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MR., JUSTICE N. A. MODY. 


ON the occasion of the retirement of Mr. Justice N.A. Mody, the following 
reference was made in room No. 46, 2nd floor, High Court, Bombay, on Wednes- 
day, March 1, 1972. 


Mr. R. Mathalone said : 
May it please Your Lordship, - 


Owing to the absence of the Advocate General from Bombay, I have the 
privilege to address Your Lordship on the eve of-Your Lordship’s retirement, 
on behalf of the Original Side Bar. The Advocate General has sent a valedictory 
message for your Lordship, which I shall read out : 


“I would like to join -in the tributes which will. be paid today to Mr. Justice Mody’s 
long tenure of office asa Judge. His keen desire to do justice, his unwearied patience, 
his active help and support in bringing about just and fair settlement of disputes and in 
preventing ruinous litigdtion have endeared him to lawyers and litigants alike. In his 
retirement our High Court loses a very able Judge and the Bar a very valued friend.” 


It was on March 1, 1957 when Your Lordship was appointed a Judge of the 
Bombay High Court when your Lordship made the sacrifice which every senior 
cotinsel makes when he leaves the Bar and joins‘the Bench. For fifteen years 
Your Lordship has dispensed justice in these Courts with competence and with 
a high sense of duty. My Lord, I do not think it is. necessary to refer to the 
many important and learned judgments which Your Lordship has delivered in 
the course of your judicial career. Most of them are enshrined in the pages of 
the Law Reports. ` l l 

Your- Lordship was an exceptional Judge in many respects. Your Lordship 
was never influenced by any prejudices or preconceived notions in the discharge 
of Your’ Lordship’s duties. No matter who the parties were who appeared in 
Your Lordship’s Court, whether it was'the Union of India or a rich Corporation 
or a most unprivileged individual, equal treatment was given to all. The same 
courtesy was shown to. all. 

A, distinctive feature of Your Lordship’s judicial style, if I may so call it, was 
that Your Lordship was never in a hurry. to dispose of a case and thereby elimina- 
ted any risk'of injustice being done by a hasty decision. Your Lordship never 
spared any pains to ensure that justice was done. 

Your Lordship has a neat and tidy mind. We at the Bar were used to the 
occasional flashes of irritation when documents were not expertly drafted, when 
misleading statements were made and when cases were not properly prepared. 
But this irritation was only momentary and was soon replaced by the deep desire 
to do justice which was a constant factor in Your Lordship’s Court. 

It was not only on the judicial side but also’ on the administrative side that 
Your Lordship worked so hard. Few people know how many long extra judicial 
hours Your Lordship spent on the administrative side and removed many ano- 
malies relating to procedure and other matters. 

My Lord, the members of the Bar were very distressed a few years ago when 
Your- Lordship suffered from serious eye trouble. We admired the courage with 
which Your Lordship bore this misfortune. We rejoiced when Your Lordship 
resumed, your duties cheerfully and performed them with the same zeal and com- 
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petence as before in spite of the great strain involved on account of diminished 
eye-sight. 

Now, My Lord, the time has come when Your Lordship has to retire and enjoy 
a long ‘earned rest. This large gathering of lawyers who have assembled here is 
a measure of Your Lordship’s popularity with the members of the legal profession. 
Your Lordship was always very courteous and considerate to the members of the 
Bar. The members of the Bar hold Your Lordship in very high esteem. On 
Your Lordship’s retirement, the Bombay High Court will lose an experienced, 
a competent and a popular J udge. 

May I, on behalf of the Original Side Bar, wish Your Lordship a fond farewell 
and express the hope that Your Lordship a have a happy retirement and 
enjoy good health for a long time. 


Mr. V. H. Gumaste, Government Pleader, said : 


My Lord, 

Within a short period of less than a week, we are parting today from joier 
Judge who has given to the Bar nothing but ‘the best. 

Your Lordship has been a very leading member of the Bar on the Original Side 
before you became a Judge. Your vast. -experience at the the Bar has enabled you 
to become-an outstanding Judge. 

In recent years you have worked on the Appellate Side on a niles of occasions. 
Ihave myself appeared before you in a number of matters. The Bar has been 
very much impressed by your profound knowledge of every branch of Civil Law. 

As a Judge you have been ‘extremely painstaking and patient. Every matter 
heavy or small received the same penetrating attention from you. You never 
proceeded to judgment unless you were fully satisfied about every aspect of the 
matter. The pressure of arrears never hastened you. No advocate could ever 
say that he did not receive a full hearing from you. Though you expressed 
yourself forcefully on the Bench you had open mind till the last. The Bar re- 
ceived the utmost of courtesy from you and the Bar will always remain grateful 
to you. As a Judge and as an individual. you have displayed deep human sym- 
pathy at all times. 

Your judgments have always.been dictated with extreme care and they will 
guide us for years to come: 

A few years ago Your Lordship had the misfortune of losing to some extent the 
sight of one eye but that did not prevent you from doing full justice to your work. 

As an. administrative Judge in charge of the High Court premises, Your Lord- 
ship has done everything to make the surroundings pleasing to the eye. 

I assure Your Lordship that your retirement is universally regretted. 

I wish Your Lordship a long life full of health and happiness. 


- Mr. S.C. Pratap, Vice-President of the Advocates’ manorenon of Western India, 
said : 


My Lord, 

When Your Lordship was pavat as a Judge of this Court on March 1, 1957, 
the Bar lost an accomplished lawyer and now with Your Lordship’s retirement, 
the Bar loses a great and an accomplished Judge. 

Your Lordship’s judicial career has been one of service and dedication to the 
cause of justice. It reflects thorough conscientiousness and untiring devotion 
to duty. Even serious physical afflictions did not come in the way and the spirit 
of duty reigned supreme throughout. You have been an extremely thorough 
and patient Judge with unremitting industry and keen sense to discover truth and 
do justice. Law, liberty and justice were upheld with consummate ability 
and ‘independence. Seniors and juniors alike were always fully heard in Your 
Lordship’s Court and they closed their briefs with complete satisfaction. In the 
words of Felix Frankfurter we can rightly say of Your Lordship : 

‘Here is a man who, to an exceptional degree, brought rare disinterestedness of mind 
and purpose, freedom from intellectual and social parooinaism to the awful task of 
' judging.” 
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Your Lordship’s judgments also were truly models in themselves. Great care 
was taken to grasp thoroughly all the facts first and then to skilfully and dex- 
terously apply thereto the. legal principles involved. Propositions of law were 
confined to the actual facts of the case. There was a rightful refrain from laying 
down broad propositions in any sweeping manner and not-requisite for the deci- 
sion of the case in hand. 

Your Lordship’s judgment (sitting with Mr. Justice Vaidya) under s. 88B of the 
Tenancy Act referring the question of its correct intrepretation to the Full Bench 
of this Court expounds with remarkable lucidity the principles involved on the 
vexed and baffling question of distribution of agricultural lands on a just and 
legal basis under an almost endless variety of permutations and combinations. 

Careless or slip-shod work was anathema to Your Lordship. Excellence was 
your ideal. It was the alpha and omega of your life. You were meticulous and 
uncompromising in that behalf. Your Lordship applied the principle of quality 
control in the field of administration of justice almost with a missionary zeal. 
This was at once a challenge and an opportunity to the junior members of the 
Bar to learn from Your Lordship’s Court some of the secrets of success. 

Law, however, was not your only interest in life. In the words of Benjamin 
Cardozo you “...had not allowed the official to swallow up the man” in you. 
Your Lordship also had various interests outside the Courts. You have also been 
the President of the Willingdon Sports Club for a number of years. 

Your Lordship. bas always been held in high esteem and affection by one of the 
leading institutions of;lawyers in this country viz. the Advocates’ Association of 
Western India. 

Well, My Lord, the stream of time flows eternally and the old order changes 
yielding place to new. After 15 years of dedicated, hard and strenuous work on 
the Bench, one rightly deserves a happy retirement. The Advocates’ Association 
of Western India bids Your Lordship a very affectionate farewell and wishes you 
a life of health, happiness and tranquillity. 


- Mr. Justice Mody replied : 


-= Mr. Mathalone on behalf « of the Bombay Bar Rapaaton: Mr. Government 
Pleader and Mr. Pratap on behalf of the Advocates’ Association of Western 
India and my other friends : 


I am here this evening to sing the swan song of my judicial career. One stands 
in front of a mirror to see whether his hair is properly brushed or whether the knot 
-of his tie is properly tied, he sees a correct reflection of himself. I expected that 
today when I stand in front of the Bar, which is the mirror for a Judge, I would 
see my correct picture as a Judge. Allthat you have said about me is, however, 
only very kind and complimentary tome. I should think that your kindness and 
courtesy to me have made you paint only the brighter side of my judicial career 
and omit all reference to the shortcomings in me as a Judge displayed when I sat 
on the Bench to try cases. I hope I deserve even a fraction of all your affection 
and all the nice things that you have said about me. It is in my nature, in my 
temperament, that when once Ihave done a thing, I think about it to ascertain 
whether it has been done rightly or not. Of course,.I did the thinking before I 
gave my judicial decision. But there have been cases where I have passed orders 
without a formal judgment and in such cases I-have taken pains some times to 
guide myself for the future by ascertaining whether the method I adopted or the 
order I made was the correct one. You will pardon me, today is a day for me 
to reminisce, to look back into the past-my own. past. 

About what I have referred to about a minute back about my judicial work, Ihave 
made orders in the cases of minors, lunatics and the like. In some cases, even 
_ after I made my order, I have tried to keep track as to whether my order was 
working beneficially to the minor or the lunatic, or not, I made an order, I recol- 
lect it most graphically, in the case ofa lunatic. The lunatic, a lady, had been, 
under an old judicial order made by another Court, detained in a Lunatic Asylum 
for 12 long years. Because of certain circumstances into which I need not go here, 
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I felt that there was something wrong about her detention. ‘-She did not appear 
, to have any relation. I therefore took the initiative myself. ‘I ultimately ordercd 


ow 


“e id 


thatsheshould be produced from the Yervada Asylum before the Court. She was 
produced before me. I saw her in my Chamber. I kept eminent psychiatrists present. 
After a short preliminary inquiry and on the advice of the psychiatrists I ordered 
that they should later examine her thoroughly in their consulting rooms and 
make and submit their reports. They did so. After a fortnight or so, I came to the 
conclusion that atthe time when I saw her, she was not a lunatic at all. T had grave 
doubts whether she had ever really been a lunatic. | I am quite sure, speaking 


. for-myself, that even if I or any sane person had been detained in a Lunatic Asylum 


| for 12 long years I or any. other sane person would have turned insane. I made 


an order for her release from the Asylum. I did it after deep consideration. 
Yet after having made the order, I wanted tocheck up whether the order was really 
correct. Therefore, through the kind offices of medical social workers I periodi- 
cally obtained reports about her after she was released from the Asylum as to how 


. she was behaving. After about two or three years I was fully satisfied that sub- 


T 


sequent information proved that the order was correct and, justified. I never 
believed that in such cases my duty ended with the order or judgment. There 


| are cases such as of minors, widows, lunatics and such others where I thought, 


speaking for myself, that my function as a Judge did not always end with my 


' judicial order. It had to extend beyond it. It had to extend not merely to rectify, 


if necessary and possible, the order which I had made in the particular case, but 
also to serve as a guidance to me in other similar cases: As I have said, this is 


. a time for me to reminisce. I joined the legal profession inf 1981 after graduating 
' inlaw. The first two years were spent in working as an Articled Clerk in a Soli- 


citors’ office. After passing, if I may say so, the slaughter house, as it then was, 
of the examinations of Advocates (Original Side), I joined the Bar in 1935, with 


_ very little experience and large ambition. Like a young man I had fallen in love 


at first:sight with economics. But I however married law not out of love but only 
because of the prospects of a deferred dowry. But, as my good luck would have 
it, the first love and the married wife co-operated to help me in my profession. 
The basic knowledge of economics and balance-sheets and economics generally 


' led me to allied subjects, such as, laws relating to’ business, commerce and industry, 
' accounts and the like: I had to pass through a long waiting périod of about 


a decade. But that was not at all unusual in those days. At long last the fickle 
dame fortune favoured me, whatever.the favours were. Then came 1957 and I 
came on the’Bench of this High Court. That: was on the Ist of March 
1957,' You members. of the profession were kind enough to give-me a 
reference on-that day. : You gave utterance to laudatory things about 
mé, At that time bits and -pieces of songand poetry were repeatedly 
passing through my mind: The first was: “Aasanase-mat dol”; ‘Do not be 


' swayed by your seat, the seat of judicidl power.” The other was “Let not him 


that putteth-his hand to the plough look backwards though it passeth over the 


_ graves of the dead: or the hearts of the living”. All through my judicial career 


I have always tried to remember what these lines are meant to convey and to 


, put -them in practice. Whenever deference was shown or compliment paid, I 


= m- = 


always asked myself:  ‘‘Was it meant for the Chair or its occupant??? What 
.I was required to do was to do justice. But what is justice? I remember a story. 
An English Judge took a cab. He said ‘Take me to the Courts of justice”. The 
cabbie asked. ‘“Where’s that?” The Judge said ‘“Don’t you know the Courts of 


. law?” The cabbie said: ‘“Why didn’t you say so first?” The justice which 


a Judge is called upon to administer is not justice in its ethical or moral sense. 
It is justice in accordance with law. ` Outside certain well accepted principles 


_ justice in the former sense is subjective. A Judge has to be very careful against 


* being guided or. misguided by such subjective notions. But even apart from it . 


ns u 


occasions frequently arise when strict law conflicts with justice in individual cases, 
In such cases a Judge can either twist the law a little or bring about a reasonable 
compromise. I have always leaned in favour of the latter. I know, although 
you have been so kind as not to say it, that I have exhibited temper in Court. 


wT, 
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Histrionic talent is one of the attributes of every able advocate. Same can be 
said about a Judge. ‘I can tell you today that in a few cases I was really angry, 
but in most cases it was a show. The show was for a purpose. Some litigants 
do in some cases become unreasonable. They know that their cause is not just 
but law will bein their favour. In such cases in order to avoid giving a twist to 
the legal position, after exploring all other méans, I-have thought it fit to make 
a display of anger to see if reason can be.made to prevail. 

For 41 long years I- have been associated with this building, this beautiful 
building. It.is Goethic in architecture. Look at the pointed arches. Look 
at the clustered pillars. It is built in black stone with red sand stoné and pillars 
of yellow sand-stone. See the ornately carved cornices at the heads of the pil- 
lars. When I was at the Bar, it is in this building that I fought my legal battles. 
When on the Bench, it is in this building that I tried to administer justice. This 
building is no more for me to fight legal'battles or administer justice in. 


_ Thank you. Farewell. 


` . MR. JUSTICE M. G. CHITALE. 


On the retirement of Mr. Justice Chitale the following reference was made on 
December 23, 1971: i 


Mr. H. M. Seervai, Advocate General, said: _. 


My Lord; ta E CE ‘ peo + 
`- Today is the last day your Lordship, will be sitting on the Bench. It was the 
general desire of the whole Bar that we should'convey to Your Lordship our warm- 
est appreciation: of the work your Lordship has done in this High Court and the 
kindness which your Lordship has shown to the members ‘of the Bar. Your 
Lordship was not a stranger to this Court having practised for a long time here. 
Your Lordship then enriched your experience as a Judge of the City Civil Court and 
also'as the Principal Judge of that Court, for that Court reflects within a short com- 
pass the busy life of this great metropolitan city: Enriched by that experience, 
- you took office as a Judge of this High Court L1 years ago and your work has given 
universal satisfaction to the members of the Bar. JI have not had the pleasure of 
appearing before your Lordship, and, my Lord, my friends, the Government Pleader 
and the President of the Advocates’ Association of the Western India, have great 
advantage over mein this behalf. But I recollect a-difficult and complicated case 
relating to the tenancy of land in the city of Bombay which kept you and your 
brother Judge busy for over three weeks.. It involved most protracted trial and a 
number of rulings. No matter how. detailed the discussion, you kept a firm grip 
.over the case and the thing which impressed me most was that when Your brother 
Judge was inclined to use a sharp or harsh phrase, you thought it right to translate 
it into a scothing and dignified language and present it to the counsel as a point he 
was called upon to.meet. Eleven. years is long time in the life of a Judge, but 
these years. have been ‘years of great change. ` Great changes have taken place in 
‘constitutional matters and my Lord, I have had from my learned friends who have 
practised frequently before : your Lordship that your Lordship gave much 
thought to maintain the fundamental stability in the Court and the ability of 
counsel to predict how. on certain set of facts your Lordship would approach it. 

‘My Lord, on this day, we-wish your Lordship health, stréngth and happiness and 
-the opportunity for doing social work, because your Lordship’s activities have 
not only ‘been confined to the Law but have extendeéd to other fields. 


? 


My Lord,’ “". ° _. ee 
` Itis. with great regret that we part from you'today. Your Lordship started 
your career as.a teacher in 1930 and spent seven full years in that noble profession. 
In 1937, your, Lordship joined. the Bar and had your early training in the Chambers 


Mr. V. H. Guniaste, Government: Pleader, said :- 
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of Late Mr. G. B. Chitale, your Lordship’s uncle. As a lawyer your Lordship was 
known for meticulous care which you brought to bear on all your briefs. In course 
of time, your Lordship acquired vast practice. In 1954, you were persuaded to 
accept Judgeship in the City Civil Court and in a short time you were appointed a 
Judge of this Hon’ble High Court. As a Judge, your Lorsdhip has always been 
courteous to the members of the Bar. Even the juniormost member of the Bar 
felt very happy in your Lordship’s Court. One was never afraid of getting strange 
= results in your Court. You devoted full attention to the smallest matter. 

Your Lordship has led a simple life. Your Lordship has been connected with 
many educational institutions. Speaking for myself, I have always looked upon 
your Lordship as a person to whom I could turn for advice in case of need. By 
your Lordship’s retirement, social institutions and educational institutions will 
benefit. Your Lordship can now devote more attention to these institutions. 

I wish Your Lordship a long and happy life.’ 


Mr. M. V. Paranjpe, President, Western India Advocates’ Association, said : 
My Lord, l 


On behalf of the Western India. Advocates’ Association, I would like to place 
before Your Lordship our deep sense of appreciation of -your Lordship’s long judi- 
cial service rendered to the public and to the State. 

My Lord, your Lordship had early education in Ratnagiri and thereafter your 
Lordship had college education in the Elphinstone College, Bombay and your 
Lordship took the Law Degree from the Government Law College, Bombay. For - 
a short time thereafter, you were working as a teacher as mentioned by Mr. 
Gumaste. Thereafter, your.Lordship had the advantage of working under your 
uncle. Thereafter, your Lordship acquired long, varied and rich judicial ex- 
perience and that long experience enabled your Lordship to pass workable orders 
in almost all interlocutory matters in appeals. Your Lordship had a knack of 
finding out short-cuts for the purpose of shortening the period of hearing of matters. 
‘Your Lordship was very familiar with cases relating to Bombay Agricultural Deb- 
tors’ Relief Act which were commonly dealt with on the Appellate Side. Your 
Lordship’s work has been appreciated by the Members of the Bar. We the members 
of the Appellate Side wish you a happy and useful life hereafter. ) 


Mr. Justice Chitale replied : 


Mr. Advocate-General, Mr. Government Pleader, Mr. Paranjpe, President of 
the Western India Advocates’ Association and Friends, 

I am grateful to you for the kind words and good sentiments that you have ex- 
pressed about me. I am not quite sure whether I deserve all that you have said 
about me. What you have said about me merely indicates your generousness and 
large-heartedness. 

When I passed LL.B. those were days of depression and it was difficult to take a 
decision as to whether a man like me who had nothing to fal] back upon should enter 
the legal profession. Immediately after graduation I started working as a teacher. 
Tt was full three years after passing LL.B. that I could take a decision to enter the 
legal profession. My uncle late Mr. G. B. Chitale was a leading lawyer on the 
appellate side when I joined the Bar in 1987. I expected to get help and guidance 
from him, but unfortunately he expired within less thaw a year after I joined Bar 
and his sad demise set me thinking whether I should continue my adventure—as I 
then felt it—of joming the legal profession. Some friends of my uncle were good 
enough to entrust some of my uncle’s cases to me. Some important and complicated 
cases I had to work out with the help and guidance of seniors like Mr. A. G. Desai, 
the stalwart and highly respected leader of the appellate side Bar, late Mr. H: C. 
Coyajee and Mr. G. N. Thakor. Kind words and guidance by Mr. A.G. Desai and 
Mr. H. C. Coyajee encouraged me and gave me excellent training at the Bar. Some- 
times I had the occasion to brief Mr. G. N. Thakor as my senior. Few of you know 
how difficult it was to give instructions to Mr. G. N. Thakor who aeeded the minut- 
est details some of which a junior like me could not anticipate. When one instruc- 
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ted Mr. G. N. Thakor, almost invariably one got the feeling at the end of the con- 
ference for instructions that the case was a bad one, almost hopeless, but it was 
always a pleasure to watch Mr. G. N. Thakor arguing the same case before the 
Court, and make it appear to be a good' case and scoring success also in some-of 
them. For the first five years after I joined the Bar it was a grim struggle and I 
could just make the two ends meet. During those.days there were several stal- 
warts at the Bar, there was very keen competition and we had to rub shoulders 
with those, some of whom subsequently became the Judges of this High Court and 
two of them Mr. Gajendragadkar and Mr. J. C. Shah adorned the highest post in the 
Indian Judiciary—the Chief Justice of India. It was only after 5/6 years that I 
could make some head-way at the Ber. Although it was then an oppressive ex- 
perience, I now realise that the training which I then received helped me a lot in 
my future career at the Bar and also on the Bench. 

. In 1954 I accepted the post of a Judge of the City Civil Court. I started with some 
diffidence as I had not done much work in the trial Court, but very soon I gained 
the necessary confidence with the help and co-operation of the Bar. Some of my 
friends blamed me for accepting the post of a Judge of City Civil Court, but, friends, 
let me tell you.that I never repented for it. My experience in the City Civil Court 
and, Sessions Court as a trial Judge gave me immense confidence while discharging 
my duties as a High Court Judge. . Experience in the trial Court gives the 
necessary insight while working as an appellate Judge. Trial Judge’s Court also 
has its peculiar thrill and ‘I thoroughly enjoyed it in the well-known Kazi or 
marrying machine case. + "7: ° aa 

For the last eleven years I have been working as a Judge of this Court. I have 
in my humble way tried to discharge my duties to the satisfaction of every one 

concerned. Friends, it is for you to judge how far I have succeeded in my attempt. 
In view of what you have said today I have at least the satisfaction that my attempts 

-have not miserably failed. If I have succeeded in discharging my duties satis- 
factorily, I could do it only because of your co-operation which I received in ample 
measure. But for your help and..co-operation I could do very little. I am grate- 
ful to you all for the help and co-operation that you have rendered throughout. 
I have serupulously tried to maintain the high traditions of this Court. It will be 
a great satisfaction to me if you also feel that I have maintained the high traditions 
of this Court. -> z i 

Throughout, while working as a High Court Judge, I have tried to be courteous 
to everyone—junior or ṣenior. > If, however, I have unknowingly or unintentional- 
ly offended anyone, T am sure you will generously forgive me for the same. 

While at the Bar and on the Bench I was happy with my work. My friends and 
colleagues have always showered affection on me. I have spent here 84 years— 

17 years at the Bar and 17 years as a Judge. These were the best years of my life 
and it is inevitable that I should feel sad while leaving this great institution. Even 
though I am leaving, rest assured that I shall always remember you all and this 
Court. a ee oT i he : 

Formerly, prior to 1948, Judges could after retirement live in a reasonably 
-decent standard within the pension they got and. devote themselves to 
some social work, but: now the situation has changed and almost every 
retired Judge has.to look forward to something so that he may lead a 
reasonably: decent life with self-respect. I hope all of you agree- that 
this is undoubtedly ‘an :unhappy situation. Those who realise the importance 
of judiciary in a democracy are unhappy over this, but our Parliament as a whole 
does not seem to realise it. It appears that some years will pass before this is real- 
ised. There is at present a sharp controversy over the respective spheres of Le- 
` gislature and Judiciary, and I hope the legal profession will not remain indifferent 
and see that the controversy is satisfactorily. resolved. Formerly legal profession 
was prominent in the politics of the country, but I feél that for some years past 
there is a gradual decline-in this respect. Unless'the legal profession plays its pro- 
per role in shapingthe:trends in polities, situation is bound ‘to deteriorate.” I hope 
that the stalwarts in the legal profession will play their proper role in the political 
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life of the country, educate public opinion and see that rule of law in the real sense 
of the word is established. 

By God’s Grace I am in good health and would like to lead active life for some 
' more years. I have rot yet decided whether I should join my erst-while collea- 
. gues in Delhi or devote myself to some social work, particularly in the cause of 
education. Wherever I go, pleasant memories of my life here will always linger 
in my mind and I shall remember you all. 

Friends, I thank you again for the’affection you have shown and the whole- 
hearted co-operation given to me in the discharge of my duties. I wish you all 
happiness and prosperity. 


MR. JUSTICE V. G. WAGLE. 


Own the eve of the Hon’ble Mr. Justice V. G. Wagle’s retirement on Friday, 
March 8, 1972, the following reference was made : 


Mr. M. P. Amin said: 


My Lord, in the absence of the Advocate General, I am asked to represent the 
Original Side Bar.’ 


On behalf of the Original Side Bar as well as on my behalf I bid your Lordship a 
very hearty and cordial farewell. My Lord, your Lordship started practice on the 
Original Side. You were enrolled in 1984 and in 1942 you became an Advocate O.S, 
You were reading in the Chambers of late Mr. Justice Tendolkar. Mr. Justice 
Tendolkar had at that time a varied and large practice and therefore reading in his 
Chamber your Lordship acquired a lot of experience in variety of matters, involv- 
ing complicated points of fact and law. You also started practising on your own 

on the Original Side. My Lord, ultimately you chose to join the judicial service _ 
. and the experience that you had got was really helpful in selecting you at an early 

age as Assistant Judge in the yeer 1948. The work that you did as an Assistant 
Judge was really appreciated, so that in the course of only one year, you-were 
promoted as a District and Sessions Judge in Kaira District. , If I remember right, 
I had at one time come in contact with you when you were District Judge at Kaira. 
Thereafter, in course of time, you became District and Sessions Judge of Ratna- 
giri, thereafter of Satara and ultimately you were appointed as Registrar of the 
Bombay High Court in the-year 1956. As the Registrar on the Appellate Side, 

being administrative head of the Appellate Side, you really reformed the method 
of disposal of Appellate Side work as well as procedure on the Appellate Side. 
‘You worked for nearly three years as the Registrar of the High Court, Appellate 
Side. Thereafter you were transferred as District and Sessions Judge, Poona, 
which is generally a stepping stone for being appointed a High Court Judge, 
because before a District Judge is appointed as a High Court Judge, generally he 
is appointed the District Judge of Poona. So that all the experience that you got 
as the District and Sessions Judge of various districts in those days helped you in 
-your work when you were appointed as the High Court Judge in 1962. 

Ten years have passed and during all that period your Lordship was exclusively: 
sitting’on the Appellate Side. Original Side counsel had thus not the b:nefit of 
appearing before you because you were not sitting on the Original Side, otherwise 
we would have come in closer contact with you. On the Appellate Side you have 
presided over Courts for the last ten years and I am tcld you-have given complete 
satisfaction to the advocates’appearing before your Lordship. You heard the 
cases patiently; whether juaior-appeared or senior appeared made no difference to 
you. You treated each cne of them with ecurtesy and you were anxious to do 
justice in the matter. You yourself looked into records lest anything may be 
missed in order that justice may be done. You were both polite and courteous to 
the members of the Bar who appearcd before you and you patiently heard them. 
You soon became a popular Judge on the Appellate Side and the Appellate Side 
is really feeling greatly the loess that it will have, now that your Lordship is retir- 
‘ing from the High Court Bench. 
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My Lord, all these years you have worked strenuously as a Judge and with a view 
to-do substantial justice between the parties, you never took any technical view 
of the matter, you never hustled the matter, you heard the advocates very patiently 
and the advocates were absolutely confident, ‘feeling that no point which they 
urged would escape your Lordship’s attention in your Lordship’s Court. Every 
.point that. was urged found its place and appropriate comment in your Lordship’s 
judgment. - This is the work that your Lordship has done and -your Lordship 
has become extremely popular on the Appellate Side and pases them on the 
Original Side also. 

My Lord, your career is ultimately ending in your Lordships’s retirement and 
your Lordship will have a VERTEN rest. We wish you ong life, i health 
and all happiness. , 


Mr. y H. Gumaste, Government Pleader, s said : é 
‘My Lord, 


_ After a brilliant academic career and several years at the bar, your Lordship 
. joined the judiciary in.this State and'came to this Court with a background of vast 
judicial experience. 

As a Judge your Lordship has always.been courteous and kind hearted. You 
have been a very painstaking Judge. Your keen desire to do justice, profound 
“Knowledge of law, patience and m grasp have enabled you to discharge your 
‘duties to the satisfaction of all. 

Recently I appeared before you in a very heavy Land Acquisition matter. The 
way your Lordship dealt with the matter gave full satisfaction to both the sides. 

Your Lordship’s Court was always a pleasant Court, enlivened by occasional 
witty remarks from the, Bench. You did not. allow the technicalities of law to 
defeat justice.’ 

Your judgments have always bees precise and to the point. Throughout your 
life you have been a sportsman. Your retirement to- day i is a great loss to this 
Court. 

I wish your Lordship long years of life, full of vigour and happiness. 


Mr. S. C. Pratap, Vice President of the Advocates Association of Western India, 
said : 


My Lord, 


While’ standing here today to make a farewell reference to your Lordship, we, 
the members of the Advocates’ Association of Western India, are reminded of the 
‘famous words of our great leader Pandit Jawaharlal Nehru who once said : 

“Success comes to those who dare and act, it seldom goes to the timid.” 

` Your Lordship’s life-history vividly illustrates the truth of these words. Be- 
ginning with humble surroundings, your Lordship rose to distinctive heights to 
now retire as a Judge of this High Court. 

A, product of Elphinstone College and Government Law College, Bombay, your 
Lordship Joined the Bar in the year 1964 and opened your innings on the Appellate 
Side of this Court. ,, Unlike many, ‘your junior years at the Bar were not spent in 
. vain. , You simultaneous! y continued the,‘urther study of law and took the degree 
of Master of. Laws ia the year 1988. - And in the next year 1989, you passed what 
was then taker. to be,the sure test of distinction viz. the O. S. Examination. Sub- . 
sequently, your Lordship worked on the Original Side, joining the chambers of the 
then legal luminary Mr. S. R. Tendolkar who himself later rose to become one of 
our great Judges of this Court. We also understand that your Lordship has been 
of considerable assistance to Mr. Justice Rangnekar while he had, on his retire- 
-ment, taken up the task of-editing the then -next edition of Sir Dinshaw. Mulla’s 
Code of Civil Procedure. 

` Within! a few years thereafter conimericéd -the second innings of your Lordship’s 
career. ' In the > year 1948 you were directly appointed as an Assistant Judge and 
in the very next oe 1949 nee were appointed as a District & Sessions Judge. 


„H 
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Your Lordship successfully worked in that capacity in almost all the major districts 
of this State. For three years your Lordship also worked as the Registrar of this 


‘Court and we, on the Appellate Side, will long remember the almost overnight 


shifting of the Civil & Board Departments to the third floor of this building, making 
better room partly for the Administrative Department and partly for members of 
the Bar. After commendable work in ‘diverse fields of judicial administration, 


`, -your Lordship was elevated as Judge of this Court on June 7, 1962. 


With the combined experience and practice on the Appellate and Original Sides 
of this Court together with wide experience of administration of justice as a 
District & Sessions Judge, your Lordship’s success as a Judge of this Court was 
almnst a foregone conclusion. Justice never failed in your Lordship’s Court. 
There was always a continuous effort to seek truth and establish the same at all 
costs, The scales of justice were held aloft with objectivity and impartiality and 
with a firm and even hand inspiring confidence in all concerned. There was also 
uniform kindness, courteous treatment and patient hearing in your Lordship’s 
Court. Your judicial talents and abilities were indeed of a high order projecting a 
central loyalty to the rule of law and the spirit of justice.’ Your Lordship not only 
reflected an effortless self-possession and self-control but also a cool and collected 


. temperament of an ideal Judge. 


Your Lordship’s judgments revealed an admirable judicial balance of mind. 


“They were fine examples of restraint and sobriety, clarity and conciseness. Jus- 


tice, equity and good conscience were well synthesised to arrive at as whole of the 
truth as was humanly possible. Your Lordship always went deep into the merits 
of a case, investigating arguments in the light of facts rather than favts in the light 
of arguments. The effcrt also was to settle the law rather than to dislocate the 
same and to reach a conclusion rather than to jump at it. . 

We believe, my Lord, that one cannot be good as a Judge unless one is also good 
as a Man. Your Lordship was essentially humble and unassuming with sterling 
qualities of head and heart. You were not only a good Judge and a Judge of great 
merit but also, what we feel to be equally important, a humane Judge. You also 
rightly used the pardoning power in a liberal manner, particularly with regard 


to the junior members of the Bar who, for want of adequate experience, often 


committed innocent mistakes. l 

Before we part, and with your Lordship’s permission, one almost feels like ex- 
pressing this afternoon a rather disturbing thought. The last one week has wit- 
nessed the retirement of as many as three learned Judges of this Court in quick 
succession. The litigant seeking justice is naturally bewildered. His hope of an 
expeditious attention-to his grievance is at least,.to some extent, prolonged. 
Litigant after litigant is virtually dying for a hearing. Litigant after litigant is 
standing up to ask us allthe question as to where exactly does he stand in the 


' scheme of administration of justice? The situation has become a virtual 


” 


' Mr. Justice V. G. Wagle replied : 


Court ‘and in other Courts for the ad 


aad 
+ 


enigma and one almost fears to contemplate in-this behalf the imag: of to- 
morrow. This, however, is neither the time nor the occasion to elaborate. 

Well, my Lord, the time has come to part. The tomorrow of yesterday has 
arrived today. Asin the life of Nature so also in the life of Man, every sunrise has 
its sunset. Over 87 years of your Lordship’s life at the Bar and on the Bench now 
yields to a life of well-deserved rest. But the evening of life, like a beautiful setting 
sun, radiates its own sweetness and peace. While bidding your Lordship our most 
affectionate farewell, the Advocates’ Association of Western India wishes you the 
very best of all these as also health, happiness and comfort. - i 


l 


Mr. Amin, Mr. Government Pleader, My, Ridéab, ‘the Membor of the Bar and 
others who have come to bid farewell, aN Re a, 
I am grateful to you for the kind wands said about me and it i 


eeling which 
I will cherish hereafter whenever I bti 
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tive practice but I found that the ‘practice’ did no therefore I decided 
to change over to the Original Side as in they e 0. S. Exami- 
nation. Thad also assisted Sir Sajba Rangúékar' gM ivil Procedure 
Code. While dcing that work, I had ocgáston-to understand h ‘acute mind 
works. - Whenever I used to find out offseg-for-being placed Before him, he used 


FS if the ratio of that case 

was to be considered as a precedent. That tr in-thewzse of the precedents 
in Court. The distinction between law and argument:cduld then be understood 
as explained by him and it was because of this training which I had that I could 
make some headway in interpretation of laws. l = i$ 

It was he who recommended me to late Justice Tendolkar who was practising 
on the Original Side. When I went to the Chamber of Shri Tendolkar, he put a 
few questioas to me, perhaps feeling that I might be discouraged. The first ques- 
tion that he put to me was, ‘Do you know any Solicitor ? and I said ‘No’. Then 
the next question that he put to me was, ‘Do you know any prosperous business 
firm ?’; to that also my answer- was in the negative. The third question that 
he put to me-was, ‘Do you at least know a Managing Clerk in any Solicitor’s 
firm ?’, and I said ‘No’. -Then he said, “Why have you come here and what 
you will be able to do?’. He also used the Marathi expression. “aq vet 
GT WHC WEA ase aaa (meaning thereby, that you have to cat your 
own food and work for others). -I frankly told him that I had not much work on 
the Appellate Side, so that I had not much to lose by change over. But after this 
‘discussion and inspite of it I found that he accepted me in his Chamber as his Ist 
devil solely on the recommendation coming from Sir Sajba Rangnekar. In his 
Chamber I found how the acuteness of mind was adopted by him to eliminate the 
unnecessary elements to put his finger on the exact point to wim for his side or to 
defeat the other side. This I was. able to learn for a period of about four years and 
then I started on my own. s 

My joining the judiciary was a matter of sheer luck. My practice on the Original 
Side was not very lucrative. I was then only a junior and the City Civil Court had 
started working, so it was expected that most of the junior’s work would go over 
to the City Civil-Court. So there was a further threat that one may not be able 
to do better without a longer waiting period and I did not have sufficient where- 
withal to stay on for a long time. At that time unification of the Bar was being 
considered, and I believe the High Court asked Government whether in selecting 
Assistant Judges, they could also select persons working on the Original Side. Tull 
that time, those posts were intended only for the District Government Pleaders, 
Assistant Government Pleaders etc. I think that the Government agreed that 
the High Court may so select. I applied and I was selected. I understand that 
thereafter the Government have gone back on*their agreement; perhaps they thoa- 
ught that one was good enough !- However, that is how I came to join the judi- 
ciary.: Thereafter the principles which I stated I learnt at the tables of Sir Sajba 
. Rangnekar and-Shri Tendolkar were always most useful. The principles of eli- 
mination which they used were in forefront, with the result that with less effort 
one could understand the case. Your appreciation of my work makes me feel 
that I have at least done my mite, so far as this Court is concerned. 

I may tell you, my association with this Court goes much earlier than1934. Per- 
haps many of you do not know that my father was on the staff here working as a 
Canarese Translator. Unfortunately he died a year before I came here. Had he 
been alive, he would have felt the utmost pleasure in it. But that apart, I have 
always felt a liking for this Court, the traditions of this Court, the manner in which 
the work is done and the co-operation of the Bar. .. The respect that the Judges 
‘then used to receive and even now receive is a matter of cher iiet 
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fearlessly and to the best of their ability will continue to co-cperate in the same 
manner. 

One more advantage that I had was that one after the other I came in contact 
with four legal luminaries—Sir Sajba Rangnekar, Sir Jamshedji Kanga, Shri 
Motilal Setalvad and -Justice Tendolkar. For the purpose of qualifying myself 
to be enrolled on the Original Side I had to do chamber work and I did so for about 
six months with Sir Jamshedji Kanga. He used to go out of India every year and 
he sent me to Shri Motilal Setalvad to complete the period. So within a short 
period, I was able to sec the working cf the mind of four great-luminaries. To-day 
I feel that the training that J had with those luminaries had helped me a lot. 

Before we part, I only wish to place one fact before you in regard to the burning 
' question of delays. Most of the blame is put on the Judges for the delays caused. 
I am not talking about the High Court Judges, but I am talking of Judges of Subor- 
‘ :dinate Courts who it is said grant adjournments/injunctions as a matter of course. 
With regard to the adjournment, my opinion is that the real trouble lies in the 
' essential greed of human beings. Ifa man is in possession of Rs. 10,000 and a 
decree is to be executed, would he. easily let go Rs. 10,000? He would fight as long 
as possible to keep it. Consider the case of such a judgment-debtor. The interest 
that is granted by. Court as mesne profits is about 4to6 per cent. If he continues 
to retain that capital with him for about 6 to 10 years, the rate of earning is much 
more than 10 per cent. and he pays out of the interest the entire or most of the 
decretal amount and still retains the capital. Would you blame him if he makes 
efforts to delay the litigation which would compel him to pay Rs. 10,000? It is 
essentially the greed in the human being that is responsible for delay of cases and 
_ I think itis partly due to the manner in which we count the mesne profits. The 

mesne profits that the Court grants are utterly inadequate if the. present circum- 
stances are taken into consideration. It is, therefore, in the interest of every party 
who has to discharge the obligation to do so as late as possible so that he could get 
the benefit of the differeace hetween the real profits and the mesne profits. 

There is one more aspect of this delay which is the subject-matter of much cri- 
ticism so far as the lower judiciary is concerned, and that is also about the adjourn- 
ments being granted. It is undoubtedly true that the adjournments are granted 
by the Judges. Supposing one of the advocates on behalf of a party makes an 
application for adjournment and the application for adjournment is made on.the 
ground that the party is unable to attend the,Court. The material before the 
Judge then is only that application. He has at that time to make up his mind 
whether he should proceed in the absence of the party or give him an adjournment, 
so that he can be heard. In one case a party loses the right of hearing, in the other 
case it is only a question of delay for some time. What happens ultimately is that 
in this Court and the appellate Court the further facts come to light that the ad- 
journment was really uncalled for, when it is later found that he was notill. With 
these further facts in mind we try to judge the conduct of a Judge in regard to the 
first application placed before him for adjournment on which alone he has' to make 
up his mind whether he would prevent a party from getting a hearing before the 
Court or whether he would grant the adjournment. That dilemma is always 
there. I may state that the Judges are not far wrong in granting adjournments. 


’ 
* 


An ex parte hearing does not satisfy any Judge and therefore hè gives an adjourn- , 


ment. In such cases with regard to adjournment, there are four circumstances to 
bé considered, the two parties and the two legal advisers. They ask for adjourn- 
ment on the ground of illness of one or the other. A, Judge has then to consider 
whether to grant the adjournment or not, and I am afraid some delays are bound 
to be causcd as at times it happens that some harsh order is passed by which ulti- 
mately a party may not be able to get the hearing. More often than not, the 
Judge prefers to permit a little delay by granting adjournment. 

So far as the burning question of delays is concerned, it has been going on for 
several years and I am afraid, so long as the essential greed in human mind cannot 
be eliminated, delays are bound to be caused. A, person in possession of property 


would try to retain it as long as possible and, in doing so, he would make every 
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effort to see that he does not lose it early. Having said this, I.feel that you will 
certainly take these circumstances into consideration while considering the work 
of the lower judiciary: in the matter of delays. 


Once again I thank, you for the kind words. After the 38 years of my close 
association, I am going back with a feeling that my work was well appreciated. 


ace a ae a i A 
a tat | r sa z t l 
~ i a r 


oe os E ay: G. GATNE, 


A reference on the eve. of retirement of- Mr. J ustice Gatne was made in the 
Central Court. on February 25, 1972. 


Mr. H. M.. - Seervat, Advocate General, said : 


My Lord, ‘on behalf of the Bar I would like to express to your Lordship our 
feelings of warm appreciation for the-work.you have done in your all too short 
tenure of office as a Judge of the Bombay High Court. Your Lordship came to 
this high office with a very wide and varied experience—experience of practice 
at the Bar, of the administration of justice in every Court, in every District 
almost, experience of the work of the city Court, and the experience of the admi- 
nistration of the High Court as the Registrar on the Appellate Side. 


My Lord, it is one of the penalties which the Advocate General pays for having 
to go to Delhi for months on end that he is deprived of the pleasure of appearing 
in his own. Courts and being familiar with the Judges of the Hi gh Court of Bombay. 
No one regrets it more deeply than I do; but my Lord; I am in close contact with 
many members of the Bar and I realise how much I have missed, by not having: 
an. opportunity of being able to argue cases before you. My Lord, the Bar points 
_ to the extreme care and patience with which cases -were heard, the firm con- 
' trol exercised over arguments, so that irrelevance and garrulity were checked; 
and a willingness to consider matters on first principles and a refusal to be over- 
awed by this or, that passage culled out from the judgment of the Supreme Court 
when another ` passage in the opposite sense could be cited with equal effect. 


My. Lord, the fact that you have given satisfaction to all members of the Bar 
and made them feel that their cases would be properly heard and confined within 
reasonable limits.is'a great Achievement; and we would like to express to your 
Lordship how deeply the Bar is indebted to you for all that you have done. We 
would, also like.to wish you health and happiness in the retirement after a very 
long and very successful judicial career; and my Lord, we do hope that your 
Lordship will find fruitful avenues for work which would give you both satis- 
faction and happiness. a 


ae 


Mr. V. H. Gumaste, ee Pleader, said : 


It is with-considerable regret that we part from you today. - Four years ago 
your Lordship came to this Court with vast. judicial experience behind you. 
. ‘Within a few days we realised that it was a gross injustice not to have appointed 
you early. Your Lordship’s work in this Court. has given a great deal of satis- 
faction to the members of.the Bar. Your-Lordship’s great desire to do justice, 
patience and subtle sense of humour have viene you to the members of the 
Bar. Your Lordship has always been courteous to every member of the Bar. 
Juniors have received’ great deal of gitidance and assistance from you. Speak- 
ing for myself, I: have been extremely -happy in your Lordship’s Court. On 
occasions your Lordship appeared to be a very stern Judge, but the punish- 
ments which your Lordship inflicted on those whom you convicted show your 
Lordship’s“deep human sympathy. Your ‘Lordship was one of those few Judges 
“who did not forget their mother tongue on Bench. On many occasions your 
„Lordship spoke in Marathi with-telling effect. Your Lordship did not allow any 
‘laxity. in-Court and expected the work to progress in proper order. By any 
accounting your Lordship has been a very good J nage indeed. We wish your 
Lordship good- health and ‘long life. : 
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Mr. S. C. Pratap, Vice-President of ‘the Advocates’ Association of Western 
India, said : 
My Lord, j 

In your Lordship’s retirement over 31 years of distinguished judicial service 
comes to a close. Your Lordship took to the profession of law and started, 
practice in early thirties in the District of Ahmednagar. Joining the junior- 
most cadre of the subordinate judiciary in September 1940, your Lordship was 
appointed as an Assistant Judge.in March 1952 and District and Sessions Judge 
in September 1958. For sometime you also worked as a Judge of the Bombay 
City Civil and Sessions Court. For two years from July 1961 your Lordship 
_ also worked as the Registrar of this Court. After a long and varied judicial 
experience your Lordship was appointed as a Judge of this High Court. 


_ Your Lordship’s elevation as a Judge of this Court was not only a fitting re- 
cognition of your high judicial talents and qualities, but also a tribute to the 

members of the subordinate judiciary who, as Mr. Justice D. G. Palekar recently 

said, “...work silently in desperate conditions, just above the poverty line, to 

dispose of the bulk of judicial business in the State.” If I may say so,, your 

' Lordship’s career has been almost akin to a young and valiant Jawan rising to 

sere one of our finest Generals occupying the highest judicial pedestal of this 
tate. 


Quick grasp and speedy despatch constituted the keynote of your Lordship’s 
judicial work. But this speed was never haste. Justice was always of para- 
mount importance and its quality never suffered. Your Lordship was very 
‘careful and judicious in the-formation of opinion, but once formed, your Lord- 
ship was firm and confident in its expression. Robust commonsense and sound 
knowledge of law made your Lordship’s judgments almost unassailable. They 
also reflected a commendable degree of clarity and precision. They were also 
virtually free from obiter dicta. And what is also perhaps significant, most of 
them were ready and signed within less than 24 hours of their delivery. 


One cannot at this stage fail to refer to the well-known case of Manda Patankar 
where your Lordship’s judgment (sitting with Mr. Justice Kamat), confirming 
the sentence of death and subsequently refusing leave to appeal therefrom, was 
confirmed by the Supreme Court which summarily rejected the application for 
special leave. We understand that your Lordship’s decision has had its own’ 
impact in reducing crimes on the suburban railways of this city and has been 
looked upon as a great solace by the lakhs of commuters daily travelling by these 
trains. 

There was always a lively atmosphere in your Lordship’s Court. Your Lord- 
ship’s fine sense of humour relieved the stress and strain of work in Court. Very 
often your Lordship fortified a humorous remark with an apt Marathi saying. 


Though four-years is a comparatively brief period as a Judge of this Court, 
even so your Lordship made a singular mark as a sound Judge and won the 
esteem of the entire Bar. While laying down the robes of this High Office, your 
Lordship stands out as a shining example of a Judge full of health, vigour and 
vitality having yet to retire in compliance with the rule of 62 years. In Your 
Lordship’s retirement, the Bar loses a Strong, capable and expeditious Judge. 


The Advocates’ Association of Western India bids your Lordship an affec- 
tionate farewell and wishes you a happy and contented life ahead. 


Mr. Justice Gatne replied :' 


Mi. Advocate General, Mr. Government Pleader and Mr. Vice-President of 
the Advocates’ Association of Western India, : 


It is indeed a day to remember for one who started his judicial career as far 
back-as September 1940 at the lowest rung of the ladder. Little did I imagine 
when I started my judicial career that I would be ending my career on the Bench 
of this great Court. But I must mention an anecdote which happened at Poona 
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within a few days after I started my judicial career, An old gentleman of about 
70 came to see my father. We gave him tea and my father introduced me to 
him.’ I had taken office of the Judge about a month earlier. He, I was told, 
was a very great astrologer, but not a professional -astrologer and as my father 
was interested in astrology, he showed my horoscope to him and he said “This 
boy will become a Judge of the High Court.” I laughed rather too loudly for 
him not to protest. He said “He is laughing at me, but I am not saying this for 
pleasing you for a cup of tea. I would be dead and gone, but your son will 
remember me when he sits on the seat of this High Court.” ‘Today, he is the first 
gentleman I remember. Even that incident was forgotten and I never thought 
that I would come to this Court. But in 1960 I happened to come to the City 
Civil Court and then thoughts began to come in my mind that perhaps one day 
I might take a seat on the Bench of this Court. Of course, it was a thought to 
myself. After I came as Registrar, that thought became stronger, but it took 
nearly four years thereafter for me to realise that what I was told had come 
true. Four years on this Bench is really a short period, but I must say that I 
enjoyed every bit of the time that I spent in this Court. 


. This.day- was really a day for which every Judge worth the name longs for, 
because this I take to be the day on which the final verdict is pronounced and I 
am glad that the verdict has gone in my favour. Iam not so simple as not to 
understand that everything that is said is not to be-taken as being deserved. 
Probably you are in the position of a mother who praises her child when it starts 
talking or walking about. In Marathi they say “ya fremas set art”. 
“freet” only means à bunch of keys and not a fort. So that is the way in which 
you have looked at my work'in this High Court. ‘But if at all I have been able to 
do anything, it was because I got whole hearted co-operation from all the members 
of the Bar, both senior and junior. : It was so not only in this High Court but in 
every Court wherever I presided. Perhaps God intended that I should always 
be a favourite with the Bar wherever I went and.I have been a favourite of the 
Bar for the last 82-years, I.do not remember a single unpleasant incident 
during these years.’ But if there was no incident, ib was not because of any 
tactfulness on my part, but perhaps it was because of the tactfulness on the part 
of the members of the Bar who appeared in my Court. I was a little firm in 
deciding the cases, but that was only after I formed my opinion. after perusing 
the record and studying all the questions of law and facts arising in the cases 
and ‘not till then. But I, was never so adamant as not to be persuaded to 
accept the right point of view. © ` 


- I never liked to be long and never liked to make observations unnecessary 
for deciding:a case and I always thought that. brevity is a quality which every 
Judge ought to strive for. ` 


. Well, I can compare this day to the end of a long journey without any mis- 
hap. When such a journey is completed, one looks back with a feeling of satis- 
faction. That satisfaction I have got today after hearing your verdict on me. 
I am so grateful for the kind co-operation you have always extended to me and 
for the nice words and sentiments you have just expressed. I really consider 
- myself fortunate that, for some years at least, my destiny gave me an oppor- 
tunity to work on the Bench of this great High Court. Wherever I am, I 
shall always be thinking about you and although I do not expect any honour 
from you, I do have a desire of my own and that desire is that all of you do spare 
for me a small niche in your hearts so that whenever we meet in future we can 
meet with.a smile and a nod of friendliness. Thank you ! 
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THE NATIVE CONVERTS’ MARRIAGE DISSOLUTION ACT, 1866: 
- SHOULD IT BE ABOLISHED ?* ` 


Tae present climate of active search for a formula for the reform of the Islamic 
personal law leads one to hope firstly that the Muslims will find it possible to adopt 
reforms known elsewhere in the Islamic world, and secondly that all personal laws 
will gradually be merged in a single civil code or code of family law as envisaged by 
the Constitution. When that time comes the question will be asked which appears 
in the title of this rather technical paper. The short answer is ‘No’, but this ex- 
| traordinary statute deserves a thorough discussion before any conclusion is arrived 
at as to its fitness to remain on the statute book. Unless this is done, the proposed 
codification of the law of marriage and matrimonial causes for Christians may 
make permanent what was originally an error. $i i 

Parenthetically, the working of the (English) Matrimonial Causes Act, 1965 
as amended by the Divorce Reform Act, 1969, is giving rise to comment, in that, 
in effect, divorce by consent has become the major. feature of divorce in England. 
Whereas to all appearances the old grounds for divorce remain the prime grounds, 
the addition of what is virtually divorce by consent, and even divorce against the 
will of one spouse after a longer period of delay, when the marriage is to be deemed 
irretriveably to have broken down, has changed the character of the law funda- 
mentally.1 I cannot beg India too earnestly not to stumble into the position 
England has adapted. A desire to copy English things, found all too often in some 
quarters, could easily entangle India, with all her complexity and concealed con- 
servatism, in a gigantic blunder. The position in England is due to a peculiar 
social development, in which, the inhabitants being. partly Christian and partly 
non-Christian, the Christian concept of marriage is detaching itself from the 
secular law and ‘recruiting new strength within the body of active, practising 
Christians. An insouciant attitude towards Hinduism, adopted for transient 
motives by individuals for personal gain, might well do India irreparable harm. 
One must not throw out the baby with the bath-water. l . 

To return to our subject: the present law of Christians is made up partly af Canon 
Law, and partly statute law, and partly rules that have emerged through the 
application of Justice, Equity, and Good Cahscience. That Canon Law is applied 
in Christian matrimonial contexts is beyond doubt.? And then we have the 
antiquated Indian Divarce Act, 1869, which is overdue for reformë.. There is 
also statutory material in Kerala which must not be neglected when reform is 
undertaken. The Native Converts’ Marriage Dissolution Act, 1866, was a response 
to a particular situation which is almost obsolete, but it enshrines in its peculiar 
provisions a rule of Canon Law which has recently come under an academic attack 
of- so serious a character as to demolish it. The significarice of academic attack 
upon established rules of law is a topic which calls for reflection in itself. The 
climate of legislative reform is such that all aspects may be taken into account. 
- The story begins with the difficulties experienced by Christian missionaries 
in the 1820’s and early 1830’s. They found a number of Hindus and even some 
Muslims who were willing to be baptised, but their wives were unwilling or unable 
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to reside with them, or, where they had been betrothed in infancy, were unwilling 
to come to consummate the marriage or to live with their converted husbands. 
Many schoolboys and students would have become Christians under the influence 
of the missionaries (many of whom were obviously attractive characters as well as 
plausible preachers), but they had to, face the hostility not, only of their own 
parents’ but also of their infant wives’ -parents. This meant to say that to em- 
brace Christianity was to sacrifice a wife and-a dowry. . Had that been the end 
of the matter, social and economic and political change might have enabled the 
converts to acquire substantial compensation for their losses. But since the 
Hindu law did not annul the marriage of a Hindu who was baptised (so far as 
one knew), and since Hindv texts suggesting that the convert became patiia and 
that his wife was ipso facto free to marry again (Parasara is an example) were of 
dubious authenticity and still more doubtful applicability in this, the Kali Age; 
and since, again, there were those wnc believed that the apostacy of a Muslim 
from Islam did not ipso facto dissolve his marriage with a Muslim wife—in conse- 
quence of these facts a Christian convert would commit bigamy if he married 
again. By the 1860’s it was a crime, even outside the Presidency towns, for a 

native with a spouse living to marry again, unless the personal law permitted, 
` and of course the personal law of Christians did not permit polygamous marriages; 
and when it became a crime for a minister of religion to solemnise a marriage which 
turned out to be bigamous or polygamous it was urgently necessary to regularise 
the position if possible. Those who urged chastity and celibacy upon the Bengali 
converts‘, i.e. the Church of England clergy in Calcutta, were not notorious for 
celibacy themselves. And so the problem was to enable the converts to remarry 
~ within the fold of the church. It was thought that legislation was required to 
achieve this end and the Bill introduced by (Sir) Henry S. Maine on January 6, 
1865, a successor to previous Bills drafted by Sir Barnes Peacock in about 1853 
and Sir Charles Jackson in 1859, was denominated a Bill to legalize the remarriage 
of converts.’ 

The whole history of the matter, which makes’ enthralling reading®, turns upon 
the Christian, legal tradition called, for short, the Paulizie Privilege. As we shall 
see below, the Pauline Privilege is a chimera, ‘and results from a misunderstanding 
by the Church in the days when contact with its Jewish, Asian, springs had been 
stopped, and interpretation was in the hands of Greek-speaking theologians, 
whose comprehension of the Jewish background was defective. But since all 
churches, Roman Catholic, Protestant, and Greek and Russian Orthodox’, are 
agreed in taking the Pauline Privilege seriously—though admittedly the Anglican 
. Church has not ‘pronounced upon it in so many words (it had no need to do so until 
our own days when the numbers of unbaptised persons who wish to marry baptised 
persons increases)—-we must, for the moment, follow the idea through in good 
faith, as if it were genuine. 

Since converts to ‘Christianity were governed thenceforward: by Canon Law, in 
its Protestant or Romar. Catholic guises, and since India was a country of personal 
laws, with little lex loci, and most of that by statute, it seemed obvious that the 
problem of the converts'must be settled out of Canon Law. But the clerics dis- 
agreed amongst’ themselves. The Roman Catholics believed that the Pauline 
Privilege applied automatically to the problem but the Anglicans thought that 
if it were: -adopted it would lead to false conversions in order to dissolve marriages 
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(a well-based fear, as we shall see). These points of view were not stable or consistent 
There were many in each Church who felt that the Pauline Privilege should be- 
come a statutory rule. The Bishop of Calcutta did in 1865-6. But the Arch- 
deacon of Calcutta thought, as did many intelligent people’, that St. Paul had 
been misunderstood, and whatever might have been, and might remain, the con- 
sistent practice of the Roman Catholic church, that would be no precedent for 
Anglicans, who were free to read St. Paul in the light of their own concept of Christ’s 
own teaching on marriage. This did not permit the separation of those whom 
God had joined together. Once consummation had happened, even in infancy, 
God had joined together even Hindus, on the basis of the teaching of Jesus, con- 
struing a passage in the book of Genesis which applied to all the human race since 
the time of Adam. It was the pos. ibility of prosecution of ministers for solem- 
nizing bigamous marriages which made the interference ‘of the secular power 
absolutely requisite. As [Sir] Henry Maine repeatedly pointed out, with the com- 
plete agreement of the other members of the Governar-General’s Legislative 
Council, it was left to the individual con. cience of the convert whether he should 
avail himself of the Act, ard of any minister whether he should remarry anyone 
whose marriage had been dissolved by that Act. This was perfectly sound and 
no one can take exception to it. 


To understand the merits of the proposal, which was discussed in the light of 
St. Paul as early as 1884 by the Rev. W. Morton in the Christian Observer (Cal- 
cutta), it is necessary to read the words of St. Paul himself. He was bothered by 
the enquiry, what was to happen when one spouse out of a heathen couple (Greeks, 
obviously) was baptised, and the other either refused to join him in baptism, or | 
after living with him after his baptism deser!ed him (because his way of life as a 
Christian conflicted with heathen ethics, or because his religious exercises made 
life unbearable). The passage is in the First Epistle to the Corinthians, ch. 7, verses 
12 to 16. Translations agree more or less. but the Greek is capable of a slightly 
better translation, if one already understands the meaning, and I shall indicate 
that in a bracket (I use the Revised Standard Version as a basis here). 


‘ “To the rest I say, not the Lord fi.e. Jesus himself], that if any brother has a wife who 
is an unbeliever, and she consents to live with him, he should not divorce her, 13. If any 
woman has a husband who is an unbeliever, and he consents to live with her she should not 
divorce him. 14. For the unbelieving husband is consecrated through his wife, and the 
unbelieving wife is consecrated through her husband. Otherwise, your children would be 
unclean, but as itis they are holy. 15, But frather, “for”] if the unbelieving partner desires 
to separate, let it be so; in such a case the brother or sister is not bound. For God has | 
called us to peace. 16. Wife,- how do you know whether you will save your husband ? 
Husband, how do you know whether you will save your wife ?”’ 

‘In the original Greek the word for “divorce” does not have that strict meaning, 
but implies rather “send away”, “get rid of”, a vague expression which would 
indeed, fit in with the rather casual heathen practices which remind us of Hindu 
customary divorces or some Muslim divorces. 


All the churches have taken this passage to mean something which can be put 
in a few words: “a convert to Christianity has the right to divorce a partner 
who remains unconverted”. The missionaries in India wanted the marriage of a 
convert to be dissolved, so that the convert might safely remarry (tacitly assuming 
that he must remarry a Christian, for the Canon Law would not allow him to marry 
a heathen, and there was no secular law of marriage in India at that time), but on 
the basis that the unconverted spouse had deserted the convert, so that the possi- 
bility of the convert drawing him or her (usually “‘her’’) into the fold of the church 
had been eliminated by the recalcitrant spouse’s (or her parents’) act. More- 
over they thought that if her marriage had not been consummated she could, 
after the divorce, be remarried to, e.g. a Hindu; and still more if she was a Muslim 
the possibility of a non-Christian match would still be open to her. Numerous 
natives doubted this, and some stuck out to the last against the Bill on the basis 
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that, even if the Act could be workable (rightly doubted in many quarters)? its 


‘provisions must bring grief to the Hindu community"®, 


At- this point we must mention the Muslim position. It is now well recognised 
that mere conversion will dissolve (or rather “annul’’) a Muslim marriage.) The 
pure Islamic texts produced such a conclusion; memorials and reports from Muslim 
scholars in 1866 forced the Governor-General’s Council to accept that conversion 
to Christianity immediately freed the convert to marry again without committing 
bigamy: and thus the words “ta Muhammadan” were inserted in the exclusion pro- 
visions of s. 3 of the Act. The result is that when a Muslim is baptised, and his 
wife deserts him in consequence of his change of religion (not otherwise: so the 
Act was framed), he cannot take advantage of this Act, though he is a Christian 
and the Act is part of the Christian law in India. Under the Muslim law, each is 
‘ automatically free from the other, except that under s. 4 of the Dissolution of 
Muslim Marriages Act, 1939, an apostate wife must prove a matrimonial offence as 
well (e.g. cruelty) in order to obtain a decree of divorce, unless she was converted 
to Islam and relapsed to herformerfaith. Thus areform which would contemplate 
the repeal of the Act of 1866 will not affect Muslims; but in considering on a secular 
basis what remedy must be available to a spouse who is deserted by his wife upon 
his change of religion, the inequalities still persisting in the Muslim law must be 
taken note of. l 


The Pauline Privilege is. applied, by the Roman Catholic prelates in India with- 
out reference to the Act of 1866, which exempts Roman Catholics from its pro- 
visions (s. 34). , The Canon Law applied by the hierarchy is recognised by the 
Indian Courtst and a divorce under the Pauline Privilege will free the divorced 
party to marry again, even though the personal law of the non-convert does not 
recognise any such jurisdiction. -This is one of the anomalies in the personal- 
law system. On the other hand the statutory substitute tor the Pauline Privilege 
does not, in my view, substantially differ from it. In truth, the Act does not 
provide for Christianity to be offered to the non-convert, nor does it note the effect 
of dispensations. Apart from this there is a thorough-going likeness between 
the two institutions, as is not surprising since the missionaries originally based 
their suggestions upon the biblical passage as interpreted in Canon Law. If the 
non-convert refuses to live peaceably with the convert the church regards the 
convert as entitled to a divorce on that ground alone.t? The Act provides that 
the non-convert must also have deserted the convert on the sole ground of the 
change, of religion, and is therefore a legislative provision in favour of freedom of 
the religion of the convert, and the non-convert. As a secular provision it is not 
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Turis Canonici (1917), cann. 1120-7; A. H. Van 
Vliet and C. G. Breed, Marriage and Canon 
Law (London, Burns and Oates, 1964), pt. 
2;, pp. 169-212; S. Woywood, Practical Com- 
mentary on the Code of Canon Law, 2nd edn. 
(New York, 1926), I, 708-717 {I have not seen 
the edn. of 1957, in which Fr. Smith was 
co-author). 


Jasadamont Dassi (1891) LL.R. 18 Cal. 252; 
Pakkiam v. Chelliah Pillai (1923) LL.R. 46 
Mad. 839. One may add that the Act is 
prafessedly based upon the right to restitution 
of conjugal rights (see ss. 4, 5), which 1s, in 
some quarters, strongly reprobated as out of 
tune with modern concepts of matrimony: 
Shakila Banu v. Gulam Mustafa (1970) 72 
Bom. L.R. 623. 

10. Rajah Sahib Dyal Bahadur objected 
strongly to the Bill throughout, in spite of the 
pro-Government viewpoint of his colleague 
in the Council,.the Maharaja of Vizranagram. 

11. This is se even if both spouses are 
converted to Christianity: Amin Beg y. Saman 
(1910) I.L.R. 33 All, 90. The case is referred 
to again below. .For the now notorious rule 
see F. B. Tyabji, Muslim Law, 4th edn, 
{Bombay, Tripathi, 1968), sec. 200. Con- 
version of a non-Muslim to Islam will not have 
this effect. For an example of the difficulties 
to which the rule leads Muslims see Imbichi 
Koya Thangal v. Ahammed Koya (Ahmadeeyas 


[1971] K.L.T. 68, s.c. [1971] K.L.R. 96. 
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angled towards the pr eservation of the home in the interests of the propagation. 
| of the faith. But, even as a secular provision, it ‘has the disagreeable, and (to 


te ee m 


- vw 


modern eyes) prejudicial feature that it‘allows one spouse, by. changing his religion 
on any ground, to put an end unilaterally to his marriage (where the non-convert 
cannot; in social terms, form part of a Christian home), or put an end to it by agree- 
ment—a: special kind of collusive divorce otherwise unknown to Indian law. 

The prospect of divorces by change of religion has generally disgusted -Indian 
society and been repudiated by Indian law. Numerous ‘cases indicate the atti- 
tude to the subject; and even the prospect of embracing a polygamous religion 
in order to acquire a new, additional wife has been unpalatable to the Courts, though 
they could not, without a statute, set aside what the personal law allows or allow- 

ed.i4 

The same considerations apply with greater force in a secular society.™, 

The answer to the problem is clear and will hardly be debated. If change of 
religion brings unhappiness, leading to ill-health, it is cruelty.1® “All personal 
laws provide for divorce on the ground of cruelty’ except the Indian Divorce Act, 
1869, which requires.adultery as well. This is the reason why the Native Converts’ 
Marriage Dissolution Act, 1866 cannot be repealed until codification of at least 
the Christian marriage law. The new legislation will almost cértaiily enable 
divorce to be obtained for cruelty, whether directly, or after two years have elapsed. 
since the grant of matrimonial relicf on that ground. I do not presume to foretell 
here which expedient will be adopted by Perliament. Change of religion, at any 
rate, should not itself be a ground for the dissolution of marriage, neither under 
the Muslim law (already modified by the Legislature in the case of the wife) nor 
under the Roman Catholic Canon Law (which is as liable to statutory amend- 
ments [if necessary] as any other) nor under statute law. But if change of religion 
gives rise to matrimonial offences such as desertion or cruelty, then obviously 
matrimonial relief must be available, irrespective of the community or the religion 
involved. No community should have a privilege. 

We now come to the position adopted by those Anglicans who accept the Roman 
Catholic, Lutheran, Calvinist, and Orthodox positions onthe ‘Pauline Privilege. 
I have mentioned that many ‘Anglicans believe that St. Paul gave no privilege ‘to 
divorce unbelievers, ncither spontaneously, nor through a Court. They are right. 
What of the position of the others? The Courts cannot enter into the merits of 
the rival theological views, but they can, obiter, indicate their concept of where , 
the legal solution fits in with the pattern of current legal development and social 
needs. When (former) Justice V. R. Krishna Iyer attacked (as -he often did) 
the Muslim law, and stated that its positions were (and ought to be) different from 
what had been accepted for centuries, I objected that this was not a Hindu Judge’s 
task. I was rebuked for this on the ground that the judiciary carry out their 
functions irrespective of their community, and on the basis that a distant neadon 
should not interfere with the. aspirations of 2 nation.1° 

There is a substantial question of tactics involved here. Dr. P. B. N A 
gadkar, in his important anc characteristic lectures, Secularism and the Constitution 


13. Mussammat Reshum Bibi v. Khuda 
Bakhsh (1987) I.L.R. 19 Lih. 277 is widely 
regarded as unsatisfactory in effect ( a con- 
version need. not be genuine). M. $. David 
v. Sudha [1950] A.I.R. Mys. 26 and authorities 
there cited. Rakeya Bibi v. Anil Kumar 
Mukherji [1948] 2 Cal: 119, s.c. 52 C.W.N. 
142. M. N. Srinivasan, Principles of Hindu 
Law, 4th edn. (1970), vol. 1, p. 126. In re 
Millard (1887) LLR. 10 Mad. 218 is signi- 
ficantly criticised by Saldanha and Macry, 
cit. sup.. 86-8. 

hep Derrett ai (1965) 67 Bom. LR. J., 
71-74, 

l4a. In.this situation I feel sympathetic 
to the point of view expressed by R. Jagan- 
mohan Rao at [1971] 1 M.LJ., J., 15-19 


‘(though not with his assessment of the charac- ’ 


ter of Hindu marriage since 1955), and by 
P. B. Gajendragadkar ın his strongly consistent - 
Secularism and the Constitution of India (Bom- 
bay University, 1971): 
15. Elizabeth v. Paul [1962] K. L. T.857, 

- 15a. At (1970) 72 Bom. LR., J., ‘61-63. 

Commettts by the same Judge on Muslim law 
will ‘be.found also at Kunku v. Ummayithi 
[1969] K.L.R. ae and Khader v. Kunhamina 
[1970] K.L.T. 287. A. better approach to the 


‘same sorl of situation is voiced m Veerankutty 


v. Kutti Umma [1956] Mad. 1004, 1009. - 
16. K. T. Harindranath (of whom ‘I had ` 
not heard before) at [1971] K.L.T., Journal, 
7-8, in reply to the article (editorially trunc- 
ated) at [1970] K.L.T., Jounal, 59-61. 
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of India (1971) urges upon the Muslim community self-education, such as would 
lead them into a common civil law with Hindus and Christians and others, and 
would advance, on-all- fronts, the march towards a “‘true” secularism. It is cha- 
racteristic of Hindus, who have never resisted, with any determination, the reform 
of their own:family law by way of head-on legislative amendment, to be impatient 
of other communities who would put obstacles in the.way of a legislative reform. 
If they can see their “‘sacred law” knocked abdutiby statute, why should not others? 
In my Religion, Law and. the State in India(London, 1968) I have tried to show how 
it was that this. Hindu attitude developed; and I have urged that Muslims should 
put their own house in order by consenting to a rather round-about and politic 
amendment of their.matrimonial law without necessarily having to submit to a 
-wholesale.confrontation between their understanding of the sharia and the Members 
of Parliaments’ understanding of what is good for Muslims. Mr. V. R. Krishna 
-Iyer’s approach has been explained in his lecture, entitled “Reform of the Muslim 
Matrimonial Law” (1972 K. L. T., Journal, 18-28), delivered at the Indian Law 
Institute’s Seminar on Islamic Personal Law in India. Ashort reference can hardly 
summarise the contents of.the lecture; they show the author’s preference for citing 
his.own judgments as if th ey were established authorities in Islamic law (which they 
are not), and his firm faith in the possibility of reforming Islamic law by persuading 
. Muslims that the Quran and the Sunna always said something very different from 
what they had consistently (for many centuries) believed it had said. „As a Member 
-of the Law Commission Mr. Krishna Iyer can cértainly forward schemes for reform. 
The question is whether he can do so by advocating a radical reinterpretation of 
the sources when it is well known. that only marginal and speculative Muslim 
scholars have advocated the radical views which, in his judgments, he tends to treat 
as authoritative. The judgments alone will not serve to outweigh all previous 
law, whether-or not their outcome in point of decrees and/or orders was, at the 
time, sane, necessary, and just. : It.is for the Muslim community itself to decide 
‘whether it wishes to accept these modern views about the Quran and the Sunna, 
.and its internal conflicts and uncertainties cari, perhaps, indeed best be solved by 
the action of the legislature. But it.by no means follows that because Hindus are 
tired of Muslim hesitancy the Muslims must be hustled into what might, if it were 
-closely examined, turn out to be ań academic speculation, even if, as such specula- 
-tións tend to _be, it was put off on the public with the very best ofintentions. Maus- 
Jims, I mean, may well decide that monogamy shall be the norm, and that unila- 
teral divorce shall not take effect in. law; but they are not compelled to make this 
evident change and. reform because some academics choose to suggest that the 
Prophet wanted this or something like it, when there have been many established 
Islamists who could not in conscience go so far. Academic honesty and a clear- 
. eyed desire for reform. can well go together. Jtis for the Muslims to decide whether 
their communities are ripe forsuch developments, and for them, and for them alone, 
to determine which arguments are adequate vehicles for the programme they are 
to set before themselves. At best, the judgments of V. R. Krishna Tyer, J., show 
‘that in Kerala at that time a re-reading of the Islamic sources led to solemn state- 
ments (many of them obviously obiter dicta) which evidenced dissatisfaction with 
„traditional judicial interpretation in India. And indeed in that lecture the former 
Justice makés it perfectly clear that conservative and-traditional interpretations 
are no longer justified and-that, legislation apart, judges in tune with the times 
should alter the law. My own reaction is that this may well be possible in some 
‘marginal and doubtful areas of the law, but that the natural, and plausible, persons 
‘to take part in it must be Muslims themselves. This is not British “‘divide and 
rule”: policy, but a prudent concern that indirect reform, by judicial legislation, 
thor d be made by men who, aaa whose families, will be directly affected by what 
they do! 

Ta the learned judge’s view God and Caesar have separate domains. Religion 
ean, he says, form a basis of classification only where the discriminatory law 
(in that case s..129 of the Transfer of Property Act) operates in religious, non- 
secular ‘contexts. A’ religious gift, for example, might, be governed by the 
personal law if statute authorises this, but not’ a secular gift, and the example 
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he chooses is that of a Muslim’s gift to a heathen concubine. The case, Assan 
Rawther v, Ammu Umma" is one-of the most exciting ever to appear in the realm 
of conflict between the personal laws and the Directive Principles of the Consti- 
tution. It conflicts with Bibi Maniran v. Mohd. Ishaque*®», which takes the 
conventional view that any rule of the personal law must be protected (as. reli- 
gious) under arts. 14 and ‘15 of the Constitution. It virtually challenges the 
religious communities to make up their minds whether the real ruler (Parliament) 
shall suffer discriminatory rules to persist in the name of religion: and this is a 
challenge.which no Muslim jurist will fail to take most seriously. 

In just the same way, it is for the Christians, taking a lead from statesmanlike 
figures, to: put their personal law in order. And, cooperating in the drafting of 
new. legislation, they can dispense with the Pauline Privilege. “Cruelty” , and 
“desertion” will serve adequately... There is no need for a Privilege “in favour of 
the Faith” which is academically unsound, however traditional it may be. The 
Christian concept of marriage, grounded in the home, not the Courts, requires that 
all marriages be respected, provided they were originally monogamous. in intent: 
and as heathens must respect Christian marriage, so Christians must respect 
heathen marriages (subject to that important condition). ` The state, as a secular 
organ, must not provide. for matrimonial relief on the basis of religion or change 
of religion. And in that context the Hindu Marriage Act, 1955, must itself be 
amended, to remove the objectionable reference to change of religion, and, apart 
from Guardianship (it would seem) .the same correction must eventually be made 
in other parts of the Hindu law. i 

When the time comes for the Legislature (not the Courts) to consider the’ merits 
of the Pauline Privilege, attention must be paid to the arguments of Professor 
David Daube.1® Professor Daube is well known as a research scholar of „un- 
equalled repute in the field of Roman Law, Biblical Law, and the first-century 
no-man’s-land in which Jewish Law merges into the moral codé of the new com- 
munity called Christian.!? . He was for long Regius Professor of Civil Law at 
‘Oxford, a Fellow'’of All Souls College, and was notorious for every intellectual 
grace. that can be bestowed upon a university teacher, an outstanding figure. 
He lost none of that reputation when he migrated.to. California, there to develop 
ancient and religious laws in a more propitious environment. Taking ` up the 
-Pauline Privilege, Professor Daube conchughye:y showed, ‘to everyone ’s astonish- 
ment, the following things :' 

(1) Jesus taught the indissolubility of marriage ; ; 

(2) this was based argumentatively. on the Book of Genesis; and provisions 
for divorce made by Moses were only concessions which could be availed of in very 
unusual circumstances ;*°. 

(8) St. Paul did not depart ‘from Jesus’s teaching, neither meung to. do’ 80,, 
nor having the authority to do so ;. 

(4) ‘the passage does not speak of divorce, judicial or otherwise, for it seks oi 
“sending away”, “letting go”; 

(5) the “one flesh” cannot be broken, but if the unconverted spouse refuses to 
live with the convert, the latter must allow him or her to depart ; 


16a. [1971] K.L.T. 684. `The words are 
all obiter, but the salty quips with which 
the judgment is peppered are the result of much 
profound ‘and prolonged thought ‘on the 
subject, 

16b. [1963] ALR. Pat. 229, Krishna Iyer, 
J., claims the reasoning there was a non 
sequitur and petitio principii. May I say I 
entirely agree with hum. 

17. Hindu Marriage Act, sec. 18(2) (2). 
Srinivasan, Principles of Hind u Law, 4th 
edn., does not deal with this tape. P. V. 
Deolalkar and S. V. Gupte, in their respective 
books on the Hindu Marriage Act, deal with 
the clause, but neither notes its- 'incompati- 
bility with the secular state. Indeed Art. 
‘44 of the Constitution seems to throw’ no 


shadow before. (see Mohd, A. Zafar vV, ever 
Ahmad [1971] A.LR. All. 366), 

18.. At ‘Pauline contributions to a plu- 
ralistic . culture: - re-creation and beyond’ 
in D. G. Miller and D, Y. Hadidian, edn., 
Jesus and - Man’s Hope, vol. 2 (Pittsburgh : 
Theological Seminary, 1971, 175th Anni- 
versary, Festival on the Gospels), 223-245. 

19. Daube is best known for his Biblical 
Lew, and New Testament and Rabbinical 
Judaism. His smaller works are numerous 
and equally -ingenious and learned. 

20. ‘For the intricacies of the earliest 
teaching on marriage and divorce in the early 
church see Derrett, Law in the New Testament 
(London, D.L.T., 1970), ch. 16.. 
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(6) but the guiding principle is that every effort should be made to encourage 
the non-convert to remain, since the. first intercourse after the convert’s baptism 
will, in Jewish law, recreate the marriage of one who was a proselyte, and the 
ae is both remarried into a Christian family and drawn into the Christian 
O 

I do not do justice to Professor Daube’ s ideas in this summary. -and his article 
must be studied in extenso. But its upshot is this, that Canon Law is unjusti- 
fied in allowing the convert to marry again in the lifetime of the first spouse. 

What is the upshot of this? Anew state, secular, law must provide matrimonial 
relief. for those whose religious opinions do not effectively dissuade them from 
seeking it. Irrespective of religion, and its requirements the state must enable 
human beings to. escape, permanently or temporarily, from cruelty, and must 
enable them to recreate their lives if they are deserted. Christians will consider 
their own position. Many Churches will teach that marriage is not dissoluble, 
that remarriage in the lifetime of the first spouse is sinful (though legal), and that 
therefore those who must avoid sin will make every effort to make the first marriage 
a success. But that is a religious problem: ' The notion that a spouse can get 
rid of the other spouse by ‘changing his ‘religion, or can interfere with the marital 
status of the other by changing the religion, is one which is out of tune with this 
age, and will almost certainly be abolished. This forecast agrees with the opinions 
of V. R. Krishna Iyer J. so far as I have been able to ascertain them in general. 

I am bound 'to add that when the state overhauls the law of marriage, and 
determines (as I hope it will) that change of religion cannot by itself have the 
effect of annulling or dissolving a marriage, it must take into account a problem 
which exists in Muslim law and in the area which we can call for convenience 
Christian'law. Ifa Muslim couple are both converted to Christianity it has been 
held that the marriage of each to the other is dissolved or ‘“annulled.”?4 This 
result has, the practical effect of making neither the’ surviving spouse of the other, 
on the death ‘of either, and each is living: in sin having cohabited with the other 
without (Christian) marriage. St. Paul’s teaching, given above, understood as 
Professor Daube understands it, would accept the heathen (i.e. Muslim) marriage 
as a ‘prelude to Christian marriage -by intercourse alone. I doubt if any church 
has precisely that view at present, though it might be possible to draw Christian 
, opinion in that direction eventually. If two Hindus are converted to Christianity 
the position’ would not be the same, since conversion, does not end marital tie 
at Hindu law, but is only a ground: for divorce. Thus a statutory provision is 
called ‘for-whereby if both spouses are converted it is not necessary for them to 
remarry'in order to be a married couple in the eyes of the state (whatever the posi- 
tion in Canon Law).*2 However, codification will iron out these curiosities if the 
secular principle is once acceptéd, namely that change of religion cannot, ` by itself, 
bring the marriage to an end. If this puts.an end to the question whether (as 
has happened in Pakistan) one should enter into the sincerity of a conversion, that 
is all to the good. 

_, Thus so far from basing reforms upon the Act of 1866, as happened i in the Hindu 
Marriage Act of 1955, we must step back from it, and ‘take a different path based 
on the secular concepts of desertion and cruelty., I have already said that in my 
view a step towards divorce by consent or compulsory divorce of an unwilling 
and innocent: spouse would be madness for India, eapecahy: at a time when it has 
es greeted i in Hingland with dismay. 


st 


COMPLETE SPECIFICATIONS UNDER THE PATENTS ACT, 1970.* 


SPECIFICATIONS appear to have been introduced. in the British Patent System 
in the reign of Queen Anne as a matter of practice. A specification accompa- 
nied the patent to identify. the invention for which it was granted. Its primary 
function was to ascertain: the invention but that could not be done without some 


21. See Amin Beg cited at n. 11 Above. Macry, cit. sit 87). 
22. The Roman Catholic practice- in India *By S. B. hah, M.Se. (Lond.), Barrister. 
is to remarry the .couple ‘(Saldanha and ; ? 
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description of the invention and of the manner in which it was to be performed. 
In order to separate the invention itself from the description, a practice came into 
, being of setting out the’ invention in precise and concisé terms in a clause which 
came to be known as a “consistory clause” because it often began with the words 
“this invention consists”. 


The claim which appears at the end of a complete spécification does not as- 
certain the invention but -defines the extent of the patentee’s monopoly. The 
patentee’s right under his patent is a negative right of preventing others from 
practising his invention for the statutory period. It is, therefore, essential that 
such a negative right must be clearly defined by a distinct claim, It is true that 
in almost every complete specification, the claim corresponds to the consistory 
clause but each performs a distinct function. . The consistory clause ascertains 
the invention and the claim defines the boundary of the patentee’s monopoly. 

Section 4 (2) of the Indian Patents and Designs Act, 1911, hereinafter referred. 
to as “the Act of 1911” provides that “a complete specification must particularly 
describe and ascertain the nature of the invention and the manner in which it 
is to be performed”. The language of this section is open to some criticism. 
There is no doubt that one of the appropriate functions of a complete specifica- 
tion is to describe particularly the nature of the invention and the manner in 
which it is to be performed, The description contemplated by the section cannot 
necessarily ascertain the invention he ving regard to the requirement that it has 
to be particular ie. detailed. The ascertainment of the invention is left in 
practice to the consistory clause which must be concise and precise. The justi- 
fication of the consistory clause is to be found in the word “ascertain”. The 
description of the invention may be functional in part but a consistory clause 
cannot afford to be functional because it is the foundation of the claim and it is 
a settled law that a claim must not be functional. ` If read grammatically; the 
section would appear to require the complete specification to ascertain the nature 
of the invention and the manner in which it is to be performed. This reading of 
the section would þe directly contrary to the established patent law because “the 
manner in which it (the invention) is to be performed” cannot be a part of the 
claim and, therefore, of the consistory clause. 

Section 4 (2) of the Act of 1911 will soon be replaced by s. 10 (4) (a) of the 
Patents Act, 1970, hereinafter referred as “the Act of 1970”, which requires that ` 
“the complete specification shall fully and particularly describe -the invention 
and its operation or use and the method by which it is to be performed.” - The 
language of this section is substantially different from the corresponding section 
of the Act of 1911. Firstly, the word “ascertain” does not find a place in. it. 
Secondly, the word ‘‘fully” appears in addition to the word “particularly”. 
Thirdly, the use of the conjunction “or” between the words “use” and “‘opera- 
tion’? gives rise to a speculation whether both mean the same thing or are mu- 
tually exclusive alternatives. 


The important question that arises is whether having regard to thec omission 
of the word “ascertain” in s. 10 (4) (a) in the Act of 1970, a consistory clause 
is at all necessary hereafter in a complete specification. It is true that s. 10 (5) 
` of the Act of 1970 provides that a claim must be fairly based on the matter 
disclosed in the complete specification, but it does not follow that the disclosure 
must be by way of or include a consistory clause. The requirement of 
s.10(4)(a) will be amply met by a full and particular description of the invention 
and its operation and use. The description need not be as concise as a consistory . 
clause is. The description may include a reference to prior art, which, it is sub- 
mitted, is necessary having regard to the definition of “invention” in the Act 
of 1970. The description may include: details concerning known steps before 
reaching the substance of the invention. The expression ‘‘fully and particularly” 
appears to ‘cast a heavy responsibility on the draftsman of the complete specifi- 
cation hereafter not to omit anything concerning the invention. The full and 
particular description of the invention cannot replace a consistory clause which 
is regarded, so far, as the foundation of a claim. A prudent draftsman.of acom- 
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plete. specification hereafter. may include a consistory clause as and.by way of 
abundant caution, bub that would not be'in answer to a statutory requirement 
as. has been the case. so far. 

A consistory clause is the most: important part of 4 complete specification and 
is, an, aid to the, interpretation of the corresponding claim having regard to the 
context in which the consistory: clause is placed in the complete specification: 
It is submitted that a consistory clause cannot be done away with and ought 
to be made a statutory requirement as it is ‘under the Act of 1911. 


NOTES ON RECENT. SUPREME COURT DECISIONS.* 


t 


E he ṣi > F [NOTE iJ.. 


Bomboy ‘Court-fees | Act (Bom. XXXVI of a Sec. 6 (t) (v)—Wheiher: Court-fee on land 
payable on its value. : ', , 
Under s. 6 (ù) (v) of the Bombay Court-fees ‘Act, 1959, where the subject matter is a house 
or garden, in a suit for possession the Court-fee has to be paid according to the market value 
' of the house or garden but where the:subject matter is land the Court-fee has to be calculated 
according to what has been provided in sub-cls. (a), (b) and (c) of s. 6 (4) (v) of the Act with 
regard to different categories of land.’ If in cl. (v) of s..6 (i) the land which has not been 
assessed to land revenue is not covered by sub-cls. (a), (b) and (c), then the Court-fee will 
have to be. calculated under'some other provision of the Act but not on the basis of the value 
of the land. ae 
(Madhaorao* v. State of Maharashtra. - Civil Appen No. 1728 of 1968, from 
Bombay,.decided on January 29; 1971). ©} ws l 
[ NOTE 2] i) . 

Defence of India Rules, 1939. Rule 75:A—\Character of possession of property under r. 57- 1, 

Possession by Government or the miltary authorities of immovable property under rule 
. %5-A of the Defence of India Rules, 1989 cannot be said to be in the character of an agent or 
by virtue of any implied permission from the true owner or occupier and, therefore, such pos- 
session cannot enure for the benefit of the person who was in possession before, for the purpose 
of acquisition of a prescriptive title. : 

(Prokash Chandra Mukherjee v: Saradindu Kumar Mukherjee. Civil’ Appeal 
N 0. 2894 of 1966, from’ Caloutta, decided on February 4, 1971). 
C NOTE 31. i 

‘Bombay Biterictnenits Duty. Act (Bom I of 1923), Secs. 2 (b), 3, 4—Eapression “payment 
Jor admission” in s. 2 (b) whether includes entertainment duty—Whether Act alas for reopen- 
ing assessments made. 

: The expression uayt for admission” in.s. 2 (b) in the Bombay, Entertainments, Duty 
Act, 1928; includes entertainment duty., r 

The Act contains no provision for reopening isaer already made, ‘Therefore, where 
pursuant to return by the proprietor of an entertainment, payments were made and accepted 
under s, 4 (2) (b) of the Act, the tax should be deemed to be assessed ‘aad paid and the State 
cannot thereafter reopen the concluded assessments and seek to levy tax or oe which had 
escaped, 

(he Liberty Talkies v. . The State of Gujarat: ‘Civil’ Appeals No Os. “416 to 426 of 
1967, from Gujarat, decided on January 21, 1971), - 
_ [NOTE:4] 

Constitution of India. “Art. 134° (1) (e). 

If the question of principle has been settled by the Supreme Court, the. application of the 
principle to, the facts of a particular case does notymake the question a fit one for the Supreme 
Court within art. 134 (2) (c) of the Constitution of India. - 

(The State of Kerala v. R. E. D’Souzha, Criminal Appeal Nok, 205 and 206 of 
1968, from Kerala, decided on February, 12, ‘1971). 


[NOTE 5] 


ł 


Constitition of India. Art. 136. 
Article 186 of the Constitution of India does not confer a right of appeal on a party. It 


*Based on printed judgments issued by the Supreme Court Registry in March .1972. 


+ 
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only confers. a discretionary power on the Supreme Court to be exercised sparingly to interfere 
in suitable cases where grave miscarriage of justice has resulted from illegality or from misap- 
prehension or mistake in reading evidence or from ignoring, excluding or illegally admitting. 
material evidence. 

(Basudev Hazra v. Matiar Rahaman M andal. Criminal Appeal No. 171 of 
1968, from ASA decided on January 21, 1971). 


[NOTE 6] 


Indian Contract Act (IX of 1872), Sec. 23—-Waiver—Prohibition against contracting out ‘of 
statute. 

The words ‘‘if permitted it would defeat the provisions of any law” in s. 23 of the Indian 
Contract Aot, 1872, refer to performance of an agreement which necessarily entails the trans- 
gression of the provisions of any law. What makes an agreement, which is otherwise legal, void 
is that its performance is impossible except by disobedience of law. No question of illegality 
can arise unless the performance of the unlawful act was necessarily the effect of an agreement. 

Neminath Appayya v Jamboorao!, approved. 

'. Every one has a right to waive and to agree to waive the advantage of a law or rule made 
solely for the benefit and protection of the individual in his private capacity which may be 
dispensed with without infringing any public right or public policy. Thus the maxim. which 
sanctions the non-observance of the statutory provision is cuilibet licet renuntiare juri pro se 
introducto. If there is any express prohibition against contracting out of a statute in it, then 
no question can arise of any one entering into a contract which is so prohibited but where there 
is no such prohibition it will have to be seeu whether the satute is intended to have a more 
extensive operation as a matter of public policy. 

(Lachoo Mal v. Radhey Shyam. Civil Appeal No.18 of 1968, -from Allahabad, 
decided on February 10, 1971). 
[NOTE 7] 

Lease and Mortgage—Dominant features of. 

The first and foremost element to be found for a lease is whether there is the intrinsic in- | 
tention in the written document for enjoyment of the property by the transferee in lieu of rent 
' or perquisites. Secondly, the term of renewal of the enjoyment would indicate the feature of 
a lease. Thirdly, it has to be found out whether there is my provision for payment of custo- 
mary dues. 

The dominant features of a mortgage transaction on iie other hand would be the ascer- 
tainment of the ratio of the value of land to the amount advanced If the ratio of the amount 
advanced bears a substantial proportion to the value of the property transferred it would be a 
strong‘ piece of intention and circumstance’ to indicate loan and a mortgage. A provision 
entitling the transferee to ask for a return of money by sale of the property would be a very 
important feature to indicate that the transaction is a loan and a mortgage and not a lease. 
The absence of such a provision, however, would not totally repel the transaction to be a mort- 
gage. The execution of counter-part is sometimes a common feature in the case of possessory 
mortgage though the existence of a counter-part by itself will not be conclusive of the question. 

(Mangala Kunhamina Umma v. Puthiyaveetttl Paru Amma. Civil Appeal 
No. 980 of 1967, from Kerala, decided on January 28, 1971). 
[NOTE 8] l 

Indian Limitation Act (IX of 1908), Art. 60—Whethker limitation staris when demand made 
for part of amount deposited. 

In case of demand for return of the amount deposited under an agreement that it is paya- 
ble on demand, limitation will commence from the date an unqualified demand for the whole 
amount is made. 

Jogendra Nath v. Dinkar Ram*, Motigavri v. Naranji3 and Subbiah v. Visalakshi', approved. 

(Ram Janki Devi v. M/s. Juggilal Kamlapat. Civil Appeal No. 2151 of 1966, 
from Allahabad, decided on January 28, 1971). 
f [ NOTE 9] 

Indian Penal Code ( Act XLV of 1860), Sec. 302—Sentence—Death sentence when can be com- 

muted to one of imprisonment for life. 


1 [1966] A.LR. Mysore 154. L.R. 428. 


2 [1921] A.I.R. Cal. 644. 4 [1932] A.I.R. Mad. 685. 
8 [1927] A.LR. Bom. 362, s.c. 29 Bom. 


t 
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‘ Section 302, Indien Penal Code prescribes'two alternate sentences, namely death sentence 
or imprisonment'for life, and when there’ has been ,inordin..te delay ia the disposal of the 
appeal by the High Court it is a relevant factor for the High Court to take into consideration 
for i imposing the lesser sentence. 

(Vivian Rodrick V. The State of West Bengal. «Criminal Appeal No. 187 of 1970, 
from alae deridea on January 27, 1971). E s . 


[ NOTE. 10] 


Indian Penal Code (Act XLV of. 1860), Secs. 307, 148. 

. Two accused persons, who were armed with'a rifle and a pistol séepectively: with some other 
accused, were engaged at night in smuggling activities when they were challenged by the 
police party. ‘The two accused fired shots from their weapons. As it was dark the police fired 
light pistol shots to provide sufficient light for seeing and identifying the accused. At the 
trial of the accused, it was found that the shots which were fired by the two accused were fired 
in complete darkness and not during the few seconds there was light as a result of the light 
pistol shots. The two accused were convicted under s. 307 of the Indian Penal Code and the 
remaining accused under s. 807 read with s. 149 of the Code and all the accused under s. 148 of 
the Code :—- 

S Held, thet on the facts of the case it was not R E to kay that the two accused had fired 
the shots in the direction of the police party oi-at them, and the possipility. that the shots were 
fired i in the air could not be excluded, and therefore the convicHon of the accused could not 
be, maintained, and 

that as with the exception of the firing of the shots in a direction which could not be de- 
termined, no attempt was made by any of the accused to use any, force or violence on any mem- 
ber of the police party, the conviction of the. accused under $. 148 was also not sustaine ble. 

(Hazara Singh v. The State of Punjab. Criminal Appeals Nos. 189 to 141 of 
1968, from pens and : ‘Haryana, decided on February 4, 197 1). 


i ; A [ NOTE I1] 

Representation of the People Act (43 of 1981), See. 116 C. 
“The provisions contained in O. XLI, r. 22 of the Civil Procedure Code, 1008 are attracted 
by the words of s. 116C of the Representation of the People Act, 1951, with the result that the 
respondent may support the decision and judgment of the High Court on any ground decided 
against him. There is an additional reason for allowing the respondent to support the judgment 
even on finding against the respondent, specially when it’ appears that the High Court has not 
taken into consideration the entire documentary and oral evidence i in atriving at afinding. The 
Supreme Court will be justified i in recording the correct findings on ample and abundant ma- 
terials which have been overlooked and ignored by the ‘High Court. 

‘(Bhanu Kumar Shastri v. Mohan Lal Subhadia. ` Civil Appeal No. 1515 of 
1968, om a Nacht decided on J anuary 22, 1971), 


Pa - [ NOTE , 12]:, A . 

' Indian Stamp Act (II of 1899), Secs. 35, 36—Secondary evidence of ieisteiiiped or insufficiently 
stamped document whether barred. 

Secondary evidence of a document which is unstamped òr insufficiently stamped is barred 
‘by the provisions of ss. 35 and 86 of the Indian’ Stamp Act, 1899. 

‘Section 85: of the’ Indian Stamp Act, 1899, only deals with original instruments and not 
copies. The words “an instrument” in s. 86 of the Act must have the same meaning as that in 
s. 35. The Legislature only relented from the strict provisions of s. 85 in cases where the 
original instrument was admitted in evidence without objection at.the initial stage of a suit or 
proceeding. In other words, although the objection is based on the insufficiency of the stamp 

` affixed to the document, a party who has. a‘right to object to the reception of it must do so 
when the document is‘first tendered. Once the time for raising’ objection to the admission of 
the documentary evidence is- passsed, no objection based on-the same ground can be raised 
at a later stage. But this in no way extends the applicability of ‘8. 86 to secondary evidence 
adduced or sought to be adduced i in proof of the contents of a a document which i is unstamped 
or insufficiently stamped. 
* "Maung Po Htoo v. Ma Ma Gyi’ and Satyavati: v. Pallaya®, overruled, 


5 (1926) LL.R. 4 Rangoon 863, '6 [1987] A.LR. Mad. 431. 


ti 


Y 
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| (Jupudt Kesava Rao v. Pulavartht Venkata Subbarao. Civil Appeals Nos. 2585 
to 2587 of 1900; from Andhra Pradesh, decided on January 29, 1971). 


[ NOTE 13] 


Statute—Implied, repeal of statute by later statute—Principles governing such implied repeal. 

When two Acts are inconsistent or repugnant the later will be read as having impliedly 
repealed the earlier. As the Legislature must be presumed in deference to the rule of law to 
intend to enact consistent and harmonious body of laws, a subsequent legislation may not be 
too readily presumed to effectuate a repeal of existing statutary laws in the absence of 
express or at least clear and unambiguous indication to that effect. The Courts, therefore, 
as 8 rule, lean against implying a repeal unless the two provisions are so plainly repuguant to 
each other that they cannot stand together and it is not possible on any reasonable hypothesis 
to give effect to both at the same time. The repeal must, if not express, flow from necessary 
implication as the only intendment. The provisions must be wholly incompatible with 
each other so that the two provisions operating together would lead to absurd consequences, 
‘which intention could not reasonablely be imputed ‘to’ the Legislature. It is only 
when a consistent body of law cannot be maintained without abrogation of the previous law 
that the plea of implied repeal should be sustained. To determine if a later statutory provision 
repeals by implication an earlier one it is accordingly -necessary to closely scrutinise and 
consider the true meaning and effect both of the earlier and the later statute. Until this 
iş done it cannot be -satisfactorily ascertained if any fatal inconsistency exists between 
them. The meaning, scope and effect of the two statutes, as discovered on scrutiny, 
“determines the legislative intent’ as to whether the earlier law shall cease or shall only be 
supplemented. If the objects of the two statutory provisions are different and the language 
of each statute is restricted to its own objects or subject, then they are generally intended to 
run in parallel lines without meeting and there would be no real conflict though apparently it 
may appear to be so on the surface. Statutes in part materia although i in apparent conflict, 
should also so far as reasonably possible, be construed to be in harmony with each other: and 
it is only when there is an irreconcilable conflict between the new provision and the prior 
statute relating to the same subject matter, that the former, being the, later expression of the 
Legislature, may be held to prevail, the prior law yielding to the extent of the conflict. The 
same rule of irreconcilable repugnaney controls implied repeal of a general by a special statute. 
The subsequent provision treating a phrase of the same general subject matter in a more minute 
way may be intended to imply repeal pro tanto of the repugnant general provision with which 
it cannot reasonably co-exist. When, there is no inconsistency between the , general and the 
special statute the latter may well be construed as supplementary. 
' The Essential Commodities Act, 1955, or the Fruit Products Order, 1955, does not impliedly 
repeal the provisions of the Prevention of Food Adulteration Act, 1954 and the Prevention of 
. Food Adulteration Rulés, 1955 in respect of synthetic vinegar. 


(Municipal Corporation of Delhi v. Shiv Shankar. Criminal appeals Nos. 151 
to 158 of 1966, from Punjab, decided on February 1, 1971). 


[ NOTE [4] 


, Transfer of Property Act (IV of 1882), Sec. 67 4—.Applicability of s. 67A. 
The appellant mortgaged his property toa bank. Subsequently he and his wife borrowed 
a sum of money from the bank and jointly executed a pronote. The wife deposited with the 
-bank as security title deeds relating to her own property. Later, the appellant and his wife 
to secure repayment of a sum mortgaged their respective properties in favour of the, bank. 
On the question of the applicability of s. 67A of the Transfer of Property Act, 1882 :—~ . 
. Held, that there. was no statutory provision or rule ‘or principle by which the wife and the 
-husband could be treated as one entity for the purpose of the mortgages, 
that the mortgagor in the first mortgage executed by the appellant could not, therefore, 
be considered the same as thé mortgagors in the subsequent two mortgages which were executed 
by the appellant and his wife in respect of their separate and distinct properties, and >, 
that, therefore, s. 67A of the Transfer of Property Act was not applicable to the case. 


(S. Rajagopalaswami Naidu v. The Bank of Karaikudi. Civil Appeal ‘No. 1672 
of 1966, from Madras, decided on September 22, nate): 
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NOTES ON RECENT SUPREME COURT DECISIONS.* 
[NOTE I5] 


Academie Discipline—-Teacher when should take legal action. 


The Supreme Court after notmg with disapproval that the canker of litigiousness has 
spread even to a sphere of life where discipline should check ambition concerning personal pre- 
ferment, observed: “A teacher is justified in taking legal action when he feels that a stigma 
or punishment is undeserved but he is expected to bear with fortitude and reconcile himself 
to his lot suppressing disappointment when he finds a co-worker raised to a position which he 
himself aspired after.” 


(Dr. G. Marulasiddaiah v. T. G. Shiddapparadhya. Civil Appeal No. 2241 of 
1970, from Mysore, decided on February 1, 1971). i 


[ NOTE 16] 


Advocates Act (25 of 1961)—Powers of review of Bar Councils. 


The Bar Council of India or of a State cannot themselves review an order passed by its 
disciplinary committee. 

The power of review is expressly granted to the disciplinary committee of the Bar Council 
which may on its own motion or otherwise review any order passed by it. The word otherwise 
is wide enough to cover a case referred by the Bar Council for review. 

The powers of review are not circumscribed by the Advocates Act. The analogy of the 
Civil Procedure Code must not be carried too far. Such powers may be exercised in a suitable 
case for or against an advocate even after the matter has gone through the hands of the disci- 
plinary committee at some stage or even through the Supreme Court. These matters are also 
not governed by the analogy of auirefois convict or autrefois acquit in the Code of Criminal Pro- 
cedure. Disciplinary proceedings against a lawyer involve not only the particular lawyer but 
the entire profession. The reputation of the legal profession is the sum total of the reputation 
of the practitioners. The honour of the lawyer and the purity of the profession are the pri- 
mary considerations and they are intermixed. j 


(O. N. Mohindroo v. The District Judge, Delhi. Civil Appeals Nos. 2687 and 
2688 of 1969, decided on September 4, 1970). a 


[ NOTE 17] 


Constitution of India. Art. 311 (2) proviso cl. (ec) —Whether President ean delegate his po- 
wer under cl. (c) proviso io art. 311 (2). 


The powers of the President under clause (c) of the proviso to art. 311 (2) of the Constitu- 
tion of India cannot be delegated to any one else. 

A matter in which the interest of the security of the State had to be considered should 
receive the personal‘attention of the President or the head of the State and he should be him- 
self satisfied that an inquiry under the substantive part of el. (2) art. 311 was not expedient for 
the reasons stated in cl. (ce) of the proviso in the case of a particular servant. 


(Bk. Sardart Lal v. Union of India. Civil Appeal No. 576 of 1969, from Delhi, 
decided on January 21, 1971). 


*Based on printed judgments issued by the Supreme Court Registry. 
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[ NOTE 18] 


Ceniral Exeise Rules, 1944. Rules 10, 9, 10A, 7, 52, 82A (1)—-Central Excises and Salt 
Act (I of 1944), See. 3—“‘Paid”, eupression in r. 10 whether means “actually”? paid—-Wheiher 
cxupression “‘short-levied” in r. 10 covers case where there is nil assessment but subsequently duty 
is payable—Applicabiliiy of r. 9 (2). 

In rule 10 of the Central Excise Rules, 1944, the expression ‘“‘paid’’ must be construed as 
“ought to have been paid”, and, therefore, the period of three months under the rule will run 
from the time when the duty ought to have been paid. 


In cases where there has been a nil assessment due to one or other of the circumstances 
mentioned in rule 10 of the Rules and subsequently it is found that duty is payable, then the 
entire amount of duty must be considered to have been “‘short-levied” within the meaning of 
that expression in the rule. 

In order to attract rule 10 it is not necessary that some amount of duty should have been 
assessed and that the said amount should have also been actually paid. That provision will 
apply even to cases where there has been a nil assessment in which case the entire duty. later 
on assessed must be considered to be duty originally short-levied. 


In order to attract sub-rule (2) of rule 9 of the, Rules, the goods should have been removed 
clandestinely and without, assessment. 


(N. B. Sanjana v. The Elphinstone Spinning and Weaving Mills Co. Lid. 
Civil Appeal No. 1467 of 1967, from Bombay, decided on January 22, 1971). 


[NOTE 19} ae 


Industrial Disputes Act (XIV of 1947), Sec. 2 (s). 

In determining which of the employees in an industry are covered by the definition of 
“workman” in s. 2 (s) of the Industrial Disputes Act, 1947, the Court has to see what is the main 
or substantial work which they are employed to do? If it is supervisory work, it would be 
held that they were employed to do supervisory work even though they may also be doing some 
technical, clerical or manual work. If, on the other hand, the supervisory work be incidental 
to the main or substantial work of any other type, viz., clerical, manual or technical, the em- 
ployment would not be in a supervisory capacity. 


(Burmah-Shell Oil Storage & Distributing Co. of India Lid. v. Burmah-Shell 
Management Staff Association. Civil Appeals Nos. 1477 and 1478 of 1970, 
decided on November 12, 1970). 


[ NOTE 20] 


Quantum meruti—When such remedy available —Distinguished from damages. 


In order to avail of the remedy under quantum meruit, the original contract must have 
been discharged by the defendant in such a way as to entitle the plaintiff to regard himself as 
discharged from any further performance and he must have elected to do so, The remedy is, 
however, not available to the party who breaks the contract even though he may have partially 
performed part of his obligation. This remedy by way of quantum meruit is restitutory, that 
is, it is a recompense for the value of the work done by the plaintiff in order to restore him to 
the position which he would have been in if the contract had never been entered into. In this 
regard it is different to a claim for damages which is a compensatory remedy aimed at placing 
the injured party, as near as may be, in the position which he would have been in, had the other 


party performed the contract. 


(Puran Lal Shah v. The State of U. P. Civil Appeal No. 1687, from Allahabad, 
decided on January 21, 1971). 
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Limited Government and Jadicial Review. By Dr. Durca Das ee M.A. LL.D. 
(Hon.) (Cal.). CALCUTTA-12: S. ©. Sarkar & Sons (Private) Ltd., 1-C College 
Square. Royal Octavo. Pages 575. Price Rs. 50.. 


Tus book contains the text of the Tagore Law Lectures delivered by this 
eminent jurist in the year 1968-69 with additional references to judicial deci- 
sions reported in the intervening period between their delivery and their present 
publication. According to the author the subject of these lectures involves 
consideration of the Constitution of India which sets up and limits the various 
organs of government, which functions as a superior law or standard by which 
the conduct of all the organs of government has to be judged and which provides 
` judicial: review by means of which any violation of the superior law by any of 
the organs of government may be prevented, restrained or'annulled. These 
fundamental principles of the Constitution are analysed 'by the author in such 
depth and amplitude that within the space of a short notice it is not possible to 
indicate the various constitutional problems dealt with by him. However, of 
immediate interest to the constitutional student. will be the last lecture wherein 
the questions’ are discussed whether the Constitution should be so immutable 
as not to admit of any change at all and whether the judiciary should have any 
power to invalidate an amendment of the Constitution as it has in the case of 
ordinary legislation. This’ of necessity leads to a close scrutiny of the decision 
in Golak Nath’s case which he one as WEOne’y decided. In this context he 
observes : La 


“The need for the prestige of Parliament, exercising the constituent power, is not aud 
cannot be Jess than that of the Judiciary, but it cannot bite at its'own limb without risk of peril 
to itself. ‘The Judiciary in India has not yet' become so gangrenous as to deserve amputation. 
Such a stage, in the present context, may arise only ifthe Supreme Court, after getting a chance 
of reconsidering Golak Nath, rcfuses to do so. ` Parliament need not be apprehensive that such 
a chance may not present itself in the-near future. Lawyers: may be trusted with the ability 
to raise it again, even though collaterally, to sound the reaction of the Court to the threadbare 
discussion of the questions involved that has since taken place through the length and breadth 
of the country. When all is said, with the grim realities facing-India to-day, there is hardly 
any room for sentiments either on the part of Judges or of legislators.” 


In his concluding remarks the author states that attempts’ to reopen the deci- 
' sion in Golak Nath have been avoided by the Supreme Court in several cases 
since then.. However, as envisaged by him, & stage had reached for legislative 
surgery and the Constitution (Twenty-fourth Amendment) Act, 1971, was ; passed, 
but he is of.opinion that the passing of, the Act was premature as “unless the 
Supreme ‘Court changes its views to hold that art. 868 represents ‘constituent’ 
power which is not limited by art. 13(2) the very amendment of arts. 18 and 868 
as has been-done by the 24th Amendment -Act, 1971, is liable to be annulled”. 
Like the author’s chef-d'oeuvre on the Constitution of India this masterly thesis 
is a sine qua non for every serious student of constitutional law. 


The amending piocess in the Indian Constitution. By Hart Cuan, LL.M. (LOND.), 
PH.D (LonpD.). Dretni-6: Metropolitan Book Co. (Private) Ltd., 1 Netaji 
Subhash Marg. Royal Octavo. Pages 242. Price Rs. 25. 


THis thesis was'prepared for the Ph, D. degree of the London University and, 
as the author states; was stimulated by the decision of the Supreme Court in the 
Golak Nath case which still reverberates in'the lawyers’ alcoves notwithstanding 
the quietus it has received! after the passing of the Constitution (24th Amend- 
ment) Act. . [he opening chapter deals briefly with the history of the amend- 
ing process in - ‘India from the time the East India Company received the Char- 
ter in 1600 down- to the coming into force of the Constitution of India in 1950. 
Then. follows an analysis of the. process of amendment provided in art. 868 and 
a study ofthe entrenched provisions in the proviso to that article. The author 


3a THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


then comes to grips with the Golak Nath case and examines in detail the ques- 
tions whether the power of amendment of the Constitution lies in art. 868 and 
whether Parliament can amend the fundamental rights and concludes that each 
and every provision of the Constitution is amenable to amendment and there 
is no provision which can be said to be unamendable by Parliament acting under 
art. 868. While admonishing the Judges of the Supreme Court vis-a-vis the 
decision in the Golak Nath case “‘to rise to the occasion and establish the prestige 
and regard of the Court by interpreting the Constitution according to the cir- 
cumstances and conditions”, the author has unearthed a rather apt remark from 
an article in the Journal of the Indian Law Institute to the effect— 


“The Court must not depart so far and so palpably from the text of the Constitution and 
from the accepted values and the acknowledged creed of the community that the government 
of the people begins to be replaced by the goverument of the judiciary and the finality of the 
legal decision-making begins to be misunderstood as the acknowledgment of ultimate pete 
and social wisdom in the judicial wing of the government.” 


Much labour has gone into the, preparation of' this pioneering thesis wherein’ the 
problems involved had to be studied against the background of political science, 
jurisprudence and constitutional law. This is a distinct contribution to a sub- 


ject which of late has exercised the minds not only of the ee but of tip 
Boe at large. ; 


A Judge's ‘Miscellany. By M. Hipayvatuvitan: BomBay-2 Br: N. M. Tripathi 
Private Ltd., 164 Samaldas Gandhi Marg. Demi Octavo. Pages 324. Price 
Rs. 30 


Ir one were to carefully read some of the judgments of the author,.a former 
Chief Justice of India, particularly the ones delivered in the Lady Chatterley case 
and the Namboodiripad Contempt of Court case, one is struck by the catholicity 
of interest displayed which ranges from literature to politics. The present mis- 
cellanea on a variety of topics confirms this impression. This humanistic .ap- 
proach is all too rare in our higher judiciary and is one of the imponderables which 
leaven the judicial process. It would be invidious to pick out for special men- 
tion some of the writings in this excellent collection but the lawyer may profit- 
ably turn to two memorial lectures, one on the “Judicial Method” and the othor 
on “The keynote of the Constitution.” 


Kanga and Palkhivala’s Law and Practice of Income-taz. Student’s edition edited 
By H. P. Ranina, B.com., a.c.a. BomBay-2 Br: N. M. Tripathi Private 
Lia., 164 Samaldas Gandhi Marg. Royal Octavo. Pages 963. Price Rs. 27. 


Tas is an abridged edition of the well-known classic, prepared mainly for stu- 
dents appearing in the chartered accountant’s examinations. Questions set at 
final examinations are used as illustrations in the commentary which will be of 
practical help to the students in solving the problems. From the plethora of 
case law on the subject’a judicious selection is made. The commentary which 
is otherwise accurate and lucid needs a little more attention to errors like the one 


in the commentary to s. 80 QQ wherein the percentage of deduction allowed -is 
wrongly stated as 25 per cent. 


Probation of offenders in India. By R.A. KULKARNI, B.A. iene ), LL.B. SANGLI 
(MAHARASHTRA STATE): Sangli Law Publication, 1117/5 Khavate Building, 
., Maruti Road. Demi Octavo. Pages 915. Price Rs. 40. 


THe Probation of Offenders Act, 1958, has not so far received much attention 
from commentators and therefore this book which not only deals exhaustively 
with its provisions but comprehensively considers the various problems connected 
with the subject in general is more than welcome. ‘The first part which contains 
a commentary on the Act gives a brief and interesting account of the probation 
system as it evolved in ancient India from 3 B.C. down to the advent of the Bri- 
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tish rule. The relevant decisions of the Supreme Court and the High Courts 
are fully drawn upon. One notable feature of the commentary is that the au- 
thor has not hesitated to express his views which run counter to those appear- 
ing in some of the decisions of.the Courts. The second part of the book con- 
tains much useful information germane to the subject, namely, Report of the 
Joint Committee on the Bill, analogous law in State enactments and Rules and 
Forms under State and Central Acts. Much labour has gone into the compila- 
tion of this book which has been a labour of love for the author who is in the 
judicial service for over a decade. The reader will find here all that he needs 
to know about the law relating to probation of offenders in India. 


È } 


Law library administration and reference. By H. ©. JAIN, M.A., LL.B., B.LIB. SC. 
DELNI-6: Metropolitan Book Co. (P.) Ltd., 1 Netaji Subhash Marg. Demi 
Octavo.’ Pages 172. Price Rs. 25. 


Tears unique publication deals with the administration of a law library and 
the various problems which the law librarian has to face in his day to day duties. 
The author’ logically proceeds from a consideration of the appropriate location 
and the internal planning of the different sections of a law library to the selec- 
tion of an efficient staff and the important aspects of acquisition and mainte- 
nance of material. The rest of the book deals with readers’ services such as 
lending of books, inter-library loan of books, iridexing etc. The author who is 
the librarian of ‘the library of the Indian Law Institute at Delhi has set some 
high standards for a law librarian. Among ‘these are— 


“He has to keep track of the legislation, the judicial decisions, and administrative orders 
and notifications issued by thé various ministries and departments of the government. He 
has to know whether a particular legislation has been repealed or amended, and if so, when 
and why; or if a bill to amend a particular legislation has been introduced then at what stage 
is it lying; he has also to know whether there was any report of the select committee on a par- 
ticular bill and whether its suggestions have been incorporated in the Act. Similariy, he has 
to know whether a particular judicial decision has been over-ruled by a subsequent ruling of 
the Supreme Court, or whether there are two different rulings on the same type of ease by two 


high courts and, whether this controversy has been settled by a decision of the Supreme 
Court.” me 


One wonders as to how many incunibents of some of the important law libraries 
in the State and elsewhere come up to these rigid requirements. All the same 
some of the suggestions made in the book to improve the conditions of law libra- 
ries ‘in ‘India’ ‘deserve careful consideration. 


The ait of Arbitration. By SHAMBAD DAYAL SINGH, M.A., LL.B. Assisted by 
VISHNU DAYAL SINGH M.A., LL.B. Sixth edition. Lucknow: Eastern Book 
Company, 34 Lalbagh. Royal Octavo. Pages 755. Price Rs. 40. 


Tuis book which was.first published about three decades ago has stood well 
the test of time and has now come to be accepted as one of the leading exposi- 
tions of the Arbitration Act, 1940. The present edition brings up the case law 
up-to-date and the Appendices include much useful material like the English 

Arbitration Act of 1950,-Rules framed by the different High Courts and the 
arbitration rules of the Bengal, Bombay and Madras Chambers of Commerce 
and the London Court of Arbitration. 


i 


inimene on the Paone, of Wages Act. By Kirra DAYAL SRIVASTAVA, 
Advocate. ' Lucknow: Eastern Book Company, 84 Lalbagh. Royal Oc- 
. tavo. Pages 697. Price Rs. 82.50. 


' IN this second edition of a comprehensive and lucid commentary on the Act 
a case law which has appeared since its last edition was published is incorpo- 
cua Nearly half the book contains the amending Acts- passed by the diffe- 
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rent States as also the Rules framed by them which will add to the utility of . 
the book. é 


A treatise on Hindu Law. By S. VENKATARAMAN. BomBAY 1: Orient Long- 
mans Ltd., Nicol Road, Ballard Estate: Demi Octavo. Pages 394. Price 
Rs. 17.50 (Card cover). 


‘Tas book is in a series specially prepared for students of law. It is a concise 
and lucid exposition of the principles, of Hindu Law as these emerge both from 
the uncodified and codified law on the subject. A historical survey of the sour- 
ces of the law leads to the various topics covered by the uncodified law. The 
codified law as appearing in the four enactments is next considered in a narra- 
tive form, the texts of which are given at the end of the book. oe 
Law and practice of character and integrity rolls. By ANAND SWARUP Misra, 

Advocate. Lucknow: Eastern Book Company, 34 Lalbagh. Royal Oc- 


_tavo. Pages 858. Price Rs. 20. | 


Tris book deals with the rules and orders relating to character rolls and inte- 
grity certificates applicable to government servants serving under the State 
of Uttar Pradesh, and to persons serving under the Central Government, espe- 
cially those concerning employees in railways, post and telegraph departments 
and the Central Water and Power Commission. The various topics are discussed 
under seperate heads like maintenance of character rolls and the guiding prin- 
ciples in making entries, representation and memorials against adverse remarks 
and withholding of integrity certificate and its consequences. Decisions of the ' 
Supreme Court’ and some of the High Courts are summarised and a number of 
Forms and Precedents are also given. In a book of this scope and character 
it is rather disconcerting to find references to Bhagwad Gita, Bharthihari, Sha- 
kespeare and Tagore not to speak of a lengthy discourse setting out the basic 
concept of “transcendental meditation” and its lastest exponent, Maharshi 
Mahesh Yogi! ` 


The Bombay Rents, Hotel and Lodging House Rates. Control Act. By C. C. ANAJ- 
WALA, B.A. (HONS.), LL.B. BOMBAY-2: ©. Jamnadas & Co., 146C, Princess 
Street. Royal Octavo. Pages 252. Price Rs. 15. e 


THE author who has already to his credit popular expositions of a number of 
Central, and State enactments, in the present volume gives a lucid commentary 
on the various provisions of the Act which has received much judicial scrutiny. 
It covers the law in force in the Bombay area of Maharashtra and in Gujarat 
with the relevant rules and notifications. As a handy book of reference it will 
prove useful to both the lawyer and the layman alike. 


The Central Sales Taz, Act, 1956, By ©. ©. ANAJWALA, B.A. (HONS.), LL.B. BOM- 
BAY-2: C.. Jamnadas & Co., 1460, Princess Street. Royal Octavo. Pages 
216. Price Rs. 12.50. i 


Tars handy commentary on the Act contains all the Rules and Notifications 
made under the Act. The comments are pithy and to the point. The case law 
is adequately dealt with. The book will be of much’ practical help to the’ busi- 
ness community at large. Ei 


Industrial disputes and adjudication. By HARI SWARUP. ALLAHaBaD-2: Dan- 
dewal Publishing House, 11 Hamilton Road. Royal Octavo. Price Rs. 55. 


In recent years the Industrial Disputes Act, 1947, has received much atten- 
tion from legal commentators but the present commentary is perhaps the first 
one where a Judge of the High Court has viewed its provisions from the other 
side of the Bar. As such it bears the impress of a mind trained to concentrate 
upon the essentials ofsa provision under scrutiny and. lay bare its object and'scope. 
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The relevant case law is fully dealt with and with the inclusion of an appendix 
has been brought down, to June 1971. Apart from a.refreshing commentary 
on the Act, a section of the book considers in detail such allied matters as do- 
mestic inquiry, requirements of natural justice and powers and procedure of 
Industrial Tribunals. Undoubtedly this book is a valuable contribution to a 
subject which is assuming great importance with the rapid industrialisation in 
the country., i l 


ee ca 


The complete igisi of Supreme Court Cases. Vol. I, A to Companies. By SURENDRA 
MALIK, B. sc. (HONS.) LL.M. (COLUMBIA) and V. M. SHUKLA, LL.M., Advocates. 
Lucknow: ' Eastern' Book Company, B4 Lalbagh. Royal Octavo. Pages 928. 
Price Rs. 85: 


Tuts first volume of'a projected work in eight cele fulfills the requirements 
of a good digest with some additional features which must greatly help the lawyer 
in locating the point required. The case law i is brought down to October 1971. 
When completed this digest will be indispensable to the busy practitioner. 


` On the lighter side of the law and life. By K.G. SUBRAMANYAM, Advocate. Man- 
RAS 4: Madras Law’ Journal Office, Post Box 604. Demi Octavo. Pages 156. 
Price Rs. 4:50. 


Taar a second edition of this book was called for shows its popularity with 
the profession. Some new features in a lighter vein are added and those repro- 
duced from the previous edition have been re-edited. This is a welcome addi- 
tion to a somewhat neglected genre of Indian legal literature. 


All India Prevention of Food Adulteration Cases. Edited by Mrs. Swarn BHATIA 
NisHawan, Advocate. Published by the International Law Book Company, 
1562 Church Road, Kashmere Gate, DELHI-6. Annual subscription Rs. 20. 


Tus monthly journal reports food adulteration ‘decisions of the Supreme 
Court and the High Courts in India. 


The Review. No. 7 December 1971. į Edited by Nra MacDErmor. GENEVA 
(SWITZERLAND) : The International Commision of Jurists, 2 quai du Cheval 
Blane. ’ 


Tuts number is predominently tnd to events concerning Africa. Among 
special articles dealing with Africa are,an account of recent racialist legislation 
and trial in- South. Africa and an article on preventive detention which compares 
recent developments in this field in Uganda and in West Bengal. There is a 
short note on the activities of the Law Reform Group of RREN 


The Calicut Law College Magazine. Vol. 1, 1971. Patoa by A. K. SUNDARES- 
WARAN. 


THE Calicut Law „College was started in i971 and this is the first issue of the 
college magazine . published . as a souvenir to commemorate its establishment. 
Apart from articles by the members of the Staff and students of the College there 
are contributions by some legislators and a judge of the High Court. A number 
of photographs are included to show the extra-curricular activities of the students. 
It is to be hoped that this a Magazine will keep up its standard in 
future i issues. 


New Law College Journal, Vol. IV, 1970. Edited by Prof. M. S. Vinwans, 
B.A. (HONS.), LL.B. Published at New- Law College, Senapati Bapat Marg, 
” BompBay-16. 
Tuts is a balanced magazine unlike some others where contributions by the 
staff of the college leave hardly any room for student participation. It also 
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covers extra-curricular activities of the students and a “breezy introduction” 
by the Principal characterized by the editor as “sparkling with wit and humour, 
elegant in diction and engaging in style”. 


Maharashtra Bar Council Journal. Vol. .1 Part 4. October 1971. Edited by 
D. R. DHANUKA, LL.B. and B. C. Josui, B.COM., LL.B. Published by the Bar 
Council of Maharashtra, High Court Extension, Bombay-32. Annual sub- 
scription Rs. 12. : 


Witnr this issue the Journal completes its first year of publication. It con- 
tains interesting articles by members of the Bench and the Bar and a section of 
it is devoted to notes on disciplinary cases decided by the Bar Council of India. 
The Journal has maintained the standard set by it in its inaugural issue and it 
is to be hoped that the profession will continue its support to it. 


Sales Tax Review. Vol. 19, No.1. „April 1972. Editor: P.M. TRIVEDI, 
B.A., LL.B., F.c.A. Asst. Editor: A. G. Desar, B.sc. (Hons.) LL.B. BOMBAY 1 : 
The Sales Tax Practitioners’ Association, Mohatta Market, Palton Road. Annual 
Subscription Rs. 35. 


Wirx this issue the Review enters upon the 19th year of its publication under 
a new editor. Apart from articles on taxation Jaws there are interesting features 
like the Readers’ Forum where replies to readers’ queries are given, News Items 
on sales tax matters and a Tax Digest of important sales tax decisions of the 
Supreme Court, the High Courts and the Tribunals. This Review will be of 
much practical use to the sales tax practitioners and the business community 
in genèra]. 


Acts, Rules & Orders of the Constitution of India. Vol. 1. By Dr. Durea Das 
Basu, M.A. LL.D. (hon.) (Cal.). Caleutta 12: S. C. Sarkar & Sons (Private) 
Ltd., 1-C College Square. Royal Octavo. Pages 1342. Price Rs. 50. 


Taurs volume contains Acts, Rules and Orders made under tho various Articles 
of the Constitution of India upto art. 371. In a projected second volume materials 
relating to the remaining Articles are to be dealt with. When completed these 
volumes will be indispensable to the legal profession. Ina work of this importance 
which will be of daily use to the profession some attention to the binding of the 
book would have been desirable as it has already come apart in some places. 


BOOKS RECEIVED. 


The Law of Central Sales Tax. By SHAMBHU DAYAL SINGH, M:A., LL.B. LUCKNOW: 
Eastern Book Company, 34 Lalbagh. Royal Octavo. Pages 666. Price 
Rs. 30. f 

Law of Bias and Mala Fides. By ANAND Swarup MISRA, Advocate. Lucknow: 
Eastern Book Company, 34 Lalbagh. Demi Octavo. Pages 274. Price Rs. 17.50. 


The Maharashtra Digest. 1960-1968. Vol. I. By M. L. JINDAL, Advocate. 
INDORE-2: Rajkamal Publications, Freeganj. Royal Octavo. Pages 548. 
Price for set of two volumes Rs. 70. 
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ae z iw the ‘Constitutional Law of ‘India although thé present writer discussed 
at, length, the, rights. of the subjects of: former Rulers’ of Indian States (‘‘the 
Rulers’’) against the Union or the States,! thë, rights. of the Rulers against 
the, Union or the States were .overlooked. However, Madhav’ Rao ‘Scindia Y. 
Union?’ (‘the Privy Purse Case”); which, antong other’ cases, dealt with those 
rights, is ‘a . decision ok far-reaching importance’. ' For,” ‘together with. Golak 
Nath’ s Case3'and ‘the Bank N ationahization Caset it preserited ' the Prime Mini- 
ster of Tnidia with, somè of thie’ electoral issues’ "on whith’ she’ called ‘for fresh 
éléctions' Which resulted in’ ‘a, landslide vietory for lier party, which’ in ‘turn 
lèd, to ‘the enactment of ‘the ‘24th, 25th, 26th ‘and’ ‘20th Constitutional Amend- 
ments. ‘Further, ‘thesé ‘thitee jtidgaients ‘put: in issue‘ the, position of the’ judi- 
éiary under ’ our Constitution, as is clear, ‘from ‘the ‘debates ‘in Parliament: ori the 
24th and the’ ‘25th ‘Amendments. A dedisioi: ‘which contributed to such far- 
reaching results,. requires: critical examination, even‘ though--the effect of’ the 
decision’ has been nullified, in @ practical sense! by the 26th Amendment. which 
terminated the recognition accorded to Rulers and also theit“rights.and pri- 
vileges:; for; that, wouldinot prevent the “modes of construction there aop pued 
from. being invoked in other cases, See aukna iyi 
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:19.:- With the, passing. of. the. “Indian: Hilerrien “Act, 1947; T suzerainty 
of the British Crown, over the Indian States lapsed, ‘as also the “‘paramountey”’ 
exercised ‘by thé ‘Crown over those ‘States’ “ Pavaimduntey' included the ‘right ‘to 
‘‘recognize’’ a Ruler; and no person could become or remain a Ruler: unless 
he: was, and continued ‘to. be, loyal.to.the British: Crown, ; and: unless his .succes- 
sioh t6’ the" ‘throne’ had’ been: recognized) by ‘His Majesty - the King .Emperor.§ 
Whether ; thé’ lapse of, Silzerainty, ' ad? paramounitey. made the Indian States 
independent sovereign. States? or: n nots,’ j is, not. material, because the Government 
of: India: enteréd- into, covenants, and. agreements,:Wwith; the -Rillers on thé ‘basis 
that, they were competent to surrender , their s sovereignty. in: ‘favour of India. 
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3. Iti is not necessary to recount the story ‘of the integration "of. the. Indian 
States ‘with. India; ‘because, in’ addition to`- thè White ‘Paper où Indian States, 
an excellent account: ‘of, that ‘initegtatign’ as’ Pay availäble in V.P.  Menon’s; 


By H. M ‘Seaail’ Advouaté ‘ Gehezal! of Mahi dhei a4 lotus oo wae hal os 
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[E971] (1) ;8;C.C.' <85: ; AoT E et fie, BS oe 
 ‘Golak ‘Nath’ V” State’ of ‘Piinjabi [1987]: AIR S.C. 1648.) . = ls 
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5 See} paras. 14, 151a and 65 (i¥), ‘and! (xii i) of’ thie’ Congress: ‘Election ‘Manifesto ‘for tlie 1971 
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The Story of the Integration of the Indian States? Brief accounts of the in- 
tegration are also to be found in several judgments of the Supreme Court.'@ 
The Rulers lost their territories and their sovereignty—all that remained to 
them were the rights guaranteed ‘to them by the Dominion of India in various 
agreements and covenants, which will be referred to hereafter, and the pro- 
visions made for those rights in Arts. 291, 362, 363 and 366(22) of the Con. 
stitution. Eo de 

4, Before the decision in the Privy Purse Case the rights of Rulers had 
presented no difficulty to the Supreme Court, and the law laid down by it may 
be stated thus: Art. 366(22) conferred on the President the power to recognize 
a Ruler!! as also the power ‘‘to withdraw the recognition whenever occasion 
arose.’ The power was a political power and was not justiciable. Privy 
purses guaranteed by Art. 291 were political ‘pensions, but the obligation under 
Art. 291 was unenforceable having regard to Art. 363 which preserved the 
essentially political character of privy purses.'* A law which disregarded -the 
‘recommendation?’ of Art. 362 could not be ‘called in question because of the 
express provisions of Art. 363.) Ji B AOR g l 


5. The facts of the Privy Purse Case were these: there was a strong -politi- 
eal demand for the abolition of the privy purses and the privileges accorded to 
Rulers. Attempts to bring this about by an amicable settlement failed. Conse- 
quently, the 24th Constitutional Amendment Bill, 1970, which proposed the 
deletion of Arts. 291, 362 and 366(22), was introduced in Parliament. | It se- 
cured the requisite two-thirds majority in, the Lok Sabha; but by the fraction 
of a vote it failed to secure a two-thirds majority in the Rajya Sabha. The 
samd evening the Cabinet met, and advised the President to withdraw recogni- 
tion from all Rulers; and the: same night the President signed an order’ with- 
drawing recognition from all Rulers. Separate. orders withdrawing recogni- 
tion from each Ruler were issued next, day, (September 6, 1970), and were 
duly gazettedJ©" ot ,, Si = 


9 The author was the Secretary to the Ministry of States and' enjoyed the full: confidence 
of the Minister, Sardar Vallabhai Patel. cs ar, i ari 

10 E. g. Madhav Rao Scindia v. Union, [1971] (1) S.C.C. 85, at pp. 114-23 (Hidayatullah 

C.J.); pp. 148-54 (Shah J. for himself and'six'other Judges); pp. 169-72 (Hegde 'J.); pp. 200-214 


(Mitter J.); pp. 242-46 (Ray J). +, an w aoo ee 
11 K.S.V.R. Singh v. Union, [1969] (3) S.C.C..150, 154 per Ray J. for himself, Sikri, Mitter, 
Hegde and Reddy JJ. | eS eae een | ae spans ies 


12 ibid. | oe foe ee 
13 “(The) recognition of Rulership is one of personal status.: It cannot be said that; the 


claim to Rulership is either purely a matter of,inheritance, or...of descent. by devolution. Nor 
can claim to recognition 'be based only, on covenants and treaties, That is why Art. , 363... 
constitutes a bar to interference by courts in, a dispute arising out of treaties and agreements. No 
claim to recognition of Rulership by virtue of a covenant is justiciable in a court of law. The 
Constitution, therefore, provided for the act of recognition of the Rulership by the President as a poli- 
tical power.” : ibid. (italics supplied). Logs ee eee ie 

14 - Usmanali Khan v. Sagar Mal, [1965] A.LR. S.C. 1798, 1802 per Bachawat J. for himself, 
Subba Rao and Shah JJ.- yt ee ee e 

15 “If, despite the recommendation [of Art. 362] that due regard shall be had to the gua- 
rantee or assurance given: under.the covenant or agreement, the Parliament or'the Legislature 
of a State makes laws inconsistent with the personal rights, privileges and dignities of the Ruler 
of an Indian State, the exercise of the legislative authority, cannot relying upon.the agreement 
or covenant, be questioned in any; court, and that is so expressly. provided by Art. 863 of the 
Constitution”: Sudhansusekhar v. Orissa, [1961] A.LR. S.C. 196, 199 (per, Shah J. for himself, 
S. K. Das, Hidayatullah, Das Gupta and Ayyangar JJ.); fol. in C. I. T., AP. v. Mir, Osman 
Ali, [1968] A.LR. S.C. 1260, 1268.: Saty qUe he N aa A Ri - ‘foe 

16 The individual orders were in the same form. , The following is a specimen of the Order: 

“In exercise of the powers vested-in him under Article 866 (22), of the Constitution, the Presi- 
dent hereby directs that with effect from the date of this Order His. Highness Maharajdhiraja 
Madhav Rao Jiwaji Reo Scindia Bahadur 'do cease to be recognised as the Ruler of Gwalior.” 

17: Readers of Dicey’s Law of the Constitution will recall a parallel.cdse in England : “In 1872 
the Ministry of the day carried a bill through the House of Commons abolishing the system of 
purchase (of commissions) ‘in the.army.«,The bill was rejected by, the Lords: the Cabinet > 
then discovered that purchase could be abolished by Royal warrant, i.e. by something very like 
the exercise of the prerogative. The system, was there and-then abolished.” ibid: p. 467 (10th 


ed.). 
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6. The agreements with the Rulers, in spite of variations, disclosed a general 
pattern which fell, broadly speaking, into three classes: (i) there were direct 
agreements between the Rulers and the’Government: of: India, 'as in the case of 
the Nizam!8; . (iz) certain: States bnd Unions of States, and entered into 
covenants, of which theGovernment of India tóok note and whose provisions 
it guaranteed”; (iii) there were merger agreements between a Ruler and the 
Government of India? < It isnot necessary to enter into further refinements, 
for we are concerned with the personal rights; privileges, dignities and titles 
of the Rulers, their privy purses and the succession to their gaddis (thrones) 
according to law: and‘ custom, all of ‘which were guaranteed by the Government 
of India: The undernoted "Articles ‘from ‘the Agreement with H.E.H. the 
Nizam aré typical of the general scheme (with variations which will be men- 
tioned later).2! However, there were variations regarding privy purses, Whereas 
the above agreement ‘statéd that provision for the payment of privy purse to 
the successors of the Nizam would be. made subsequently by the Government of 
India, in some agreements „a smaller sum was fixed for the successor of the 
Ruler than had been fixed for the ‘Ruler? ; and in several agreements there 
was no mention’ of, payment of ` privy., purses to the successors to the Ruler.” 
Under covenants and agreements, the privy, purses were to be paid from the 
revenues of the States% but before, the Constitution was finally passed this 
liability was taken over by the Union government because, (i), the States had 
ceased to exist, (ii) the Union government had fixed and guaranteed the privy 
purses, (iii) they were political in their nature, (iv) the Provinces made no 
similar payments.’ If this had not been done, the right to payment of privy 
purses would have been frustrated. The source from which originally sums 
of money were to be paid, free of tax, was immaterial; for the Dominion of 
India fulfilled its guarantee if it paid:the said sums to Rulers from whatever 
source it liked. This aspect has been overlooked in the leading majority judg- 
ment mentioned in the next paragraph. 


7. Several Rulers presented petitions under Art., 32 to the Supreme Court 
challenging the' President’s Orders. The grounds of challenge, as also the 
reliefs claimed by the petitioners, are set out fully in the judgment of Ray J.76 
By a majority of 9'to 2 the Supreme Court set aside the President’s Order. 
Shah! J. delivered the judgment of seven J udges ; Hidayatullah C.J. and Hegde 
J. delivered separate concurring judgments. ‘(Shah J.’s judgment will be 
referred 'to as ‘‘the leading majority judgment’’, and the: three judgments 
collectively as “‘the ‘majority judgments’’.) Mitter J. and Ray J. delivered 


18 White Paper ‘on Indian States, pP- 384-5. s 

19 ibid. pp. 258 ef. Seqq. i 

20 ibid. p. 185. - 

21` Article I. ©) His Exalted Highness the Nizam of, Hyderabad shall, with effect from the 
first day of April '1950, be entitled to receive annually for his privy purse the sum of Rs. 50,00,000 
(Rupees fifty lakhs), : free -of all taxes: Provided that the sum specified above shall 
be payable only to the present Nizam of Hyderabad for his life-time, and not to his successors, 
for whom provision will be made subsequently by the Government of India. (2) The said 
amount is intended to cover all the expenses of His Exalted Highness the Nizam of Hyderabad 
and his family including expenses on account of his personal staff, maintenance of his resi- 
dences,, marriages and other ceremonies ete., and will neither be increased nor reduced for 
any reason whatsoever. (8) The said amount shall be payable to the Nizam of Hyderabad in 
four equal instalments at the beginning’ of eacht quarter in advance, (4) The payment of the 
said amount as herein provided is guaranteed by the Government of India....Article JII. His 
Exalted Highness the Nizam of Hyderabad and.the members of his family shall be entitled to 
all the personal privileges, dignities and titles enjoyed by: them whether within or outside the 
territories of the .State, immediately before the fifteenth day of August, 1047. . Article IV. 
The Government of India guarantees the succession according -to law and custom to the gaddi 
of the State and to the personal rights, privileges, dignities ane titles of His toked Highness 
the Nizam of Hyderabad: : ibid. pp.' 384-5. n, aro, ; 

22 ibid. p. 209. 24 ibid. i ' 

23 ibid. p. 185. :,, 25 Menon, op. cit. p. 452. 

26 [1971] (1) S.C.C, supra at Dp. ' 288-41.. N : 
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separate dissenting judgments. The majority. judgments dealt with a large 
number of points; but the leading. majority: judgment held that the orders of 
the. President were invalid;-that, Art.:291: under which privy purses were ‘pay: 
able was not a. provision of the Constitution relating..to agreements: and co- 
venants, within the meaning. of: Art.:363, because the, word ‘‘relating to’? meant 
‘‘having a:.dominant and immediate, connection, ;with’’ and not merely ‘‘re- 
ferring to’’ such agreements and covenants: It-was further: held that the. Con: 
stituion created the ‘‘institution of Rulership’’ and the President: by his ‘exe- 
cutive. action could, not abrogate that institution: .It avas;also held that under 
Art. 366 (22) even if the, President. could de-recognize a Ruler for: good cause, 
Art. 866 (22) imposed on. him ‘the. duty. of recognizing a successor’ if there was 
a successor available. But . the. decision, On... Art.. 291 , was crucial, 
for the Attorney-General | intimated. to the ' Court that., even tf, the Pre- 
sident’s Orders were invalid, the privy, purses would not be paid unless the 
Court held ihat Art. 291 gave the Rulers a legally enfor ‘ceable right; 27 and ac- 
cordingly the Court’ gave its décision ` ‘on Art, 291. 


8. The high political drama which | ‘surrounded, the abolition of | “privy purses 
as also the Privy Purse Case, was not ideally suited for determining the correct 
meaning of the relevant provisions “of ‘the’ Constitution.. ‘The moral overtones 
of the case ‘were reflected ‘in the areunients ‘at the Bar’ (which were widely re- 
ported in' the press); and in four” out of the five judgments, as is apparent from 
the following extracts: «°° u 


Hidayatullah C. J: “The Concord ‘of Princes was not prepated to enter into any nego- 
tiátions and were chary of a fresh settlement which might be broken: just as simply as ike past: solemn 
engagements and assurances. The Rulers who, befare independence, always displayed the sentimeni 
“ego ‘et rex meus’? had realized CHR Princes were not thé onl y people in whose word ño trust could be 
placed” ;2?' (italics supplied) > zs Le ae ee Dog 

‘Shah J :. “Thereby: the executive -arrogates to-itself power which it does not possess’: 'our 
Constitution dees not invest the power claimed in the executive branch- of the Union”, (italics 
supplied). And again, ‘The argument that the President asthe head of the executive may; 
in „exercise, of his executive power, destroy that.institution (i.e, the institution of Rulership) is 
plainly contrary to the fundamental concept of the Rule of Law,” _(italies Supplied). 

, Hegde J: “The ‘basic i issue arising, for decision in these cases is of far greater. significance 
than it, appears ‘at first sight, The question whether the Rulers can be de-recognised by the President 
is of secondary importance. What i as of utmost importance fori the future of our. democracy is whether 
the “executive in ‘this country can flout the mandates, of the Constitution and set, at nought, legislative 
enactments at its discretion. If itis held that at can then our hitherto held assumption ihai, in this 
country we are ruled by by, laws and not by’ men ‘and women, must be given up as erroneous. naa , (italics 
supplied). “ 

Miiter J: “In the result I have to hold that this series of petitions is not ‘maintainable 
remarking at the same time, that the action of the President appears to be unjustified. The 
President may, if he chooses, guide; himself by the exposition of the, law as made above. 
What a stroke of'the: pen kas done may be ‘undoné b y ‘another, stroke of, it. “Because right’ is right’, 
the President it ts hopéd, would ‘follow, right as wisdom in the : ‘scorn Of: consequence’. »33 (italics 
supplied). A ee acm is T sae myo! t on . 


yad: ] wh a sF ee aot N 
Only, Ray J. “struck. tie true ‘ject tote: CTT ie. da ae ae ee ee aoe 
+, “Tt was said that the’ power of" tlie President: was used ‘after’ ‘the Coristitution Amendment 
Bill was ‘tejected. That is a totally ‘irrelevant consideration and cannot ‘prejudice or alter the Con- 
stitution. ‘Tf. the President has the ee to, derecognise, the. power will speak and hold” (italics 
supplied). BO ee ae ee Pome ae af et © det. cS ae de 
wi el Ahio’ E E beatae | TEE ia Mi raka -Tas 7 . se ate 
27 T1974). (1) S:C.C, at p.-188 (Hegde JQ, 0 PPO ete bori ete 
.28 -‘The-judgment does’ aot give the ‘English- ‘translation! which’is "I and. niy king” : _ Cardi. 
ek Woolsey: (Nuttal’s : ' Dictionary of" Quotations): ete 


“ ibid:-p. ‘334; +e ti H UE SE S ae che f 3° t ‘ + r P 
30 E i 147, (In aanneeetan with the reasons sie in the Union's attidayit $ ‘seb “Out at 
pp. 1 6- a s: i i 
81 ibid. p. 154; 0 ' -88 ibid. p. 288. . 28 pti 


32 ibid. p. 198. 84 ibid. pi2s5. oT VAD dieo 
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It is submitted that the approach ‘of Ray J. the correct one. 


“9. “Mr. Justice "Holmes, has ‘observed that,“ = ‘Great cases, like hard eases, 
make bad, ‘law. 35 And 80 ‘it Was with ‘the ‘Privy,. Purse Case, which was both 
a shard ease and a ‘Coneat case’’.: In that case what was formerly clear, not 
only: appeared. to be doubtful. but to be wrong. or, ‘irrelevant. Shah. J.. was a 
party: to Usman Aly? s Case, ‘which held that, privy purses payable under Art. 291 
were political, Pensions and the right to, claim, fhem was barred by Art. 363.36 
In the Privy | Purse Case Shah: d. described this statement of the law as a dictum 
not, necéssary for the determination of, the case, and observed that the dictum 
was ‘wrong. 37" The law, laid down i in ‘Usman Ali’s Case was clearly not a dictum. 
In order to decide the appellant” s ‘claim that the ‘privy purse was a political 
pension and thérefore ‘not subject to’ attachmént, it became nécessary to decide 
whether ‘the political character ‘of ‘the’ payment secured by treaties etc. as held 
by ‘the Privy Council? attached 'to''the ‘provision’for privy purses contained in 
Art- 291; and the: court held that: Art. ‘863 which made‘a claim to privy purses 
non-justiciable, clearly: showed that the ‘privy purses paid under Art. 291 re- 
tained’ the. political character which: attached to privy purses payable under 
treaties ete. No doubt Shah J. was, entitled to say- that the judgment to which 
he. wasa party, was wrong. „Again, Sikri and Hegde JJ. were parties. to K.S.V.R. 
Singh v. Union, 39 where a unanimous judgment of five Judges declared that the 
power to recognise @ ruler was: a political power, , that it included the power 
to. withdraw , such “recognition; when occasion arose, and that the. right to re- 
cognition was not "justiciable | having “regard” to Art. 363. Here again, Sikri 
and, Hegde J J. were entitled tó, say that the judgment to which they were 
parties was “wrong. ' But there“ ean ‘be Tittle’ doubt that the petitions before the 
court, which were by éach individual Ruler separately, would have had to be 
dismissed if the law laid down inthe Above cases was correct, since claims to 
privy purses and to recognition‘ were held to be non-justiciable under Art. 363. 
It-is necessary to: say’ this; bedause’ the majority judgments characterised the 
President’s ‘Order: as ‘ violating” ‘the ‘Rule of Law. It is submitted that even 
if' the President’ s. Order“ was ‘considered morally’ reprehensible for breaking 
solemn promises, ‘thé Rule. of Law was not’ violated when he’ exercised powers 
which the Supreme Court had said that he possessed, and when his Order 
was impugned he contended that Ait. 363 barréd the jurisdiction of the Court, 
as the Supremé Court had. ‘said ‘that it did. "The above considerations make it un- 
PORA ‘to deal with the’ fanciful argument’ ‘that the President’s Order raised 

6 dispute”. For, the President could point to two judgments of the Su- 
ae “Court as authorizing his Order, and as justifying his plea of bar of 
jurisdiction ` ‘under Art.” 363," and ` the petitioners contended that he had no 
such authority and there was no bar of jurisdiction. 


10. The Privy, Purse Case shows: ‘that in-a ‘‘great case’’ even. well settled 
principles. of, construction. will: bend. Those principles are that the intention 


35 “For, great cases are. called great not, by, reason of, their, real importance in shaping the 
law of the future} ‘but because ‘of some accident of ‘immediate overwhelming interest whieh 
appeals‘to‘the feélings’ and distorts the judgment; These immediate interests exércise a kind 
of hydraulic pressure which makes what previously was'clear seem doubtful, and before which 
even well settled principles of law will bend”: Northern Securities Co. v. U. S., (1903) 193 U. S. 
197, 400-1, 48 L. ed. 679, 726; Frankfurter J. applied these observations to the case welore him 
in Dennis v. U.S., (1950). B41 U.S.494,; 528; 95 a. ed.’ 1187, 1162.. . 

36 See f. n. 14 above. te xe at TA a 

.37 ([1971].,(1) 5.C.C. -supra at: p.. 164., yoe 

'38 ‘Bachawat J, quoted. with: ‚approval ‘the observations of ‘the Privy: Couneil. that “A pen- 
sion which the Government of India has givema guarantee that it will: pay, by a treaty obliga- 
tion contracted with another sovereign power, appears to their Lordships to-be, in the strictest 
sense, a political pension. The obligation to pay,tas well as the actual payment of the pension, 
must, in such circumstances, be ascribed to-reasons of State policy.” ; Bishambhar Nath v. Na- 
wab Imdad Ali Khan, (1890) L.R. 17 I.A. 181, 186; : 7 r'a l 

39 See f. ns. 11 and 18 above. 
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of the framers of the Constitution (‘‘the framers’’) must be gathered from 
the langnage of the Constitution itself, and the words used in the Constitu- 
iion: should be read in their ordinary, natural, grammatical meaning.” The 
need for resorting ‘to extrinsic ‘aids to construction does not arise unless there 
is ambiguity in the’ language 'used® or unless the ordinary meaning of the 
words produces a conflict between two or more provisions of the Constitution® 
or unless the ordinary meaning leads to absurdity ‘or Injustice which the fra- 
mers could not have intended i in all .of:which cases-the ordinary, natural and 
grammatical 'meaning of words may be departed from® and a different meaning 
be put upon the words, if it is reasonably possible to do so.46 ‘These principles 
have been, disregarded by. the majority judgments which make no attempt to 
give “to the’ words used in the relevant Articles, their ordinary meaning and 
then ascertain the intention, of the framers from. such words. ‘ill this is done 
the question of resorting, to extrinsic aids, to construction .does not arise. The 
interpretation put by the majority judgments on 'tħe relevant Articles‘is an 
amalgam of the ‘‘history’’ of the: Articles, which includes speeches and assur- 
ances. of leading statesmen,’ of the intention of the framers as deduced from 
those speeches, and’ of a priori assumptions about! what a democratie Consti- 
tution will'or will not permit’, instead of: looking at the terms of the Articles 
to ‘see what power has in fact been conferred. ` In the following paragraphs 
we will interpret the words of the relevant Articles accor ding to their ordinary 
sense; we will then inquire whether’ the ‘Articles’ so. interpreted disclose the 
intention of the framers or whether any extrinsic aids to construction are neces- 
sary. We will then submit that the. construction ‘put on the relevant Articles 
(which ' are Set out below) in the inajority judgments is clearly wrong, and is 


directly ‘contrary to the intention of. the, framers. , r, 


Art. 291: Where under any covenant or agreement antoiad into by. the Ruler of any 
Indian State before the commencement of .this Constitution, the payment of any sums, free 
of tax, has been guaranteed or assured by, the Government of the Dominion of India to any 
Ruler of such State as privy purse——(a) , such sums shall be charged , on, and paid out of, the 
Consolidated Fund of India; and ©. the. SUMS SO paid to any Ruler shall be exempt from all 
taxes on income, ; 


Att. 362: In the . exercise of the power of Parliament or of the Legislattire of a State 
to make laws or in. the, exercise of the executive power of the Union or of a State, due regard 
shal] be had ‘to the guarantee or assurance given under any such covenant or agreement as is 
referred to in Article 291 with respect to the personal rights, privileges and dignities of the Ruler 
of an Indian State. 


Art. 363: (1) Notwithstanding P in this Constitution but subject to the provisions 
of article 143, neither the Supreme Court nor any other court shall have jurisdiction in any dispute 
arising out of any provision of a treaty, agreement, covenant, engagement, sanad or other 
similar instrument which was entered into or executed before the commencement of this Con- 
stitution by any Ruler of an Indian State and to which the Government of the Dominion of India 
or any of its predecessor Governments was a party and which has or has been continued in operation 
aftersuch commencement, ‘orin any dispute in respect of any right 4 accruing under or any liability. 
or obligation arising out, of any of the provisions © of this Constitution relating to any such treaty, 
ase, covenant, engagement, ii or other.. Fm a instrument. (2) Tn: this article— 


hS | ʻi 


40! Gopalan's Case, [1950] S.C.R. 88," 120; i ' 

41 Navinchandra Mafatlal v. C. I. T. Bombay, [1955] 1 1 S:C.R. 829, 886-7. 

42 Gopalan’s Case, [1950] S.C.R. 88, 111. 

43 State of Bombay v. Narothamdas Jethabhai, [1951] S.C.R. 51, 64-5, 'For a more detailed 
discussion of principles of interpretation mentioned’ in para.’ 10 see Seervai op. cit. Chapter H. 
44 Maxwell Interpretation of Statutes, 12th ed. P. 229 . 

45 ibid, and see next f. 1 

46 In retke C. P. & Berar Ai: 1938, [1989] F. CR. at Pe 44 Per Gwyer, C. J. 

4? See per Shah J. [1971] (1) S.C.C. ‘at: p. 152. ' i pa 

48 See, for example, [1971] (1) 5.C.C. p. 147. ' . a ee ~ 

49 Paras. 11 to 16. ği : a 


`. 
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(a) “Indian State” means any ‘territory recognised before the commencement of this Constitu- 
tion by His Majesty,or the Government of the Dominion of India as being such a State; and 
()““Ruler”’. includes the :Prince,.Chief or other person recognised before such commencement 
by His Majesty or the Goyernment of the Dominion. of India as the Ruler of any Indian State. 


Att. 366 : (22) Pe “Ruler” i in’ relation to, an ‘Indian State’ riean the Prince, Chief or other 
person ‘by whom any such covenant ôr agreemen ; as is referred to in elause (1) of article 201 
was, ‘entered into and who f for the time being is recognised by the President as the Ruler of the 
State, and includes’ „any, person who- for ‘the time being is recognised by the President as the 
successor, of such Ruler. © °°". 


For the sake of brevity ‘the expression: “6 treaty,. ae -eement, “covenant, engage- 
ment, -sanad or other instrument’ in Art. 363,.and the’ expression ‘covenant 
or agreement”? in’ Arts. 291, 362 and:366 (22); will be hereafter mere to as 


+ 


“the Agreement” or ‘‘the ‘Agreements”’, ie 


11. Article 291 réfers to the. guarantee of privy purses aie any Agree- 
ment, and: Art. 362 refers to, the, guarantee, of. personal rights, privileges and 
dionities of Rylers. under any Agreement.. A glance at those Agreements 
shows that they’ provide for privy: purses in one article and for ‘‘rights, titles 
and. dignities of. Rulers?’,in another article., The principal obligations under 
the: Agreements, which are material- to. this discussion, are (a) payment of 
privy. purses free of, all /taxes—-Art.ı 291, provides , for such payment as ex- 
plained in: paras. 14,to.17.'below;;(b) a ‘guarantee of.the personal rights, 
privileges, and :dignities of the Rulers—Art. 362 provides for these rights ete.; 
(c) a guarantee, for, succession to: the gaddi of the State according to law 
and. custom.. :; This, guarantee, iş considered in para. 23 below. 


12. - “Articles 362 and'’363" thust’ now be 'eonsidered. Article 363 is in iw 
parts: : First, it bars the’ jurisdiction | ‘of all courts in any’ dispute arising 
out’ of Agreements. Therefore, if ‘any claim were made under the Agreements 
(i) to’ privy’ ‘purses, (ii), to. personal’ rights, privileges, and dignities and 
(iii) to‘ the right to ‘sicceed. to the: gaddi, and: ‘the claim were denied by the 
appropriate authority there would bé a dispute arising out of the Agreements, 
and the Ruler ‘or the °pèrsoù claiming to be the successor, could get no relief. 
Secondly, Art. 363, provides that no court shall haye jurisdiction in any dis- 
pute in respect of, any, right | accruing | under or any liability or obligation 
arising out of ‘“‘any: of the. provisions , of this Constitution relating to’? any 
such Agreeinent. On a plain reading of the: italicized words it is clear that 
the framers, in using’ the, words; : ““provisions’’. of this Constitution indicated 
that the Constitution, contained more provisions than one, Any construction 
of ,Art.. 363 which. would, read the words ‘‘provisions’’ to mean one provision, 
must be rejected as contrary to the plain language of Art. 363 unless there 
are compelling reasons, why ‘‘provisions of’’ should be read as “the provision 
of’, As will presently. appear, the compelling-reasons are-all the other way. 
But having- regard to: the, observations: made by, Hidayatullah C.J. that the 
Attorney Genera ‘practically read every. word ‘through some Dictionary or 
other’’,>' it, is necessary ,to observe ;that..where ordinary words, which are not 
terms of art, are used: by ` ‘framers of a Constitution, they would assume that 
those who had to ascertain the, ordinary, sense of such words would easily 
find it, in standard o As Lord Coleridge said in an oft-quoted 


passage: : ye a re a } i 4s s ia ao : ; t 

“I am qui dite 'åware that dictionaries : are ‘not to ‘be’ taken as authoritative exponents of the 
meaning of words in Acts of'Parliament, buf’ it is awell known rule of courts of law that words should 
be taken to be used in their ordinary sente, ia: we are therefore seni Jor. ee to these books” 52 
(italics supplied); -© 6" + ti E o ase - : 


i tea 


‘60: See para.'6 above, and f. n. 21. > «+ ¢ ee Be 
51 [19 1] (1) S. C. C. at p. 189, Eua S 
52 Maxwell, 12th ed. p. 55; Craies, Tth ed. p. 161. rdi u 
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- 13: ' The language ‘of Art. 362 shows thatit is-a provision of the Constitu- 
tion relating to Agreements withinthe meaning of the second part of Art. 363 
and it has‘ been sd held in the Privy: Purse Case -We must now examine 
the effect ‘of ‘Art.'362 on the Agreements.. Article 362 provides for that part 
of; the, Agreements in which the Dominion of India guaranteed “the personal 
rights, privileges and. dig nities’ l of "the Rilers. ‘Article. 362 contains a ‘fre 
commendation”? to Parliament and State legislatur es in making laws, and to 
the Union and State. Governments’ in exercising executive power, that they 
“should have due regard” to the guarantee of the personal ‘rights, privileges 
and dignities of Rulers under the Agreements. The first part of Art. 363 
makes'& lain by a Ruler to.enforce his personal rights, privileges‘and digni: 
ties-relying on: the Agreement: non-justiciable. Consistently with this,. the 
second part of Art. 368, makes the recommendation of: Art. 362 non-justiciable, 
and the Supreme Court has So held. ove) 3, ři 


i 14. It is submitted that Art: 291 is-also a'provision of- the Constitution relat- 
ing’ to: Agreements, and if this submission is correct, it gives effect: to the word 
“provisions” in Art. 363. The expression ‘‘relate to” has: several meanings, 
but’ in’ Art, 363 thé''relevant: meaning is “‘have:reference to” (having refer- 
ence ‘to), ‘Article ‘291 is. an ‘Article: having reference to Agreements for ‘it 
opens ‘with the words ‘‘Where under any ‘covenant or agreement entered into 
by'a’ Ruler..:’? Again Art. 291 particularises the ‘Agreement by stating. that 
it must’ ‘have been’ entered into ‘by ‘the’ Ruler’ ‘hefore the commencement òf 
this Constitution’’!: Article '291 further refers ‘to the Agreement’ as one under 
which ‘‘the payment of any sums free of tax has been “guaranteed. . .'to any 
Ruler as privy pursée’’,, ‘The provision for the payment of any ‘sums as privy 
purses. made’ in cl.. (æ) of Art.. 291 is not independent of the provision for pay- 
ment :of privy purses guaranteed under the Agreement, for cl. (a) opens with 
the ,words “‘ such sums?” which, can, only mean: sums payable | under the Agr ee- 
ment referred to in the earlier part of Art. 291. Again cl. (b). opens with 
the words ‘‘the sums so paid’’, and this brings in. the words of el. (a), § such 
sums shall be paid’ explained earlier. On a plain reading of Arts. 291. ‘and 
363 it isra provision of the Constitution relating to Agreements with. Rulers, 


"15. “It has however been saidin the leading majority judgment that! ahere 
as the Agreements provide’ for payment’ of privy purses ‘free of all taxes”, 
Art. 291 (b) provides for payment of ‘privy purses free ofall taxes on income 
and therefore thé payment of privy’ purses under Art. 291 creates a right in- 
dependent ‘of any Agreement>® It'is submitted that this conclusion is in- 
correct. ‘Article 291 deals with’ privy purses: of Rulers, and before any Ruler 
can claim the privy purses provided for in Art. 291 he must establish that 
he. had entered’ into ‘an Agreement made before the coming into force ‘of the 
Constitution which Agreement guaranteed the payment of sums ‘‘free of tax” 
as privy purse. If his agreement did not do so, the payment of ‘‘such sums”’ 
cannot be made to him under Art. 291 (a). Article 291 treats the’ expression 
‘free Of all taxes’’ in the Agreement ‘as ‘meaning, ‘free of tax”; and ‘that 
18 correct, because if any ‘tax were'imposed on the payment of sums as privy 
purses, thé’ payment cannot be said to be ‘‘free of tax”. ' Therefore, ‘‘free of 
all: taxes’’ and ‘‘free of tax’? mean the same thing. But in order to find 
out the taxes from’ which the payment of sums ‘to Rulers ` is to be free, it ‘is 
necessary to ascertain the legal character of such payment, and neither the 
Agreement nor’Art. 291 expressly states such legal character.. But it is obvious 
that. TETON payments Eocene) iby Rulers is, their income, and this is, im- 


53 “See [1971] (1) s. c. ©. 140, er Hida atullah €. f, 159 per Shah Ja p.l g 
J; p. 237 per Mitter J. rna 40, pe - P. ss i He ste 

54 Seef. n. 15, 

55 “Dring into relation, establish relation between, have aoe to, stond. ‘in some rela- 
tion to” : Concise Oxford Dictionary. ; OE 38, 

56 [1971] (1) S. C.C. at p. 158. aA P Paes i 8 


v 
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plicit in'Art. 291::(b) ‘which exempts payment, of such. sums from: all taxes. on 
income. However, the only’ taxes from which income can’ be free,.are taxes 
on ‘income,>’ and in :the: context .of !privy purses, payment of sums under the 
agreements '“‘ffee of all taxes” can: only: mean:‘‘free‘of all taxes on income’’ 

and Airt:'291(a) ‘rightly so provides: -Inthe -result.the expressions ‘‘free of 
all taxes’’, ‘‘free of tax’’ and ‘‘free of all taxes on. 1 income: ? mean the same 
thing. 


ite Pers ha a i TEETER 7 i 

116; ie l totatriction we haverput ‘on ashe 991 PTA Art 363 (second 
part) produces no conflict with any- other. Articlé.of the Constitution; on the 
contrary such construction. is-consistent with,.the' first part of. Art. 363.. For 
just as the first:part of. Art. 363 ‘makes’ a claim to privy purses under Agree- 
ments non-justiciable; ‘so ‘also the: second partvof Art..363, read with Art. “2911, 
makes what.we have shownlare the. same: privy purses non-justiciable. On the 
other -hand'a:constriction which excludes Art. 291 from: the second part of 
Art. ‘363 ‘leads: to the: absurd result ‘thatthe framers deliberately made a claim 
by Rulers to privy purses under the Agreement non-justiciable, and then- pro- 
ceeded to make the claim to the same privy purses justiciable by using lan- 
guage in the''second part which exeludéd Art 29t.. Whether the construction 
we. have ‘put on ‘Arts. 291 and”363 ' (second! part) ‘produces injustice which the 
framers’ ‘did ‘not. intend, ‘so'as to'' justify; the leading majority judgment and 
Hidiyatullah’ C.J ‘in altering the plain meaning of the ordinary English words 
“relating to’? ‘to mean “having” a’ dominant and immediate connection with?’ 
—a meaning not found’ in Standard ‘English dictionaries—will be considered ‘in 
paras. 20 ‘and’ ‘21 below. te on. a ; 


aa i 


T Ji 

ai. The. intention, of the: framers: in, enacting Art, 368 read with Arts. 362 
and ,291.:must now be“ determined.,,, Tlie , intention. behind the first part of 
Art. 368, is:clear: .No matter how solemn, the, obligations entered into by Go- 
vernment under the Agreements, any. çlaim based on, a breach of those obliga- 
tions was; to'be non-justicjable and the- Ruler; was;to have no legal remedy. 
The intention, of the framers in. enacting -the second , part of Art. 363 is also 
clear. : Im; so, far.. as Art; 362; is. included. in, the, second :part, the intention’ of 
the; framers- was ithat the personal: rights, privileges, and dignities mentioned 
in :the Agreement and provided, for, in Art. 362 were also to be non-justiciable 
and the Ruler was to have no legal remedy if those rights, privileges, and digni- 
ties were set. at nought., The intention of the framers in enacting Art. 291 
read. with’ the second: part, of. Art. 363. is equally. clear, namely that the pro- 
vision for privy purses made in Art. 291 was also to be non-justiciable, and 
failure to pay the privy purses under Art. 291 left the Rulers with no legal 
relief. Where rights and obligations. are created, whether. by contract or ‘by 
law;-but their enforcement in courts is barred: by statute or by the Constitu- 
tion, ‘such rights and obligations are called “‘imperfect rights and obligations’’. 
They are said to -be an exception to the maxim ubi jus ubi remedium (where 
there is‘a right there is a remedy)” .because the law has severed the normal 
connection between right and remedy. „An imperfect :right remains a right, 
for though thei corresponding. obligation’ cannot .be. enforced through courts 
the party: who owes: the corresponding : obligation'.may voluntarily discharge 
it, as ‘when: a ‘debtor. pays’a time-barred debt, because he considers it dishonour- 
able or immoral not ‘to pay it. In making disputes arising from Agreements 
non-justiciable’: ‘the framers of. the first part of. Art. 363 did’ not intend that 
the’ pe lear under the Agreements: should be: disregarded; but the framers 


Yupo gees Seay es US eae 

BY List. A ey: 82, Sch. VIK “Taxes on income other, ‘than agricultural income,” As 
the payment ‘guaranteed under’ the . Agreements and provided for in Art, 291 is of money no 
question of ‘agricultural income arises. Again the residuary ' Article 248 (2) does not apply, 
since taxes on income are provided for in entry 82, List I._ 

58 [1971] (1) S. C. C. at pp. 189-40; 160-61. Hog EE ot ' 

59 Salmond, Ju risprudence, 12th ed. "pp. 288-4. - t! AE 

60 . See per Ray J. in [1971] (1) S. C. C: ‘at pp. 248- where he makes this’ point after quoting 
Salmond, supra. 
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did intend that if those obligations were -disregarded, the. Rulers ‘should have 
no legal remedy. . The result therefore is that a claim to privy purses and/or 
to the personal rights, privileges and dignities, whether made under the. Agree- 
ment, or under Arts. 362 and 291, are bar red: as regards Agr eements, by the 
first part of Art. 363, and as regards. a claim under Art. a or 362, by ae 
second part of Art. 863. Ane 


18. It is submitted that once the -intention of the Fomin of Art. 363 i in 
enacting that Article read with Art. 291 -and Art. 362 is unmistakably clear, 
there is no scope for referriúg'tó extrinsic aids. to construction such as the 
history, of the Articles, or the speeches and 'assurances of leading statesmen. 
Such speeches and assurances can be brought to the attention of the legisla- 
tures and the executive, and they' could legitimately , be called upon to honour 
the solemn: obligations, the performance of which. was the theme of those 
speeches and’ assurances. But they cannot control the plain language of the 
Articles and the intention of the: framers: early disclosed in _ enacting me two 
parts of ‘Art. 3863. ° >; Ki Gea ESA ee 


19. In his concurring judgment, Hegde J. has. stated that he. repeatedly 
asked why Art. 291 was enacted if the obligations mentioned in them were non- 
justiciable, and -that he obtained no satisfactory reply.6! The above discussion 
furnishes a clear reply based on, the language of the Articles. To confer 
imperfect rights and: to create imperfect, obligations is not ,‘‘futile’’; for im- 

perfect rights can: be of great. value, as is clear from the: following facts: privy 
purses were in fact paid to Rulers free of tax for years; and though the Agree- 
ments did not expressly exempt the Rulers from any other tax, since freedom 
from other taxes, was included. in' ‘the: privilege of Rulers not to pay taxes im- 
posed in their States,-in part implementation’ of’ this pr ivilege and acting under 
Art. 362, Parliament granted exemption to Rulers in respect of Wealth Tax 
under 8. 5(1) (iii) and (xiv) of the Wealth’Tax Act, 1957, from Gift Tax under 
s. 5(1) (wiv) of the Gift Tax Act, 1958 and exemption "from liability to: pay 
duty under the Sea Customs Act, 187 8. These exemptions were of great mone- 
tary value to the Rulers, and Parliament granted: them, thóugh not legally 
obliged to do so. On the other ‘hand, in. Sudhansusekhar’ ’s Case@ the Orissa 
legislature imposed an agricultural income-tax on'a’ Ruler in spite of Art. 362 
and as'we have seen, the: Supreme Court held that ‘though ‘the privileges of the 
Ruler mentiéned in Art. 362 may have covered exemption “from such tax, the 
Ruler could not-challenge the’ tax’ imposed by the Orissa legislature because of 
Art. 363. a 


20. The sonstenction we a mi on Art. 362 acd 291 podias no in- 
justice not intended by the framers, and therefore the question of resorting to 
extrinsic aids to construction ‘does not arise. Speeches by persons, however 
eminènt, are not Permissible aids to the interpretation of words in the Consti- 
tution and certainly not to contradict the clearly expressed intention of the 
framers. But assuming ‘that contrary to settled principles. the Supreme 
Court was entitled to refer to the history of the relevant Articles, including 
speeches or statements in the’ Constituent Assembly, it is submitted that the 
history must be the whole history. ‘The majority judgments have left out the 
most vital part of the history which was. directly relevant, namely, the speech 
made by -Shri'T. T. Krishnamachari in’ proposing the ‘adoption ‘of Draft 
Art. 302AA (Art. 363) in which he explained the object of enacting Art. 302AA. 
No other speech was made on Art. 302AA by any member of the Constituent 
Assembly; no améndment was ‘moved, and the motion was adopted.*: This 
speech had therefore a direct beating | on Gi piere tation of Art. 302AA 

\ e i 

6l [1971] (1) S. C. C. at p. 187. ` oo po 

62 [1961] A.LR. S.C. 196, 199; see also f., n. 15 above, : N e A 

68 See Gopalan’s Case, [1950] S. C. R. 88, at pp. 111, 158. ar a: ae 

64 Constituent Assembly Debates, Vol. X, pp. 345-7. k 4 


VOL. LXXIV;] Catt. i JOURNAL. ©" | 47 


(Art. 3863) and Mitter J.-has set'it out in full in his dissenting Judgment, 65 
and it need: not: beset out here... In his: speech, ‘Shri Krishnamachari said that 
the first part of Art. 302AA (Art.:363) :was self-explanatory; and when asked 
by a member, as to who was to decide the rights.under the Agreements in case 
of disputes,. hé replied ‘‘The idea. is' that the. Court shall not decide in this 
matter.” «(italics supplied). Referring tothe’ second part:of. Art. 302AA 
(Art..363)}ihe said ‘<The House will also: remember that there are a few articles 
in the Constitution specifically 302A:'(Art.°291): and 267A (Art. 362) where 
there are references to these agreements, covenants, sanads, etc. and even these 
are precluded from adjudication by any Court” (italics supplied). In the re- 
sult, well settled, principles. of construction (which ought to be followed), 
and’ impermissible principles, of construction (which. ought to be rejected), lead 
to the same, conclusion, namely, that Arts. 291 and, 362 are both provisions of 
the’ Constitution’ relating to Agreements, and Art. 363 was intended to make, 
and made, both those Articles non-justiciable. It, is submitted that the ma- 
jority judgments an Arts. 291 ane 363 are clearly wrong. 


21. The İeading majority adni interpreted provisions of this Con- 
stitution relating to treaties ete.” to mean ‘‘provisions of the Constitution 
having a dominant and. ‘immediate connection with’? treaties . ete. This inter- 
pretation appears to be based on ascertaining the intention in enaeting Arts. 
291 and 863 dehors the Articles, from their “history ”?, including speeches of 
leading statesmen, and ‘then putting on the. Articles a construction which 
would’ effectuate the’ supposed’ intention. ‘The’ interpretation put is clearly 
wrong; and the method of interpretation adopted ' is so clearly contrary to 
settled principles of construction accepted by. the; Suprenie. Court, that no fur- 
ther eriticism.'is' “necessary. - However, ‘Hidayatullah C.J. arrived at practically 
the samé interpretation (which; it is stibmitted, is equally erroneous) by a novel 
method: of interpreting words | in a Constittition. ore The ‘Steps involved in this 
method are ‘these : | ‘<n ya oe 

(a) After observing thats “the Att. General practically read -very word 
through some dictionary or other’?, the Chief. Justice proceeded to ignore the 
meaning of “relating to” , given in: dictionaries. 


(b) Without the aid of ETE he asserted that the words ‘‘relating to’’ 
‘‘mean that the. provisions must bear upon treaties as its dominant purpose 
or theme. It is not sufficient: if treaties . ete. are ,mentioned there for some 
purpose, ?’68 > i Aa 


(e) As his assertion about tlie’ meaning of ‘‘relating to’ was unsupported 
by ` any ‘dictionary, ' his ' assertion required proof ‘that’ the meaning he had 
given was correct. ` He appears. to’ have ‘believed ' that’ he found that proof in 
the question ' which he „put to Counsel and the ‘‘obvious”’ answer which Counsel 
gave. aes l Skies te . 

(d) The jion and answer -were: “Do the Srono of Art. 1029 3 re- 
late to membership or to insolvéncy ?’? and -the-‘f obvious’? omer Was said to 
be, : RS ‘relate. to membership*’. Oia, Boge, Ae es 


It, is ‘submitted, that the . above demonstration of the ‘Gorrect meaning of 
“relating to” is, an, example of, the age-old fallacy, of petitio principii “the 
fallacy. of founding a conclusion. on. a, basis that as much needs to be proved as 
the conclusion . ‘itself’”’.®,,,In, ‘the question, Hidayatullah C. J. used the very 
65 [1971] (1) S. C. C. at pp. 212-3. ane 

66° [1971] (1) S. g C. atp: 154. , 

A Ee ‘at pp. 139-40. n Sle ae 

É 1 

80 “Art, 102...provides that a a person is disqualified if he is an undischarged insolvent (from 
being a member of either House of Parliament)”; ibid.’ ' 

70 Fowler, Modern English Usage, 2nd ed. p. 449. 
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words ‘‘relating. to’’, whose meaning was in dispute and which therefore 're- 
quired to be defined; and till he had defined them, no single answer was possi- 
ble. The really obvious answer- was: ‘““If the words ‘relating to’ in your 
Lordship’s question: mean ‘having’ reference to’? as they mean according to 
dictionaries, my answer is: Art..102 relates. both to’ membership and insol- 
vency:. If however the words ‘rélating to’ are used in a different sense, I would 
like to know it before. answering the question. ?? And this makes it necessary 
to-first define correctly the. words “‘relating .to’’, before an unambiguous ques- 
tion can be put. But if SO, question and. answer alike are. superfluous, and 
prove. nothing” new. ; j ; ce 8 


22. The majority judgments accepted Counsél’ S plea that the Constitution 
created the ‘‘institution of .Rulership’’ and the ‘President could not abrogate 
it by an’ executive Order. On this, two observations ‘require to be made. First, 
that Mitter J., in‘ his dissenting judgment, has dealt with this plea with satis- 
PaE finality. He' said that the plea i 7 


. that the act of the President resulted in the destruction, of the laseibition of Rulers 
and as gach was invalid does not bear scrutiny. The orders if valid would operate in the case of 
each Ruler‘and have been challenged by, the Rulers in their individual capacity. No bod ly 
of persons known to law'can be called an institution of Rulers."7! (italies supplied). 


Secondly, ` to deseribe Rulers as a class as an institution would suggest that 
the class of Rulérs had -functions to discharge. But it is clear that Rulers 
as a class. had no functions to ‘discharge after they transferred their sovereign- 
ties and their territories to India. 

23; ` The right to succeed to the Rulers’ gaddis according ‘to law and custom 
was one of the principal ' ‘rights guaranteed ‘under the Agreement. It is sub- 
mitted that Art. '366 (22) is a provision of the Constitution relating to Agree- 
inents, and the only provision which, provides for the right of succession to 
the gaddis of the Rulers: “It is clear that the first part of Art. 363 makes dis- 
putes arising out of Agreements relating to the right to succeed to the gaddis 
non-justiciable. It-is undisputed that the second part of Art. 363 makes a 
claim to. personal rights, privileges and dignities based: on. Art. 362 non-justi- 
ciable. It has been submitted that the second. part of Art. 363 also makes a 
claim to privy purses. under Art. 291 non-justiciable. It is consistent with 
this scheme to say that a claim to be recognized as the’ successor of ‘a Ruler 
under Art. 366(22) -is ‘non-justiciable since ‘a dispute in respect of the same 
right under the Agreements is clearly non-justiciable under the first part of 
Art. 363. It is submitted that the majority judgments have not given due 
attention to the word ‘“‘recognize’’ in Art. 366(22). The word ‘‘recognize’’ 
is not used in the Agreements, but in relation, to Rulers it had a well settled 
meaning during the British Rule’ in India as we have seen in para. 2 above. 
The power of the British’ Crown ‘to recognize’? a Ruler was absolute. Under 
Art. 366(22) the power of the President to recognize a Ruler or his successor 
is also absolute, for no limitations on that power are to be found in the Article. 
The exceptions made and the limitations imposed on that power by the majority 
judgments amount to re-writing Art. 366(22) but that is a legislative and not 
a judicial function. These considerations furthér support the conclusion that 
Art. 366(22) is a provision of the Constitution relating to Agreements, and 
that ‘the right to recognition urider Art. ‘366(22) is‘made “non-justiciable by the 
second part of Art. 363. However, since the ‘principal fight in the Privy Purse 
Case was about privy purses and not as‘to whether the orders of de-recognition 
were valid ‘or invalid”, ‘considerations of space preclude a‘ more detailed dis: 
cussion of Art. 366 (22). 


24. The result of correctly interpreting Aes. 391 and 363 may not be 
morally satisfying. But a court of law has to give effect to o clearly ex- 


71 [1971] (1) S. C. C. supra at pe 298. pe i ; 
72 See para. 7 above. , Ea a 
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pressed i intention: of the framers of -the' Constitution, however repugnant: the 
resulti may. be; to the ‘moral.sense of:the:.court.>:'The judgment of the present 
writer on the moral. issues: raised by-.the Privy Purse, Case is not. relevant to 
the legal issues, discussed in this article, But if his, judgment ‚were wanted. on 


cs 


the moral issues, then, bearing in mind the circumstances under which solemn 
obligations to!Rulers were ‘undertaken, -and fully cohsidering all. that -has- been 
said for and!,against. repudiating those . obligations, --in. ‘his. arene the. re; 
pudiation ‘of obligations to Rulers was morally Ma SUnOT: 


# 
t “+ NNR, 7 t + 
+ 9 t i uf 2 ty `°’? $ 4 ¢ tm t +’ t ka a Eg at i 
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No Se Wine EB i oe ay t Se ce recast ‘ 
E ODE me P: v. ‘KANE: p 


Tar Hiowiig reference was made o on the death of Mahamahopadhaya | P. V. 
Kane in the High. Court on April 20, 1972. 


ben: iG, 
n ‘The Hon’ ble Mr. 8. P. Kotwal, Chief Justicó,, said : 


y Mr.. ' Amin, Mr. Govaanient Pleader, Mr. President of the Western India, 
Advocates’ Association : Sy dice. BERR Oe ee at 


‘ t $ i 


"Tt was’ with’ aai that my brother J udges'änd' I learnt of the passing away 
of Mahamahopadhaya P. V. Kane on!’ Tuesday ‘night. Apart from being an 
eminent lawyer he was intimately known to many of us.’ His son-in-law was 4 
distinguished colleague of ours and; he is remembered with-gratitude and affection 
by his innumerable students and juniors at the Bar to whom, he always extended 

a helping hand whenever his assistance or guidance was asked for. 


$ 


Born in 1880, Mahamahopadhaya belonged to a generation about which many 
of us know very little... It was a generation with solid values, and no one succeeded 
in the learned professions whose erudition was not àt once wide and deep. The 
Mshamshopadhsys Was an outstanding example of his age. , 


Ps ae a A ee eg A ra te DA had Sien a i 
,, He, was throughout | educated i in missionary institutions—the S.P. G. Mission 
High School, the Wilson College, | Bombay, —and , -he :bore the amp of that 
Dharma Shama “Inevitably thereafter he: first ‘ok io cin. He was a 
Professor of Sanskrit-at his own College,—the ,, Wilson College—-and: later on at 
Elphinstone College, Bombay. In.1918 he, became, the Wilson Professor of Phi- 
lology i in the University of | Bombay. and from.1917 to 1923 he was Professor of 
Political Science in the same- University. , His erudition and learning; was so pro- 
found and so greatly appreciated that he, was, appointed the National Research 
Professor of Indology, and. „was given the highest title, of Mahamahopadhaya for 
learning by the. then British oe puis In 1947 he was appointed .Vice-Chan: 
cellor of the. Bombay University, and continued as Vice-Chancellor till 1949. 
In 1968 a grateful University bestowed on him its Honorary LL.D. degree, and 
in the Same year the, Government, of. our country bestowed.on him its highest 
decoration of “Bharat. Ratna”. 


> 1 ; J} q ley 


„Like many ‘other eminent’Indians of his time,’Mahamahopadliaya Kane took 
to law while he was‘teaching‘and earning. ‘He did‘his Li, M. from Bombay Uni- 


~ 
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versity with credit. When he did join the Bar somewhat late in life his early study 
and learning of Sanskrit and the Dharma Shastras helped him a great deal. He 
was known for his deep knowledge of every branch of Hindu Law and his advice 
was souvent in most of important’ cases involving questions of Hindu Law. 


Dr. kim had many sablications to his credit. . His Hoik on “Hindu Caa 
and Modern Law” contains a brilliant exposition of the history and development 
of Hindu Law. His “History of Sanskrit Poetics” is now a standard book pres- 
cribed for higher studies in Sanskrit literature. But his most monumental work 
is the ‘‘History of Dharma-Shastra” in five Volumes. For his 4th Volume he was 
awarded the Sahitya Academy award—a national Award—for the best work in 
Sanskrit literature during, 1953-56. This publication at once made him inter- 
nationally famous as a savant of Sanskrit learning. 


This great scholar, jurist and lawyer has passed away in the fullness of age. Tull 
the very end he lived an extremely simple’ and austere life. He never sought 
fame or fortune but both came to him in'ample méasure. He has passed away 
in the fullness of age and loaded with honours, surrounded by a happy and talented 
family. Only a few days ago one of his grandsons has attained to one of the high- 
est positions in Industry in Bombay and that must have been a matter of great 
satisfaction and happiness to him., 


My brother Judges and I join the Bar in condoling the passing away of Mahama- 
hopadhaya P. V. Kane and réquest that our sense of sorrow ee ponveyed to'the 
members of his family. , 


t at t 


M r. M.P. in: on behalf of the Original Side Bar said: |: By 
My Lord, ` i Ea i H, : , 


On behalf of the Original Side Bar and myself, I associate myself with all that 
Your Lordship has said ‘about late Dr. Kane. Dr. Kane’ was not only an eminent 
lawyer but he was a great scholar. His réputation was not confined to’ the City 
of Bombay or'this State but’he was wéll-kiiown allover the country and even in 
foreign ' countries. ‘He ‘started practice on the Appéllate Side in 1911 and after 
practising for 50 years he tetired. During these fifty’ years he appeared in | 
almost all important ‘cases either for one'side or the other. His advocacy 
was ‘supreme. He'was a well-known and. recognised authority in Sanskrit 
and on -Hindu ‘Law ‘and’’ Sanskrit texts.’ He had really’ mastered the 
subject. He and Mr: Gharpure, another eminent lawyer; were experts in Hindu 
Law and the Sanskrit texts. ` Dr. 'Kane’s’ services were requisitioned by every 
person who was really concerned with matters ‘of Hindu Law and with regard to 
interpretation of ancient texts. ` Many advocates used to consult him on matters 
which required interpretation of Sanskrit texts. ‘Ihad the pleasure and privilege 
of once appearing against him. ‘He'was 9 or 10 years senior tome. But he showed 
the utmost courtesy and respect. I never expected that a man so senior to me 
would really behave in that manner., He was kind and courteous to all. He was 
cheerful and always wore'a smiling face, There.was no worry at all. to be seen in 


VOL. LXXIV.] JOURNAL. dl 


his eyes: He always looked simple and cheerful. Whenever any man, junior or 
senior, met him he received him with courtesy. He had sympathy for all. He 
had love and affection forall. His services in Sanskrit and his Sanskrit literature 
were ‘so well appreciated that he got distinctions from various authorities con- 
cerned in the subject.: He had translated so many texts which were really useful 
to the profession, . 


He was the Vice-President of the Bombay Asiatic Sacer: He was also the 
Vice-Chancellor of the Bombay University for nearly three years, 1947-49. He 
was also nominated as a Member of the Parliament later on, so that his activities 
were not merely confined to law but also’ to social as well as ‘literary fields. He 
was a master of his subject. 


He had led delegations to International Conferences in connection with matters 
of Oriental, Studies and his services were highly appreciated throughout. In- 
spite of his eminence, he was a man of simple habits. -He had no ostentatious 
appearance at all. Inspite of his great eminence, he lived in Angre Wadi, Gir- 
gaum, for so many years, in a flat of two rooms. His example is really to be fol- 
lowed by every person. He was given a Sahitya Academy Honour for his transla- 
tions in Sanskrit. Recently, he was given a merit card, Sanad and a Robe, and 
an annual pension of Rs. 1,500, so that his services were not only appreciated by 
the Bar but also by the whole country. 


May his soul rest in peace! 


Mr. V. H. Gumaste, Government Pleader, said : 
My Lord, 


. We mourn today the death of one of the most eminent men produced by the 
Appellate Side. Looking back over a hundred years I see no-other person coming 
anywhere near the. heights ‘reached by Dr. Kane. : 


i ' 
dy 4 


Late Dr. Kane belonged to a generation which produced many dsdiawted men. 
Throughout his life he was dogged by ill-health, yet he putin an amazing amount 
of work each day. Many of us are unable to appreciate the treasure that he has 
left us but wiser men have proclaimed its immense value. 


Though Dr. Kane reached dizzy heights he had no ladder to climb. He never 
depended on pulls and pushes to go ahead: All his achievements were due to his 
ability to take infinite pains. 


Late Dr. Kane lived a life of extreme simplicity. He loved the lower middle 
class life and stuck to it. He did not pursue material wealth, nor did he care for 
physical comforts. His monumental work has been produced sitting on a hard 
chair with a small table before him. 


His simple nature and kindly soul were left untouched by the great honours 
that were heaped on him in quick succession. He was always content with his 
work. He never sought positions of power and patronage. He was truly a sage. 


” 
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‘I remember the days'when Dr: Kane was-:in-active practice. Ignorant young; 
sters though we ‘were, ‘he took great, delight in spending a few minutes with us.:;, ,.. 


t > a 
t 7 
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Late Dr. Kane has: been very fortunate in his children, and. grandchildren. , Many 


of them have achieved distinction in, different.fields, of. learning.. |. 


ead i i 1 4 


~ 


I join your Lordship in paying our humble tribute to the departed soul. 


Mr. M. V. Paranjpe, President, Western India Advocates’ Association, ‘said’: 


Bharat Ratna Dr. Kane, ‘the gon of Man; isno more with us.- ‘Buat-it will not 
be correct tó say that he has departed from us. He is very much with’-us.''He 
is available and approachable to any ‘of ús, who wants to meét him, through his 


ê 
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-- ‘Dr. Kane was'a profound scholar and an author of numerous books. , To name 
a.few of them, History of Alankar Shastra, annotated edition of Vishwanatha’s 
Sahitya: Dharma, annotated edition of Banbhatta’s Kadambari, Short History 
of Konkan people, Vedic Resources of Hindu Law. Fak a ei nies 


The crowning piece was History of Dharma Shastra in six bulky volunies. ` The 
bibliography of the Dharma Shastra will itself be one volume. This gives some 
idea of the depth of his learning and scholarship.;: ; . er eee? 


“ 


He was a scholar of International repute. Dr. Jolly, a German Scholar) in his 
book-on ‘Law & Customs talks very highly of Dr. Kane: So‘also the French Indo- 
logist' Mr’, Levy; Prof. A. B. Keith and A: W. Thomas have paid him high tributes. 
He was specially invited to Moscow to'meét the’ Soviet Indologists, -1 06 i 

Dr. ‘Kane’ S intélests’ w were varied, ‘tHe’ was the President ‘bf All India ‘History 
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Conference at Vijayawada, k 
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Dr. Kane was a very unassuming man: and 'lived:a very simple life. «© = aa! 
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JOURNAL 


August, 1972. 
THREE RECENT JUDGMENTS OF THE BOMBAY HIGH COURT.* 


A JUDGMENT is respected not only for the correctness of the decision, but 
also for the quality of reasoning on which the decision is based. A good judg- 
ment requires not only that there should have been full atid proper argu- 
ments at the bar, but that the Judge delivering the judgment should have 
considered the correct principles of law and their application and interpreta- 
tion, irrespective of the fact whether full and proper arguments have been ad- 
vanced at the bar or, not. In our system of jurisprudence based on prece- 
dents, a decision of a Judge of a superior Court has far-reaching effect. All 
the inferior Courts are bound by the judgments of the superior “Cour ts, whe- 
ther they are well-considered or ill-considered. Hence great responsibility lies 
on a Judge before giving decision, particularly on a point of law, when it is 
known that whatever he decides and however he decides would be binding 
and followed in decision on similar point in cases tried by inferior Courts 
and Tribunals. A Judge is expected to decide wisely, not in a hurry, and 
after full consideration of all the aspects. It is desirable that a Judge should 
not be in a hurry to have his decision reported, 

In this article, it is intended to consider three recent judgments of the 
Bombay High Court, two of which have been reported, to wit, one of Chief 
Justice’ Kotval (sitting with Mr. Justice Nain); one of Mr. Justice G. N. 
Vaidya (sitting with Mr. Justice: Palekar); and one of Mr. Justice K. K. 
Desai. The purpose of this article is to show that the reasoning in the said 
-judgments is not correct, and is opposed to well-settled principles of law. 


Judgment of Chief Justice Kotval in Trustees, Port of B’bay v. Premier Auto.) 


This case deals with the question of liability and rights of the Trustees of 
the Port of Bombay, under the Bombay Port Trust Act, 1879, in respect of 
damages claimed by an importer. The Premier Automobiles Ltd. (plaintiffs) 
bad ordered from Italy some machinery and spare parts, including one in. 
ternal grinding machine. The goods ordered by the plaintifis were discharged 
from the steamer on February 21, 1960, and were taken in charge by the 
Officers of the Trustees of the Port of Bombay (defendants). The plaintiffs 
filed a. suit against the defendants claiming damages of Rs. 55,000 on the 
ground that the plaintiffs’ grinding machine, while it was being put on the 
trolly for being taken towards the shed in the docks fell down from the 
trolly on account of careless handling by the Trustees of the Port of Bom- 
bay (hereinafter ‘referred to as ‘‘the Board’’), and that the internal grinding 
machine was severely damaged on that account. 

The suit was tried in the first instance on the Original Side of the High 
Court by'Mr. Justice Tarkuhde, who decreed the plaintiffs’ claim. There- 
after, an appeal was preferred to the Division, Bench of the Bombay High 
Court, which was heard by their Lordships, Chief Justice S. P. Kotval and 
J ustice Nain, who confirmed the trial ‘Court’s judgment. The contention of 
the defendants in both the Courts was that, as a result of second para. of 


*By Hemendra K. Shah, M.A., LL.B., 1 (1970) 73 Bom. L.R. 1. 
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s. 87 of the Bombay Port Trust Act, 1879, the defendants were exempted from 
any liability in respect of any damage caused to the imported goods. As 
against that, the plaintiffs had relied on s. 61(B) of the said Act. 

“The relevant sections of the Bombay Port Trust Act, 1879, involved in this 
case are as follows; 


“ELA. (1) The Board shall, immediately upon the landing of any goods, take charge thereof, 
except as may be otherwise provided in the hye-laws, and store such as are liable in their opi- 
nion to suffer from exposure in any shed or warehouse belonging to the Board.” 

“6IB. The responsibility of the Board for the loss, destruction or deterioration of goods 
of which it has taken charge shall, subject to the other provisions of this Act and subject also 
in the case of goods received for carriage by railwaysto the provisions of the Indian Railways 
Act, 1890 be that of a bailee under sections 151, 152 and 161 of the Indian Contract Act, 1872, 
omitting the words ° in the absence of any special contract? in section 152 of the last-mentioned 
Act.” a aa 
gr.. f , t o, 

(para. ‘2) The Board shall not be responsible for any misfeasance, malfeasance or non- 
feasance of any employee appointed under this Act;” a ; 


' The Bombay Port Trust Act was passed in 1879, ana S. ` 61B was added 
therein- by way of amendment for the first time in 1925. > 

* The plaintiffs’ contention was, that as a’ result of s. 61B -of the sdid Act, 
the Board (by which name the Trustees of the Port of Bombay weré describ- 
ed.in the Act) was responsible-as bailee for any damage to the goods of ‘an 
importer taken charge 'of by the- Board. It was the contention of the defen- 
daùts that as a result of s. 87 (para. 2) of the said Act, the Board was ex- 
empted absolutely from any liability in respect of any damage or loss. occur- 
ring to the goods imported and taken charge of by the Board. 

A similar contention had come up before a Division Bench of the Bombay 
High Court in Gulam Hussain v. Trustees, Port of Bombay* where the Division 
Bench consisting of Justice Tarkunde and Justice Chitale, speaking through 
Justice Tarkunde, had held that the responsibility for the loss, destruction or 
deterioration of goods, which had been referred to in s. 61B of the Act, was 
the direct responsibility of the Board itself and ‘not that of any of its em- 
ployees, and that the second para. of s. 87 of the Bombay Port Trust Act, 
did not 'limit the liability of the Board under s. 61B of the said Act. - The 
trial Court—Mr. Justice Tarkunde—naturally followed. the decision of the ~ 
Division Bench reported in Gulam Hussain v. Trustees, Port of Bombay. In 
the said judgment, it was pointed: out that, under s. 61A of the said Act, the 
duty of taking charge of the goods after they were landed was the duty of the 
Board and that, the employees, in so far as they were called upon to discharge 
these.duties-of the Board, must be regarded as agents and not merely servants of 
the Board. It was further stated that, it must follow that if the Board is sued 
for the loss, destruction or deterioration of the goods, the cause of action-is the 
failure of the Board to take the requisite degree of care by itself or through its 
agents, and not merely a tort committed by an employee' for which the Board 
is sought to be held vicariously liable. It is true that the judgment of Justice 
Tarkunde of the trial Court in Trustees, Port of B’bay v. Premier Auto. was up- 
held by the Division Bench, but the reasoning adopted by the Division ,Bench 
does not appear to be correct, and it is ue one which -is sought to. be 
tested in this article. 

The Division Bench -stated ce the course of. its judgment : - a 


“On the correct analysis of the provisions of s. 61B of the said Act, the Board ean be sued 
for damages by the person to whom the goods belonged, but the Board will be liable not as 
bailees or upon a contract’ but because a statutory duty has been imposed upon’ them by s. 
61B of thesaid Act and there had beer a breach of it. Thè claim is thus not based-on any 
provisions of the Contract Act nor is it founded in tort. It is founded upon the breach of a 
statutory duty”. 


2 (1962) 64 Bom. L.R. 670. 
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It is:submitted, with respect; that the reasoning of the Division Bench that 
the liability of ‘the Board is not based on contract or m tort, but is based up- 
on breach of statutory duty is- not correct in law. L 

A breach of statutory duty amounts in law to liability i in tort.. Winfield 
on Tort (8th edn., 1967) at p. 2 defines tortious liability as one arising 
from. the breach of a duty primarily fixed by the law; this duty.is towards 
persons generally and its breach is-redressible by an action: for unliquidated 
damages: The duty, as understood in jurisprudence, is co-related to legal 
right vested in somebody else. Legal right pre-supposes that such right is 
recognised by law either by custom or by common law or by statute. Hence, 
if the statute confers a right, such right would involve a co-relative duty, 
and a breach of co-relative duty would give rise to tortious liability. Thus, 
as pointed out: by-Ratanlal on Torts in 1965 (19th edn.): <A tort is a wrong 
independent of. contract, giving rise to a civil remedy, for which compensa- 
tion is recoverable. It is not understood why a breach of duty imposed by 
s. 61B of the said Act, is not a liability arising in tort. It ‘may be, that 
negligence and” breach of statutory duty may provide separate causes of 
actions, but none-the-less, both the causes of actions arise in tort. Winfield 
on Tort, 1967 (8th.edn.) at p. 142. points out that a claim for damages for 
breach of a statutory duty intended to protect a person in the position 
of the particular: plaintiff is_4 specific common-law right. The Divi- 
sion Bench states that, so far as s. 61B is concerned, it does not ‘speak of 
hhability’ for a contract or a tort, much less for a erime. It only speaks of 
statutory obligation which it prescribes and for which a suit may lie for 
damages and that itis essential that this distinction must be clearly under- 
stood: Now, as regards the liability under contract, even in the ordinary 
ease of a bailor and a bailee, the liability arising in tort is not a liability 
under a contract and there-is no question of any contractual liability unless 
there is a term embodied in it. Section 151 of the. Contract Act lays, down 
that.in all cases of bailment, the bailee is bound to take as much care of the 
goods bailed to him as a man of ordinary prudence would, under similar cir- 
cumstances, take of his own goods of the same bulk, quality and value as 
the goods bailed. Section 152 of the Contract Act provides that, in the 
absence of any special contract, the bailee is not responsible for the loss, 
destruction or deterioration of the thing bailed, if he has taken the amount 
of care of it as is described in s. 151. It should be noted that the liability 
created by ss. 151 and 152-on a bailee is not a new liability; it is merely 
statutory enactment of the already existing common law liability of a. bailee 
(with the exception of carrier and in-keeper) in tort, to exercise reasonable 
care in respect of the things bailed. Sections 151 and 152 do not add to 
the common law liability of the bailee. If s. 61B of the Bombay Port Trust 
Act, 1879,- can be construed as creating statutory liability, then s. 151 also 
can be construed as creating statutory liability. It is submitted that the 
liability arising out of the provisions of ss. 151 and 152 of the Contract Act 
and s. 61B of the Bombay Port Trust Act, 1879, are the same liabilities as 
common law liabilities arising in tort. 

The Division Bench, however, emphasises the fact. that. the liability of the 
Board is not that of a bailee based upon contract. According to the Division 
Bench, the Board is not a bailee, though it is fastened with the responsibility 
of a bailee. It is again not possible to undérstand why the Board’ cannot be 
and isnot a bailee. It is true that s. 148 of the Contract Act defines ‘bail- 
ment’ as the delivery of goods by one person to another for some purpose, 
upon a eontract that they shall, when the purpose is accomplished, be returned 
or otherwise . disposed of according to the directions of the person. delivering 
them, and that the person delivering the goods is called ‘‘bailee’’. It is true 
that.in respect of taking charge of goods of the importer the Board is acting 
under a statutory obligation and there is no express contract between the im- 
porter and the Board as regards the eustody of the goods. But a bailment 
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may be the result of express or implied contract. In certain cases, law will 
imply a contract, even though there be no contract in fact. As Paton in his 
treatise on ‘‘Bailment in the Common Law’’ points out, bailment is treated partly 
in the law of property, partly in contract and partly in tort. There -can be 
involuntary or gratuitous bailment in certain circumstances even in the absence 
of contract. See in this connection Chapter 5 on Involuntary Bailees in Paton 
referred to earlier and Halsbury (8rd edn.) Vol. 2 on Bailment, Articles 194, 195, 
196 and 197 dealing with Necessary Deposit, Deposit under mistake, Accidental 
Deposit and Involuntary Deposit. Thus, a finder of goods is an involuntary 
bailee and as such bailee is liable for gross negligence or conversion. Similarly, 
even a statutory bailee like the Board, even in the absence of s. 61B of the 
Bombay Port Trust Act, would be liable in law for any damage or conversion or 
loss of things detained by them even under the authority of law, much more so if 
the purpose for which they were detained was over or if they acted with 
negligence or were guilty of conversion. It cannot be suggested that, even in 
the absence of s. 61B, the Board as statutory bailee of the goods in its custody 
can convert them and use them with impunity without being liable to the im- 
porter and the true owner. In fact, once the goods of the importer or ex- 
porter are cleared and there is no illegality in the import or export of the 
eoods in the custody of the Board, the Board is bound to deal with the goods 
in its custody in accordance with the rights and instructions of the im- 
porter or exporter. 

The Division Bench further considers the argument that the plaintiffs’ 
claim could be based on misfeasance, malfeasance or non-feasance or a breach 
of statutory duty. It is difficult to understand the distinction. As Ratanlal 
in his Law of Torts (1965, 19th edn.) at p. 17 points out, the term ‘‘mal- 
feasance’’ applies to the commission of an unlawful act. It is generally app- 
heable to those unlawful acts, such as trespass, which are actionable per se 
and do not require proof of negligence or malice. The term ‘‘misfeasance’’ 
is applicable to improper performance of some lawful act. The term ‘‘non- 
feasance’’ applies to the failure or omission to perform some act which there 
is an obligation to perform. Non-feasance of gratuitous undertaking does not 
` impose liability; but misfeasance does. Where there is a duty towards the 
individual injured, to do the act by the omission whereof the injury is caused, 
the non-feasance of such an act gives rise to a cause of action to the same 
extent as a misfeasance of some act which there is a duty to perform in a 
particular manner. Thus, a breach of statutory duty may amount to mis- 
feasance, malfeasance or non-feasance. Misfeasanece, malfeasance or non- 
feasance pre-supposes duty towards injured party arising either out of com- 
mon law or custom or statute. Once, there is an obligation on the Board to 
take care of the goods in their custody, either by common law, or under a 
statute, the neglect of their duty would result in the right of injured person 
to claim damages from them in tort, and under whatever head such damages 
may be placed, either on account of negligence or breach of statutory duty or 
misfeasance or malfeasance or non-feasance. 

The Division Bench has put.a curious interpretation on para. 2 of s. 87. 
According to them, a fair construction of para. 2 of s. 87 would be that, when 
it says that the Board shall not be responsible for any misfeasance, mal- 
feasance, or mnon-feasance of its employees ete, it only means that 
the Board shall not be responsible for any -misfeasance, malfeasance or 
non-feasance of its employees ete. to the same extent that the common law 
prescribes. The Division Bench further states that, para. 2 of s. 87 only says 
that it was intended to state that the existing law relating to tort would 
govern the statutory corporation although it is constituted under special Act, 
like the Bombay Port Trust Act, and although it happens to be of the nature of 
a Trust and that would, according to them, be an alternative reason why the 
Board escaped the liability under s. 87, para. 2. This interpretation by the 
Division Bench is difficult to understand. The liability of a person in tort 
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is independent of the fact whether the person responsible for the liability is 
a trustee or not and therefore, the fact that the Board may happen to be a 
so called trustee makes no difference as to its Hability as a trustee. The 
trustee like any other person would be responsible in law for damages in 
tort. Secondly,.the assumption of-the Division Bench that para. 2 of s. 87 
was intended to clarify that, even statutory corporation like the Board would 
be subject to law relating to tort, is not tenable in law. Even in the absence 
of any such section, any person would be liable in law of tort, whether it is 
a living person or an artifical body like’ the corporation. Salmond on Juris- 
prudence (12th edn. 1966) at p. 69 states that it 1s well settled in the law 
of England that a corporation can be held liable for wrongful acts and that 
this liability extends even to those cases in which malice, fraud, or other 
wrongful act is a necessary element. He further states that, this responsi- 
bility is not civil only and that the corporation no less than men are within 
reach of the arms of the criminal law. There are corporations sole, there are 
corporations aggregate, there are corporations under special enactments and 
there are corporations incorporated under general law like the Company Law. 
It is not law that a corporate body can escape civil liability unless a speci- 
fice provision is enacted for that purpose. The Division Bench erred in 
stating that, it is necessary to provide statutorily whether the corporate body 
like the Board would be or would not be liable for the acts committed by its 
employees in the same manner in which an ordinary person would be liable. 
The Division Bench has cited no authority for such proposition. As stated 
earlier, in the absence of any exemption provision, law of torts would apply 
equally to all persons whether living or artificial. 


The Division Bench argues that, if the construction is given to para. 2 of s. 87 
in the said Act whereby for any and every misfeasance, malfeasance or non- 
feasance of its employees, the Board is given complete immunity, then there 
was no sense of prescribing in s. 61B any duties at all much less the duties of 
a' bailee, namely to take care of the goods as a man of ordinary prudence 
would, because even though the employee may throw all prudence to the winds 
and act with utter negligence, the Board is protected under s. 87(2). The 
answer to the doubt of the Division Bench is very simple. A corporate body 
can own property, enter into contracts, perform.-numerous functions as 
may be authorised. The right to property and contract always carry cor- 
responding obligations. A corporate body need not always act through the 
employees only. It:may act through its share-holders, directors, trustees, 
officers or agents. Under such circumstances, since the corporate body is 
bound to act through living persons, who are not always its employees, the 
corporate body acting through its agents and representatives and directors 
and trustees would always be liable for consequences arising out of owner- 
ship of property, performance of contracts and carrying out its statutory 
obligations or enforcing its statutory rights. , Hence s. 61B is a perfectly under- 
standable section, which lays down that the Board is always responsible as a 
bailee in respect of goods taken charge of by the bailee. When the Board takes 
custody of the imported goods and levies rates thereon, the custody is not of 
the employees of the Board or. even of its agents and the collection of rates 
is not for the benefit of its employees or agents. The custody and the rates 
are of the Board and the responsibility in law for all consequences follow- 
ing during the custody of the Board of the imported goods is that of the 
Board as a result- of collection of the rates by the Board. Coming to para. 2 
of s. 87, it does not deal with the Board or its agents, representatives, direc- 
tors or trustees. It deals with consequences arising where an employee of 
the Board might do something in the course of his employment. This would 
pass on the Board a vicarious liability in the law of tort whereby the master 
is liable for the actions of his employee acting during the course of his duty. 
There are many cases in tort where the owner of a property would be liable 
irrespective of the fact-as to’whether he has got any employees or not. For 
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example a shed constructed by the port trust through independent contractor 
collapses and a person is injured. Similarly machinery purehased by the 
port trust and kept in the dock bursts and injures somebody in the docks. 
In such cases, the Board would be liable on its own, irrespective of the fact 
as to whether an employee is concerned or not for such acts.. The category 
and the extent of liability in tort is not confined only to malfeasance,’ mis- 
feasanee and non-feasance. In fact, the Bombay Port Trust Act, 1879, im- 
poses ‘no duties on the employees of the Board as such. But the duties are 
imposed on the Board, and inspite of s. 87(2), in many cases, the Board 
‘would continue to be liable. Section 87, para. 2 protects only those cases 
where the master, without any fault of his own, would become liable in law 
for misfeasance, malfeasance and non-feasanece of his employees. The Divi- 
sion Bench should have appreciated that the scope of s. 61B and s. 87 para. 
2.‘are quite different. Assuming without admitting that they are overlap- 
ping, even so, the principle of interpretation of statutes requires that s. 61B 
can be treated as exception to para. 2 of s. 87. The reasoning adopted in 
Gulam Hussain v. Trustees, Port of Bombay is sound and better than that 
stated by the Division Bench in Trustees, Port of B’bay v. Premier Auto. 
To sum up, the scope of s. 61B and para. 2 of's. 87 are different. Section 
SIB repeats the common law liability of a bailee. The liability. of the Board 
is that of a bailee, even in the absence of s. 61B. It may be that, the Board 
has a right to retain the goods importéd or to be exported for particular 
‘purpose, but the Board is not. the owner of the goods and it has no’ right to 
detain the goods after requirement of payment of: duty is complied. with. 
Section 61B deals with the lability of the Board. This liability cannot be 
avoided by reason of para. 2 of s. 87. It is not true that a corporate body 
can’ always escape its liability in tort by passing on its liability to any of its 
agents, servants, or directors or trustees or share-holders and by taking a 
defence that their action is not .the action of the. board but of third parties. 
The liability of an employee or agent is additional liability in law of tort. It 
eannot take away the hability of a corporate body acting as owner or master 
irrespective of its duties in law. Paragraph.2 of s. 87 protects the liability 
of the: Board, not as such, but only to the extent and in its. capacity as a 
master to be held liable vicariously for such actions of its employees within 
the course Of their employment as have been laid. down in law. But in any 
event.s. 61B has got to be treated as exception to para. 2 of s. 87. . 


Judgment of Mr. Justice G. N. Vaidya in Murarilal v. B. R. Vad. | 


“This is a’ case relating to the interpretation of art. 133 of the Constitution 
of India whereunder leave was sought to be obtained from the High Court 
at-Bombay ‘for appeal to the Supreme Court against the origiial’ judgment 
of the Division Bench reported in Roopchad v. Asstt. Commi., 8. 74 The ` Te- 
levant facts im’ the latter case were as follows: 

M/s. Murarilal Mahabirprasad, a dissolved firm, filed a Writ Petition, þe- 
‘jing Miscellaneous Application No. 564 of 1965, on the Original Side of the 
High Court at Bombay against the State of Maliarashtra ‘and the Commis- 
sioner of Sales Tax. By the said petition, the petitioner sought to quash 
five ‘assessment orders of Sales Tax Authorities: demanding an aggregate sum. 
of ‘Rs. 6,70,659.96 from the petitioner. ‘The questions involved in the’ ‘petition 
were: 
> Wd whether. the impugned assessment orders and demand-notices were authorised, under 
the Sales Tax Act, 1953 and the Bombay Sales Tax Act; 1959, after the dissolution of the 
petitioner firm; ` 

_ Gi whether the Sales Tax Authorities followed the procedure laid down by law in pass- 
ing the said orders and issuing the said demand-notices; and > 

(iii) whether the assessment, and re-assessment made against the petitioner firm was pro- 
per and based on the turnovers of the petitioner firm as stated in the said orders. 


. 8 (1970) 78 Bom. L:R. 249. 4, [1970] A.LR. Bom. 351. 


` 
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Regarding the grounds raised in the petition, the Division Benèh stated in its 
judgment as follows (pp. 355-356) : 


“.,.The only question, therefore, which survives is with regard to the right of the Sales-Tax 
authorities to assess or reassess a dissolved firm in respect of its pre-dissolution turnovers un- 
der the Bombay Sales Tax Act, 1953 and the Bombay Sales Tax Act, 1959.. It is a question 
which goes to the root of the proceedings: against the petitioners under the Said Acts.” `” 

- “The petitioners have moved this Court under Article 226 contending that the assessment- 
orders were passed without jurisdiction by respondent ‘No. 1, inasmuch ‘as, there was no 
specific provision under the Bombay Sales Tax Act, 1953 authorising the Sales Tax authori- 
ties to asséss a partnership firm after its dissolution, and that after the dissolution of the ae 
nership firm, no action whatsoever could be validly’ initiated in the name of the firm,.. 


The Division Bench at the end stated (p. 366): 


“In the result, we hold that the Sales Tax authorities had jurisdiction to proceed against 
the respective firms in the-two cases under the Bombay Sales Tax Act, 1953, as well as under 
the Bombay Sales Tax Act; 1959, notwithstanding their dissolution as if the firms continued. 
to exist for all purposes under-the said Acts. 

As stated above, we cannot deal with the other questions raised by the petitioners. They 
Taise several questions of fact which cannot be gone into, at this stage in any event and ordi- 
` narily in the exercise of the jurisdiction of the Court under Article 226 of the Constitution. 
Even the questions raised with regard to the legality of the procedure followed by the Sales 
Tax authorities can be agitated by the petitioners before the Appellate authorities, and we 
must not be taken to have expressed any opinion on any questions other than the main 
question which we have discussed above. 2 


As this .judgment was ' given. by the Division Bench onnie of their 
Lordships Palekar and Vaidya JJ. speaking, through Mr. Justice Vaidya, a 
petition was filed against the said decision under art. 133 of the Constitution 
of India for leave to appeal to the, Supreme Court. The Division Bench, ir 
its Judgment reported in Murarilal v. B. R.. Vad, stated that. leave under art. 
1383 could be given only ‘in respect of judgment, decree or final order and 
that it could not apply to a judgment recording an interlocutory finding or 
a finding which does not finally dispose of the rights of the parties. 


The Division Bench speaking through Mr. Justice Vaidya referred to several 
judgments wherein it was held that, where a matter was remanded, the 
order was not final. As regards the cases cited at ihe Bar by the counsel 
for the petitioner asking for leave to appeal to the Supreme Court, to wit, 
Ramesh v. Gendalal MotilaP and Bhagwan Singh v. Chief Settlement Commr.,§ 
the Division’ Bench did not try to distinguish the said cases or even to deal 
with the ratio of those cases. It stated that the judgment of the Division 
Bench in’ Roopchand v. Asstt. Commr., S. T. dealt merely with the jurisdic- 
tion of the Sales Tax Authorities and was in subStance an interlocutory judg- 
ment or finding regarding the powers of the said authorities to deal with the 
grievance of the petitioner and the cases cited at the Bar in support of the 
petitioners’ case did not apply. 


It is submitted that the Division Bench has not at all applied its mind to 
the ratio of the eases cited at the Bar as regards the interpretation of the 
meaning of ‘‘final order” in art. 133 of the Constitution. A good judgment 
must not brush aside the cases cited opposite to the view expressed in 
the judgment by merely stating that the judgment cited does not apply to 
the facts of the case. What was principally involved in Murarilal v: B. R. 
Vad with regard to granting of leave to the Supreme Court was the question 
for determining as to what amounted to final order. In the original Writ 
Petition decided by the Division Bench and reported in Roopchand. v. Asstt. 
Commr., S: T. (from which judgment the leave to appeal to the Supreme 
Court petition arose), three main issues were raised as stated earlier, viz. 


5 (1966) 68 Bom. LR. 776, S.C.,-s.c.- 6 [1968]-A.LR. Punj. 63. 
[1966] A.I-R. S.C. 1445. . r 
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(a) that the Sales Tax authorities had no jurisdiction to assess a dissolved 
firm; (b) that the Sales Tax authorities had passed the assessment orders 
contrary to natural justice and (e) that the assessment orders were passed 
without application of mind. The Division Bench in Roopchand v. Asstt. 
Commr., 8. T., after considerable argument and long reasoning, held that the 
Sales Tax Authorities had jurisdiction to assess a dissolved firm and left the 
other two questions regarding natural justice and non-application of mind to 
be decided by the Appellate Sales Tax authorities in the pending appeals of 
the. petitioners. In the pending appeals, the Sales Tax authorities could not 
decide and were not competent to decide the question as- to the legality of 
the -jurisdiction of Sales Tax authorities to assess a dissolved firm. So far 
as this aspect as to the legality: of the Sales Tax authorities to assess a dissolv- 
ed firm was concerned, the High Court’s judgment and order was a final 
order.. That order could not be reopened by the Sales Tax ‘Authorities. If 
the petitioners had succeeded on the point canvassed before the Division Bench, 
that the Sales Tax authorities had no jurisdiction to assess a .dissolved firm, 
‘whole assessment proceedings would have been quashed and they would have 
come to an end, so far as the Sales Tax Department is concerned. So, in 
substance and in short, the question was whether on that aspect of the case ’ 
‘in the writ. petition, the order of the Division Bench upholding the jurisdic- 
tion of the Sales Tax authorities to assess a dissolved firm was a final order 
or not. The cases cited at the Bar were not at all discussed nor was reason- 
ing of the cases cited at the Bar met with by the Division Bench in rejecting 
the same. The law and the arguments cited at the Bar were merely brushed 
aside “and they were not, at all considered by the Division Bench. 


In Ramesh v. Gendalal Motilal,- the Constitution Bench of the Supreme 
Court consisting of five Judges‘considered the question as to the interpretation 
of the word ‘‘final order’’ in art..138 of the Constitution. In -that case, the 
petitioners moved the High Court at Bombay under arts. 226 and 227 of the 
Constitution. _Creditor-appellant Ramesh applied under s. 19(/) of the 
Madhya Pradesh Abolition of Proprietory Rights (Estates, Mahals and Alienat- 
ed Lands) Act, 1950, for determination of his debts which included the de- 
eretal mortgage debt of Rs. 2,16,809 of one mortgagor, respondent Gendalal. 
Gendalal objected to the inclusion of his debt on the ground that after the 
decree was passed, the mortgage debt ceased to be a secured debt. The Claims 
Officer. over-ruled the objection of the mortgagor Gendalal. The Claims Officer 
thereafter called upon the mortgagor to file his statement of claim. Mortgagor 
Gendalal had preferred an appeal before the Board of Revenue. The Board 
of Revenue held that the Claims Officer had no jurisdiction to determine the 
character of the debt of the mortgagor, Gendalal, and that only a civil Court 
can decide the same. Mortgagor Gendalal, therefore, moved the civil Court 
which decided that the decretal debt of the mortgagor was a debt and that 
the Abolition Act applied. Thereupon Gendalal appealed to the High Court, 
and at the same time, without prejudice, filed his statement, of claim before 
the Claims Officer. The Claims Officer-dismissed the claim filed by Gendalal 
on the ground-that it was barred by limitation.’ Gendalal thereupon appealed 
to the Commissioner, Nagpur Division,’ who held ‘that the Claims Officer had 
jurisdiction to decide the character of the debt. ‘Thereupon, the matter. was 
remanded back to the Claims Officer. -It was in these circumstances that the 
ereditor Ramesh filed a writ petition under arts. 226 and 227 of the Constitution 
in the High Court at Bombay on the ground that the Commissioner had no 
jurisdiction to entertain and decide the appeal and that the Claims Officer had 
ordered the continuation of the proceedings and so the order of the Commis- 
sioner was wrong. The High Court summarily dismissed the petition under 
arts. 226 and 227 of the Constitution. The creditor*Ramesh applied for certi- 
ficate for leave to appeal to the Supreme Court and the question was whether 
the order of the High Court was a final order. The Constitution Bench laid 
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down the following principle as regards the final order under art. 133 of the 
ons anoe (p. 780) : 


A petition to the High Court invoking this [writ] jurisdiction is a proceeding quite inde- 
saan of the original controversy. The controversy in the High Court, in proceedings arising 
undef art. 226 ordinarily is whether a decision of or a proceeding before, a Court or tribunal or 
authority, should be allowed to stand or should be quashed, for want of jurisdiction or on ac- 
count of errors of law apparent on the face of the record. A decision in the exercise of this 
jurisdiction, whether interfering with the proceeding impugned or declining to do so, is a final 
decision in so far as the High Court is concerned because it terminates finally the special pro- 
ceeding before it. But it is not to be taken that any order will bea final order. There are 
orders and orders. The question will always arise what has the High Court decided and 
what is the effect of the order. If, for example, the High Court declines to interfere because 
all the remedies open under the law are not exhausted, the order of the High Court 
may not possess that finality which the article contemplates. But the order would be final 
if the jurisdiction of a tribunal is questioned and the High Court either upholds it or does not. 
In either case the controversy in the High Court is finally decided. To judge whether the 
order is final in that sense it is not always necessary to correlate the decision in every case 
with the facts in controversy especially where the question is one of jurisdiction of the Court 
or tribunal, The answer to the question whether the order is final or not will not depend on 
whether the controversy is finally over but whether the controversy raised before the High Court 
is finally over or not. If it is, the order will be appealable provided the other conditions are 
satisfied, otherwise,not. 

In the present case the question raised was whether the Commissioner had jurisdiction 
to set aside the discharge of the debt ordered by the Claims Officer. This jurisdiction was 
challenged by the proceedings under art. 226. The High Court summarily dismissed the 
petition. In other words, it upheld the jurisdiction and in the circumstances it makes no 
difference whether the High Court pronounced a speaking order or not. By its decision the 
High Court has finally decided the question of jurisdiction. It is obvious that if the High 
Court had decided to hold that there was no jurisdiction, the debt would have stood discharged. 
The order once again revived the debt. Now the order of the Commissioner was challenged 
on the ground of jurisdiction in a separate proceeding. The High Court decided to dismiss 
the petition and the order that was passed must be regarded as final for the purpose of appeal 
to this Court. As the other requirements of the article were satisfied the High Court was n 
error in refusing the certificate in this case.” 


This case was a clear authority for the proposition that Writ Petition before 
the High Court is entirely a separate proceeding from the original controversy 
before the Tribunal. Secondly, if the writ petition decides a question finally, 
which cannot be further agitated before either the Tribunal or lower authorities, 
then that decision is a final order. Thirdly, one of the points to be considered 
is, whether.if the decision of the High Court had been in favour of the peti- 
tioner, as regards the jurisdiction, then that would have ended the whole con- 
troversy.{ None of these principles laid down by the Supreme Court have 
been considered by the Division Bench speaking through Justice Vaidya in 
Murarilal.v. B. R. Vad. 

Similarly, in Bhagwan Singh v. Chief Settlement Commr., after review of 
Several judgments and referring to the Supreme Court judgment reported in 
Ramesh v. Gendalal Motilal, it was held that the finality of the order dismis- 
sing a writ petition in limine depended on the question whether the! controversy 
ended before the High Court and not on whether it is finally over between the 
parties. In that case, the writ petition was dismissed in mune on the ground 
other than that there existed other alternative efficacions. remedy. It was 
held that such a decision was a final decision and a final order. . 

In Asbestos Cement v. P. D. Sawarkar,’ the facts were as follows: 

Several demands of the workers against the company were referred under 
s 10A of the Industrial Disputes Act, 1947, to the adjudication of the Board 
of Arbitrators. One of the demands of the workers related to dearness allow- 
ance. The Arbitrators heard this demand of dearness allowance first and 


7 (1970) 78 Bom. L.R. 811, S.C., 3.0. [1971] A.LR. S.C. 100. 
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then dealt with the rest of the disputes relating to other demands. The Arbi- 
trators gave their award on March 27, 1965, called Part I Award regarding 
dearness allowance. As a result of the said dearness allowance being grant- 
ed by the Award a burden of Rs. 40 lakhs by way of arrears was imposed 
on the Company. Agegrieved by the said Award, the Company filed a writ 
petition under art. 226 of the Constitution before ‘the High Court at Bombay. 
The High Court dismissed the said writ petition on merit. Thereupon the 
Company filed a civil application for leave to appeal to-the Supreme Court 
under art, 133 of the Constitution. It was rejected by the Division Bench as 
follows: F 


“No application lies under Article 226 of the Constitution as therè is farther arbitration”. 


What was meant was that as arbitration proceedings were still pending and 
the Board of' Arbitrators had yet to adjudicate on the rest of the reference, 
the disputes between the parties could not be said to’ have been finally disposed 
of and that, therefore, the said Part I award was an. interlocutory order. ` Con- 
sequently, neither that Award nor the order dismissing the writ petition against 
that Award was a final order within the meaning of art. 1383(/). . Against this 
decision of the Bombay High Court, refusing to grant leave under art. 133 
for leave to appeal to Supreme Court, on the ground that it was not a final 
order, the Company filed special leave to appeal under art. 186 of.the Con- 
stitution to the Supreme Court. 

Dealing with the question as -regards ‘final: order’ under art. 183 of the Con- 
prmton “the Supreme Court held (p. 312) :. 


... Therefore, so far as the question of dearness allowance, among ‘thee disputes, was con- 
PET Part I Award became final and binding on the parties and nothing further remained 
to be done or determined in respect of the ‘controversy between the parties on the question of 
dearness allowance. The award, therefore; was not an interlocutory order in the sense of any. 
dispute in respect of its subject-matter remaining to be finally adjudicated by the arbitrators 
or the rights of the parties in relation thereto remaining pending any further determination. 
In this sense there can he no doubt that so far as the dispute as'to dearness allowance was 
concerned, the arbitrators by the said Part I. Award finally adjudicated it and gave their deci- 
sion leaving nothing to be adjudicated or decided upon at any subsequent stage of the arbi- 
tration.. : Va 
It is clear that the effect of the dismissal of the writ ‘petition by the High Court was that 
the said Part I Award, subject to any appeal to this Court, was not liable to be questioned on 
the grounds alleged in that writ petition and the appellant-company would be bound to pay 
to its workmen dearness allowance at the rates provided in that award. The controversy 
between the parties on the questions raised’ in the writ petition was finally determined and 
brought to an end as-a-result of the order of dismissal. -In- view of the- decision in Ramesh v. 


Gendalal Motilal the High Court must be said to be in error “in holding that its order dismis- - 


sing the writ petition was not a final order within the meaning of art. 188 (1) and that no 
„appeal; therefore, lay therefrom to this Court.” . r 


The latest pronouncement. of -the Supreme Court in Ahmedabad M anufactur- 
ing & Calico Ptg. v. Ramtahal® again lays down that. an order under art. 226 
or art. 227 of thè Constitution “is a final order within the meaning of art. 133 
to the extent that the order disposes of some point affecting the rights 3 the : 
parties finally. 

Now, applying the ratio of the above judgments to the facts of the Division 
Bench judgments in Roopchand v. Asstt. Commr., S. T. and Murarilal v. B. Rx 
Vad it is clear that, when the High- Court decided that the Sales Tax authori- 
ties had jurisdiction to assess a dissolved: firm, that was a decision regarding 
jurisdiction, that was a final decision on that point and that in respect of other 
aspects only, the High Court left them to be adjudicated by the Appellate 
Sales Tax authorities. The petitioner was finally bound by decision on: the 
question of jurisdiction as to the liability of the dissolved firm to be assessed. 
The ratio of the Supreme Court decisions is quite clear; yet it is surprising that 
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the principles discussed and laid down by the Supreme Court have not been dis- 
cussed by the Division Bench in Murarilal v. B. R. Vad speaking through 
‘Justice Vaidya. 

In Mohanlal v. State of Gujarat 7 the Constitution Bench of five Judges 
of. the Supreme Court had an occasion to consider the meaning of the word 
“*final order’’, under art. 184 of the Constitution similar to ‘final order’ in 
art. 133 of the Constitution. 

The facts of that case were: After an enquiry under s. 476, Criminal Pro- 
cedure Code, the Magistrate ordered filing of a complaint against the appellant 
in-respect of an offence under ss. 205, 467 and 468 read with s. 114 of the Indian 
Penal Code: In appeal filed by the appellant, the Additional Sessions Judge 
held that the said complaint was justified but only in respect of the offence 
under s. 205 read with s. 114, and in revision before the High Court, the High 
Court dismissed the application saying that the High Court, as a matter of 
law, would never exercise its revision jurisdiction in such cases. The High 
Court gave certificate-under art. 1384(J)(c) of the Constitution. In the 
Supreme Court, a preliminary contention. was raised on behalf of the respon- 
dent that the High Court’s order dismissing the revision was not a final order. 
The Constitution eee of the Supreme Court speaking by majority laid down 
‘as. follows: 


‘The controversy between the parties as to whether the complaint in respect of offences 
under sections 467 and 468 read with section 114, Penal Code, was justified or not was disposed 
of by the order of dismissal and the proceedings regarding that quesiion were finally decided. 
The finality of that order was not be be judged by co-relating that order with the controversy 
in the complaint, viz. whether the appellant had committed the offence charged against him 
therein. The fact that the controversy still remained alive is irrelevant... 

No single general test for finality of a judgment or an order has so far been laid down. 
The reason probably is that, a judgment or order may be final for one purpose and interlocu- 
tory for another or final as to part and interlocutory gs to part. However, generally speaking, 
a judgment or order which determines the principal matter in question is termed final. It 
may be final although it directs enquiries or is made on an interlocutory application or 
reserves liberty to apply.” ' 


Thus it is obvious that the finality of an order depends on the finality of 
the. adjudication before the High Court and it is immaterial, whether on other 
points, the High Court refuses to adjudicate. The principles laid down in all 
these cases were required to be dealt with and worthy of discussion and re- 
ference by Justice Vaidya. Speaking through Justice Vaidya, the Division 
Bench should not have brushed aside those authorities without discussing and 
giving reason why they cannot and should not apply. 


Unreported. judgment of Mr. Justice K. K. Desai dated March 22, 1971, in 
Civil Revision Application No. 678 of 1970: Zippor (India) Private Limited. v. 
Marketing Advertising Associates Private Limited. 

This was a Civil Revision Application from an order passed in a Summary 
Suit, whereby the Bombay City Civil Court granted leave, to the defendant 
to defend the suit on depositing Rs. 10,000 within 12 weeks. Thereupon, the 
defendant filed -the Civil Revision Application against the said order of 
deposit. The defences raised by the defendant in the suit were: (a) that the 
City Civil Court had no jurisdiction to try the suit, (b) that the suit was 
barred by the law of limitation and (e) that. the acknowledgment on which 
reliance was placed on behalf of the plaintiffs was not of any person authorised 
to ‘give acknowledgments on behalf of the defendants. The suit was filed 
on bills dated between June 27, 1966 and September 26, 1966, and the suit 
-was filed on ‘August 9, 1969. It was observed in ‘the judgment, by Justice 
K. K. Desai that, as regards the bills which became due prior to August 9, 
1966, the question of limitation could be substantially raised on behalf of the 
defendants, ‘and therefore, the question could not be said to have been raised 
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frivolously. Nobody can dispute with the learned Judge so far as that part of 
the judgment is concerned, hut Justice K. K. Desai went on further to state 
that the trial Court should also have noticed that when a summary ‘suit is filed 
almost three years after the claim in suit becomes due, the defendants should 
be entitled to unconditional Jeave to defend, ‘and that was so because the ex- 
pedition that becomes a vigilant claimant under O. -XXXVIT could not be 
claimed by a plaintiff who filed his suit as belated as above. - 


Justice K. K. Desai also considered the question about acktiowledgment affect- 
ing the: question of limitation and held that that was ‘a’ triable issue. Justice 
K. K. Desai set aside at the end of his judgment the order.of the City Civil 
Court, Bombay, granting leave to defend conditional on the defendant deposit- 
ing Rs. 10,000 and permitted the defendant: unconditional. leave to. defend. 


On facts of the case, there is no ‘doubt that Justice K. K. Desai was right 
in setting aside the order of the trial Court. There were two-serious. triable 
issues about limitation. But what can be’ criticised in the judgment of ‘Justice 
K. K. Desai are his. observations ‘that unconditional’ leave should be granted 
when the plaintiff approaches Court almost at the end of the period of limita- 
tion’ for filing a suit. This. is where, it’ is respectfully: submitted, the learned 
Judge has gone wrong. The learned J udge has given no reasons: nor cited any 
authority in support of his observations that in'a summary suit delay: in filing 
a suit almost at the end of the-period of limitation should be 'a ground ‘for giving 
unconditional leave. Unfortunate result of his judgment has’ been that, obser- 
vation of his Lordship is now ‘being cited as an authority in numerous suits in 
the Bombay City Civil Court by advocates for the defendants for granting 
unconditional leave when the plaintiff approaches the Court towards the end of 
the period of limitation.’ Under the Old' Indian Limitation Act, 1908, there was 
art. 5 in Schedule I, which prescribed the period of one year in respect of ‘suits 
filed under Summary Procedure referred to in 8. 128(2)(f) of the Code of 


' Civil Procedure and. 0. XXXVIT of the Code’ 6f.Civil Procedure. The’starting 


point of limitation was one year from, the time when liquidated amount became | 
payable or when property became recoverable. Then art. 5 was repealed in the 
. State of Bombay and in its place art. 64A was inserted, which provided. the period 
of three years in the State of Bombay, as against the period of onë year provided 
‘by the Limitation Act, 1908, in the rest of India. Now, in the new Limitation 
Act of 1963, there is no Artiéle corresponding to art. 5 or-art. 64A of the old 
Limitation Act; Therefore, ‘there is no, separate’ period of limitation now. for, 
filing of a summary; suit under O. XXXVII of the Code ‘of. Civil Procedure, 
and the period of limitation is the same as in the casé of ordinary suit. |In 
these circumstances, it is difficult to understand, from ‘where the. learned Judge 
got the idea about laying down ‘the principle, that, in a summary suit, though 
-not barred by limitation, the deféhdant will be ‘granted “unconditional leave 
in such cases merely, on the ground: that the summary suit is- being filed almost 
at the end of the period of, limitation. Summary suits are provided by 
O.XXXVII of the Code of Civil Procedure. Its scope is confinéd not merely 
to negotiable instruments, but it has been also extended in Bombay. to all 
suits in which the plaintiff seeks only to recover. a debt or liquidated demand 
in money payable by the defendant with or, without interest arising on con- 
tract, express or implied or on an enactment. where- the sum sought to be re- 
covered is a fixed sum of money or in the naturë of a debt other. than a penalty, 
or on a guarantee where the claim against the principal is in respect of a debt 
or liquidated demand only, or in suits in which the landlord -seeks to recover 
possession of immovable property with or without a‘claim for the rent or 
mesne profits against a tenant whose term has expired or has been duly de- 
termined by a notice to quit or. has become liable to forfeiture ete. The prin- 
ciple on which leave to defend is granted in a summary suit is laid down by 
r..3 of O. XXXVII of the Code of Civil Procedure, which lays- down that 
the Court shall give leave to. appear and to defend "the suit, upon affidavits 
by the defendant which disclose such facts as would make it incumbent on the 
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holder to prove consideration, or such ‘other facts as the Court may deem 
sufficient to support.-theé application. In short, there should be a bona fide 
defence or a triable issue. Even if there is a technical defence like limitation 
or want of jurisdiction, the defendant is entitled to unconditional leave even 
without filing any affidavit in reply, but there has been no case wherein un- 
_conditional leave has been granted merely on the ground that the plaintiff has 
come to Court of’ law at a belated stage at the end of the period of limitation. 
One does not know where to draw a line after ‘a period of two years for 
filing a suit’ which will-not be a belated stage; whether at'the end of two years 
or two years and threé months: òr two years and 'six months or two years and 
nine months or two years and 363 days? Itis true that in a suit for specific 
performance, the Court has discretion to. deny specifie performanee even within 
the period of limitation, but that is a statutory discretion. Section 20 of the 
Specific Relief Act, "provides that: the Court may have discretion in refusing 
the specific performance. ‘There is no such provision in O. XXXVIT of the 
Code of Civil, Procedure. - Order XX XVII, Civil Procedure Code is not based 
on the principle of non-vigilance or indolence in bringing a suit. The order 
is to be construed: où its own terms and language; it lays down certain cate- 
-gories ‘of suits which ean be filed ‘as summary suits.. It further lays down in 
r. 8, in-what éases ‘Courts.should grant leave to: defend the suit to the defendant. 


In M ackey Brothers v. Jethanand J essiemal,® the Division Bench of this Court 
speaking through Bavdekar J. rightly pointed out- that, whether a suit is barred 
by limitation ‘has got to. be considered bythe Court itself, whether it is filed 
for trial under the summary ‘procedure or the ordinary procedure. In other 
words, the principles which .are .operative in the case of summary suit for 
granting leave to the defendant or, refusing leave to him are in no way con- 
nected with: the question whether the suit has been filed immediately or dili- 
gently or at the end of the period of ‘limitation. On merits the judgment of 
his Lordship Mr. Justice K. K.. Desai ‘is quite correct, ‘but stray observation 
` therein that unconditional leave should be granted to the ‘defendant in a sum- 
mary suit when the suit is filed at a belated stage almost at the end of the period 
of limitation has been taken advantage of by the Judges in Bombay City Civil 
Court to get quicker disposal in summons for judgment in summary suits 
and by advocates for the defendants to make the defendants happy. by avoid- 
ing any condition" that may be imposed for Emenee of or towards the suit 
amount, 
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-GLEANINGS. 


A.. `P. Herserr 


Ir i is “oda that Sir ‘Aiea. Herbert, the non-practising barrister of 1919, should 
~ in his last’ ‘years. in ‘the nineteen-seventies, have become, -through his “Mislead- 
ing Cases” a household name tamiliar to a heterogenous mass of people who 
knew absolutely nothing else about his colourful and variedlife and his versatile 
personality. Such is the lopsidedness of“ televisicn culture. 


It is quite true that. the ‘Misleading Cases” when they first began to appear 
‘between the wars were as much a new literary form as O’s “Forensic Fables”. 
' Legal wits’ had ‘occasionally produced parody judgments before but those of 
A.P.H. had. a new direction. With a fertility of invention and a good knowledge 
of the law’. (he. had taken a First in Jurisprudence at Oxford) he adapted the 
idea, not just to poking fun at the characteristié occupational idiosyncracies 
-of judges and barristers but to a-laughing commentary on ‘the whole social scene 
and a satirical exposure of the absurdities of intrusive legislation hindering legiti- 
mate personal freedom. All this in the best: of high spirits and without either 
bile or malice; Lord Atkin, Lord Hewart and Lord Buckmaster all wrote in- 


10 (1958) 58 Bom. L.R. 1050. 
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-, seen to be done” —N. L.J. (Hond.). 
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.troductions to various editions. Lord Hewarf, speculating why this “bold and 


brilliant writer” had invited him to contribute one, supposed that “Mr. Herbert 


may have decided that it is more agreeable to suffer an introdiction than to be | 


committed for contempt of court”. He went so far as to predict that “these 
Misleading Cases will be read and quoted when Búllen and Leake and the Law 


Reports are obsolete.” The immortal quality, that these parodies have cisplaysd, 


has already carried’ the prophecy some; way tow ards fulfilment. 


Only last August A.P.H. had the exhilaration of living one of his own fantasies. 
Perhaps:the 'most famous of- the “Misleading Cases” is Board. of Inland Revenue 
v. Haddock, the case of the- “negotiable: ‘cow. To mark A,P. H.’s sixty years of 
contributions to “Punch” he’ was given a cheque for £5 written on a golden 
Guernsey cow: called Elba ard signed. ‘by the editor and the chairmian on the lower , 


left haunch.’ Elba, ceremonially ` led. into, a bank near. St. Paul’s- ‘Cathedral, : 


was duly’ cashed. “Her bank manners, ‘said A.P H., were irreproachable. His 
own bank, Coutts, had- declined to. co-operate in ‘this innovation into’ banking 
practice in case it gave offence, ‘to the Indian customers and, precipitated (who 
knows ?) an economic Indian mutiny. cera less sensitive: to ‘sacred, COWS, 
consented. i ' Paes 


This last experiment máy he iaid ün a. en which A. P H., has. vigérously 
criticised) to, have escalated since éarlier, gestures cf unorthodoxy. : He has 
im-his time written cheques on a brandy -bottle, a table napkin and an egg. In 
‘those, days it was obligatory to send cheqites. through a central clearing house 
and-for that purpose the bank; had to boil the egg. ie 

er — PATRICK Purrorg i in, Tee New Law Journal (London): 
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Wien’ Mr. John „Clerk ` (afterwards Lord Eldin) was at, thë. bar ie was 


remarkable for the sang-froid with which he treated the judges.’ ‘On one oc- a 


casion, à' junior counsel, ‘on. hearing their-lordships give judgment against , his 
client, exclaimed that he was ‘‘surprised at such a decision.” This was con- 
strued into a contempt of court, and he was’ ordered to attend at the bar next 
morning. Fearful of the consequences, he consulted ‘his: friend, John: Clerk, 
who told him to be perfectly at ease, for he would apologise: ‘for him, in a way 


| that would avert any unpleasant result, Accordingly; when - the name of the 


delinquent was called, ‘John’ Clerk rose, and coolly, addressed the assembled 


tribunal: ‘‘I am very sorry, my lords; ‘that my young: friend has so far for- 


gotten himself as to. treat your honourable bench. with ‘disrespect ; heis. extremely.” 
penitent, and yow will’ kindly, ascribe his unintentional: insult.to his” ignorance, 
You must see at’ once that: it’ did" ‘originate: ‘in that.: He said he was’ surprised . 
at the decision of’ your, ‘Tordships: . Now, df he had -not, been’ very... -ignorant 
of what takes’ place . in this “court every day—had:; ‘he. known you but half, 
so long as I have dore—he ‘would not be- surprised’ at sanything you did. ‘a 


. —Law and, Lawyers (Edinburgh: W. P. Nimiño), Ta i 


w 1 

j4 wv r tai: A a 
t m ž 
a bd i 


VsetE J USTICE. = Hayes 


The T to be more English thar the- English has lost none of its attrac- 
tions, for on the B.B.C. Television recently the High Commissiorier of + ‘Nigeria 
was challenged over his: country’s recent reintroduction of publie hangings; in 


_an attempt, it appears,-to stem the crime wave. ‘‘I believe’’, he replied, ‘‘we 


learned that from you——that ‘not only must justice: be done, but it, ee be 
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D eo ee THE HON’BLE MR: K K DESÀE 


`. Our felicitations, to the Hon "ble Mr.: É. K.. Desai: on ‘his. appointment as the 
"Chief Justice, is tinged: with regret that ‘his ‘Lordship’ s tenure of office will be 
Of. a, very short’ duration. ` 

' His Lordship was born: in Bombay o on, October 27, 1910 in a family of social 
reformers’. His father Dr Kalyandas Désai ‘was the President of the Arya 
Samaj when this socio-religious , moyement-.was: at its height in the early de- 
cades of the: present century. He had his. early education at the Gurukul Resi- 
dential School at' Shuklatirth: inthe. foymér. ‘Broach district. After passing his 
Matriculation Examination i in 1928 he ‘joined the Elphinstone College at> Bombay 
from where he graduated in* 1982,  Hé:then took to “the study of Jaw. :and 
after a brilliant career: at the. Governniiart Law College at Bombay, ' where he 
stood first in Hindu Law and obtainéd’the Coveted Judge’ Spencer prize and 


. ‘Sir Arnold Scholarship, he’ secured‘.his law! .degree in 1934. After passing 


the Advocates’ (O.S.) Examination’ of ‘the High, Court in September 1936, 
he read in the chambers of the’ eminent jurist Mt. K. M. Munshi and later 
with Mr.- Purushottam Tricamdas. He joined the., .O iginal Side Bar of the 
High Court in January 1938 and soon téok his place an thie" ‘ranks of the leading 


„advocates of the day. y> k 


His Lordship was appointed an Additional J ndes ‘og the Bombay High 


, Court on ‘April 18, 1958 and was confirmed asa permanent Judge of the Court 


on December 12, 1959. 
His Lordship . assumed charge as the Chief. Justice of the Bombay High Court 


‘ oh Séptember 27; 1972. Had his Lordship so chosen, he would have been the 


Chief Justice of the Gujarat High Court long before ‘this, after the retirement 
"of Chief ‘Justicé Miabhoy, of the Gujarat High” Court. In April 1960 his 


É “3 Lordship received transfer orders asking him’:to take ‘up a puisne judgeship 


of the ‘Gujarat High Court. He, however, was ‘hot amenable to this and rather 
. than 'aceept this appointment he 1 was prepared. to e his judgeship of the 
“Bombay” High ‘Court, - 


-t During his “tordship’s'. tenure, over a decade. ‘and, à ‘halt ‘on the Bench, apart . 


from his firm*grasp of. first principles, his keen legal; ‘actimen and quick disposal 


` of cases, his patience and -suavity, in Court have contributed in no small mea- 


sure to his popularity , with. members of the Bar as was evident from the wel- 


- coming speeches. made“ ‘on: ‘his. appointment as the Chief Justice. As for his 


Lordship’ S extra-judicial. activities, he is a keen golfer and a voracious reader. 
He is equally interested ‘in ‘the: fine arts, specially .painting. This is perhaps 
due to Mrs.-Desai who is a highly talented water-colour artist who has success- 
fully. exhibited‘ her work in London and Paris during their continental tour 
in 1970. 
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On September 27, 1972, the members of the; Bat ced in ‘inte numbers 
in the Central Court to felicitate the Hon’ble: Mr K, -K. Desai’ on his appoint- 
ment as the Chief Justice.” Hp he 





*The speeches made:on the occasion will be published An ‘the reat issue pior the Journal 
as they were not available at the time of. going to Press. ', Pree 
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MR. JUSTICE Y. V. CHANDRACHUD. 


Ow Tuesday, August 22, 1972, members of the Bar gathered in the Central 
Court, to bid farewell to Mr. Justice Chandrachud, on his elevation to the 
Supreme Court Bench. oe AS 

Mr. M. P. Amin said: a ) 

My Lord, l 
On behalf of the Onna ‘Side: ‘Bar as well as on behalf of ‘myself I bid 


you a very ‘hearty and warm send-off on the occasion of ‘your relinquishing , 


charge of the High Court Judgeship and assuming the charge as a Judge of the - 
Supreme ‘Court. We have a mixed feeling of joy and sorrow-—sorrow.,in the - 
sense that wé are losing one ‘of the “best, top-most, popular, competent ‘and — 
etticient Judges of the ,High Court and feeling of joy in that you are going 
to the Supreme Court, which is the highest Court in the ‘land, and which, 
honour is conferred upon you,—an’ honour: "which any member of ‘the’ judiciary 
can aspire for. 

My Lord, you will be going to’ the Supre Court and sitting asa J udge. 
You are at present the youngest Judge’ amongst the Judges sitting on the 
Supreme, Court Bench. You have a long span of life there. For nearly 18 
years you will be presiding over the Supreme Court Bench and in course of 
time you will be the Chief Justice of-the. Supreme Court for some years. We 
are all looking forward to the. time when during your regime as a Judge, as 
well as Chief Justice, of the ‘Supreme Court you will be shouldering a very 
high responsibility in the cause of administration of justice, so that cases may 
be speedily disposed of and the litigants may not have to wait for long. Liti- 
- gation takes years before it comes, to a final end and dishonest people take all 
kinds of defences so as to prolong litigation and the result is that a man some- 
times dies before the litigation is over: I am quite sure that your competence 
and efficiency will amply’ provide yqu—-as one of the. Judges of the Supreme 
Court and later om as Chief Justice of the Supreme Court—with full oppor- 


tunities to introduce reforms in order that justice may be done to ‘every liti- | 


gant in the shortest possible period. 
My Lord, your career has been indeed very very remarkable. Your career 
at the College was wonderfully bright. You passed your law examination with 


high distinctions. You passed both the examinations.with high distinction of - 
bemg First Class first ‘and secured several prizes. You secured the Judge Spencer l 


Prize. You secured N. Kanga scholarship. You also. secured Sir Mangaldas 


Nathubhai scholarship.- ‘All that shows your brillianceʻas a law’ student. After ` a 


that you started practising on thé Appellate Side and with your legal accu- 
men, with your robust common sense and with your versatile knowledge of’. 
various subjects of law, ‘in a ‘very short time on the appellate side you became” 
a popular member and. secuted ‘a lucrative practice. As time went on, you - 
made a speedy and a remarkable progress so that you became one of the leading 
members practising on the Appellate Side.‘ Your practice was confined only 
on the Appellate Side. Even if you had tried on the Original Side, you would 
have also met with equal success there. “ Later on, in course of time, you: be- 
came an Assistant Government Pleader and a little later Government .Pleader 
of this Hon’ble Court. You also had a good academic experience, inasmuch as 
. you acted as the Professor of the Government Law College. You also- had 
educational activities. - You were a member of the Faculty of Law in’ the Uni- 
versity of Bombay.’ In a. comparatively short time you were appointed as a 
Judge of this. Honourable. Court. You were elevated to the High Court Bench 
in; March 1961 ‘And it-is ‘nearly over 11 years and a half that you have been 
presiding over this Court, “Most of the time you were on the Appellate Side. 
Recently you were also presiding over ‘the Original Side. Every litigant and 
every lawyer who ` appeared iùn your Lordship’s Court had the highest satis- 
faction and admiration and.love for you. You were really courteous to every 
member of the Bar; whether he was a junior or senior you showed equal 
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courtesy to all and created in them a feeling that justice would be done in 
your Court and in fact justice was done in your Court. You heard with 
patience. There was no hurry in your Court, All arguments were fully heard 
and fully appreciated and they found their place in your Lordship’s judg- 
ments. You were an expert Judge on, the Appellate Side both in civil and 
criminal matters. Slowly you also acquiréd good experience in Land Acqui- 
” sition matters and later on in Income-tax matters, a subject which was new to 
you. In course of time you picked up the correct principles regulating Income- 
tax and, sitting with the Chief Justice,- -you disposed of many references to the 
E satisfaction: ‘of’ all parties concerned. "AS a Judge, two years back, you acted 
ast oné-man Commission of Enquiry to examine and report the circumstances 
' under which.-the Jan Sangh President Din “Dayal Upadhyaya lost’ his life. 
- That was, indeed; a recognition of your brilliance as a‘ J udge, Your Lordship 
while practising’ conducted so maby important eases. The case of Commander 
' Nanavati is too well-known to all and in that case you appeared as a Govern- 
ment Pleader. You also argued so many “Municipal Corporation eases. In 
short, as an advocate, as also a Judge, you ad a variety of experience. 

Now, my Lord, we really fee! very sorry, on this occasion that you are 
leaving this High’ Court; but, as I said, we are glad that you are going to the 
Supreme Court and there you will be'doing more valuable service. 

Your activities were not merely confined to law. You had a special in- 
clination for music and literature, with the result that you qualified not merely 
in law, but also in other spheres. 

My Lord, we are happy that you are going to the Supreme Court and I wish 
on behalf of myself, as well as on behalf of the Original Side Bar, a complete 
success in this your new sphere of activity. 


- Mr. V. H. Gumaste, Sova Pleader, said: 

My Lord, 2 

It is with a wrench that we part from you ee though your elevation to 
‘tthe Supreme Court is a matter of great joy to all of us. 

Thirty years ago in 1942, I met your Lordship for the first time in the Ap- 
pellate Side Bar room and since then my admiration for you has grown every- 
day. 

The name Chandrachud is well-known in Maharashtra from the times of 

the Peshwas and’ many. members of that family have distinguished themselves 
in, different’ walks of life..In recent years, there haye been leading lawyers, 
doctors and administrators ‘in that family. «1° >- 
| ‘Though an only child, you have remained.: totally.. unspoiled. 
. | You came to the “Bar ‘with a distinguished academic career behind you and 
‘soon acquired a vast'practice. Within a-short time, you were appointed a 
` part-time professor in the Government Law College, and became extremely 
‘popular with the students. Many of them have told me that your lectures 
were marked by sonnets, brilliance and the class-room was always over- 
crowded. ` 

Soon thereafter, you becante an Assistant Government Pleader and later Gov- 
ernment Pleader at the age of thirty-seven. I had the good fortune to be as- 
sociated” with you in this Office and those were probably some of the happiest 
days I have had in this Court. 

As a Government Pleader, you appeared in a large number of very important 
eases. Your performance ir Nanavati’s Case was oneof the best ever heard in 
this Court.- It was my privilege to be associated’ with. you: in that case along 
with Mr. Jethmalani and Mr. C. M. Trivedi, J; shall never forget the dra- 
matic events that preceded the hearing of that .case.’ During your short 
tenure’ as a’ Government Pleader, the «then ‘Chief. Justice. Mr.. Chainani en- 
trusted yow with, the ‘enquiry into the misconduct of 'a Solicitor. “Your report 
in that ease as indicated your great judicial, qualities. - 
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One of the difficult duties of the Government Pleader is to make references 
to incoming and outgoing Judges. Even in this you excelled. Your reference 
to Chief Justice Chagla will be long remembered in this Court. 

_ At the age of forty, you were elevated to the Bench of this Court. As a 
Judge you have been par excellence. A keen desire to do justice, clarity of 
thought, lucidity of expression, patient hearing, a very keen sense of humour 
and unfailing courtesy to the members of the Bar have endeared you to all 
of us. All the Law Officers have been always eager to appear in your Court. 

Your judgment in the case of the proscribed book of Gopal Godse is a master- 
piece of erudition. 

My Lord, we were all looking forward to your becoming Chief Justice of 
this Court within a few months, but Delhi has snatched you from us. I know 
it as a fact, that every time you have been appointed to an important post, 
one of the reasons for the appointment was that delay may make you unavail- 
able. 

Though you have made vast ‘progress in the field of law you have not al- 
lowed law to overwhelm you. You have found time to enjoy musie and play 
golf in which game again you have become very proficient. 

You have always been a very true friend and a tower of strength to me. 
Your departure today makes me uneasy. However, I am happy that you are 
going to a place where you have intimate friends. 

Though fifty-two years old, youth still limgers on you and you have a glorious 
future ahead of you. Yours will be a story of great success and achievement 
from the start to the finish and part of the credit must go to Mrs. Chandrachud. 

The Bar today judges you and their unanimous verdict is superlative in 
your favour. 

I wish your Lordship a very long happy life. 


Mr. k. W. Adik, President, Advocates’ Association of Western India, said: 
- My Lord, Í 

On behalf of the Advocates’ Association of Western India it is my proud 
privilege to convey our heartiest congratulations and felicitations for your 
well-merited appointment to the highest Court of the land. The Association 
was always proud of you and today it has become prouder of you. 

After your distinguished and brilliant academic career you joined the Bar 
and along with a very large and lucrative practice, you also acquired a fund 
of goodwill, affection and admiration. You were the most popular member 
of the Association. In few years before your elevation to the Bench there was 
hardly any celebrated cause or appeal on the Appellate Side wherein you had 
not appeared for one side or the other. You were a very fair opponent and 
you had never taken any unfair advantage of the unpreparédness or inexperi- 
ence of your opponent. As an advocate you were always precise and relevant 
but at the same time very forceful and effective and it was always a treat 

‘to hear you arguing. I had the advantage and privilege to appear with you 

“and against you. I recollect that you argued an election appeal from Maratha- 
wada for 20 days with great tenacity and ability but all along the Bench was 
against you; however, you stuck to your points and on the 21st day the tables 
were turned and you succeeded and T lost. 

` "I had the privilege to be your student in the Government Law College, Bom- 
bay and even in those days students were required and pressurised to attend 
boring lectures under the threat of a roll-call but in your ease roll-call was un- 
necessary and the class room used to be full. Even Asiatic students (com- 
monly found in Asiatic Restaurant!) used to attend your lectures regularly. 
Even a dry and uninteresting subject like law of Easements which you used 
to teach, you used to make quite interesting. 
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When- you became the Government Pleader you brought honour and dis- 
tinction to that office. You never appeared in Civil Applications before the 
Registrar or in the Court nor did you rùn after interim bail applications. As a 
Government Pleader you laid down high and noble tradition that it is not 
the role of the Government Pleader to secure conviction by hook or crook 
but to assist the Court fairly and to see-that “no innocent person is convicted. 
I know in several cases when the matter was called out you used to spring to 
your feet and tell the Court. ‘‘My Lord, I cannot support the conviction’’ 
Let us hope and wish that these traditions are maintained in the Government 
Pleader’s office. 

-As a Judge you have not only maintained the high reputation. of this ‘pre- 
mier High Court -but you made its fair.name fairer still. You possessed 
all’ the qualities of a distinguished and successful Judge viz., to hear with 
courtesy and patience, to reply wisely, to consider soberly and to decide im- 
partially. “You had been very encouraging to the junior members of the Bar, 
and I know an instance when a junior was making a point and the Judges 
were against him. He gave up that point and went to consider another point, 
when promptly you interrupted the junior and said: ‘‘Why did you give up 
the first point, if it were a good point never give up the point only because 
the Judges-apparently are against you. Do not be submissive, you should 
even shout at the Judge’’. Even as a Judge you were a friend, philosopher 
and guide to the Association and whenever there was a problem we used to 
approach you. It is said that the Bar is a nursery of Judges and our Association 
has proved to- be a fine nursery of distinguished Judges, The Association 
has so far given to the country two Chief Justices of India and in you we are 
giving to the country a third Chief Justice of India. It is a matter of regret, 
that the reputation of this premier High Court in recent years is fading 
away and many whispering complaints and criticisms are made in the corridors 
and the Bar rooms. 

You were Popular amongst the members of Mofussil Bar. When the Third 
Maharashtra State Lawyers’ Conference was held at Parbhani in October 1970, 
the Marathawada Lawyers who were playing the host insisted that you should 
preside over the same.to which you consented. The speech which you deli- 
vered there is indicative of your deep and keen interest in the Bar, the Judi- 
ciary and the litigants. 

On -behalf of the Bar I wish you every success in your new assignment and 
still higher and further honours and distinctions in future. 


‘Mr. Justice Chandrachud replied: 


Psychologically, J am not attuned to this occasion. Little did I imagine, 
as recently as a month back, that we will meet so early. to part. I was dream- 
ing of settling down to a position of somewhat different content and signifi- 
cance, but that was not to be. Circumstances have'so willed that I should be 
called upon'to make a reply to a reference of farewell rather than to a -possible 
reference of welcome. I must thank you-for the kind and generous senti- 
ments expressed by you. I take them as tokens of your goodwill and affection. 
Your approbation will, I hope, inspire me to greater effort in an altogether 
different setting and I consider myself fortunate that I have received that 
approbation in such an ample measure. 

“Life’is a dome of many-coloured glass, but Boae in retrospect, I suppose 
I have no cause for complaint. There was a time, as there is in the lives of 


all young men, when the future looked not:so bright, but anxious moments 


early up in career only add to the zest of life. I cannot claim that I am, in 
every sense of the phrase, a-self-made man. In 1945, when.I migrated from 
Poona to Bombay, I was not solitary and friendless. I came here with a 
large fund of ‘goodwill acquired by my unele, the late' Mr. N.B. Chandrachud, 
who was a leading lawyer in Poona. Lying on his sick-bed in August 1943, he 
whispered in a feeble voice that I should practise in Bombay. His death soon 
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thereafter became, as it were, a watch-word for briefing me. I belong to a 
family of lawyers—my father was one of the earliest LL.Ms. of the Bombay 
University, my father-in-law Mr. Yeravdekar was a lawyer and several of my 
relations, like the Kotwals, the Mirasdars, the Pages and the Kharadkars were 
practising in different parts of the State such’as Dhulia, Pandharpur, Shola- 
pur and Poona. With a host of-relatives, friends and well-wishers spread far 
and wide, I had on the Appellate Side a natural advantage, for all of these 
kind hearted gentlemen, -humble though they were, dumped their briefs on me, 
almost at their own peril. 

This was not all. I had the good fortune to begin my career in Bombay 
“ under the kind but discerning eyes of some of the outstanding Judges which 
this Court has produced. Right or wrong, I think that they are better left un- 
named but their debt is large and limitless. They had an astoundingly quick 
perception which left no option save to prepare the briefs with meticulous care. 
They had a hand of help to offer to the struggling juniors and therefore, there 
was no fear of being overrun by the weighty seniors. They had a word of en- 
couragement to say of every one who was a little out of the ordinary and that 
acted as a spur and a tonic to the uninitiated. Their tribe should have been 
ever increasing, but alas, it is ever diminishing! . 

The reasons therefor are well-known and have been stated and re-stated so 
often that they have almost lost their edge. The conditions of our service are 
wholly unattractive and scare away even the marginal lawyers. A precipitate 
rise in the cost of living and a rising tax structure have eroded the value of a 
salary which was fixed in 1950—fixed in words meant to convey that the salary 
should be irreducible but in words expressed to mean that it must remain 
statie and cannot easily be enhanced. Inability of the Judges to maintain a 
decent standard of living, the spate of refusals by leading lights of the Bar 
to accept Judgeship, the consequent emergence of a sizeable section in the Bar 
which, with honourable exceptions, is apt to feel vastly superior to those whom 
it has declined to join, the inevitable recruitments by default—these and such 
other factors constitute a grave threat to the prestige and independence of 
the Judiciary. The charisma of judical prestige is said to constitute an im- 
portant source of judicial power. How sad to think that one of the sources 
of that power is running dry fast! 

- It is not realised that the octopus of back-log can be checked not merely 
by introducing law reforms but by entrusting the working of reformed laws 
to competent hands. Size is not grandeur and large territory does not by it- 
self make a big nation. How good a Court is depends on who mans it and not 
how many. Arrears in Courts of law are not like garbage, so that by em- 
ploying so many more hands you could clear them. Have as many as you 


like, but so long as you cannot have those whom you ought to have, arrears ~ 


will continue to accumulate. Some method must, therefore, be devised to at- 
tract the best talent. It is both unrealistic and futile to suggest that salaries 
of the High Court Judges should be raised, for any scheme of such a revision 
of salaries must be integrated and any appreciable rise in the salary would 
be neutralised by a higher incidence of taxation. Marginal benefits which 
are available in many other high services would, I think, go a long way in 
reducing the intensity of the problem. Unless adequate steps are taken im- 
mediately in some such direction, High Courts are in the danger of being re- 
duced to shambles. The boast of Augustus was that he found Rome in bricks 
and left it m marble. I hope, it will not be given to this generation ‘to say 
that it found the High Court in marble but left it in bricks. 

But may I take this opportunity to say that the response of lawyers is not 
in all cases easy to understand when the Judgeship is offered to them. Surely, 
for a change some front-ranking lawyers should be in a position to come for- 
ward and accept the Judgeship. An element of sacrifice is always involved 
in such decisions but I should have thought that willingness to sacrifice has 
not yet become the-close preserve of history. Let me be frank and say that 


ven 
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if you refuse persistently to participate in the process of dispensation of 
justice, you shall soon have forfeited your right to criticise the quality of 
Judgeship. You will get the Judges you deserve. The talk about justice is 
always admirable but you must furnish from amongst you at least a few 
who will undertake the not-too-easy-task of doing justice. Respect for law 
is, in a large measure, dependent upon the esteem in which the society holds 
those whose duty it is to interpret the law. Respect for law is the very 
foundation of an effective and equitable functioning of a democratic Govern- 
ment. The Judiciary has to play a crucial role in fostering that respect. In 
the words of Mr. Justice Arthur T. Vanderbilt, ‘‘it is in the Courts” that the 
‘citizens primarily feel the clean cutting edge of the law. If they have res- 
pect for the work of the Courts, their respect for law will survive the short- 
comings of every other branch of Government; but if they lose their respect 
for the work of the Courts, their respect for.law and order will vanish with 
it to the great detriment of society.” I, hope that at least some of you in 
the front ranks of the profession will make your rightful contribution to the 
preservation and enhancement of that respect for law. The quality of justice, 
as said by Evan Haynes, depends more on the quality of the men who ad- 
minister the law than on the content of the law they administer. I trust 
that you will, by your direct participation, help the cause of justice—a cause 
which we all hold dear, a cause which has given to your profession an air of 
nobility. 

Well, ladies and gentlemen, it is with a heavy heart that I part with you. 
For quite some time, I was unable to make up my mind whether I should 
leave Bombay and with it the immediate prospect of being the Chief Justice 
of a premier High Court. Of all the cases I have so far decided, this has 
been the most difficult to decide. I only hope that I have decided correctly. 
I thought that a spell of ten long years as a Chief Justice could be a frustrat- 
ing exercise unless members of the Bar came forward to accept the offers made 
to them and of that there is, at this moment, precious little evidence. Then I 
said, in a spirit of escapism: ‘‘ Well, let me go while the going is good.” I 
am at the bend of a long stretch from which the winning post looks quite afar. 
As I look up at the post through a monsoon mist I see a steep ascent, not 
strewn with roses. But I feel confident that your good wishes and your affec- 
tion will help me see it through. Well, ladies and gentlemen, farewell to you, 
all luck and glory be yours and may your words and deeds be calculated 
to enhance the prestige of this great Court. 


ET TE 
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MUST A MINOR WAIT UNTIL MAJORITY BEFORE QUESTIONING 
AN UNFAIR PARTITION MADE BY HIS FATHER? 


THE question whether a minor can enforce a partition against his father 
or other coparceners, by notice or by suit brought by his next friend, is one 
which has been ventilated adequately, and we need not go back to it again 
just at present. A problem has arisen for the first time (so it seems) whether 
a minor can, during his minority, question an actual partition made against 
his interests by his father (or conceivably his grandfather: see Atyavier v. 
Subramania Iyer!, and Raghavachariar’s understandable objections to Sub: 
baramic Reddy v. Chenchuraghava Reddy*). It is well known that a father 
can give unequal shares to his: sons in separate property, and can divide his 
sons from himself and from one another by allotting them shares in ancestral 
and joint-family property, provided that in the latter case he observes equality 
of benefit, giving each of them a virtually equal share (Vijnanesvara, Mitak- 


*By J. Duncan M. Derrett, ‘D.CL. (Oxon. ), 1 (1917) 40 I.C. 205. 
Ph.D., LL.D. (Lond.), Professor of Oriental 2 [1945] A.L.R. Mad. 827, s.c. [1945] Mad. 
Laws i in the University of London. 714. 
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shara, I, ii, 1-6). When the partition is partial or unequal the sons have a 
right to dispute it, and to have a redistribution made, provided they have not 
acquiesced in the arrangement and adopted it: B. V. Deveerachar v. D. Vis- 
weswariah?, Deo Chand v. Shiv Ramt. What is the position of minors? In 
principle they are no less well protected than majors*. When can they sue 
(if necessary) to have an unequal partition set aside, or, if that is the correct 
law, to have a partition, ignoring the invalid partition? The first question is 
when they may sue, the second whether an actual suit is required, or whether 
they may treat the act as a nullity. 
Mulla, Hindu Law, sec. 323, p. 372 (13th edn.) says: 


...If the partition is unequal and unfair it is open to the sons if they are majors to repudiate 
the partition; but if they are minors, it is open to them to avoid it after they attain majority. 
The partition will be good until it is set aside. The right of the minors is a personal right and 
cannot be exercised by others (Meyyappa v. I.T. Commr.*). In any such case it is not necessary 
for the minor to formally set aside the earlier partition before filing a suit for partition (Hiralal 
Jadavji v. Fulchand Jadanji*). 


The editor of Mulla seems all oblivious of the contradiction between the 
last two statements (to which we shall return), and, as so often happens, he 
provides no evaluation of the rule he is repeating, nor attempts an internal 
reconciliation either within this paragraph or between this section and other 
sections of the law, e.g. relating to guardianship. 


Without referring to Mulla, R. N. Misra, J., in Gadadhar Panda v. Ganga- 
dhar” held that ‘‘the right of a minor coparcener to avoid a partition made 
by the father during his minority is a personal one and cannot be exercised 
during his minority by the guardian’’. The facts, briefly, were these: the 
father had two wives and an award was made in 1955 giving certain shares 
to the various sons by the second wife and the grandsons of the first wife. 
One of the former group sued through his mother as next friend for a fresh 
partition on the basis that the shares, allotted under the father’s authority, 
were unequal and that the arrangement was unjust. His Lordship held that, 
whatever the merits of the matter, since he was suing as a minor through his 
next friend he must be non-suited, and judgment was entered (on appeal) for 
the defendants. His Lordship relied upon numerous authorities, and these 
need to be studied, not without an eye. to authorities which were not mentioned. 


His first authority was Meyyappa’s case; where the words appear (see p. 508, 
para. 5) ‘‘this right of avoidance based on the inequality of the shares is a 
personal right of the minors and cannot be exercised by others.’’ But this 
was obiter. It was not a case where a minor’s suit was rejected. The others. 
were not the minor’s guardian ad litem or next friend (!), but persons in- 
terested in, or seeking to pursue rights against, the joint family as a whole. 
What was meant was that a voidable arrangement cannot serve as a basis for 
pleas by strangers. The need which a minor has to proceed through a guardian 
does not introduce a stranger into the picture! Thus the case was misunder- 
stood. I suggest that the error arose out of a too-literal adherenee to the 
paragraph in Mulla. The Madras case did purport to be founded in some 
measure upon Balkishen Das v. Ram Narain Sahw’, where their Lordships 
of the Privy Council do say ‘‘no doubt, if the partition was unfair or prejudi- 
cial to the minor’s interests he might, on attaining his majority, by proper 
proceedings, set it aside so far as regards himself.’’ This was very much 


3 [1968] A.LR. Mys. 211. 6 [1956] A.I.R. Sau. 89. 
4, [1969] 1 S.C.W.R. 442, 450. 7 [1972] A.LR. Or. 24. 
4a Thangavel Padayacki v. Rathna Paday- 8 Note 5 above. 
achi [1959] 2 M.L.J. 279 (per Ramaswami, J.), 9 (1903) L.R. 30 LA. 189. s.c. 30 Cal. 788, 
282-3. 752. Followed in Pooran Chand v. Radha 


5 [1951] A.LR. Mad. 506. Raman, [1943] A.LR. All. 197, 201. 
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obiter. And their Lordships did not mean that he could not sue before reach- 
ing majority. What they meant was that the thing could not be finally bind- 
ing upon him until after majority he had failed to utilise (within limitation) 
his right to set it aside. During minority his acquiescence could not cause the 
invalid act to ripen against him. To suppose that the Privy Council meant 
that he could not bring a declaratory suit and a prayer for a new partition 
during his minority is an error. It would have required a major reconsidera- 
tion of the law of minority to achieve this end, and to suppose differently is to 
be unintelligently literal. 

Bishundeo v. Seogem Rai? repeats this misleading point (at p. 283, para. 23) 
but obiter. In Venkatasubramama v. Eswara Iyer'' (at p. 294) no reference 
to attaining majority appears, so that no comfort is to be obtained thence. In 
Chanam v. Narayan? the point from Balkishen’s case!3 is repeated, relying 
on that case, but it is entirely obiter and the point was not argued. 


Now we turn to cases not mentioned by Misra, J., in his judgment as re- 
ported. In Kandasami v.: Doraisami Ayyar™ a minor actually did upset a 
partition on the very ground we are discussing. This case has never been 
disapproved on this point! Murugayya Maniyakaran v. Palaniyandi Maniya- 
karan! has nothing in favour of the proposition I am attacking. Please note that 
it was actually brought by a minor (the problem was about gifts to charities) and 
no objection was taken to that. In Ratnabai v. Bholadeo' the minor sued 
within a year of attaining majority, but their Lordships (Mudholkar and 
Choudhari JJ.—Mudholkar later went to the Supreme Court) not only do not 
say that the offended minor must wait until majority (if he lives so long) but 
insist that the minor is not bound by the act: it is exactly as if it were an im- 
proper alienation (p. 249, para. 18). With this, and the reasoning leading 
to it I am, respectfully, in entire agreement. 

Hiralal Jadavji v. Fulchand Jadavji," which is the second case Mulla cites, 
is an excellent case on limitation. There is nothing there about not being 
able to sue before majority. Their Lordships treat an improper partition as 
void: ‘‘the minors are entitled to treat the agreement as a nullity’’. At pp. 
91-92 they make this point, copying out a portion of Mayne’s Hindu Law (the 
reference does not seem to be correct) which is closely similar to the portion 
of Mulla quoted above: 

If the partition were unfair or prejudicial to the minor’s interest or where there are no 
means of testing its validity as against him, he will be entitled on his attaining majority, by 
proper proceedings, to set it aside so far as regards himself (11th edn., 1950, 528, para. 526). 

Mayne cites no less than ten cases in support of his statement. Not one 
of them holds as a matter of law that a minor cannot dispute an unfair parti- 
tion prior to his attaining majority. The point of the rule, so frequently 
raised, is that prior to his reaching majority he cannot be taken to have 
adopted an invalid partition, so that those who deal with the shares do so at 
their own risk. Nothing more than that. 

In conelusion I would make two points: (1) in common with the minor’s 
right to question alienations, and to claim a partition, he has the right to 
upset a partition made by his father or grandfather where it is unfair or 
unequal to his detriment; (2) such a partition is voidable and not void, and 


10 [1951] A.LR. S.C. 280. 16 [1956] A.LR. Nag. 247. 

IL [1966] A.LR. Mad. 266. l6a I would draw attention to the judgment 
12 [1957] A.LR. Hyd. 29, 31, of Devadoss, J., in S. Paramasivam v. Minak- 
18 Note 9 above, shisundaram [1922] M., W. N. 732, s.c. 78 I.C. 


14 (1880) LL.R. 2 Mad. 317. Followed in 863 (where the onus on the co-owner was 
Shiv Dyal v. Ram Jiwaya (1931) LL.R. 12 emphasised). 

Lah. 574 17 (1956 'A.LR. Sau. 89. 

15 (1916) 81 M.L.J. 147, s.c. 86 I.C. 507. 
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ean be ratified by the minor on attaining majority, or, if he chooses to upset 
it he may do so by suit: a mere suit for partition without asking for the 
setting aside of the father’s act will not lie, since the improper act, capable 
(not the Jess) of being ratified or adopted, is voidable and not (as the Saura- 
shtra Judges thought) void ipso facto. The father, after all, is the legal 
guardian, and his acts are prima facie authorised and may be relied upon until 
set aside. 


It was once a problem whether a minor might sue for partition when his 
status had already been severed by his father’s act, or by the act of a guardian 
whose consent to an inadequate share had prejudiced the minor. The notion 
that the whole partition was void was useful in that it facilitated the new 
suit for partition; but it was later realised that a minor might bring a suit 
for a declaration of his share (and for possession) irrespective of the question 
whether or not he had been validly separated in status: Chowdhry Ganesh 
Dutt Thakoor v. Mussummat Jewach Thakoorain.8 The general position, that 
a minor most needs security regarding his share precisely when (as a result 
of his minority) others are taking advantage of him, and: that a suit for parti- 
tion must be available to him, through his next friend, is very well expressed 
in old editions of Mayne (7th edn., 1906, pp. 643-4; 9th edn., 1922, pp. 687-80) 
and it would have been altogether better if more recent editions had not given 
this undue emphasis to the right of the minor to upset an unequal partition 
on his reaching majority. 


namaa 


CONFLICT OF DECISIONS UNDER SECTION 12(3)(a)(6) OF THE 
BOMBAY RENT ACT—Plea for review.* 


A RECENT decision of the Bombay High Court in Isabel v. Kasarchand'! has 
given rise to a conflict of decisions in the matter of interpretation of the pro- 
visions of s. 12(3) (a) and (b) of the Bombay Rent Act. I, therefore, with 
respect, plead to reconsider the said provisions and to set at rest the said con- 
flict. In the above case it is held by Vaidya J. that 

“Where a tenant is in arrears of rent for six months or more and he pays to his 
landlord within one month of the receipt of notice under s. 12(2) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, sufficient rent so as to reduce the 
arrears of rent to less than six months, the provisions of cl. (b) and not cl. (a) of ' 
sub-s. (3) of the Act will apply.” 

The relevant facts giving rise to this case and necessary for this article were 
as follows: " 


The rent of the premises was Rs. 14 per month. Respondent No. 1 (the 
landlord of the premises) served M. C. Rebello, the tenant, with a notice on 
September 3, 1964 terminating his tenancy on the ground that M. C. Rebello 
had failed and neglected to pay arrears of rent from November 1, 1963. Be- 
fore the expiry of one month after the notice,.on September 28, 1964, M. C. 
Rebello paid Rs. 100 to respondent No. 1 (the landlord), who accepted the same 
towards the arrears of rent. Respondent No. 1 filed on October 17, 1964 a 
suit for possession of the premises on the ground of non-payment of rent. _ 

It appears plainly from the above facts that the total amount of arrears 
claimed by the landlord in the statutory notice before suit was Rs. 140 for a 
period of 10 months and the tenant failed to pay off the entire amount of 
arrears claimed within one month of the receipt of the said notice of demand 
of rent. However, a part payment of Rs. 100 was made by the tenant before 
the expiry of one month of demand of rent by the landlord. 


18 (1903) L.R. 31 LA. 10, s.c. 31 Cal. 262. *By R. B. Pandit, Advocate, Nandurbar. 
1 (1971) 74 Bom. L.R. 114. 
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Counsel for the tenant, therefore, ingeniously contended before his Lordship 
that the legal effect of payment of part of the arrears of rent within one month 
after notice of termination under s. 12(2) was reduction in arrears of rent 
'to less than six months, and consequently, the tenant was not liable to be 
evicted, as his case came within the purview of s. 12(3)(b) and not within 
the mischief of s. 12(3)(a) of the Rent Act. 


Counsel for the landlord, on the other hand, contended that inasmuch as the 
tenant failed to pay within one month all arrears of rent which were due for 
six months and more, the tenant was not entitled to the protection given under 
s. 12(3)(b) notwithstanding the part payment made by the tenant towards 
arrears Within one month and in support of this plea he cited the Supreme 
Court ruling in Manorama v. Dhanlaxmi? 


His Lordship, therefore, proceeded to consider the scheme of s. 12 and scope 
of Manorama’s case in the following terms (p. 115): 

“Now, s. 12(3)(a) must be considered in the context of the whole scheme of s. 12. 
Section 12(1) lays down that a landlord shall not be entitled to recovery of possession 
of any premises so long as the tenant pays or is ready and willing to pay the amount 
of the standard rent, permitted increases, if any, and observes and performs the other 
conditions of the tenancy in so far as they are consistent with the provisions of the 
Act. Section 12(2) further lays down that no suit for recovery of possession shall be 
instituted by a landlord against a tenant on the ground of non-payment of the standard 
rent or permitted increases due until the expiration of one month next after notice 
in writing of the demand of the standard rent or permitted increases has been served 
on the tenant in the manner provided under s. 106 of the Transfer of Property Act, 
1882. Sub-sections (3)(a) and (b) deal with situation after the institution of the 
suit. Sub-section (3)(b) applies to-every kind of ejectment suit on the ground of non- 
payment of rent to which sub-s, 3(a) does not apply. Sub-section (3)(a) compels a 
Court before whom the suit is filed to pass a decree if the conditions laid down in 
that sub-section are fulfilled by the facts and circumstances of the case. The condi- 
tions for the application of sub-s. (3)(a) are (1): that the rent of the suit premises 
must be payable by the month; (2) that there should be no dispute regarding the 
amount of standard rent or permitted increases; (3) such rent or increases must have 
been in arrears for a period of six months or more; and (4) that the tenant neglected 
to make ‘payment thereof’ until the expiration of the period of one month after notice 
referred to in sub-s. (2).” 


Eventually his Lordship explained Manorama’s case in the light of the 
scheme of s. 12 and, with respect, rightly pointed out that Manorama’s case 
did not decide as to what would happen if the tenant, paid within one month 
.’ sufficient rent so as to reduce the arrears of rent to less than six months and con- 
sequently his Lordship held that Menorama’s case had no application to the 
facts of the present case. In the result, it was held that the present case 
being ‘‘any other ease’? within the meaning of sub-s. (3)(b), the Court must 
apply the provisions of s. 12(3) (b). 


At this stage, I respectfully invoke the ruling of our High Court reported 
in Hirachand Sonu v. Mahadeo? in which a different view is taken on the same 
point. The relevant facts of the said case can be suceinetly stated as follows: 


On July 3, 1956 the landlord served petitioner No. 1 (tenant) with a notice 
terminating the tenancy and asking for possession on the ground that the 
petitioners were in arrears of payment of rent from October 1, 1955 to June 
80, 1956. There was no dispute that the rent of the premises was Rs. 12 per 
month and the notice demanded payment of Rs. 108 in respect of arrears of 
nine months’ rent. Immediately on receipt of the notice, on the very next 
day, i.e. July 4, 1956, the petitioners paid an amount of Rs. 24 and on August 
1, 1956, another amount of Rs. 24 was paid. On October 1956, the landlord 
filed the \suit for possession. i 


2 (1966) 69 Bom. L.R. 188, S.C. 8 (1961) 68 Bom. L.R. 855. 
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Thus; it will be seen from the above admitted facts that the tenant was in 
arrears of rent for nine months at the date of the notice, but before the expiry 
‘ of one month of the receipt of notice of demand, the tenant made part-pay- 
ment of Rs. 48 which reduced the arrears of rent to less than six months. 
However, the decree for possession was passed for the landlord in both the 
Courts below and the matter came up before Mr. Justice Gokhale of this High 
Court in revision. ' 

Counsel for the petitioner (tenant) vehemently contended that in order that 
s. 12(3)(a) of the Act should apply, the conditions to be satisfied under that 
section were firstly, that the rent must be payable by the month, secondly that 
there must be no dispute between the parties regarding the amount of standard 
rent or permitted increases, thirdly, that such rent or increaSes must be in 
arrears for a period of six months or more, and fourthly, that the tenant must 
be proved to have neglected to make payment thereof until the expiration of 
the period of one month after notice referred to in sub-s. (2) of s. 12. If those 
conditions were satisfied, then alone the Court had to pass a decree for pos- 
session. The main plank of the arguments of the counsel for the petitioner 
was that, at the date of the suit the rent was not in arrears for a period of six 
months because, after the notice, in fact, Rs. 48 came to be paid to the land- 
lord prior to the institution of the suit on October 9, 1956, and, therefore, 
the third condition was not satisfied. 


His Lordship, therefore, proceeded to examine the said plea in the light 
of the scheme, of s. 12 of the Act (p. 857) and held that (p. 859): 

“...The mere fact that a tenant makes a part payment in respect of rent or per- 
mitted increases in arrears, about which a notice is given to him under s. 12(2) of the 
Act before the expiration of the period of one month, will not protect him. The word- 
ing of s. 12 (3)(a) that ‘if such rent or increases are in arrears for a period of six 
months or more and the tenant neglects to make payment thereof until the expiration 
of the period of one month after notice referred to in sub-section (2)’ must imply in 
the context that the tenant must make payment of the entire amount of rent or in- 
creases which are in arrears for period of six months or more if he wishes to avoid the 
consequences of his earlier default. A part payment of such arrears before the expiry 
of the period of one month after notice would not prevent the bringing into operation 
of the provisions of s! 12(3) (a).” 


With respect, this case does not seem to have been brought to the notice of 
his Lordship in Isabel’s case and consequently the said ruling does not’ seem to 
‘have been referred to in his Lordship’s judgment. 


Nevertheless there remains a conflict of judicial decisions of our High Court 
on the self-same pomt. The subordinate Courts are bound to follow impli- 
citly the decision of their own High Court. It would create a good deal of 
difficulty for the subordinate Courts to follow either of the two conflicting de- 
cisions. In the interest of uniformity and certainty of law it is, therefore, 
desirable that a larger Bench of the High Court should set at rest the said 
conflict. 
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NOTES ON RECENT SUPREME COURT DECISIONS.* 


| NOTE 21] 


Bombay Building Repairs and Reconstruction Board Act (Mah. XLVII of 1969)—Con- 
stitution of India. Arts. 19(1) $, 14—Whether Act violates arts. 19(1)(f) and 14—Vali- 
dity of Act. 


The Bombay Building Repairs and Reconstruction Board Act, 1969, is not violative 
of arts. 19(1)(f) and 14 of the Constitution of India and is valid. 

The rule is that taxes can be levied for public purposes and indirect and incidental 
benefits which may result to the public do not make a public purpose, where the object 
is directly private. But the purpose of a tax would not be regarded as private merely 
because some persons might receive more benefits from the use of its proceeds than 
others or is imposed for a purpose other than revenue, such as tariff duties for en- 
couragement of manufacture or licence fees with a view to regulate a particular trade 
or industry. The principle that funds raised by taxation cannot be expended for 
private use does not prevent the Legislature from looking at the ultimate rather than 
the immediate result of the expenditure, and incurring an expense or creating a liabi- 
“lity on the part of the public which it was under no constitutional obligation to incur 
or create if the ultimate effect ‘will be beneficial to the public. What is to be borne 
in mind is the distinction between the purpose and the method of its implementation, 
If in the course of the latter some benefit incidentally reaches to a particular person 
or persons, the former neither changes its character nor is it invalidated for that reason. 


(Vivian Joseph Ferreira v. The Municipal Corporation of ‘Greater Bombay. 
Writ Petitions Nos. 187 and 188 of 1970, from Bombay, decided on November 
4, 1971). 


[ NOTE 22 | , 


EE PEA ja (1 I of 1956), Secs. 433(e), 557—-Whether Court can wind up company 
under s. 433(e) where debt bona fide disputed—Where exact amount of debt disputed 
whether Court can make winding wp order—Whether Court can decline to pass winding 
up order where creditors oppose winding up perenne to determine whether sub- 
stratum of company is destroyed. 


In a petition for winding up a company andar s. 4338(e) of the Companies Act, 1956, 

„if the debt is bona fide disputed and the defence is a substantial one, the Court will 

not wind up the company. A petition for winding up by a creditor who claimed pay- 

ment, of an agreed sum for work done for the company when the company contended 
that the work had not been done properly, cannot be allowed. 


Where the debt is undisputed the Court will not act upon a defence that the 
company has the ability to pay the debt but the company chooses not to pay the parti- 
cular debt. Where however there is no doubt that the company owes the creditor a 
debt entitling him to a winding up order but the exact amount of the debt is dis~- 

‘puted, the Court will make a winding up order without requiring the creditor to 
quantify the debt precisely. The principles on which the Court acts are first that the 
‘defencé of the company is in good faith and one of substance, secondly, the defence 
is likely to succeed in point of law and thirdly, the company adduces prima facie proof. 
of the facts on which the defence depends. 


In a winding up petition if there is opposition to the making of;the winding up order 
by the creditors, the Court will consider their wishes and may decline to make the 
winding up order. The wishes of the shareholders are also considered though perhaps 
_ the Court may attach greater weight to the views of the creditors. The wishes of the 
` ereditors will however be tested by the Court on the grounds as to whether the case 
of the persons opposing the winding up is reasonable, secondly, whether there are 
matters which should be inquired into and investigated if a winding up order is made. 

_A winding up order will not be made on a creditor’s petition if it would not benefit 


` *Based on printed judgments issued by the Supreme Court Registry in September 1972. 
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him or the company’s creditors generally. The grounds furnished by the creditors 
opposing the winding up will have an important bearing on the reasonableness of the 
case. 

An allegation that the substratum of a company has gone has to be alleged and 
proved as a fact. In determining whether or not the substratum of a company has 
gone, the objects of the company and the case of the company on that question will 
have to be looked into, The mere fact that the company has suffered trading losses will 
not destroy its substratum unless there is no reasonable prospect of it ever making 
a profit in the future and the Court is reluctant to hold that it has no such prospect. 


Improper motive in presenting a petition for winding up of a company can be 
spelt out where the petition is presented to coerce the company in satisfying some 
groundless claims made against it by the petitioner. 


(Madhusudan Gordhandas & Co. v. Madhu Wollen Indusirves (Pwt.) Lid. 
Civil Appeal No. 1118 of 1970, from Bombay, decided on October 29, 1971). 


[NOTE 23] 
Constitution of India. Art. 235—Poawer of High Court to confirm promotion of per- 
sons holding posts inferior to District Judge. n 


The power of promotion of persons holding posts inferior to that of the District 
Judge being in the High Court, the power to confirm such promotions is also in the 
High Court. 


(The State of Assam y. S. N. Sen. Civil Appeal No. 1081 of 1967, from 
Assam and Nagaland, decided on November 3, 1971). 


t 


[NOTE 24 ] 


Contract of sale—State Control Orders regulating supply and distribution of goods 
between private parties—Whether such orders affect freedom of parties to enter into 
such contracts, 


Statutory orders regulating the supply and distribution of goods by and between the 
parties under Control Orders in a State do not absolutely impinge on the freedom 
to enter into contract. Legislative -measures or statutory provisions fixing the price, 
delivery, supply, restricting areas for transactions are all within the realm of planning 
economic needs ensuring production and distribution of essential commodities and basic 
necessities of community, The recent trends in these legal rules delimit the variety of 
structure of rights and duties which individuals may create by such acts and transac- 
tions. The complexity of modern activities and the consequent difficulty of providing 
for every eventuality have shaken fervour for freedom of contract as there was during 
the nineteenth century. The economic environment has changed. The individual free- 
dom is to be reconciled with adequate performance by the Government of its functions 
in a highly organised society. Delimiting areas for transactions or parties or denoting 
price for transactions are all within the area of individual freedom of contract with 
limited choice by reason of ensuring the greatest good for the greatest number by 
achieving proper supply at standard or fair price to eliminate the evils of hoarding 
and scarcity on the one hand and availability on the other. 


(The Salar Jung Sugar Mills Ltd. v. The State of Mysore. Civil Appeals 
Nos. 2002 of 1968 ete., from Mysore, decided on November 1, 1971). 


[ NOTE 25 ] , 


Grant-in-aid Code. Rule 3(1) and (2}+—Constitution of India. Arts. 14, 19, 358— 
Whether cls. (1) and (2) of r. 3 violate art. 14—Clauses (1) and (2) whether vague. 


Clauses (1) and (2) of rule 3 of the Grant-in-aid Code do not violate art. 14. of the 
Constitution of India. These clauses are not vague or ambiguous in any respect. 

The provisions of the Code are executive instructions and are in the nature of 
administrative instructions without any constitutional force. ‘ 
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Quaere: Whether the Courts have got powers to strike down’executive instructions 
on the ground of their being vague when such executive instructions are admittedly 
issued by the authorities concerned for guidance and for being acted upon. 


So long as there is no violation of any fundamental rights and if principles of 
natural justice are not offended, it is not for the Courts to lay down the policy that 
should be adopted by the educational authorities in the matter of granting permission 
for starting schools. The question of policy is essentially for the State and such policy 
will depend upon an overall assessment and summary of the requirements of residents 
of a particular locality and other categories of persons for whom it is essential to 
provide facilities for education. If the overall assessment is arrived at after a proper 
classification on a reasonable basis, it is not for the cours to interfere with the policy 
leading up to such assessment. 


(State of Maharashtra v. Lok Shikshan Sanstha. Civil Appeals Nos. 160, 
161 and 878 of 1968, from Bombay, decided on July 26, 1971). 


[ NOTE 26] 
Indian Penal Code (XLV of 1860), Secs. 96-106—Right of private defence, exercise of. 


When enacting ss. 96 to 106 of Indian Penal Code, excepting from its penal provi- 
sions, certain classes of acts done in good faith for the purpose of repelling unlawful 
aggression, the Legislature clearly intended to arouse and encourage the manly spirit of 
self-defence amongst the citizens, when faced with grave danger. The law does not re- 
quire a law abiding citizen to behave like a coward when confronted with an imminent 
unlawful aggression. The right of private defence is thus ‘designed to serve a social 
purpose and deserves to be fostered within the prescribed limits, 


(Mohammad Khan v. The State of Madhya Pradesh. Criminal Appeals 
Nos. 204 of 1967 and 83 of 1968, from Madhya Pradesh, decided on October 
21, 1971). 


[ NOTE 27] 
Sentence—When Supreme Court interferes with sentence. 


The Supreme Court interferes with sentence only when it is established that the 
sentence is harsh or unjust in the facts and circumstances of the case. Sometimes con~ 
sideration of age has also occasioned interference. There are instances of interference 
in sentences in cases of violation of statutory offences. 


(Surta v. State of Haryana. Criminal Appeal No. 225 of 1970, decided on 
February 12, 1971). 


[NOTE 28] 


Statute—Validity of, when can be questioned—Constitition of India. Art. 31A(1) 
Second Proviso—“‘Personal cultivation”, meaning of expression. 


Courts ordinarily ought not to go into the question of the validity of an Act or a 
provision of an Act unless it has been brought into force. Till then, such a question 
would be academic. Nobody can be aggrieved by a provision of law which is dormant 
and which cannot be enforced. The Constitution of India has provided for an advisory 
opinion being given, by the Supreme Court, when the question is of such a nature and of 
such public importance that it is expedient to obtain the opinion of the Supreme Court. 


The words “personal cultivation” in the second proviso to art. 31A(1) of the Consti- 
tution of India mean cultivation by or on behalf of the owner of the land. 


(Chandra Sekhar Singh Bhoi v. The State of Orissa. Civil Appeals Nos. 854 
of 1968 ete., from Orissa, decided on November 5, 1971). 
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GLEANING. 


PoLLOCK: EDITOR’ AND CRITIC. 


WHEN the Law Quarterly Review was inaugurated in 1885 Sir Frederiek 
Pollock became its editor, and for thirty-five years he dictated its policy. In 
1895 he was made general editor of the Law Reports; and general editor he 
remained until his death in 1937. It was his duty to serutinise every judg- 
ment—a duty which he discharged with zest. He had sometimes to correct its 
English and, at least once, to re-state its law. He must, as he said, ‘‘make a 
decent show of it’’. He might not be able to exclude a decision if he did not 
like it. But outside the Reports he did not disguise his opinion of its merits; 
and more than one judge would rather be reversed on appeal than face his 
awful disapproval. (Cecil H.S. Fifoot. Lecture delivered at the University 
of Glasgow, 1970). 


RE THREE RECENT JUDGMENTS OF THE BOMBAY HIGH COURT.* 


In Muraridal v. B.R. Vad! leave to appeal to the Supreme Court against the 
original common judgment in Roopchand v. Asstt. Commr., S.T? was refused by a 
Division Bench consisting of Vaidya and Palekar JJ. Special leave to appeal 
under art. 186 of the Constitution of India was sought to be obtained from 
the Supreme Cqurt against both these cases. When the two petitions came 
up before the Supreme Court on September 2, 1970, the following order was 
passed., In Petition No. 1854 of 1970 against the judgment in Roopchand’s 
case, special leave was granted; and in Petition No. 1855 of 1970 against the 
judgment in Murarilal’s case special leave was ‘‘dismissed as withdrawn’’. 
Editor’s Note. : 


* 74 Bom. L.R, Journal p. 58 at p. 58. 2 [1970] A.LR. Bom. 851. 
1 (1970) 73 Bom. L.R. 249. 


“The. 
Bombay Law Reporter. : 


JOURNAL 
November, 1972. 


r THE HON’BLE MR. K. K.. DESAI. 


Reference on the occasion of the elevation of the Hon’ble Mr. Justice K. K. 
Desai as Chief Justice of the Bombay High Court made on Wednesday, 
September 27, 1972, in Court Room No. 46 of the ua Court, Bombay. 


Mr. H. D. Banaji said :- 


My Lord, in the absence of the Moak General, it iis my privilege 
to address Your Lordship this morning. 

On behalf of the Bombay Bar Association it gives us very great pleasure 
in offering you our best wishes on this occasion when- you are taking over 
the responsibility of your very high office. 

My Lord, it seems but yesterday that we met here to do honour to Your 
Lordship when you were.elevated. to the Bench. Fourteen years have gone 
by and the hopes and -expectations that we had then entertained have been 
amply fulfilled. 

“Your Lordship was absolutely equipped for this high office for several rea- 
sons. In the first place, Your Lordship, had wonderful family traditions. 
Your Lordship’s father was a great social reformer and President of the Arya 
Samaj. Your lLordship’s father-in-law was a prominent and distinguished 
citizen of Bombay and a great social worker. But I have some more personal 
connection with Your Lordship’s father-in-law. He belonged to my own school 
the New High School (now the Bharda New High School) and was a distin- 
guished student of the school and I had the privilege of working with him on 
several Committees. l 

Your Lordship has had a most brilliant career. We are aware of the prizes 
that you carried away in your Second LL.B. Examination -and -we are sure 
that the study that you put in for that purpose stood you in great stead. during 
your office as a Judge of our Court. We are also told that Your Lordship had 
the experience of being an Articled Clerk and that was the grinding mill 
where. Your Lordship got yourself well equipped. Twenty years at the Bar 
equipped Your Lordship with ‘all that was required to become a’ Judge. ` Your 
Lordship’s work in Mr. Munshi’s and Mr. Purshottamdas Tricumdas’ Cham- 
bers must have helped you in tackling several important judicial issues which 
came before you. We know that it was absolutely open to Your Lordship to 
go to the Gujarat High Court. Had you done so, by this time you might 
have been the Chief Justice óf the Supreme Court. But we are happy that 
Your Lordship has been in Bombay, because one thing we know is that Your 
Lordship’s Court was the- most lively Court where we could go, and many 
of us when we were tired and wanted to sit in a Court where the atmosphere 
was lively, peeped-into Your Lordship’s Court. 

There are a few points which I wish to emphasise. So far as Your Lordship’s 
several qualities are concerned, we are aware of. Your Lordship’s knowledge 
of commercial law which you applied in the disposal of cases. We know that 
Your Lordship always showed clear appreciation of facts and law which we 
put before you. -We -also noticed your quick grasp. Before we could finish 
two sentences Your Lordship had ‘seen ‘the. point and we were annoyed that 
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we could not talk more. Even in complicated cases Your Lordship showed two 
things which were contradictory. One was patient hearing and the other was 
expediting the matter. Your Lordship performed a trick so to say. Your 
Lordship’s work has been appreciated not only by the Original Side, but also 
by the Appellate Side. 

Two more things I wish to notice and they are Your Lordship’s good heart 

and Your Lordship’s open mind. I remember very vividly two cases in which 
I appeared before you which illustrated these two points. One was a case of 
a man who had returned from abroad and entered into a contract of employ- 
ment with a big company for five years, a contract with a slavery bond under 
which there were restrictive covenants on his carrying on work after he left 
this particular company. He left the company and the company sued him 
for an injunction restraining him from taking any occupation in the City of 
Bombay. A most senior counsel of our Court who was an ex-Judge of this Court 
was pitted against me. But Your Lordship took the right approach and Your 
Lordship felt that it was not right that a young man in his career should be 
ruined in this way. Your Lordship dismissed the notice of motion, to the great 
joy of all of us who were then concerned for the young man. The other case 
in which Your Lordship displayed an open mind was more interesting. Two 
ex-police officers were the Plaintiff and the defendant in your Court. I was 
for the defendant against whom it was alleged that he had passed four pro- 
missory notes. My case was that this was a forgery. After three days of 
gruelling work before Your Lordship, Your Lordship was dead against my 
client. Your Lordship told me repeatedly ‘‘I could understand the signatures 
being forged, but the plaintiff has produced a letter and the whole letter could 
not be forged.” With great difficulty I was able to persuade Your Lordship: 
to give me a chance of explaining the whole position. To explain the situation 
a Handwriting Expert was brought into the Court: I said that it was possible 
for me to forge Your Lordship’s signature in front of you. With great diff- 
culty Your Lordship allowed me to come to the platform. I performed that 
experiment and after three days Your Lordship changed your mind and the 
plaintiff lost his case. 
- My Lord, all that we can now say is that we know that your period of office 
in this high position is not very long. But we are confident you will add lustre 
to your career during this period. May we assure you of our continued co- 
operation and goodwill and pray you may have excellent health and strength 
to carry on your work! May our good wishes go with you! May you achieve 
all the success you deserve! And may your judicial career be crowned with 
prestige and glory. 


M i R. W. Adik, President, Western India Advocates’ Association, Bombay, 
said: 
My Lord, ; 

‘On. behalf of the Advocates’ Association of Western India I have great plea- 
sure to extend to Your Lordship our very hearty, warm and sincere welcome 
on the occasion of your elevation to the office of ‘the Chief Justiceship of this 
premier High Court. 

- Your Lordship mainly practised on the original side where you had a very 
large and lucrative practice. You handled commercial cases invélving claims 
of thousands and lacs of rupees. When you were first assigned:the appellate 
work, members of the appellate side bar had apprehensions in their mind as to 
how a Judge accustomed to handle commercial causes involving large and 
heavy claims would treat our second appeals and revision applications involving 
claims of few hundreds of rupees or land measuring half an acre. To our 
surprise the apprehensions Proved to be unfounded and you took the same in- 
terest in our second appeals and civil revision applications. You have con- 
sistently treated the members of the Association with uniform courtesy and 
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respect with the result that you- have endeared yourself to the members of the 
Association and you: became the most popular Judge on the appellate side. 

The members of the Association almost -felt that you were a member of the 
Association. When the news of your appointment appeared in the press there 
was a great rejoicing in the Association and a spontaneous outburst ‘SOUR 
K. K. DESAI HAS BECOME THE CHIEF JUSTICH’’.: There was a unani- 
mous and pressing’ demand on me that though the term is short we must give 
‘K.K.’ two parties one a welcome party and the other a send-off party. 

Though you were a product of the Original Side where it is often said there 
is special training about drafting, you had never found any fault with our 
drafting nor gave any unwanted and unwarranted sermons on drafting. 

A sound common sense always helps a Judge in disposing of matters quickly. 
You could within a very short time find out where the truth lay. I remember 
an incident when I was present in your Court when a second appeal involving 
some knotty and complicated point of ‘Hindu law was being argued. You 
quietly asked the counsel for the appellant as to what is the correct legal 
position and after he made a submission you with equal calmness asked the 
counsel for the respondent as to what he had to'say. The counsel for the 
respondent did not agree with the appellant. Though you are winner of 
Arnold & Spencer Prize-you did not show any inclination one way or the 
other. You knew that two senior counsel, known for‘their tenacity and capa- 
city to argue useless and untenable points for hours and days, were appearing in 
the matter and as such with great seriousness you said ‘‘Since both of you 
don’t agree I will adjourn the matter for a week. Both of you closely study 
the legal position and then sit together and then agree as:to what is the correct 
position. ‘Then both of you come and tell me what is the correct and agreed 
legal position’’. After one week both the counsel came‘and stated before Your 
Lordship the agreed and correct legal position and the matter was over in five 
minutes. : 

I wish Your Lordship every success in the discharge of duties of this High 
Office and other higher honours and distinctions in life. 


The Hon’ble Mr. K. K. Desa, Chief: Justice, replied: 
Mr. Banaji, Mr. Adik and all friends at the Bar: 


In reply to all, the good words. addressed this morning in my connection let me 
first offer in the Indian traditional style prayers and thanks to the Almighty 
Who has, by giving mental and physical health, enabled me to reach the high 
office of the Chief Justice of this High Court. Let me also remember, what 
has been stated in several letters of congratulations, that I have acquired this 
position not beeause of my abilities, but because of good deeds of my parents 
and elders. In fact, I am glad that there are some people who knew my 
parents and are aware of the good work that was done by my father. Let me 
also on this occasion mention that whatever success I have achieved is the result 
of the training Ihave got under Mr. Munshi, in whose Chambers I read and 
was devilling. “He used to thrust some work or the other upon juniors who 
eould complete the work properly.. It came to my lot that all the work was 
always delivered to me to be completed, except, of course, when it was delivered 
to Mr. Shelat who was a better pet in our chambers than others. The result of 
my training under him was, if I may say so, very satisfactory. He would not 
pass the pleadings unless the same were perfect. The method and manner of 
the training has supported me throughout the first five or ten years of my 
eareer. The result of the training was that I was quite sure that solicitors 
would come and they did in fact come to me for drafting pleadings. They 
knew and had confidence that the pleadings I completed would be received very 
well by the Judges. Mr. Munshi’s method of preparation of cases was utterly 
thorough. I have never seen any senior lawyer of his standing making out 
propositions one after the other and scratching and scoring them out continu- 
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ously until he reached the final propositions which must be argued in Court. I 
appeared with him, in cases where on the other side great seniors appeared þe- 
fore the late Mr. Justice Kania. With the preparation we undertook in such 
eases, he changed the complexion of the case in about ten minutes by stating 
propositions and referring to two lines of each authority. He sat down in a 
big case within two or three hours, whereas the other side had argued for five 
days. But what he said was never disbelieved by the Judge. What he stated 
became the composite judgment of the Judge. In any event, the Judge found. 
it difficult to get out of the reasoning behind the arguments, This training 
helped me, if I may say so, in the quick disposal of cases. Now this was about 
my seniors and my parents. 

I also would wish all of you to offer. prayers and thanks to the Almighty 
that-this institution continued withqut any break and continued to maintain 
the established traditions in spite of the revolutionary change in the Government 
of this country. It could never be conceived that powerful Government like 
the British would leave this country in such a manner, that institutions like this 
would continue with the oldest traditions as if nothing had happened during 
1947. We are all satisfied and grateful that we are today in a position to say. 
that this High Court has maintamed very great and old traditions. These 
traditions have continued to be observed; and I think that no one would doubt 
that in spite of all the failings that might have occurred everywhere in the. 
administration of this country, the judicial administration has remained ab- 
solutely above-board. So far as this Court goes, with pride we must say that 
this Court has never forgotten the correct path which every high judicial insti- 
tution must observe and pursue. Our main-stay and our main pride is in our 
traditions. Before talking about the traditions, let me divert. 

I am reminded that in-this very hall on August 15, 1947 Chief Justice Stone, 
being the last of the British Chief Justices of this Court, quietly and in a very 
dignified manner transferred. the power of the Chief Justice to the first Indian 
Chief Justice Mr. Chagla. For the first time this Court had the benefit of 
the experience of a member of the Bar of this Court as regards (i) the past 
traditions and also (ii) as regards the high expectations of the Bar in connec- 
tion with the judicial administration in the State of Bombay as it then was 
and now the State of Maharashtra. I am also reminded—though it takes time 
—I must not take time on such occasions——how as a lawyer-child I came to 
the High Court when I was an Articled Clerk. Then, the Chief Justice was 
Sir John Beaumont. I went to his Court only in connection with the Original 
Side appeals. The Court was full of legal luminaries like Sir Jamshedji, Kanga, 
Mr. M. C. Setalvad, Mr. Coltman, Mr. Vicaji Taraporewala, Mr. Daftary, 
Mr. K. M. Munshi and Mr. Bhulabhai Desai. Also Mr. A. G. Desai and 
Mr. G. N. Thakore and Mr. Coyajee from the Appellate Side.- Advocates of 
those days, the advocates of the Bombay High Court ultimately became the 
nucleus and strength of the All India Bar. I saw how the Chief Justice then 
behaved. He always appeared to be very shrewd. He never talked what was 
passing in his mind until he had come to realise the correct position. But when 
he began to talk. the advocates knew that the Chief Justice had discovered the 
true position. The Chief Justice persisted in his attitude and the matter was 
disposed of as quickly as it should be. In his Court advocates became better 
advocates. If I may say so, learning from what happened in his Court in 
those days I had begun to learn as to how one became a great advocate. I am 
proud to say and all of you belonging to the Bombay Bar must be proud that 
this Bar provided Attorneys General, Solicitors General, Additional Solicitors 
General and Advocate General of India for the first years and even now has 
provided Additional Solicitor General. The calibre of the Bar has always re- 
mained very high. I know that many Judges continuously complain that the 
calibre of the Bar has gone down. I have no such complaints to make. In my 
Court I have asked questions about law points. If I was not satisfied by the 
response I made the advocates work harder and come prepared. I had not 
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to worry thereafter. Advocates were honest and hard working and have guided 
destinies of the litigations in my Court. I am proud to say. that this Bar is 
known for hard work and has satisfied Judges who knew how to tackle situa- 
tions. Once again we must remember’ that the last of the Advocate Judges 
who adorns the Supreme Court Bench now is the.youngest Judge that this Court 
has provided and we are also proud of that. The powers that be, should con- 
tinuously recognise that they would not be very happy if they did not select and 
nominate advocates of this Court, the advocates with forensic ability and deep 
knowledge of law, for higher positions. 

I was referring to’ the Chief Justice Stone and I was talking about the 
traditions. The tradition I have discovered is the same as the third’ limb of 
the Hindu Dharmashastra. The first is Vedas; the second is Smriti; and the 
third is ‘‘Sadachar’’ which is now known, as custom. I would describe that as 
traditions. I do not know what every one of you has always regarded as 
high traditions of this Court. I do not know how to define those traditions. 
If you say that honesty and integrity in the Judge is high tradition, well— 
it should be a high tradition. But these must be ordinary and common con- 
ditions of work of every Judge. To maintain honesty and integrity cannot 
be an extraordinary virtue. The main tradition of this Court, therefore, I 
feel, is the fearlessness of its Judges. I am proud to say that upto date during 
the period of 14 years and more that I have remained on the Bench I have not 
come across any complaint against any of our Judges that because of the fear 
of the powers that be the decisions were in their favour. On the contrary, I 
am proud to say that-all the Judges of this Court have, as lay in their power 
and understanding, always protected the interests of the citizens as against 
the executive and that is possibly the highest judicial tradition for which our 
Court is the leading Court now in this country. I hope and pray that this 
tradition will continue in spite of vast changes in the personnel of the Jndges 
of this Court which is bound to come within a short time. If this tradition 
is to be maintained, I must say that the responsibility will not be of the 
Judges only. Because if a Judge flinched from his clear path, it will be for 
the Bar to make it apparent by creating circumstances and atmosphere i in open 
Court that every one understood that he was a flincher and would be known 
as a Judge of an average class and one who was not fit to be'a Judge. Res- 
ponsibility therefore is on all the members of the Bar and I hope you will by 
your strength of character and integrity and honesty see that the Judges 
of this Court in future also will act in the same manner as they have done 
upto now. . 

I am proud that you have in numerous gratifying words praised’ my work as 
a Judge and I hope I deserved all that. I do not wish to take a long time and 
the Chief Justice must not take time of the Court. I cannot afford to be per- 
sonal. In reply therefore I will say nothing about myself or any Person be- 
longing to this Bar. 

Thank you. 


3 


TWO DILEMMAS FOR THE LOWER COURT.* 


Ir is not often that one finds a judgment of the High Court dealing with a 
specialized branch of the law which is at odds against principles regarded as 
axiomatic and propositions looked upon as incontrovertible over a long period 
of time. The momentous consequences entailed by such a judement for count- 
less matters pending in the lower-Courts filed on the heretofore accepted view 
of the law, ean-be readily appreciated. 

Both the judgments commented upon herein delivered within a short period 
of each other and dealing with questions under the Peer Rent Act, 1947, 
are striking instances of just such’ ‘a nature. : 


*By D. V, M. Paiel, LL.B., Advocate, High Court, Bombay. 
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SPECIAL CIVIL APPLICATION No. 1060 or 1968 
DECIDED BY Mr. Justice VAIDYA ON JUNE 18, 1972. 7 


The trial Court had, in an ejectment suit filed by the landlord against the 
tenant, passed a deeree in eviction against the latter on the ground of non- 
payment of arrears of rent. The appeal filed by the tenant was summarily 
dismissed resulting in writ proceedings being adopted under art. 227 of the 
Constitution in the High Court. 

To deprive the tenant of protection under the Rent Act it is necessary for a 
landlord to show that the following three conditions have been fulfilled: 

(i) that the tenant fell into arrears of standard rent or permitted increases for a 
period of six months or more; 

(ii) that the landlord served the tenant with a notice demanding such arrears; and 

(iii) that the tenant failed to pay such arrears within a period of one month from 
the date of service of such notice. 

The landlord, however, only becomes entitled to approach the out for relief 
after terminating the: tenancy in one of the modes provided by s. 111 of the 
Transfer of Property Act. In the case of a monthly tenancy as had existed in 
the present case, the mode to be adopted (s. 111(h) ) would be the serving of 
a notice to quit or terminating tenancy as provided for by s. 106 of the ‘said 
Act. 

What must be kept in the forefront of our mind is that the Transfer of Pro- 
perty Act and the Rent Act in the context of the circumstances we are con- 
cerned with, operate at different stages and in different fields. The former 
Act deals with the creation, functioning and termination of the relationship of 
landlord and tenant as part of the general law of property. It deals with a. 
consensual relationship, its working out and termination and the consequences 
attending upon the same de hors the Rent Act. 

On the expiry of a notice to quit served under s. 106 of the Transfer of 
Property Act, the status of the erstwhile monthly tenant is reduced to the level 
of a trespasser dignified only by the title of a tenant-at-sufferance, to distin- 
euish his original lawful status from that of a trespasser ab initio. Further, 
once a tenancy is put-an end to, nothing short of a fresh agreement, express 
or implied from any act of the landlord, would have the effect of re-creating 
the status of a contractual tenant. Since in these times the Rent Act steps in 
on the termination of the contractual or monthly tenancy to confer a protective 
status on the tenant turned trespasser, conditionally on his performing the 
terms and conditions of his original tenancy and prevents him from being 
thrown out‘ except in certain “specified contingencies provided for by the 
Act, he is referred to in practice as a “statutory tenant’’, the adjectival re- 
ference being to the Rent Act. So far as the Transfer of Property Act is 
concerned, he has travelled beyond its purview and is still regarded by it bale- 
fully as a tenant-at-sufference. 

In the case under discussion, the landlord had terminated the monthly tenancy 
of the tenant by a notice to quit dated February 21, 1968. He did so because 
he thought the tenant had unlawfully sublet the premises and wrongfully 
encroached (on the landlord’s property?) and caused waste. In the result, on 
and from April 1, 1963 the tenant became a statutory tenant. There were no 
circumstances shown from which it could reasonably or at all be inferred that 
the notice to quit was either waived or, the-contractual tenancy by some other 
cirermstanee deemed to have been revived. 

The tenant fell into arrears for a period of six months entailing the land-. 
lord serving a notice of demand upon him, dated August 10, 1963. “The tenant: 
was held bv the trial Court (and this finding remained undisturbed even by 
the High Court) to have failed to pay the arrears within a month of service 
of the notice. 

Thus, the three conditions for removing the protection granted to the tenant 
by the Rent Act had been removed and the landlord having already put an 
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end to the contractual tenancy Jong previous to the tenant having even fallen 
into arrears, one would have regar ded it as axiomatic that an ejectment decree 
would follow. 

The petition was, however, allowed, his Tordshis holding that neither of the 
notices, namely, the one terminating tenancy and dated February 21, 1963 nor 
the other dated: August 10, 1963 demanding arrears, had complied with the 
provisions of s. 12(2) of the Bombay Rent Act. 

It may straightaway be conceded that unless a notice of demand in com- 
pliance with this provision of the Rent Act is served and not complied with by 
the tenant, a suit on the ground of arrears of rent would fail. 

Section 12 (2) of the Rent Act provides: 

“No suit for recovery of possession shall be instituted by a landlord against a tenant 
on the ground of non-payment of the standard rent or permitted increases due, until 
the expiration of one month next after notice in writing ‘of the demand of the standard 
rent or permitted increases has been served upon the tenant in the manner provided in 
section 106 of the Transfer of Property Act, 1882.” 

What, however, has caused considerable perturbation and tends to set at 
naught what have. been regarded as settled if not’ axiomatic principles in this 
branch of the law, is the latter part of the process of reasoning which emerges 
from the judgment under discussion and which, it is respectfully submitted, is 
not unfairly reproduced in the following propositions: _ 

(i) If a notice under s. 12(2) of the Bombay Rent Act is not given by the landlord, 
the suit in ejectment on the’ ground of arrears must fail, (This proposition is clearly 
unexceptionable); 

(ii) The first notice of February 21, 1963 terminating tenancy’ on grounds of sub- 
letting, encroachment and waste, was plainly not such a notice (again, cannot be dis- 
puted); and 

(iii) The second notice (of August 10, 1963) demands arrears without terminating 
the tenancy and such a notice cannot be a notice under s. 12(2) of the above; when the 
landlord desires to file a suit in ejectment on the ground of non-payment of rent, he 
has strictly to, comply with the provisions of s. 12(2) of the Rent Act and send the 
notice not only demanding the rent, but also terminating tenancy as required by s. 106 
of the Transfer of Property Act. 

It is respectfully submitted that proposition Gü) is plainly unsupportable. 

Cases are legion under the English Rent Restriction Act, 1920, upon which 
the Bombay. Rent Act is basically modelled, as also, of the various Indian High 
Courts. including the Bombay High Court, to.the effect that once a contractual 
tenancy . comes .to an end, . nothing short of an express agreement 
or one implied “by law . from certain circumstances revives it. Suffice 
to.draw the reader’s attention to the case of Ganga Dutt v. Kartik Chandra 
Das. A contractual tenancy ‘had ‘terminated in 1947 upon expiry of the last 
of three successive leases for ten years. The tenant had, however, continued 
to remain on in possession and went on paying the rent. In the year 1950 a 
notice purporting to terminate his monthly tenancy ‘was served upon him. , At 
the material time the, tenant was protected from eviction by the, West Bengal 
Premises Rent, Control Act of 1948 and the successor Act, the West Bengal 
Premises Rent Coritrol Act, 1950, the protective sections of which were sub: 
stantially in the same. terms as s. 12 of the Bombay Rent Act. It was con- 
tended by the defendant-tenant (appellant before the Court) that by his pay- 
ing the rent after the expiry of the term of the lease, his status was accepted 
as that of a tenant holding over and the lease having been for a manufactur- 
ing purpose could only have been terminated. by.a notice of six months expir- 
ing with the year of tenancy, he having held’ over as a yearly tenant. The 
Supreme Court repelled this contention and held that the, mere acceptance of 
rent by the. landlord‘ from a statutory. tenant whose’ lease had expired, could 
not be regarded .as evidence of a new agreement of tenancy. The, Supreme 
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Court went on to-hold that the mere fact that in the notice of October 1950 
the appellant was described as a monthly tenant would not justify an inference 
that a fresh contractual tenancy had come into existence because there was no 
cogent ‘evidence of his occupation after the expiry of the lease being in pur- 
‘suance of any contract express or implied but was only by virtue of the pro- 
tection given by the successive Rent Control Statutes. In other words, the 
notice to quit was considered as otiose or superfluous. 

Thus, in the case under discussion, on and from April 1963 (May, if the 
notice of February 21; 1968 was served in April ‘of that year), the tenant was 
in possession as a statutory tenant. Plainly, this status of a statutory tenant 
continued and existed when the notice of demand dated August 10, 1963 was 
served. Would it not, therefore, at that stage, one may inquire, have been 
an exercise in fatuity “for the landlord to serve a fresh notice purporting to 
terminate the tenancy which did not at that stage exist? Was the empty 
meaningless ritual required to be followed by the terms of s. 12(2) of the Rent 
Act? When the Judgment under. discussion refers to strict compliance with 
s. 12(2) of the Rent Act as inclnding the sending of a notice terminating 
tenancy, is not a construction being placed on the words in s. 12(2) ‘‘served 
in the manner provided in s. 106 of the Transfer of Property Act’’ which those 
words could not possibly support? - 

It would be helpful at this stage to reproduce s. 106 of the Transfer of Pro- 
perty Act which says: 


“In the absence of a contract or local law or usuage to the contrary, a lease of im- 
moveable property for agricultural or manufacturing purposes shall be deemed to be a 
lease from year to year, terminable, on the part of either lessor or lessee, by six 
months’ notice expiring with the end of a year of the tenancy; and a lease of immove- 
able property for any other purpose shall be deemed to be a lease from month to 
month, terminable, on the part of either lessor or lessee, by fifteen days’ notice expiring 
with the end of a month of the tenancy. 

Every notice under this section must be in writing, signed by or on behalf of the 

person giving it, and either be sent by post to the party who is intended to be bound 
by it or be tendered or delivered personally to such party, or to one of his family or 
servants, at his residence, or (if such tender or delivery is not practicable) affixed to 
a conspicuous part of the property.” 
‘ It is plain that the section deals firstly with the periodicity of a lease for 
an' indefinite term by reference to its: purpose; secondly, with the method of 
its termination; and lastly, the manner in which the notice of termination is to 
be served, The last element details definite procedural requisites and it is these 
requisites that are incorporated by reference into the provisions dealing with 
service of a notice of demand under s. 12(2) of the Rent Act. The first two 
elements of the section are totally foreign to the scope of the notice under 
s. 12(2) of the Rent Act. 

Again, s. 111 of the Transfer of Property Act which lists the various modes 
of determination of a lease, includes under cl. (A) thereof, the mode of termi- 
nation provided for a periodic Jease,.bv a notice to quit under s. 106 of the 
Transfer of Property Act. What s. 106 is concerned with, is the puttine of 
an end to a contractual or consensual relationship, ‘‘the ground for the notice” 
being tantamount merelv to a motive prompting the act on the part of the 
landlord, and in the result: irrelevant to the -validitv of the notice. Perhaps, 
the failure to recognise.the irrelevancy of such grounds for ascertaining validity 
of a notice mav-have deflected the approach to the question in the first instance. 
A “hint of this.appears: when-the judgment speaks of the first notice being 
given, ‘‘on the grounds of subletting, waste ete.” and the necessity of a second 
notice to avit being given ‘‘on the grounds of arrears”. 

- Tt. is well-settled -that the notice, to quit need not set out any grounds. The 
question of ‘there being any grounds of ejectment available to the landlord 
under s. 12 or s. 13 of the Rent Act only arises when the landlord at some 
future time desires to file a suit in eviction. The notice to quit, is intended 
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merely to terminate the contract, the statute providing for it being the Trans- 
‘fer of Property Act, and not the Rent Act. The Rent Act does not require 
any ground to be stated. The fact that usually landlords may disclose the 
reasons prompting them-to terminate the tenancy, would not render the men- 
tioning of those grounds a sine qua non for the validity-of the notice. 

The necessity for, as also the delimited role played by, a notice terminating 
a monthly tenancy im the scheme of eviction proceedings under the Bombay 
Rent Act are subjects dealt with comprehensively by the Supreme Court in the 
ease of Punjalal v. Bhagwatprasad” Their Lordships were concerned with 
the problem of interpreting s. 27 of the Rent Act. This section provides that 
as from the date of the Act coming into force, the rent should be recovered 
according to the British calendar. The tenancy in question was according to 
the Hindu calendar and the validity of the notice to quit depended upon “the 
answer to the question as to whether the effect of s. 27 of the Rent Act was 
to convert the tenancy into a tenancy according to the British calendar, in 
which case the notice was plainly bad as it did not expire with the British 
ealendar month. It was contended in the first place that for the institution of 
a suit by a landlord to recover possession, it was not a condition precedent 
for there to be a determination of the contractual tenancy. This contention 
was of course repelled by the Supreme Court which said that a tenancy is 
ereated under a contract between the landlord. and tenant, that that contract 
must hold good and continue to be enforced till, according to law or according 
to the terms of the contract it comes to an end; that there was nothing in 
the Rent Act which gave a right to the landlord to determine the tenancy and 
thereby to get the right to evict the tenant and recover possession. A 
moment’s reflection is called for at this juncture. It would be seen that the 
Supreme Court has. recognised in the course of the last statement that the 
termination of tenancy is not a requirement of the Rent Act. nor an operation 
required to be performed by the Rent Act Prior to the institution of the snit. 
As their Lordships point out, a tenant stood in ‘‘no need’’ of protection 
against eviction by the landlord so long as he had the protection under the 
terms of the contract between him.and the landlord. He eould not be evicted 
till his tenancy was determined, according. to law and therefore, there was 
no necessity for providing any further protection in the Act against his evie- 
tion so long as his tenancy continued to exist under a contract. ‘‘Ordi- 
narily’’, their Lordships go on, “‘the landlord will have a right to recover 
possession from the tenant when the tenancv had determined.’’ Tn the case 
under discussion the tenancy had determined by the end of March or Avril 
1963 at, the verv latest.:as alreadv pointed out.- Their Lordshins proceed: 

“The provisions of (section 12) will operate against the landlord after the deter- 

mination of the tenancy by any of the provisions referred to in s. 111 of the Transfer 
of Proverty Act. The effect of the provisions of this section of the Act is that even 
after the determination of the tenancy, a landlord will not be entitled to recover pos- 
session; though a right to recover possession gets vested in him, so long as the tenant 
complies with what is required of him. It is this extra protection given by this section 
which will'be useful to the tenant after his tenancy is determined. The section does 
not create a new right in the landlord to evict the tenant when the tenant does not pay 
his rent. It.does not say so and therefore it is clear that a landlord’s right to evict 
the tenant for default in payment of rent will arise only after the tenancy is deter- 
mined and ‘the continued vossession of, the tenant is not on account of the contractual 
terms but on account of the statutorv right conferred on him to continue in possession 
so long as he complies with what sub-section (1) requires of him. We are. therefore. 
of opinion that where a tenant ‘is in possession under a lease from the landlord, he is 
not to be evicted for the cause which would give rise to a suit for recovery of possession 
under section 12, “if his tenancy has not already been determined.” 

We eannot lav enouch emnhasis on the last sentenee Jt follows that if the 
tenancy had already been determined by the landlord as was done by the 
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notice of February 1963 in the case under discussion, the tenant would lose 
the protection of s. 12(/) on his falling into arrears and failing to pay the 
same after service of a notice of demand under s. 12(2) of the Rent Act. 
The tenancy having already been determined by a notice of February 1963, 
there could not possibly arise the question of serving a fresh notice termi- 
nating the same as part of the notice of demand of arrears in August 1968. 


The provisions of ss. 12 and ‘13 of the Bombay Rent Act were generally 
considered in their correct perspective by Mr. Justice Nain of the Bombay 
High Court in the judgment reported in Husscinbhai v. Navayug Chitrapat3 
An application for amendment of the plaint in an ejectment suit had been 
rejected by the lower Court as by the said amendment two additional grounds 
of ejectment were sought to be added and which had plainly arisen after the 
institution of the suit. The judgment of the trial Court was reversed by 
his Lordship holding that the cause of action in an ejectment suit was the 
notice to quit and not any of the grounds of ejectment. His Lordship observed 
that (p. 393): l 

“...In a suit for eviction filed by a landlord against a tenant the right to sue and 
to get judgment arises from the determination of the tenancy by efflux of time, expira- 
tion of notice to quit or otherwise as provided in s. 111 of the Transfer of Property 
Act. It is then that the landlord becomes entitled to evict or to recover possession from 
the tenant. Section 12 of the Bombay Rent Act provides that no ejectment shall ordi- 
narily be made if the tenant pays or is ready and willing to pay standard rent and 
permitted increases. It provides a protection for the tenant against eviction after de- 
termination of tenancy. It creates an impediment in the way of the landlord recover- 
ing possession. Section 13 of the Bombay Rent Act provides certain conditions under 
which the protection of the tenant is taken away and the impediment in the way of 
the landlord recovering possession is removed. These conditions are termed ‘as 
grounds of ejectment’. It is not necessary for a landlord to set out these grounds in 
the notice to quit as they are not a part of the cause of action of the landlord. The 
landlord sets out these grounds in the plaint, not because they constitute his cause 
of action, but in anticipation of the tenant claiming the protection provided in s. 12, to 
show that conditions have arisen which have taken away the protection of the tenant 
and removed the impediment in the way of the Idndlord recovering possession.” 


The lower Courts were, therefore, only following principles not only logi- 
cally derived from but implicit in the propositions laid down in the judg- 
ments of the Supreme Court and the Bombay High Court itself in the cases 
cited hereinabove, and which would be as under: 

(i) So long as the contractual tenancy exists, a tenant has no need of the pro- 
tection of the Rent Act (Punjalal `v. Bhagwatprasad). 

(ii) Before a suit in eviction can be filed, the contractual tenancy must first be 
determined. (ibid). ` f 

(iii) A contractual tenancy must be determined in one of the modes provided for 
in s. 111 of the Transfer ‘of Property Act as the Rent Act is not concerned with nor 
deals with this subject. (ibid). 

(iv) Once a contractual tenancy is terminated, the tenant becomes a statutory 
tenarit and remains so, though he may pay and the landlord accept rent, unless, by 
a consensual'arrangement express or implied from the circumstances the contractual 
tenancy is revived. (Ganga Dutt v. Kartik Chandra Das). 

(v) A notice to quit need not contain any grounds of eviction as it is only a con- 
tract being put an end to. (Husseinbhai v. Navayug Chitrapat). 

(vi) The statutory tenant loses protection of the Rent Act when he commits de- 
fault in paying the rent or commits’ a breach of his terms of tenancy or the landlord 
gets a grouhd of ejectment under s. 13 of the Rent Act. (Punjalal v. Bhagwatprasad). 

It follows therefore that only three stages requisite for instituting a suit in 
ejectment referred to previously had to be and had been completed by the 
landlord in the case under discussion, i.e. 


3 (1967) 70 Bom. L.R. 390. 
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(1) The serrage of the contractual i by the notice dated: February 21, 
.1963; 

(2). The breach of ie provisions of s. 12 of the Rent Act by the tenant falling 
‘into arrears; 
yr (3) The accrual of the ground of ejectment by the landlord serving notice of de- 
‘mand dated August 10, 1963 under s. 12(2) of the Rent Act and the tenant failing to 
remit the arrears within a month. 
An ejectment decree should, therefore, have followed in due course as held 
by the coneurrent findings of the lower Courts. 


-Sprociay Iviu Appuication,No. 1481 or 1970 
DECIDED BY Mr. Justice VAIDYA on JUNE 26, 1972. 


~ The petitioner was a tenant against whom a decree in eviction had been 
passed by, the Appelate’ Bench of the Court of Small Causes, Bombay, rever- 
sing the dismissal of the suit by the trial Court. 

The tenant had originally entered the premises, viz, an otla outside the 
restaurant whereof the plaintiff was the monthly tenant, in pursuance of a 
leave and licence agreement dated October 10, 1958. Consequent upon pre- 
ceding litigation. between the parties the status of the Petitioner was recog- 
nised as of a-sub-tenant qualifying for protection under the Bombay Rent 
Act. It was, however, conceded that the terms of such sub-tenaney were those 
contained in the said agreement dated October 10, 1958. The suit in evic- 
tion was filed on the ground that the petitioner by committing a breach of the 
terms and. conditions of tenancy had been deprived of the protection con- 
ferred by s. 12(7) of the Bombay Rent Act which says 


“A landlord shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay, the amount of the standard 
rent and permitted increases, if any, and observes and performs the other conditions 
of the tenancy, in so’ far as they are consistent with the provisions of this Act”. 

The clause of the said agreement whereof the petitioner had been alleged to 
have beeri' in breach, stated 

. “the licensee shall carry on his bidi-pan shop business in the said stall, and he 

' shall not sell or keep for sale in his said stall such articles as aerated waters, breads, 
eggs, butter, biscuits, sweets, ete. and in case he does so, he shall be considered to 
have committed a breach-of this agreement”. 
The plaintiff who was, so far as the petitioner is concerned, his landlord, 
terminated the sub-tenancy .by notice to quit dated August 29, 1963 alleging 
as his ground a breach of the provisions of the said clauses. There were 
certain “other grounds of ejectment which however did not survive the trial 
Court stage. The following findings of the Appellate Bench were not inter- 
fered with bv the High Court: 

‘(1) that the monthly tenancy of the petitioner had been duly terminated by the 
notice to quit dated August 29, 1963; 

(2) that the clause referred to above of the said agreement dated October 10, 1958 
formed part of the terms and conditions of tenancy; 

(3) that the petitioner had in fact committed a breach of the provisions of the 
said clause. 

None the less the High: Court set aside the decree in eviction on the ground 
that the plaintiff had not prior ‘to the institution of eviction proceedings in 
the Small Causes Court served the’ petitioner with a notice to remedy the 
breach under s. 114A: of the Transfer of Property Act. 

Section’ 114A of the Transfer of Property Act, so far as is material for the 

present discussion, runs as follows: 
; “Where ‘a lease of immoveable property has deterniined by forfeiture for a breach 
of an express condition which provides that on a breach thereof the lessor may re- 
enter, no suit for ejectment shall lie unless and until the lessor has served on the 
lessee (a notice.: :to'remedy the breach) if it is capable-of remedy”. 
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The argument of the learned Judge proceeds through the following stages: 
(i) Section 106 of the Transfer of Property Act does not deal with a suit for evic- 
tion but only with the termination of ‘tenancy whereas s. 114A deals with a suit for 
eviction and prohibits the Jandlord from obtaining relief on the ground of a breach of 
an express covenant of tenancy unless and until he has served on the lessee the said 
notice in writing; ' 
(ii) That before filing the suit, even in the case of a monthly tenancy it could 
never be said that the tenant committed a breach of one of its clauses until the land- 
lord became entitled to file a suit for eviction and which means until he gave a notice 
under s. 114A; 

(iii) Until the landlord gives such a notice it could not be said that the Court 
acting under s. 13(1) could evict the tenant ignoring the provisions of s. 114A; 

(iv) That the Bombay Rent Act is a special Act and must be read harmoniously 
with the provisions relating to leases under the Transfer of Property Act and in re- 
conciling s. 13 of the Rent Act with the provisions of s. 114A of the Transfer of Pro- 
perty Act, in the absence of a notice under s, 114A of the latter Act the landlord’s right 
to recover possession under s. 13(1) of the former:Act would be ineffective; 

(v) That s. 114A would apply even where the tenancy was terminated under 

s, 111(h) read with s. 106 of the Transfer of Property Act as the tenancy when termi- 
nated under these provisions was on the basis of the express conditions in the lease 
and in the circumstances, s. 111(g) would apply to a case of forfeiture for breach of 
an express condition irrespective of whether the tenancy is a monthly tenancy or 
otherwise; 

(vi) That whenever there is a forfeiture on the ground of breach of an express 
condition, s 114A will apply irrespective of whether the tenancy is a nae tenancy 
or otherwise, 

The purpose of this part of the article is to show that none of the above 
propositions are sustainable on first principles or authority.- 

The effect of service of a notice of intention to forfeit the lease in the 
event of any one or more of the three contingencies contemplated under 
el. (g) of s. 111 of the Transfer of Property Act oceurring, is for the tenant 
to ‘‘forfeit’’, that is, lose the right to, or be deprived‘ of, the unexpired term 
or period of the lease which would have otherwise remained. The draconian 
effect of a notice of forfeiture was sought to be mitigated by the Legislature 
in enacting by, amendment in 1929, s. 114A of the said Act which provided 
relief against forfeiture on the lessee remedying the breach complained of. the 
result being the restoration of the status-quo., entitling the lessee to continue 
in enjoyment of the premises for the remainder of the term. 


No doubt, the act of forfeiture occurs hoth in long term as also short term 
leases and on princinle could also be enforced in the ease of a monthly or 
vearly tenancy, but in all cases it implies a premature determination before 
expiry of the agreed period of a lease. In the case of a lease for a fixed term, 
the lease would. come to its natural end by efflux of the agreed period of time. 
On such termination (and whiclr is the eventuality provided for in el. (a) 
of s. 111 of the said Act) there does not remain any interest in the property 
which conld vossibly be forfeited. Similarly. where a periodie tenancy is ter- 
minated in the manner provided by s. 106 of the said Act. there is no pmi- 
tive exercise of a power exelusivelv vested in the lessor, bnt merelv the adop- 
tion of the procedure whereby a right which the said s. 106 considers endemic 
to a periodic tenancy aud available indiscriminatelv to the landlord or tenant 
brings the term of such neriodie tenaney to an end. Here acain. on the 
tenancy comine to an end (beine the eventuality contemplated bv el. (A) of 
s: 111 of the said Act). the lessee conl not be said to have been devrived of 
or had forfeited anv interest in the nremises.” Orie cannot better deseribe the 
nature of a monthly tenancy hy’ referenee'tó its Beriodicitv, than quote the’ 
description thereof given by Béaumont C.J. in the case of Utility: Articles 
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Manufacturing Company v. Motilal Bombay Mills Litd.,* where his Lordship said 
adopting the statement of the law contained in an English case: 

' “A monthly tenancy, that is a tenancy ‘subject to a month’s notice, creates in the 

first instance a tenancy for two months certain. But as soon as the third month com- 
mences, that is not a new tenancy; it turns the original tenancy into a three months’ 
tenancy, and when the fourth month begins, the tenancy becomes a four months’ 
tenancy and so on so long as the tenaricy continues, until, that is, to say, notice to 
quit is given”, (p. 611). 
In the result when such a tenancy comes to an end by notice to quit as 
happened on the expiry of the notice to quit dated August 29, 1963 in the 
instant case, it was the notionally agreed period of the lease which came to 
an end. It would thus be seen that in either event, that is, on the expiry of 
the term in the ease of a lease for a fixed period, or on the ‘expiry of a notice 
to quit in the case of a periodic lease, the doctrine of forfeiture cannot pos- 
sibly find place.” There would be nothing to which the lessee was previously 
entitled as of right, which he was deprived of or had forfeited and which 
should induce relief being given to him in certain contingencies. It is im- 
possible, therefore, to escape the conclusion that a ‘‘notice to quit’’ given by 
the landlord whether motivated by the lessee committing a breach, of the terms 
of tenancy or issued, purely at the lessor’s fancy is an act in nature, quality 
and essence totally different from ‘‘an act of forfeiture’. One cannot pos- 
sibly identify one with the other withott doing violence to the plain meaning 
of those expressions ‘as understood in the context of their parent statute, that 
is, the Transfer of ‘Property Act. ° 

Tt is pertinent at his stage to again consider exactly what entitles the land- 
lord to file a suit and obtain a decree in. eviction against the tenant where the 
Bombay Rent Act applies to the premises. It bears repetition that the Rent 
Act operates once the. monthly tenancy is brought to an end by notice to quit. 
Till then, the tenant: is protected: by his contract of tenancy and the provisions 
of the Transfer of Property Act. On the exercise of the right endemic to 
a monthly tenancy by giving a notice to quit, the contractual tenancy is 
brought to an end. Were it not for the Rent Act the tenant would be a 
trespasser or a tenant-at-sufferance. In any event, the Transfer of Property 
Act goes out of the picture and the Rent Act steps in, and by virtue of 
s. 12(7) thereof gives conditional protection to the tenant, now, a statutory 
tenant; the conditions bemg (a) :the tenant paying the standard rent and 
permitted increases; (b) performing the terms and conditions of tenancy not 
inconsistent with the said-Act; and. (c) there being’ no ground of eviction 
available to the landlord under s. -18-of the Rent Act. On any of the three 
sets of conditions not being fulfilled, the protection is lifted in the case of 
condition (b) and in regard to most of the provisions of s. 13, absolutely. 
There is no scope for the invoking of s. 114A of the Transfer of Property 
Act at all, for the protection which the tenant seeks must be found within the 
four corners of the Rent Act.’ Accordingly, the question of any harmonious 
construction of the Transfer of Property Act with the Rent Act simply does 
riot arise at ‘all. 

The position in England and under sections analogous to s. 114 and s. 114A 
of the Transfer of Property Act and which were s. 212 of the Common Law 
Procedure Act, 1882, and s. 14 of the Conveyancing Act, 188], respectively 
was examined in the context of Rent’ Control legislation in the leading case 
of Brewer v. Jacobs In Brewer’s case, the defendant was a statutory 
tenant, his lease for a fixed term, having expired. He fell into arrears of rent 
and. also committed a breach of one. of the covenants of the original lease. 
No notice either under s. 212 of the Common Law Procedure Act or s. 14 of 
the Conveyancing Act was served on him prior to the issue of the summons for 
possession, requiring him to pay the rent and remedy the breach. Neither 


4 (1948) 45 Bom. L.R. 605.. 5 [1928] 1 K.B. 528. 
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of the Judges of the Divisional Court found any difficulty in holding that as 
after the expiration of the lease the defendant was in possession merely as a 
statutory tenant, his possession was conditional on his observing the terms 
and conditions of his tenancy. He having broken one of such conditions and 
having failed to pay the rent, the protection of the Rent Restriction Act of 
1920 was lifted and the landlord became entitled to issue the summons for 
possession. Bailhache, J. opined (p. 581): 

‘...It has been contended that a statutory tenant has the same rights with regard 
to these sections as has an ordinary tenant. I think that that contention arises from a 
misapprehension of the position of a statutory tenant. But for the Increase of Rent, 
&c. (Restrictions), Act, he would not be a tenant at all, and he is only in possession 
as long as he complies with the provisions of that Act. One of those provisions is that 
he shall pay his rent, and another is that he shall observe the covenants in his lease. 
He must find his protection, if any, within the Act, and other Acts did not apply at all”. 
In words which were even more significant McCardie, J. in dealing with the 
argument that the lower Court should have refused to make an order for pos- 
session because of the provisions of the Common Law Procedure Act, 1852, 
and Conveyancing Act, 1881, opined. 

‘,..That depends on the operation of those Acts when taken in conjunction or in 
contrast with the Increase of Rent, &c. (Restrictions), Act, 1920. It is to be observed 
that the term of the lease was five years, and that the term expired in the spring of 
1922. After that the defendant became a statutory tenant only, for his lease had gone, 
and with it any question of its forfeiture. (Italics mine). The defendant stood in 
a position wholly different from that of a tenant occupying under a subsisting lease for 
a term, and when once that fact is clearly appreciated, it seems to me that the pro- 
visions of s. 14 of the Conveyancing Act, 1881, as to the need of notice to repair, are 
quite inapplicable, because they deal with the power of the Court to relieve against the 
forfeiture of an existing term, And the provisions also of the Common Law Procedure 
Act, 1852, apply to the forfeiture of an existing term. (Italics mine). Consequently 
one must look to the provisions of the Increase of Rent, &c. (Restrictions), Act, 1920, to 
see what is the position of a statutory tenant” (p. 531). 

After referring to the sections of the Rent Act, 1920, corresponding to ss. 12 
and 13 of the Bombay Rent Act, which gave protection to the tenant and 
then took it away conditionally, his Lordship concludes (p. 532): 

“« ..Taking these sections together, it is clear that the tenant here had broken the 
obligations of his tenancy, and that the statutory tenancy which he possessed under 
s. 15 (corresponding to section 12 of the Bombay Rent Act) was liable to be taken away 
under the provisions of s. 5 (corresponding to section 13 of the Bombay Rent Act)”. 

It is difficult to appreciate how the ratio of this judgment could fail to be 
applicable to the facts of the case under discussion. The monthly tenancy 
was put an end to by the notice to quit dated August 29, 1963 and the peti- 
tioner remained in possession as a statutory tenant. There was no existing 
period: unexpired of any lease which could have been forfeited and in the cir- 
cumstances the question of relief against forfeiture could never have arisen. 
The petitioner had committed a breach of a term and condition of his tenancy 
and in the result the protective section, s. 12(7) of the Rent Act, did not 
come to his reseue. ə 

In Ganga Dutt’s case already referred to in the equrse of the discussion 
of the ease in Special C.A. No. 1060 of 1968, his Lordship Justice Shah (as 
he then was) in delivering the sndemient of the Supreme Court stated (para. 
5, P 1070) : 

. „Occupation of premises by a tenant whose tenancy is determined 'is by virtue 
of the protection granted by the statute and not because of any right arising from the 
contract which is determined. The statute protects his possession so long as the con~ 
ditions which justify a lessor in obtaining an order of eviction against him do not exist. 
Once the prohibition against the exercise of jurisdiction by the Court is removed, the 
right to obtain possession by the lessor under the ordinary law springs into action and 
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the exercise of the lessor’s right to evict the tenant will not, unless the statute provides 
otherwise, be conditioned”, . i 

In the case of Anand Nivas (P) Ltd. v. Anandji the Supreme Court felt 
called upon to examine the rights of a tenant under, the Rent Act consequent 
upon the termination of his contractual tenancy. . Speaking on behalf of the 
majority, Shah J., after setting out the terms of sub-s. (Z) of s. 12 of the 
Hominy Rent Act, proceeded (p. 422) : 

..A person remaining in occupation of the premises let to him after the deter- 
pikilon of or expiry of the period of the tenancy is commonly though in law not 
accurately, called ‘a statutory tenant’. Such a person is not a tenant at all: he has 
no estate or interest in the premises occupied by him. He has merely the protection 
of the statute in that he cannot be turned out so long as he pays the standard rent 
and permitted increases, if any, and performs the other conditions. of the tenancy”. 
Later 

is ” But with the determination of the lease, unless the tenant acquires the right 
of a tenant holding over,,.. the terms and conditions of the lease are extinguished, 
and the rights of such a person remaining in possession are governed by the statute 
alone. Section 12(1) of the Act merely recognises his right to remain in possession 
so long as (italics mine) he pays or is ready and willing to pay the standard rent and 
permitted increases and performs the other conditions ‘of the tenancy, but not the right 
to enforce the terms and conditions of the original tenancy after it is determined”. 

It is evident, therefore, that in holding it necessary for a landlord even 
after validly terminating a monthly tenancy, to serve a notice on the tenant 
to remedy the breach before filing a suit in eviction, the learned Judge 
(1) misconstrued the plain language of s. 114A. of the Transfer of Property 
Act, (2) misappreciated the nature of a statutory tenancy and failed to per- 
ceive the ambit of the protection conferred on a statutory tenant by s. 12 of 
the Rent Act and the cireumstances in which it would be lifted and (3) render- 
ed a decision wholly inconsistent with the ratios on which the above cited 
decisions of the Supreme Court in Ganga Dutt v.' Kartik Chandra Das, 
Punjalal v. Bhagwatprasad, Anand Niwas, (P) Lid. v. Anandji and of the 
Bombay High Court in Husseinbhai v. Navayug g Chitrapat were based. 


CONCLUSIONS. 


A. consecutive perusal of both the above judgments throws into relief cer- 
tain common elements which possibly served to deflect the process of reason- 
ing from the safe and well-trodden paths: 

(1) A failure to distinguish the respective spheres of application of the Transfer 
of Property Act and the Bombay Rent Act; and 

(2) A misconception of the rights of a statutory tenant and the stent of his de- 
pendence for protection on the observance of the terms of tenancy and the provisions 
of ‘the Rent Act. 

It is, therefore, rapet suggested that these two decisions should be 
reconsidered by a ‘larger Bench of the High Court. 


ADOPTION: THE WHOLE HOG.* 


Nor knowing whether to be pleased or not, I find that shortly after my 
article on Adoption i in (1971) Bombay Law Reporter, Journal, 37-35 there was 
published a decision of the Gujarat High Court, viz. Bai Chanchal (as guardian 
of Minor Rameshchandra) v. Manishanker,} which takes the doctrine of rela- 
tion back to its logical conclusion. In theory this is exactly what I had been 
‘bound to propose, and did propose, in so many words at p. 34. But it is a 
natural and logical prolongation of the five principles in Sitabai v. Ramchandra, 
and as such perpetuates the disastrous aspects of relation back, which Parlia- 


6 [1965] A.LR. S.C. 414, "Laws in the University of London, 
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ment had hoped to prevent by enacting proviso (ce) to s. 12 of- the Hindu 
Adoptions and Maintenance Act, 1956. Perhaps our problem is solved -by -a 
deus ex machina. If and when Parliament passes an Adoption of Children 
‘Act for all India (a piecemeal enactment of the future Civil Code) we shall, 
ho doubt, be relieved of the need to consider such questions, except for pro- 
perty rights arising out of adoptions, made ‘since the Act of 1956 came into 
force and prior to the expected Adoption of Children Act. That will still 
account for many thousands of families and many lakhs of rupees. 


_Without wasting crocodile tears on the doctrine of relation ‘back, we can use- 
fully summarise what happened in Bar Chanchal. It was very simple, and 
very characteristic. The family ‘were apparently Maharashtrian Brahmins. F 
died in 1918 leaving two sons, SJ and S2. SJ died in 1923 (so far back!) 
leaving a widow, Bai Chanchal, and his younger brother. Thirty-five years after 
her husband’s death, and after the coming into force of the Act of 1956, Bai 
Chanchal adopted A: A, through ‘his adoptive mother, sued 82 for partition. 
He was successful. He was allowed one half of the: joint-family property, and 
participation in all items of the joint-family assets and accumulations, with 
mesne profits from thé date when Bai Chanchal gave notice of severance 
to her brother-in-law. Since the latter has been’ ‘ostensibly sole surviving 
coparcener for thirty-five years, the participation of this - ‘nephew’ must have 
been a blow, and the wind fall must have been enormous. 


The plaintiff relied upon Sitabai v. Ramchandra3 The defendants relied on 
the literal text of s. 12 of the Act of 1956, and dwelt on statements of the 
Supreme Court in Sawan Ram v. Kalawanti4 Their Lordships not only stuck 
firmly to the reasoning in Sitabat’s case, explaining how the sole surviving 
coparcener is not a vestee of joint-family property so long as a widow survives 
with power to adopt, but also found something that I regret I had overlooked, 
and perhaps others had also. Reading the obiter dicta in Sawan Ram’s case, 
I had noticed some casual looseness of expression relating to what would be 
the position of the sole surviving coparcener in the set of facts disclosed in 
the Andhra Pradesh case on which they were commenting, and which they 
thought rightly decided on its actual facts. I wondered if they meant it to be 
taken seriously, and ignored the actual wording, knowing that it was not only 
obiter, but also relating to a dead piece of litigation, on which only imperfect 
arguments can have been addressed to them. Not knowing whether these re- 
marks could have been per incuriam as well as obiter, and overwhelmed by 
the actual decision, not caring (therefore) whether the tail-end of the judgment 
was significant on any ground, I passed them over, as any excited reader might. 
Later on I could not understand why in Sttabai’s case their Lordships of ‘the 
Supreme Court made no reference whatever to Sawan .Ram’s ease, the only 
relevant authority they were absolutely bound to consider! Now we know 
why it happened in that way. Their Lordships in Gujarat, S.H. Sheth and 
D.P. Desai, JJ., have (if I may say so) the credit of exposing the inaccuracy 
or insufficiency of those dicta in Sawan Ranv’s case, saying with engaging 
frankness that they would surely have followed them if Sitabai’s case had not 
come along meanwhile, and making it plain that if Sitabai was right, these 
obiter dicta must be not only wrong but also the result of much less mature 
consideration than the propositions in Sitabai’s case, which was altogether in 
point in the case before them. Now we know, therefore, why it was that the 
bench in Sitabai said nothing about Sawan Ram. They must have spotted the 
Slip, the hasty guess concerning the sole surviving coparcener | (with regard to 
whom, as I have said for years, there is no ‘vesting’: a point of view well. 
supported in.recent Supreme Court fiscal cases), and, not wishing to contra- 
dict so recent a Supreme Court case, and not being obliged to do that, simply 
{thought it in the publie interest to ignore it! Altogether the wisest thing, in 
the circumstances, they could have done, short of a thorough re-examination of 


~ 8 No. 2 above, 4 [1967] AIR: S.C: 1761. 
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Adoption in Modern Hindu Law, which would have been a professorial, not 
a judicial function at that time. Our mystification, now dispelled happily 
by , the Gujarat High Court, was a,small price to pay. 

. S0 now we have gone the whole hog. Relation back is a reality mdeed. 
The widow’s adoptee, provided he is adopted in the Anglo-Hindu sense of a 
dattaka adoption, may. divest the sole surviving coparcener, with all the old 
ancillary reliefs. I imagine Bombay will follow suit in due course. 

Not that it portends this result— but Dnyanu Gopal v. Jijaba Baba, now 
printed (with minute discrepancies) sub nomine Housabai v. Jijaba,’ will 
have, warned Bombay readers that the Bombay High Court intends to give 
the Supreme Court authorities the fullest scope, and to construe proviso (c) 
to s. 12 of the Act as’ narrowly as may be. In that case the widow, whilst 
holding a woman’s limited estate under the Act of 1937, had alienated some 
parcels of land improperly. She adopted a son after the Act of 1956 had 
come into force. It was urged that the adoptee could not be a reversioner, 
and could not set aside those improper alienations, since this would mean 
divesting the alienees. Nain, J., held, with great plausibility, that since the 
widow could, until the Hindu Succession Act was passed, convey improperly 
only for a limited estate, the only tenure that vested in the alienees was a 
limited tenure, and on the death of the widow, which was very shortly after 
her adoption, the alienees had a possessory title which could be upset by any 
reversioner (up to the Government of India). Therefore the adoptee was not 
in any way infringing the provisions of s. 12 by seeking to recover from the 
alienees lands which his adoptive mother had improperly conveyed to them. 
His Lordship does not say (nor needed he to have said) that if the alienations 
had been made after the Hindu Succession Act came into force (i.e. after s. 14 
had come into effect to enlarge her tenure) there would have been no hope 
of such a recovery. 
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Law and the people. By V. R. Krisuna Iver. New DELmI-55: People’s 
.Publishing House (P) Ltd., Rani Jhansi Road. Demi Octavo. Pages 173. 
‚Price Rs. , 18. 


Ir is felt in some quarters that a Judge has no means to defend himself 
against his critics and therefore he is at a distinct disadvantage as compared 
to his fellow citizens. This book gives the quietus to this belief, for it is 
composed of newspaper articles contributed by the author during his tenure 
as a ‘‘judicial activist’ on the Bench of the Kerala High Court wherein he 
gives short shrift to some of his critics. These scintillating essays range in 
subject from the conflict between the Legislature and the judiciary to a govern- 
ment of laws and of men, and are described by the author as 

“a minor effort to expose the pet political myth and legal superstitions garbed as 
great traditions and of a passionate presentation, tinged with marginal erudition, of 
simple suggestions for change in our legal system so as to make it a democratic service”, 
The leit-motive which runs through these articles is, that 


“if the legal system is not to be an oppressive instrument, the rule of law must 
run close to the rule of life... and our judiciary must adopt the wavelength of the 
nation; or to. vary the metaphor, the forensic tuning fork must vibrate in sympathy 
with the people’s heart-beats”. 

A few extracts perhaps will induce readers to go to the book itself which 
will be a rewarding experience. 

“While the Supreme Court is supreme "under Article 141 in its declaration of the 
law of the day, it cannot pontificate on what parliament shall not do in the days 
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ahead, since policy and’ politics ‘are areas where judges fear to tread. Once parliament 
makes a law in exercise of its legislative or constituent power, the court comes into its 
sovereign sphere to declare 'it dead or living. On the other hand, if judges lay down 
the do’s and the don'ts for future action, parliamentarians may suspect usurpation 
of- power—exactly as judges react if parliament passes a resolution as to how the 
court should construe a piece of legislation or if the executive directs the way a case 
has to be decided. ‘Acceptance of limited ‘supremacy’ and respect -for each other’s 
autonomy ‘are the comity and discipline of constitutional democracy.... 

In-service training for judicial personnel at all tiers and in diverse specialities is a 
‘must’ in a modern forensic system. Quantitative improvement can be registered if 
we organise legal workshops, seminars for judges, professional conferences to dis- 
cuss specific problems and to exchange experiences and judicial meets to tackle common 
difficulties. But speaking generally, in India, judges are assumed to be too omnis- 
cient to require judicial education, too insular to hold professional conferences and 
symposia, too aloof to frequent law libraries, too learned to learn any more! Ministers 
meet at conferences on common subjects, academics discuss latest advances at seminars, 
professional men hold refresher courses on technical matters—every developed depart- 
mient of public’ service confabulates educatively but judges alone do not.... 

n Indian. Judges have been too sensitive to criticism which in America would have 
bėen quite common and in England, judging by Lord Denning’s recent observations, 
would have been left to the people to judge instead of making forensic fuss about it. 
Nevertheléss, it may not be altogether out of place to say that the judiciary in India, 
from the lowest rung to the highest, keeps so far away from the ordinary life of 
the community that many of the judges are touchy when even judgments or court, 
practices are legitimately criticised. They believe in a special halo about courts and 
frown upon any intrusion into their doings or their sacred precincts.” 

‘Though some may find the opinions expressed by the author somewhat forth- 
right and trenchant, none can deny the sincerity of purpose underlying these, 
what the Minister of Law and Justice refers to in his preface, as the product 
of mature scholarship, wide experience and careful deliberation. Taking an 
overall view, these Seminal essays should be made compulsory reading for 
members of the judiciary. 

Somé insighis.into Fundamental Rights. By P. K. Trmarar Bompay-32: 
Published by the Registrar, University of Bombay. Demi Octavo. Pages 
<313.- Price Rs. 21... . 

‘Tris.book contains lectures.delivered in 1971 in the series Kashinath Trim- 
bak Telang Memorial Lectures founded under the auspices of the University 
of Bombay. The author is a well-known academician and at present is a 
member of the Law:Commission of India. The opening lecture subjects the 
opinions of Subba Rao C.J. and Hidayatullah J. in the Golak Nath case to 
a very close scrutiny and the author hopes that these views will be rejected 
by the Supreme Court and it will reaffirm the principles laid down in' Shankari 
Prasad’s case.: The next three lectures deal with the constitutional guarantee 
enshrined in art. 14 of the Constitution of India. After discussing its general 
principles and animadverting on the application of the nexus test, the author 
considers the validity of what he terms the ‘‘one person law” and the provi- 
sions of the Constitution directed against discrimination in relation to groups 
and communities. In the last two lectures which deal with constitutional pro- 
tevtion to property, a strong plea is made to delete clause (2A) ‘of art. 32 
of ‘the Constitution which was inserted by the Fourth Constitutional Amend- 
ment.. This is an important  disquisition on a live constitutional problem 
which ho serious student of the Constitution can afford to neglect. 


The: Indian Pårliament. and the Fundamental Rights. By P. B. GAJENDRA- 
GADKAÉ: Tagore Law Lectures. (University of Calentta). Cancurra-13: 
Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. Demi Oetavo. 
Pages 211. Price Rs. 25.” 
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THE controversy surrounding the Golak Nath decision will not rest till the 
Supremé Court reconsiders this judgment when it comes to determiné the 
validity or otherwise of the 24th and 25th Constitution Amendment, Acts. In 
the meantime, as the author of these lectures states, a debate on a national scale 
‘on the merits of its verdict goes on unabated. . Notwithstanding, that ‘he has 
already dealt with the problemi in his Judicial. capacity, he has in these lectures 
entered the lists against the majority verdict with the sole object, according 
to, him, of making the common citizens understand all the implications of the 
controversy in relation to the powers of Parliament to amend the Constitution 
-and their purpose. The first lecture analyses three decisions of the Supreme 
Court in Shankari Prasad, Sajjan Singh and Golak Nath which form the 
background to the question whether Parliament has power to amend Part HII 
of the Constitution of India. The subsequent two lectures deal with the rele- . 
- vant aspect of this question, namely, the correlation between fundamental rights 
‘and directive principles of State policy and the genesis: of the First, the Fourth, 
the Sixteenth and the Seventeenth Constitution Amendment Acts by which the 
Fundamental Rights were altered or abridged. .The following lectures con- 
_sider the general question as to whether written constitutions “are amendable, 
-the distinction between constituent power and ordinary legislative power and 
Parliament’s power to amend the Constitution.. If the author’s aim, as stated 
‘in his introduction, was ‘‘to educate the common citizens of this country in 
the basic postulates of [the] democratic process’’,' he has eminently succeeded 
‘In presenting these in language which is tellinely simple and Precise. 


The Rule of tow and the Indian Constitution. By Justices J: C.. SHAH (Reta. ) 
- Bompay-2: N.M. -Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Crown 
Octavo. .Pages95. Price Rs. 11. - 

Tuts book contains three lectures delivered in the thir series of Sir Dorab 
Tata Memorial Lectures which were instituted by the Trustees of Sir Dorab 
Tata- Trust in 1960. The first lecture deals with the developmént, structure 
and objectives of the Rule of Law and the succeeding one-analyses the provi- 
sions of the Constitution of India for determining. how far it is founded on 
the Rule of Law and whether any departures have: been made from its accept- 
ed pattern and whether it is reasonably possible- to, realise within its frame- 
work the social order promised by the Constitution-makers. The last lecture 
examines the rationale and the extent of the power of review under the Con- 
_Stitutional framework and concludes as follows :— 
~ “The Judges in a democratic society by their training, experience and oath of 
‘office fare not intended to represent popular reactions to each problem arising for 
_adjudication. Their oath is to the principles and values of the Constitution to ad- 
minister justice according to law, and not according to “the ‘dictatés of. popular will 
'on a given occasion. They cannot function as mouthpieces ‘of the élected representatives 
of the people, nor of the fluctuating popular reactions- fo- ‘problems as they, \arise 
assuming that such reactions may be reasonably ascertained. 

As a medium of interpretation of the verities of the’ Constitution and of the laws, 
‘judicial vision, of necessity, seeks guidance from the’ ‘wisdom of the’ past, the ex- 
perience of the present and the directions of the future. To compel it to put on the 
blinkers of popular reaction, actual or contrived, is. ‘to denude it of all the principles 
it stands for and to make it an instrument ‘of opptession, causes, institutions -and 
people not in immediate popular favour. ” i 

It is a sign of the times that members öf tlie higher laar aitor stepping 
down from the empyrean heights of ‘their ivory: towers “make good the oppor- 
tunity offered to them of freely expressing ‘their: views Without the restraints 
of the Judicial strait jacket. ee we. 
Cheques in law and practice.- By M. S. PARTHASARATHY, B. COM, Š (EONS. h 
G.A.1.1.B., A.I.B. (LONDON). Bompay-2: : N.M.: Tripathi Privater Ltd, 164 
Samaldas- Marg. Demi, Octavo. Pages 465.. Price. Rs. O Aas yl ees 
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SoMEoNE has said that there is no end to the making of books but that a 
new edition of this excellent treatise was called for within a couple’ of years 
of its first publication fully justifies its raison d’etre. This edition has under- 
gone a thorough revision and recent case law on the subject has been incor- 
porated in the text. The original scheme of the book has been preserved and 
the logical sequence followed in discussing the subject from the issue and 
negotiation of a cheque to its payment and collection by the bank is retained. 
A. notable feature of the book is that this somewhat specialised subject is treat- 
ed in language at once precise and clear and the narration, dovetailed with 
apt extracts from judgments, proceeds evenly. This pioneering exegesis on 
an important branch of banking law will commend itself not only_to bank 
officials but also to the businessmen and the public at large. 


Management of Corporations. By KuorsHep D.P. MApon, PH.D. Bompay-1: 
Progressive Corporation Private Ltd., 51 Mahatma Gandhi Road. Royal 
Octavo. Pages 521. Price Rs. 40. 


THE author who has specialised in company law and company management 
‘and who is a well-known educationist, has in this book made a comprehensive 
and comparative study of managerial control of corporations in India and 
elsewhere. After briefly tracing the evolution of corporate enterprise in the 
ancient world, the author has considered the origin and growth of companies 
and company law in England, India, U.S.A., Germany, France and Japan. 
The topic of corporate management is dealt with under the heads, manage- 
ment’s accountability, cornering of shares and take over bids and labour 
participation in management. This leads to a critical examination, of the manag- 
ing agency system wherein a plea is made ‘‘to mend and not to end’’ a well- 
established system by suggesting certain amendments to s. 324 of the Com- 
panies Act,1956. The concluding section of the book is concerned with the legal 
position and accountability of the Board of Directors and Corporate Manage- 
ment with suggestions inter alia for the need of a Council of Supervision to 
which policy decisions of the Board of Directors should be sent for approval. 
This pioneering thesis which is aptly described in the sub-title to the book as 
‘a multi-national study of corporate law and management’’ will commend it- 
self, apart from students of commercial law, to all those who are alive to the 
economic development in the country through the medium of corporations. 


Indian law of Marriage and Divorce. By Kumup DESAI, M.A., Barrister-at- 
Law. Bompay-2: N, M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. 
Royal Octavo. Pages 458. Price Rs. 35. 


IN this edition apart from statutes dealing with marriage and divorce included 
in the last edition of the book the author has in addition given commentaries 
on the Indian Christian Marriage Act, 1872 and the Indian Divorce Act, 1869. 
Topics such as restitution of conjugal rights, desertion, cruelty, adultery and 
custody of children receive extended treatment. The Appendices contain much 
useful materia] like the Rules framed by the various High Courts under dif- 
ferent matrimonial enactments and texts of statutes having a bearing on the 
law under consideration. With the inclusion of an Addenda the case law on 
the subject is brought down to date. As a self contained exposition of the 
law of marriage and divorce in India this book can be hardly bettered. 


Law and Procedure of Departmental Enquiries. By B. R. GHAIYE, B.A., LL.B. 
Luoxnow-l: Eastern Book Company, 34 Lalbagh. Royal Octavo. Pages 
1875. Price Rs. 70. 


THis impressive tome deals with the principles and procedure followed in 
eonducting departmental enquiries in public and private sectors. It need hardly 
be stated that the principles of natural justice have to be applied in disputes 
arising out of such disciplinary proceedings and the law on the subject is 
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principally derived from judicial precedents which are based on the application 
of these principles. It is therefore appropriate that the author should have 
referred to a large mass of decided cases in his exposition. After setting out 
the principles of natural justice and their applicability the author traces the 
different stages through which a departmental enquiry proceeds from the 
initial complaint to its final disposal by the High Court in exercise of its writ 
jurisdiction. This book which deals exhaustively with the subject will be of 
much practical use to lawyers, departmental officers and employees or officers 
of their union. 


The law of Carriers in India. By A.B. GaNvut, of Middle Temple Barrister- 
at-Law. Advocate, High Court, Bombay. Bompay-1: Messrs. C. Lall, 416 
Commerce House, Medows Street, Fort. Demi Octavo.. Pages 188. Price Rs. 20. 


AurHoueH the title of this book is generic it actually is a commentary 
on the Carriers Act, 1865, which deals with the rights and liabilities of com- 
mon carriers operating on ‘land and inland water transport. After considering 
the Act in its historical setting in an informative introduction, the author has 
examined the provisions of the Act in the light of decided cases reported till 
the end of 1971. As the Act is based on the English Carriers Act of 1830 
the author has done well to refer to important English decisions on the English 
statute, the text of which is reproduced in an appendix. To make the book 
comprehensive a section of it deals with the common carriers’ liability under 
the Indian Penal Code. This concise and lucid commentary will be useful to 
lawyers, persons engaged in transport business and their customers. 


Bhaumik on the Indian Railways Act, 1890. Fourth edition by S. D. MITRA, 
M.A, LLB. Advocate. Cancurra-13> Eastern Law House Private Ltd., 54 
Ganesh Chunder Avenue. Demi Octavo. Pages 465. Price Rs. 25. 


Ters concise and handy commentary on the Act incorporates recent amend- 
ments and the latest decisions. The appendices contain Rules framed under 
certain provisions of the Act, forms of forwarding notes and full texts or 
relevant sections of allied statutes which have a bearing on the Act, like the 
Indian Contract Act, 1872, the Carriers Act, 1865, the Railway Property (Un- 
lawful Possession) Act, 1966 and the Railway Protection Force Act, 1957. 
- Apart from lawyers this book will prove usetal for ready reference to railway 
officers and employees. 


Hindu law of succéssion. By Ss. V. Gurte, assisted by G.M. DIVEKAR, B.A., 
LL.B. Attorney-at-Law. Bompay-2 Br: N. M. Tripathi Private Ltd., 164 
Samaldas Gandhi Marg. Royal Octavo. Pages 636. Price Rs. 40. 


In this as in the previous edition of this book, the author has dealt with 
Hindu law as it was before the passing of the Hindu Succession Act, 1956 and 
as it emerged after the Act came into force. The old law is considered under 
three ‘main heads, namely succession to males, succession to females and widow’s 
estate or limited estate and forms the major portion of the book. The commen- 
tary on the Act critically examines decided cases which have been brought up 
to date. The author is now considered as one of the leading exponents of Hindu 
law. Thé present commentary will amply meet the requirements of the legal 
profession for an accurate and authoritative statement of the law on the subject. 


Ganguly’s Civil Court’ Practice & Procedure. Ninth edition by S.N. SEN, 
M.A., LLB. Advocate. Cancurra-18: Eastern Law House Private Ltd., 54 
Ganesh Chunder Avenue. Royal Octavo. Pages 1062. Price Rs. 40. 
Tue first part of this book deals with the entire process beginning with the 

filing of a suit to. its end in a decree and subsequent proceedings by way of 

appeal, review and revision. In between, topics such as how pleadings should 
be drawn up and how to conduct a case are discussed. The second part con- 
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tains notes on important provisions of the Central Acts and extracts from Rules 

framed by different High Courts. The following parts give model forms of 

plaints, written statements, applications, petitions, affidavits and model forms of 

deeds and notices. A useful publication for a busy practising lawyer as s well 

as a neophyte in the profession. 

Powers and. discipline for Police Security Forces. By S. K. Guosw. Cat- 
curra-13: Hastern Law House Private Ltd., 54 Ganesh Chunder Avenue. 
Royal Octavo. Pages 306. Price Rs. 25. 


Tan author who had a distinguished career in the police service lasting over 
three decades has already to his credit a number of publications on crimes and 
criminal Jaw. In the present volume he deals with a subject which is nearer 
to his wide and varied experience in the police force. It surveys the rules, re- 
eulations and enactments governing the powers and discipline of the members 
of the Police and Security Forces in India. ‘Powers of the police are con- 
sidered under such heads as investigation, arrest, bail and remand. In discuss- 
ing the disciplinary control relating to the police, various decisions of the 
‘Supreme Court and the High Courts are referred to. Central Reserve Police 
Force, Railway Protection Force and Central Industrial Security Force receive 
separate treatment. The appendices contain the texts of Acts and Rules ger- 
mane to the subject. This book will be eminently useful to members of the 
police force as it contains within a small compass all that they need know of 
.their powers and duties. 


The Payment of Wages Act, 1936. By D.S., CHOPRA, B.sc., LL.M. Advocate. 
CaLcurr4-13: Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. 
Royal Octavo. Pages 514. Price Rs: 35. 


Amone statutes with a definite social aim, this Act in recent years has come 
up often for judicial interpretation and some conflicting decisions have been 
rendered by the High Courts. The author of this commentary has with com- 
‘mendable lucidity explained the provisions of the Act against the background 
of Indian and English case law and has indicated the divergence of opinion 
formed by High Courts on some of these provisions. A case in point is 
the discussion on the scope of jurisdiction of the authority appointed under 
s. 15 of the Act. The author has succeeded in his aim to. make the book :self- 
sufficient as it contains not only the amendments made by the different States 
but a major portion of it reproduces the various Rules made by the Central 
and State Governments under the Act. - This is a. “notable exposition’ of an 
important aspect of industrial law. 


Laws relating to Partition. By MANINDRA NATH Das, M.A., B.G. CaLcurta-13: 
Eastern-Law House Private Ltd., 54 Ganesh Chunder Avenue. Royal Octavo. 
Pages 323. Price Rs. 30. 


Tus is a comprehensive survey of the law of partition. After dealing at 
-some length with the incidence of partition in relation to` Joint property under 
Hindu law the author discusses such topics as claims arising out of adverse 
possession and family arrangement. This is followed by matters relating to 
suits for partition and decrees passed in such suits, methods of partition, arbi- 
tration and division of Debutter property. The relevent case law is heavily 
drawn upon and the whole subject is dealt with in a refreshing manner. The 
appendices give relevant provisions of the Civil Procedure Code, 1908, the Limi- 
tation Act, 1968, the Arbitration Act, 1940 and the text of the Partition Act, 
1893. 


The Law of Ownership flats and apartments.’ By A. E. KARMALI, B.A. (HONS.), 
‘- LLB. Advocate. Bompay-2:' N. M. Tripathi Private Ltd., 164 Samaldas 
Gandhi Marg. Demi Octavo. Pages ‘560. Price Rs. 35. 


VoL. LXXIV. |’ © -' JOURNAL. 108 


Iy this new edition of the commentary on the Maharashtra Ownership Flats 
Act, 1968, the author has added a new section dealing with the Maharashtra 
Apartment Ownership Act, 1970, so as to make it a handy book on the two 
allied statutes. The commentary on the Act of 1963 and the Rules and Noti- 
fications issued by the State Government under the Act, lead to a very useful 
and informative discussion on the salient: features of the constitution of a co- 
operative housing society and the rights and liabilities of its members vis-a-vis, 
the society. A fairly full summary of some recent judgments having a bearing 
on the Maharashtra Co-operative Societies Act, 1960 and the Act of 1963 
is also included. The coneluding portion sets out much useful material such 
as precedents, model by-laws, conditions for registration of co-operative housing 
societies, loans, allotment of lands and disputes and arbitration. The second 
part of the book contains a commentary on the Act of 1970 and for compara- 
tive study. certain important provisions of similar statutes of Australia, America 
and West Germany. As the ownership flat system is now endemic in Greater 
Bombay and litigation in this field is growing apace, this comprehensive and 
reliable survey of the entire law on the subject will be indispensable not only 
to lawyers but also to flat owners and promotors of housing societies. 


Wealth Tax. Law and Practice. By- Av€.-SEN, M.A, LLB. Clhanourra-18: 
` Eastern Law House Private Ltd., 54 Ganesh Chunder ‘Avenue. Royal Octavo. 
Pages'425. Price Rs. 30. 


Tas commentary by*an ex-judge of a High Court which expounds the law 
on the subject against the background of general principles of liability to 
wealth-tax will be particularly helpful to members of the judiciary and to those 
specialising in this branch of the law. Apart from a comprehensive and lucid 
section-Wise commentary, the book contains the Wealth-Tax Rules, 1957 and 
Circulars and Press Notes issued till 1970 under the Act. Like any other tax- 
ing statute this Act has been amended year after year but its underlying prin- 
ciples have remained a constant factor and it is these latter on which the 
author has laid special emphasis in his commentary and which serves to differen- 
tiate, it from other run of the mill commentaries on the Act. In a future 
edition the publishers would be well advised to give a little more attention to 
proof reading. 

Law of Industrial Disputes. By P.R. BAGRI, B.COM., B.L. Advocate. CALCUTTA- 

13: Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. Royal 

Octavo. Pages 1237. Price Rs. 65. 


Wiru the rapid growth of Andustries in India in recent years, industrial 
disputes have come to the fore, which in their turn as a result of increased 
litigation, have let loose a plethora of. books on the law relating to such dis- 
putes. The present commentary on the Industrial Disputes Act, 1947, apart 
' from its merits, in terms of sheer.weight and size, is a substantial contribution 
to the subject. Hach section of the Act is subjected to a close analysis in 
the -light -of decided cases. from which relevant extracts are reproduced to 
pinpgint the principle involved. . The comments are lucid and examine every 
aspect ofthe provision under ‘review. The author in this his ‘maiden at- 
tempt”, as he puts it, has acquitted himself creditably and this book bids 
fair: to ‘take its place among some other notable expositions of the Act which 
have appeared so far. 


Law of carriage by sea. By B. C. MITRA, B.A., LL.B. of the Middle Temple, 
Barrister-at-Law. CALOUTTA-13: Eastern law House Private Ltd., 54 
‘Ganesh Chunder Avenue. Royal Octavo. Pages 261. Price’ Rs. 30. 

Tus book comprises of fourteen lectures delivered by the author as a Tagore 

Law Professor of the Calcutta. University in 1969. It deals with the topic of 

carriage by sea which forms a part of the law relating to shipping which 
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covers a wide field. The opening lecture after tracing the origin and history 
of maritime law with special reference to the history of India as a maritime 
country, leads to a consideration of the documents embodying a contract of 
carriage or affreightment, namely charterparty and bill of lading. The fol- 
lowing lectures deal with the various aspects of the law such as freight and 
shipowner’s liens. Separate lectures are devoted to a discussion of two Indian 
enactments—Bills of Lading Act, 1856 and Carriage of Goods by Sea Act, 1925. 
The concluding lectures consider the adiniralty jurisdiction of Indian Char- 
tered High Courts and Charterparties and Bills of Lading commonly used in 
Eastern waters. The text of the lectures is interspersed with English and 
Indian deciSions reported prior to their delivery and relevant extracts from 
judgments are given to underline the principles involved. The lectures are 
wound up with a strong plea to the Government to accelerate their shipbuild- 
ing programme. The Appendices contain specimen forms of some of ‘the 
charterparties and bills of lading of the Baltic & International Maritime Con- 
ference and reproduce specimen forms of the Chamber of Shipping of the 
United Kingdom and the Great Eastern Shipping Co. Ltd. of Bombay. These 
lectures are a distinct contribution to a subject of evergrowing importance as 
India progressively takes a leading place in the maritime activity of nations. 


Co-ownership and Partition. By SHAMBHUDAS MITRA, M.A., LL.B. Advocate. 
Fourth edition. CanLcurra-13: Eastern Law House Private Ltd., 54 Ganesh 
Chunder Avenue. Royal Octavo. Pages 808. Price, Rs. 25. 


As the author notes, the law relating to co-ownership is essentially a judge- 
made law and therefore it has to be gathered from the decisions of the Courts. 
In this book a commendable effort is made to state the law on the subject as 
deduced from the relevant case law and is discussed under such heads as dif- 
ferent forms of co-ownership, Mitakshara and Dayabhaga co-pareenary and 
relationship amongst co-owners. Partition which is‘an incident of co-ownership 
is dealt with under the heads partible and impartible property, oral partition, 
partition by deed or suit and effect of partition. The present edition brings 
up the case law up to date. This book will be of much assistance to the pro- 
fession as it brings within its covers the law on the subject dispersed in various 


law reports. 


The Central Excises and Salt Act, 1944. By B.C. MITRA, B.A., LL.B. of Middle 
Temple, Barrister-at-Law. CaucuTta 13: Eastern Law House Private Ltd., 
54. Ganesh Chunder Avenue. Royal Octavo. Pages 500. Price Rs. 40. 


Tum author who has specialised in some branches of commercial law has, in 
this book, given a comprehensive survey of the law relating to central excise 
duties on goods manufactured or produced in India. In his commentaries on 
the provisions of the Act he has referred to the relevant Indian and English 
decisions and the Addenda has brought down the case law to the year 1971. 
The text of the Central Excise Rules, 1944 is given in extenso. A notable 
feature of the book is the inclusion of texts of, or relevant extracts from, various 
Acts germane to the statute under consideration. This is a useful handbook for 
those who have to administer the law of excise as well as the business community 
which is affected by its provisions. 


B. B. Mitra’s The Provincial Small Cause Courts Acts, 1887. Eleventh edition 
By J.N. MALLIK, M.A., LLB. Advocate. CaLcurra-18: Eastern Law House 
Private Ltd., 54 Ganesh Chunder Avenue. Royal Octavo. Pages 279. Price 
Rs. 25. 

Tars new edition of a commentary on tie. Act has undergone a thorough 
revision in the light of the large mass of case law which had accumulated since 
its last edition was published over a decade and half ago. The object and 
scope of each section of the Act are clearly explained and “the decisions of the 
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Supreme .Court and the various High Courts are fully but briefly dealt with. 
Wherever necessary the State amendments are given. This is a handy and re- 
liable exposition of the law on the subject. 


Plaints and Complaints. Vol. I. By A.B. N M.A., LL.B. Advocate. 
CALCUTTA 13: Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. 
Royal Octavo. Pages 879. Price Rs. 25. 

THIs book is concerned with the principles of pleading and deals with the 
structure of plaints and written statements and allied matters such as verifica- 
tion of pleadings and parties to suits. A major portion of the book gives 
model forms of plaints for different kinds of suits and model forms of petitions 
under Central Acts. This book will be of practical use to lawyers and the liti- 
gating public. 


Laws relating to notices. By Ast B. MAJUMDER, M.A., LL.B. Advocate. Third 
edition. Cancutta 13: Eastern Law House Private Ltd., 54 Ganesh Chun- 
der Avenue. Royal Octavo. Pages 281. Price Rs. 18. 

Tuis book deals with various kinds of notices and the law applicable to them. 
The first part of the book deals with general observations on laws relating to 
‘notices, their definition and purpose, their classes and requirements, their ser- 
vice, persons competent to issue and accept notices, walver of notices ete. The 
next part-is concerned with notices under the Central Acts and the concluding 
part gives model forms of the various notices. The relevant case law on the 
subject is referred, to. This useful publication will come in handy to the busy 
practitioner in his day to day work. 


Law and Order. . By S.K. Guosa. Cancurra 13: Eastern Law House Pri- 
vate Ltd., 54 Ganesh Chunder Avenue. Demi Octavo. Pages 187. Price 
Rs. 20. O 
Tr author while looking back with nostalgia to the efficiency of the police 

administration during the British regime deplores its gradual deterioration in 

post-Independence days. He attributes this not only to poor leadership m 

the ‘higher ranks of the police service but to political interference in the work 

of the police. In a scathing diatribe on, the latter he states as follows: 

“The members of political parties, particularly of the ruling party, whether in 
the Legislature or outside have been fourid to interfere considerably in the working 
of the police for their selfish and partisan ends. Politicians frequently accompany 
complainants or litigants to police stations and try to influence the officer-in-charge 
and if the latter does not oblige him he is threatened with transfer from the police 
station and other penal consequences. Not infrequently also transfers and promotions 
of police officers are subjected to political pressures and seldom the Minister-in-charge 
is able to withstand such influence.... It is discouraging to find that politicians 
including some in power have time and again coddled anti-social and even anti-national 
elements for the votes which they are supposed to influence or sell and some of the 
Inspeectors-General who undertook to deal with them or their friends in the police 
force: had to be removed from their posts and forced to proceed on leave or to be 
retired compulsorily on the ground of ‘public interest’ ”’. 

It is indeed little short of a miracle that when things were at such a low ebb, 
the author not only should have survived for over three decades in the police 
service but should have attained the highest post in it and. in addition the 
recepient of what the blurb states, ‘‘the highest Police Medal in India, the 
. President’s Police and Fire Services Medal”. It is just as well that the au- 
thor’s opinions which, as he states, are based on his own direct observations 
of the police at work, should have remained dormant during the tenure of his 
service. The book otherwise deals with. the law relating to offences against the 
State and publie tranquillity, offences by or relating to public servants and 
against public justice. Among other topics dealt with are measures to step 
up the law and order machinery and provisions relating to prevention of offences. 
The book will be of particular interest to members of the police force. 
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Mulla’s Principles af Mahomedan Law. Seventeenth edition by M. HIDAYA- 
TULLAH. Bompay 2: N.M. Tripathi Private Ltd., 164 Samaldas Gandhi 
Marg. Royal Octavo. Pages 392. Price Rs. 22. 

Tr is rather late in the day to expatiate on the merits of this standard 
text-book on Mahomedan Law. The distinguished editor who has already 
launched a previous edition of the book, in this one has thoroughly revised 
the text and brought the case law up to date. Some parts of it are also re- 
written. Like its previous editions the present one will continue to meet 
the needs of the student and the lawyer for a concise and authoritative ex- 
position of the law on the subject. The printing and get-up of the book leave 
nothing to be desired. 


The Gujarat Municipalities Act, 1963. By RancHHopuAL M. SHAH, B.A., LL.B. 
Advocate. Bomsay 1: All-India Institute of Local Self Government, 11 
Horniman Circle, Fort. Demi quarto. Pages 497. Price Rs. 30. 

IN this exhaustive commentary on the Act the author, who for over two decades 
has been familiar with the working of local self-Government institutions, has 
given a brief survey of its growth in the States of Maharashtra and Gujarat. 
The commentary which is precise and lucid has drawn upon decisions of the 
Privy Council, the Federal Court, the Supreme Court and some of the High 
Courts. The appendices contain different Rules made under the Act and a 
comparative table showing vis-a-vis the sections of the Act, corresponding sec- 
tions of the Bombay District Municipal Act, 1901 and the Bombay Municipal 
Boroughs Act, 1925. This latter feature will be of much use to lawyers in 
their interpretation of the provisions of the Bombay enactments in the light 
of decisions rendered on analogous sections of the Gujarat Act. The Institute . 
is to be commended for sponsoring this excellent exposition of the Act and 
it is to be hoped that it will turn its attention nearer home and give us a 
similar comprehensive and up to date commentary on the Bombay Municipal 
Corporation Act of 1888. 

Basic documents in International Law. Edited By Ian Brownu, Fellow 
of Wadham College, Oxford. Second edition. Bompay 1 Br: Oxford Uni- 

` versity Press, Oxford House, Apollo Bunder. Demi Octavo. Pages 284. 
Price £1.25. 

_ xis book contains a selection of the basic documents relating to Inter- 

national Organisations, the Law of the Sea, Outer Space, Diplomatic Rela- 

tions, Permanent Sovereignty over Natural Resources, Human Rights-and Self 

Determination, the Law of Treaties and the Judicial Settlement of Disputes. 

Some of the instruments reproduced here are, Charter of the United Nations, 

Conventions adopted by the United Nations Conference.on the Law of the 

Sea,. Vienna Convention on Diplomatic Relations, Universal Declaration of 

Human Rights, Vienna Convention on the Law of Treaties and Statute of the 

International Court of Justice. The text of each of these instruments is pre- 

faced by an introductory note which also gives reference to relevant litera- 

ture on the subject. This compilation will be indispensable to students of 
international law and international relations. 


e am eR ent 


Psychiatry and Law. By J. C. Marrarta, M.B.B.S. (BOM.) ‘D.P.M: (ENG.) 
COR. F.AP.A. (U.S.A.) F.A.M.D. (U.S.A.). BomBAy-34 wB: Popular Pra- 
kashan (Pvt.) Ltd., 35e Tardeo Road. Demi Octavo. Pages 108. Price` 
Rs. 20. $ 
Ir is indeed very commendable that a busy medical ‘practitioner should have 

found time to write this book which gives practical hints to psychiatrists when 

called upon to give evidence as expert witnesses in a Court of law. The author 
who is a well-known psychiatrist and who has appeared in the law Courts on 
several occasions as an expert witness has, in the light of his varied and wide 
experience, lucidly explained the law relating to divorce, annulment of marri- 
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age, the custody of children, testamentary capacity, the standards adopted for 
determining criminal responsibility and privileged communications. Wherever 
necessary. case histories are given in extenso. A chapter dealing with the re- 
lation between chromosome abnormality and criminal behaviour will be read 
with interest by criminal; lawyers. The author has made some pertinent gug- 
gestions for amending the Indian Lunacy Act, 1912 which deserve careful at- 
tention by our legislators.’ 


The Bombay Tenancy and Agricultural Lands Act. By C. C. ANAJWALA, B.A. 

` (Hons.), LL.B. Advocate. Bompay 2: C. Jamnadas & Co., 146e Princess 

Street. Royal Octavo. Pages 298. Price Rs. 17. 

In this second edition of the book the author has provided an informative 
‘introduction: containing a study of law reform under the Fourth Year Plan. 
The amendments made in the text of the Act and the Rules by the States of 
Maharashtra and Gujarat as well as the latest case law are incorporated in 
the book. The impact of the several amendments made from time to time to 
the parent Act has provided a field day to lawyers but has proved a veritable 
stumbling-block to students and it is to these latter that this lucid exposition of 
the law will commend itself. 

Principal Pandit, Law and Legal Education. Edited By M. B. Musumpar, Civil 
Judge (J.D.), Poona 4: Principal G.V. Pandit Felicitations Committee, 
Law College. Pages 118. Price Rs. 10. 

Tis book contains articles which were originally written, for a souvenir pro- 
posed to be published by a committee formed to felicitate Prof. G.V. Pandit 
on his retirement from the Principalship of the Poona Law College. The arti- 
cles are contributed among others by Dr. J. Duncan M. Derrett, Mr. Justice 
Vaidya and Mr. T.K. Tope and relate to principal Pandit, legal education 
and on some other legal topics. The proceeds of the book are to be utilized 
to advance the purpose of a foundation, named after Principal Pandit, which 
is established to assist members of the legal profession and students of law. 


25 Year’s Digest of Revenue Cases. 1948-1972. Vol. I. Naarur 12: Wadhwa 

& Company, DHANTOLI. Royal Octavo. Pages 264. Price Rs. 25. 

_ Tmas book digests reported and unreported decisions of the Supreme Court, 
the Bombay High Court, the Maharashtra Revenue Tribunal and its Benches 
relating to the various tenancy statutes passed by the Maharashtra State. This 
digest will be of much use to lawyers who have to deal with tenancy matters. 
Studies in Judicial history of British India. By BHAWANI SHANKAR CHOW- 

DHURY, M.A., LL.B. Advocate Caucurra-13: Eastern Law House Private Ltd., 

54 Ganesh Chunder Avenue. Demi Octavo. Pages 346. Price Rs. 15. 

_.“The English conquerors wanted to deprive the conquered Indians of the benefits 

of English law and legal system for maintaining a racial superiority of status for them- 
selves in this country. So I had now to study the entire Judicial history of the 
British period with the object of ascertaining how this racial discrimination in favour 
of the English coloured British Judicial administration of India”. 
Thus the author in explaining the genesis of his book. He has been at pains 
throughout: to demonstrate by chapter and verse the discrimination that was 
practised between Indians and European British subjects both as litigants and 
as judicial officers during this period. In tracing the various stages of the 
judicial‘ administration in British India the author has brought many un- 
savoury things to light which are now best forgotten and can have interest 
only for the historian. Apparently much labour has gone into the writing 
and completing of this book notwithstanding the-fact that, as the author states 
in his preface, ‘ ‘my wife...hindered my - -work by urging me with her im- 
patience” ! 
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Thé- Review. No. 8, June 1972; ‘Bditor: Nyaut MacDermor. International Com- 
mission ‘of Jurists, 109 Route de Chene, oe Chene-Bougeries. Geneva, Swit- 
--"gerland, =. le 
' Tas issue will be of ‘particular interest to Indian readers as it contains some | 
ne of ‘a full length -legal study prepared by the. Secretariat of the Inter-- 
national ‘Commission ‘of Jurists, dealing with legal: issues arising out.of events `. 
in East Pakistan im.1971. In considering whether. India by. her ‘armed inter- - 
+ vention contravened her international Cbliga tions, ag se observations 
are made. — ETN 


} a 
“It must be emphasised that humanitarian iieri is not ‘the ee ‘of. justi- ,* 
. fication which ‘India has herself put forward. _As we have. ‘seen, India ‘claims to. haye 


', acted first in self-defence, and secondly in ‘giving support to the new Government” 
óf Bangladesh which she recognised when the hostilities began.: We have given our 
reasons for not accepting the validity of these claims: If India had wished ‘to. justify . 
pa action on the principle of humanitarian intervention she should have’ first made“ 

“peremptory demand” to Pakistan insisting that positive ‘actions be taken to rectify. . 


Cd 


‘he, violations of human rights. As far as we are aware no such demand was made. ``.. 


: In conclusion, therefore, we consider that India’s armed intervention would. have - 
` bed justified if she had acted under the doctrine of humanitarian intervention, and 
-~ further that India would have been entitled to act unilaterally under this doctrine in 


view of the growing .and intolerable burden which the refugees were casting’ upon. .. 


India and‘in View of the inability of international organisations to take any effective ~ 
action to bring to an end the massive violations of human rights in East Pakistan, which 
“were. causing the flow of refugees. We also consider that the degree of force. ‘used 
was no „greater than was necessary in order to bring to an end these violations raf’ 


human rights. 


‘ 
t 


Supreme Court Tax Judgments. Vol. I, Dicks 754, Vol. Ir Pages 839: fee : 


-HABAD, Law Publishing House, 39 Sheo Charan Lal Road. , Royal Octavo. 
Price Rs. 35 per volume. 5 
' THESE first'two volumes of a projected series of Sone ena contains full 
texts of Judgments‘on the’ various fiscal statutes rendered by. the Privy-Couneil 
(1922-1947), the Federal Court (1948-1949) and the- Supreme Court, from 
1950, ‘ to- 1971. The present volumes contain decisions , covering the topics . of 
* Account, Books” to “Capital”. The head-notes are succinct and to. the point., 
Thére is a, fairly comprehensive index in both the volumes and Vol. It also con- 
tains a ‘table of cases incorporated in, Vol. I which gives cross references to these 
tases reported in other series of reports. ;These’ well produced and reasonably 
priced ‘volumes will be indispensable to all, those who have to deal -with- taxa- 
_ tion laws. To keep the pubiestion up to date it is proposed to-bring’ oi., sup. ` 
‘plements periodically. | 





Pirst- “Report of the study group reviewing legislation affecting banking. 
Bombay-6: Banking Commission (Government of India), White House, Wal- 
keshwar Road. Royal Octavo. Pages 326. Price Rs. 12.50. . ; 


+ 


+ a 
- 


“ 


‘., Tasis a report of the study group under the Chairmanship ' ‘of Dr: P: y Raja. ` : 
mannar, former Chief Justice of Madras’: constituted by the Banking Com- >, oe 


‘mission to review. legislation: affecting banking. It covers matters relating `, 
inter alia to banking ‘regulation, the statutory provisions governing the State 
‘Bank, of India and the fourteen nationalised banks, the seerecy™ provisions . 
governing banks-:and the law relating to credit. information: A summary. of: 
conclusions ‘and recommendations which appear* at’ the, end of the- book ‘will 
be of: interest to ‘bankers and their constituents: ` ` : 
Digest of Revenue Tenancy Tenure Abolition Laws. Compiled hy H. B. VAr 
SHNAV; ‘B.A, ULB. ÀHMEDABAD:, Gujarat Law Reporter Office, 57/2 Gandhi 
Road. Demi octavo. Pages 296. Price Rs. 27.50. 
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wr 2 THE ‘HON’BLE mR, R. M: KÄNTAWALA. a É 


We offer our ‘warm felicitations to the Hon'ble Mr. R. M. Kantaivale’ on ‘his 
*, Sppeintencht, as the, Chief Ji ustice of the Bombay, ‘High Court 


His: ‘Lordship, who comes from a family of: lawyers; was born. a Cambay on 
‘October’ 6 6, 1916,. His. grandfather and father’ were’ both. lawyers ard the, latter 
had made ‘his mark as a leading practitioner at, Cambay.” On the distaff side.his . 
grandfather’ was also a lawyer. ` His Lordship passed the Matriculation examina- 
‘tion in ‘the: Year 1984 from the Cambay High} School and, after a year atthe Gujarat 
College” at ‘Ahmedabad, joined the Elphinstone’, College ‘at ‘Bombay from where 
he graduated i in 1938, securing the highest number of marks i in mathematics. Apart 
_ from holding thé: Dakshina Fellowship -of his: College, he was the-recepient of the 
_ Duke of, Edinburgh Scholarship, the Dastur Prize for Mathematics and the Mu- 
< gaseth Prize. Dr. R. P..Paranjape | Prize for Mathematics, though ‘primarily meant 
for the studerits of: ‘Fergusson College, was ‘awarded to him 4s no suitable candi- 
date could be found fromn:that College: He pass séd his M.A, examination in 1940 
standing first. in mathematics. In 1941 he passed his LL. B. examination in‘the 
first class and ‘inthe same year he was enrolled asan. ‘advocate: on the Appellate 
Side of the. High Court. . After passing the Advocates’ (0.8.) Exariination, where 
also-he stood first, he joined: the Original ‘Side Bar in: ‘September. 1943," Hè read in 
the Chambers of Mr. N. H: :Bhagwati, later a Judge of the High Court and ‘the Sup- 
reme Court, and: thereafter with the eminent advocate Mr. M. P. Amin’and soon 
‘acquired’ a'large. practice. He was, appointed an additional J udge of the ee 
, Court on ‘February 9, 1962 and was ‘made permanent on February 6, 1964. 


s During his puisne, Judgeship veryatow. of His ;Lordship’s- judgments: were 

k e ‘for réporting....Some-of the important ones were reported at 66 Bom. 

' LZR. 499, where.it was “held that.a mere extinguishment of interést in immovable 

‘property may be, made-ofally,-at'6?Bom. L.-R:5723, which considered the excer- ` 

cise of jurisdiction of the Court under. By ag of the Companies Act, 1956 to confirm 

‘alteration in the objects ofa company. ‘and the recent decision at 74 Bom. L.R. 

“514, which had to. deal‘wwith: the question of the maintainability of a, suit by the 

` High Court in its’ Admiralty Jurisdiction where goods are carried ‘by a foreign 

* ‘ship. froma an Indian’ port to a foreign‘sountry.’.' Thege judgments bespeak a inind 
mathematical’ in its precision and nurtured,on first’ ‘principles oflaw. ° 


His Lordship, i is of a retiring’ ‘disposition ‘and apart from his judicial duties- his 
main interest lies in, religion and Indian, Philosophy, of which latter he'is a keen 
' student. Perhaps: ‘alittle known fact, is that under; ‘the guidance of his revered 
father who'initiated. hith- -early.in life in religious practices, ‘he,could, at the tender 
age of fourteen repeat from memory. the’ slokas of the: Gita: from one end of it to 
the other without a hitch. ae ae eg 


Ye 


“With such’a background and such, unique endowments’ we can ‘chinfdlently look 
forward to a very successful and distinguished’ ténure i in the high office His Lord- 
ship is called upon to Seu a S 
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The following reference was made on October 27, 1972, on the occasion of the 
elevation of the Hon’ble Mr:, Justice .R. M. Kantawala as Chief Justice of the 
Bombay High Court. t “3 


Mr. M. P. Amin said : o o ` A 
My Lord, on behalf of the Original Side Bar, and particularly myself, I wish 


you a very warm and a very sincere and affectionate welcome on your appoint- 
ment as the Chief Justice of this premier High Court. ` i 


My Lord, your appointment is well deserved and rightfully achieved. -As a 
matter of fact, after the elevation of Mr. Justice Chandrachud to the Supreme 


~.Court Bench, it was a matter of certainty that Your Lordship would be the Chief 


ad 


Justice of this Honb’le Court. : It was only a question of time and,.My Lord, 
today that-event has come off. The members of the Original Side Bar as well as 
the Appellate.Side Bar are extremely happy over this appointment. 

My Lord, you had’ a very brilliant academic career. You came from a small 
village, Cambay, and you have risen to this high position and the citizens of Cam- 
bay would be rightfully proud that one of them has become the Chief Justice of 


_. this premier High Court. 4> | p g TE 
‘. Your school careér was wonderfully bright. In your college career you 
, also showed marks-of. brilliance. You passed your B.A. Examination with mathe- 


matics with highest distinction and achieved the Dakshina Fellowship of the 
Bombay University. You passed your M.A. Examination with distinction and 
you passed both the LL.B. Examinations with first class marks with distinction. 
After that you appeared for the Advocate O. §. Examination, which was in 
those’days avery severe test. You passed your Advocate O. S. Examination 
in 1948 and then started practice and within a short time Your Lordship got 
lucrative practice. I am proud to remember that in 1945-46 Your Lordship along 
with Ratanlal L. Dalal came to my Chamber and started reading in my Chamber 
as my junior. Your Lordship continued reading in that way almost right upto 
the time that you were appointed a Judge of this Hon’ble Court. You were 
most helpful to me. I immediately found in you a very competent and efficient 


` lawyer well prepared on all principles on questions of law on a variety of subjects 


in the conferences that I used to have in my Chamber. When you were always 


_present there, you discussed the questions with brilliance and Solicitors began to 


know your highly academic qualities that helped you in your practice later on. 
Ultimately, My Lord, you were appointed a Judge of this Hon’ble Court on Feb- 
ruary 9, 1962. It was a°unique honour that you got because on the same day . 
you got an offer from the Chief Justice of the Gujarat High Court to accept the | 


judgeship in the Gujarat High Court and on that very day you received an offer 


from the Chief Justice of this Hon’ble Court to preside as a Judge of this Court 
and Your Lordship really took a right decision.to be a Judge of this Honb’le Court 
and it:was indeed a very wise decision that you took and ever since 1962 you have 
been presiding over the various Courts in this High Court. For several years in 
the beginning you presided over the Courts on the Original Side. Thereafter 
you also presided over the Court on Appellate Side. The Appellate Side Bar got 
an opportunity of coming in close contact with you and appreciating your noble 
virtues. My Lord, in your Court everybody was in a happy mood. You are by 
nature.and temperament most courteous, very cool, most unassuming, very helpful 
and most generous. You were particularly careful to see that a word of encourage- 
ment would go a great way in the conduct of cases. To you. seniors and ‘juniors 
were equal. In your Court.litigants and lawyers’ expected, and very. rightly 
expected, that justice would be done and in fact justice was done. Your-Lordship’s 
quick grasp and mastery over facts and principles of law which were involved in 
cases that came up before Your Lordship were simply. proverbial and Your Lord- 
ship immediately put your finger on the right point in the case which ultimately 
really decided the particular case which was being heard before Your Lordship. 
This is the way in which Your Lordship acted as a Judge. You ate an ideal 
Judge. People will remember you all their life and in the fitness of things you 
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have now become the Chief Justice of this Hon’ble .Court. To me particularly 
it is a matter of great pride and satisfaction that one of my juniors has become 
the Chief Justice of this Hon’ble Court where I am still alive to practise and it is a 
very happy day particularly for me amongst others. 


My Lord, as a Chief Justice you have got several-years to preside over this Court 
and during the course of that period we are all confident that you will be really 
introducing measures which would help the cause of administration of justice. 


My Lord, many cases are waiting for decision. There are delays which are 
proverbial delays. Cases are not disposed: of for years, and then there is an ap- 
peal and a further appeal and so on. Very often the litigant is not alive to see 
the fruits ‘of the litigation when such delays are there and we are quite con- 
fident that under Your Lordship’s guidance as'the Chief Justice of this Hon’ble 
Court various reforms would be introduced so as to make the administration 
of justice popular and quicker and help the-litigants to realise the fruits of the 
litigation in the shortest -possible time. 


My Lord, in course of time higher-honours are still waiting for you and we ex- 

pect that a day will soon come when you will preside over the Supreme Court 
which is the highest honour a member of the judiciary can aspire for in this coun- 
try. i T ee . 
As I said you passed your B.A. Examination with great honours, you got highest 
marks in.mathematics and you obtained the coveted Dakshina Fellowship of the 
Bombay University. Various prizes were awarded to you in your subsequent 
examinations and scholarships were awarded to you of which really any man can 
be proud of. Your Lordship’s career as a Judge is really remarkable and will be 
remembered by all members of the Bar for all time to come. I wish Your Lord- 
ship complete and effective success in this new role of activity. I wish Your 
Lordship long life, happiness and good health to conduct and carry on very 
efficiently the administration of justice in this Hon’ble Court. 


Mr. R. W. Adik, President of the Advocates’ Association of Western ‘India, 
said: 

My Lord, on behalf of the Advocates’ Association of Western India, I associate 
myself with the sentiments expressed by Mr. Amin and I join in extending to Your 
Lordship a very warm and hearty welcome and felicitations on the eve of Your 
Lordship’s assuming this high office of this premier High Court. 


= My Lord, after a brilliant academic career you have proved to be an equally 

brilliant Judge. I had seen you at the Bar. You were known for your thorough- 
ness and uprightness and you used to conduct yourself in the Court with utmost 
dignity and you were a very fair opponent. You had all the essential and good 
qualities of a good Judge, namely, to hear patiently, to reply wisely, to consider 
dispassionately and to decide impartially. 


You practised mainly on the Original Side and when you were assigned Appel- 
late Side work, we found that you were an equally popular Judge on the Appellate 
Side where matters were decided strictly on merits and no other considerations 
weighed in the matter of deciding cases, Even juniors were most'confident in 
Your Lordship’s Court because they knew that no injustice was likely to be done 
only because the junior is appearing or the advocate is not prepared. On the 
contrary, when I transferred some of my briefs to some of my juniors in respect 
of cases in your Court, I told them “‘here is a Judge in whose Court injustice would 
not be done only because a. junior is appearing or his adversary is a senior.” 
The success of the judiciary depends upon the confidence reposed by every liti- 
gant and lawyer in Court and that confidence fortunately everybody reposed in 
you, 
It is always the privilege of the Bar to criticise or condemn a Judge either in 
the corridor or in Bar Room. I am happy to convey to Your Lordship that during 
the 10 years’ long period, there was no adverse comment or no adverse complaint 
against Your Lordship. 
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Your Lordship is known: for your keen sense of justice. Though you were ~ 
dealing with cases on the Original Side, you never found fault with our pleadings 
nor gave unnecessary lengthy lectures in respect of pleadings. That is why you 
have endeared yourself very much to the Appellate Side not only in the discharge 
of judicial functions, but also by being judicious and equitable. I have come to 
know that recently some injustice was done to the senior members of the ad- 
ministrative staff in the matter of promotions to the posts of Assistant Registrars 
and I am told that Your Lordship, in consultation with your predecessor-in- 
office Mr. K. K. Desai, and Justice G. N: Vaidya, has undone that injustice and 
senior people who were kept back while juniors were sought to be promoted, were 
selected on merits. There is also a feeling of satisfaction and almost jubilation 
even among the members of the Bar that at your hands not only justice would be 
done in Court, but even the members of the staff and the subordinate judiciary 
will get justice at your hands. 


My Lord, on behalf of the Appellate Side Bar, I extend all and every cooperation 
to Your Lordship and wish you avery distinguished and successful career and 
higher and better honours in future. 


The Hon'ble Mr. R.. M. Kantawala, Chief Justice, replied : 


Mr. Amin, Mr. President of the Advocates’ Association of Western India and 
Members of the Bar: 


Little did I think, till recently, that I will be called upon to shoulder this res- 
ponsibility. - It was the elevation of a great Judge brother Justice Chandrachud 
to the Supreme Court, that required me to hold this office. I must thank you 
for your kind and generous sentiments. I take them as tokens of your goodwill 
and affection. They will inspire me to perform the functions and duties of this 
' High Office that I am called: upon to discharge. Today my thoughts go back to 
the last three decades during which I was associated with this Bar. When I 
started my career in this profession in 1948, I hardly knew anybody at the Bar 
though born in a family, where law was the profession for two generations. For 
almost the whole of my career at the Bar, I was fortunate to have as my Guru, 
a kind and affectionate senior Mr. M. P. Amin, whose good wishes I am lucky to 
receive today, in this Court. I will be failing in my duty if I omit to express my 
gratitude to him on an occasion like this. But for his inspiring guidance and 
assistance I would have been an unknown entity in this profession. During al- 
most two decades that I was at the Bar, I was lucky to have goodwill and co- 
operation of everybody both seniors and juniors. It was a matter of pride that 
this Bar occupied a unique position in the country. It provided the best of the legal 
talents that the country needed. For last many years if anybody in the country 
wanted to have proper legal aid or advice he was induced to approach the mem- 
bers of this Bar. Ever since our independence, on great many occasions the 
members of this Bar were called upon to occupy the highest offices of law offi- 
cers in the country. The Bar is proud to have its members on number of occasions 
occupying the position of Attorney-General, Solicitor General and Additional 
Solicitor General. Even for advocating the cause of this country in international 
forum, the members of this Bar were selected to represent its cause. 


The Bar has made its name not only in the field of its legal ability but also for 
integrity and honesty. It has laid down standards and traditions which others’ 
will like to follow. 


- An expression of affection from such a Bar ‘is an occasion for inspiration. We 
are all conscious of the task that remains to be done in the cause of administra- 
tion of justice inthis temple of justice. When I joined the Bar there was hardly 
any litigation that remained undisposed of within 2 or 8 years. Matters like writ 
petitions were disposed of the very year they were instituted. Things have taken 
a different shape in recent times. A real and genuine grievance is felt by the 
litigating public for delay in disposal of cases. It is axiomatic to say that justice 
delayed is justice denied. It encourages a dishonest litigant to raise needless 
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defences with a view to postpone the evil day. It is in this field that the co- 
operation of the ‘Bar is most welcome. ' The ability of the Bar is reflected in the 
ability of the Bench—the ability of Judges.. It is the Bar that to a great extent 
provides able and competent Judges. Members of the Bar after having roaring 
practice for a fairly good number of years should be prepared to sacrifice a little 
when there is a call for public service or duty. Conditions of service of a Judge 
are rather unattractive looking to the modern times and cost of living. But a 
stage comes in everybody’s life when self interest has to be subordinated to public 
cause or service. It is here that I need and am anxious to have the utmost co- 
operation from the Bar. During the decade that I have been on the Bench, I 
am thankful to you for your utmost co-operation. I seek your co-operation in 
maintaining the highest traditions and reputation of this High Court which is 
second to none in this country. > ` 


THE HON'BLE MR. K. K.. DESAI. 


Reference made on October 26,1972, on the retirement of the Hon’ble Mr. K. K. 
Desai, Chief Justice. 


Mr. M. P. Amin said: 
My Lord, 


On behalf of the Original Side Bar and. on behalf of myself I tender to Your 
Lordship a very hearty, sincere, warm and affectionate send off on your retirement 
as the Chief Justice of our High Court. 


My Lord, that was the highest honour that was given to you and which a mem- 
ber of the Judiciary can expect in the State service. We knew that when the 
ex-Chief Justice Mr, Kotval was to retire in September it was a matter of certainty 
that you were going to be the Chief Justice of our High Court. It was only a 
question of time. The only regret is that you were here for a very short time. 
Within that short time you must have introduced several reforms which will be 
helpful for the administration of justice. We wish you had stayed for a longer 
time so that the course of administration of justice would have improved consi- 
derably under your guidance and supervision. Whatever little that has been 
done we are content with and I am happy that you are retiring as the Chief Jus- 
tice of our Court. My Lord, you were born in a noble and cultured family and 
that is responsible for the traditions that you have formed and which have enabled 
you to possess good qualities like humility, respect, reverence and consideration 
‘for others and you have continued to hold to those good qualities during the whole 
of your life. Your father Doctor Kalyandas Desai was the President of the Arya 
Samaj whose activities had spread far and wide. Your Lordship showed marks 
of academic competence from the very commencement of your college career. 
You joined the Elphinstone College and graduated from the Elphinstone 
CoHege and you decided to go in for law and to join the profession 
of a. lawyer. You passed the law examination with very high dis- 
tinctions. You stood first in Hindu Law and you got the highly coveted 
Spencer’s Prize and Arnold Scholarship. That was indeed the highest 
qualification which a graduate in law can aspire for and that is what Your Lord- 
ship did achieve. With that Your Lordship joined the profession and studied 
for the Advocate O. S. Examination which in those days was a very difficult exa- 
mination. but though difficult, it was of great assistance in the subsequent prac- 
tice. After passing the Advocate O, S. Examination you started practising at 
the Bar. ‘In the early years you were reading in the Chamber of Mr. Munshi, an 
eminent lawyer, under whose training you acquired the necessary legal experience 
and that was helpful to you in your practice. You subsequently for some time 
read in the Chamber of an eminent counsel Purshottam Tricunidas. Ever since 
you started practising you had-not to wait and you were one of the lucky few 
who had not to wait.: That was due to your equipment, efficiency, knowledge of 
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law, and acumen, quick grasp of the facts of the case which was entrusted to you. 
I had a recollection about you having been my junior in one or two cases. At 
the time of conference you were thoroughly prepared and extremely helpful as 
a junior. It was not mere reading and trying to attend conference in a hap- 
hazard manner. ' Ever since then I had the highest regard for your legal acumen. 
In course of time your practice grew and ultimately you were appointed an addi- 
tional Judge in August 1958 and within the course of about 15 months’ time in 
December 1959 you were appointed a permanent Judge of this High Court. Ever 
since that time you have been presiding over this Court mostly. on the Original 
Side and of late on the Appellate Side also. I may tell you My Lord that every 
member of the Bar who appeared in Your Lordship’s Court had the highest satis- 
faction. Your Lordship soon after the pleadings were read in the case, with your 
legal experience and acumen and with your robust common sense, put your 
finger on the right point and ultimately that point resulted in the adjudication of 
the matter. The way in which the cases were conducted in Your Lordship’s 
Court was absolutely admirable and satisfactory. You were courteous to the 
members of the Bar whether junior or senior. On the contrary if a junior ap- 
peared Your Lordship gave him the necessary encouragement which really.some- 
times is lacking in other Courts. You never raised your voice either in anger or 
despair but Your Lordship heard patiently and quietly and at the same time 
courteously heard the members of the Bar with the result that Your, Lordship 
gave complete satisfaction to the Bar as well as to the litigants. They were sure 
that in Your Lordship’s Court justice would be done and substantial justice was 
always done. Your Lordship’s disposal was quick, because with your legal ex- 
perience and acumen and robust common sense you disposed of matters in a much 
shorter time. There was not a minute’s time which was wasted in Your Lord- 
ship’s Court and the time that was utilised was usefully utilised in quickly dis- 
posing of the matter. That is a credit which Your Lordship got and that is the 
experience of each member of the Bar. Your Lordship has acted as a Judge for 
nearly 15 years, and we only wished that Your Lordship sat as Chief Justice for a 
longer time. 


Even though Your Lordship is retiring, higher honours are still in store for you 
and in any event Government will entrust you with responsible work which will 
be handled by you as a competent Judge with judicial experience. We wish that 
Your Lordship’s time will be utilised for the benefit of the community in that 
manner. 


My Lord, Your Lordship had not only judicial but also extra-judicial activities, 
Your Lordship was a keen golfer and a voracious reader. Your Lordship has 
taken lot of interest in fine arts, specially painting. It was particularly due to 
Mrs. Desai that Your Lordship has really taken interest in art of water-colour 
because she is a highly talented water-colour artist and her work has been appre- 
ciated with great admiration not only in this country but even in foreign countries 
like London, Paris, etc. That is a great asset and Your Lordship will continue 
that interest even hereafter. ae 

My Lord, we are really parting with a painful attitude but part we must. You 
must retire at the age of 62. The verdict of the Bar is unaminous that Your 
Lordship has treated them all equally with courtesy, with dignity, with decorum 
and with utmost patience. I wish Your Lordship a long happy life so that you 
may really enjoy your well earned rest. 


Mr. R. W. Adik, President of the Advocates’ Association of Western India, said: - 


My Lord, on behalf of the Advocates’ Association of Western India, I fully 
associate myself with the sentiments expressed by Mr. Amin. — e l 


My Lord, it is said that parting is sorrowful. However, in your case it is mixed 
with sorrow and joy. I say it is sorrowful as we will be losing a good Judge. 
I say that it is joyful as, after a long period of 15 years, you will be returning back 
to us and-we welcome you at the same time to the Bar.. I am happy to note that 
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Your Lordship is going to have Chamber practice in Bombay and also that you 
are planning to shift to Delhi. There will be no difficulty when your Lordship 
returns back to the Bar. I must thank you publicly for defending members of 
the Bar in your.reply to the réference which was made at the time when you took 
over as Chief Justice. You condemned the fashion of remarking that the standard 
of the Bar’ has fallen. It has almost become a fashion and custom that every- 
body talks about the standards of the Bar after he is elevated as a Judge. A 
junior and a briefless member of the Bar after his appointment as Civil Judge 
(Junior Division) says the next day that the standards of the Bar have fallen 
and he is not getting expected co-operation. The same thing happens when the 
Judge retires when he says the standard of judiciary has fallen. A few years ago 
when I met a retired Judge of High Court and he inquired about the High Court, 
I told him that the High Court was functioning well. He said ‘Don’t you realise 
that now-a-days the standard of the Judges of the High Court has fallen?” 
{ only -because he has retired about eight days back !) 


“My Lord, as I said earlier, you are the most popular Judge on the Appellate Side 
and every member of the Aasociation has great admiration, respect and love for 
you. You have the unique tact how to keep the atmosphere in the Court lively 
and interesting and I fully endorse Mr. Banaji’s views expressed by him last time 
that whenever he felt bored; he used to go over to Your Lordship’s Court and he 
felt quite happy there. At the same time, I refer to Your Lordship’s sound com- 
monsense, the commodity which is somewhat rare and that helped Your Pep 
in disposing of matters and getting rid of unnecessary arguments. I remembe 
that one Civil Revision Application was being argued before Your Lordship where- 
in the plaintiff filed a‘suit-for recovery of the price of goods sold and delivered. 
Both the defendants wére absent and even then: the learned Judge dismissed that 
small cause suit saying that it was wager when in fact it was nobody’s case. My 
junior was to support the judgment fully, and he had made elaborate preparations. 
When the facts were mentioned, Your Lordship quietly said “I would have hanged 
that Judge if I had the power to do it”, with the result that there was great 
laughter in the Court, the respondent’s advocate did not even open his mouth and 
the Rule was made absolute. 

My Lord, since Your Lordship is retiring, on behalf of the Bar I wish to say 
that till this day you had the right to deliver judgments and we have accepted 
your judgments. To-day it is our right to deliver judgment, that judgment is 
not a dissenting judgment. It is unanimous, and in your favour. 


I learn with regret. that this right of the Bar to deliver judgment willbe taken 
away from the next month. That was the only powerful weapon in the hands of 
the Bar to keep the Judges on the right path and to correct the erring Judges. 
But, unfortunately, that right is now being taken away ex-parte, behind our back, 
without giving any hearing to us and without following the principles of natural 
justice. - It was very sparingly-used by the Bar. This right has unfortunately 
been taken away from the Bar. 


I wish Your Lordship long life, good health and Benet and better distinctions. 


‘The Hon'ble Mr. K. K. Desai, Chief J aes’ replied : 
- Mr. Amin, Mr. Adik and members of the Bar, 


My father was a staunch believer in Vedic religion and the principles of the 
Arya Samaj. ‘As a leader and organizer of all the activities of the Arya Samaj 
in Gujarat and Bombay, he established many institutions and a Gurukul. To 
make me a Pundit and a religious preacher, at the age of 9 he sent me to the Guru- 
kul which was a residential teaching institution. I studied at the Gurukul as a 
resident student upto the age of 18-19 when I ran out and appeared for and passed 
Matriculation Examination of the Bombay University. My father’s hopes. of 
making me a Pundit and a religious preacher were dashed to the ground. 


. When I succeeded in the First Year Arts Examination, his ambition was. that 
I should: be a doctor so. that I could inherit his dispensary aid medical practice. 
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That was also frustrated by me on the flimsy ground that a dootor’s life was drud- 
gery and of sleepless nights and without vacations. It is significant that on the 
same grounds my son has rejected my advice to him to become a lawyer! He 
said that a lawyer’s life is also a drudgery and of sleepless nights. 


1984 to 1988 was the period of studies to become a lawyer. I completed arti- 
cles for qualifying as a solicitor and gained immense experience of conveyancing 
practice and the working of Attorneys’ offices. I was studying for the Solicitor’s 
Examination to be held in September 1988. My solicitor uncle Devidas Desai 
suddenly suggested that I should appear for the Advocates (O.8.) Examination 
in August 1988 which advice I accepted and, as luck would haveit, was the only 
one candidate declared successful in the Advocates (O.8.) Examination in that 
year. On this incident hanged my whole career. Instead of becoming a solicitor 

which was my goal then, I decided to practise as an Original Side Advocate which 
ultimately brought me to the Bench in August 1958. 


Ma completed one year’s qualifying reading for some time in the Chambers of 
K. M. Munshi and the remaining in the Chambers of Purshottam. Tricumdas. 


The period 1988 to 1958 is a period of happy memories of steady progress—of 
increasing work, of gathering friends and facing rivals. I learnt racing from Ten- 
dolkar and Boovarivala in 1989-40 when. work was less and there was a strong 
desire to make money by gambling. I had tramendous good luck by the end of 
1940. I did very hard work and never found time for visiting the race-course 
between 1942 and 1958 August when I became a Judge. Thereafter once again 
I commenced going to the race-course. 

1942 to 1958 luckily was a busy period. I was then to be found working in 
my fixed position and chair in the Bar Library or in Court. Many friends re- 
cognised my ability and my needs. Natvarlal of M/s. Bhaishankar Kanga and 
Girdharlal had then the monopoly of Films’ litigation and Films’ financiers.. He 
‘found in me a good draftsman for plaints for his clients. This, of course, made 
me known to his partners Shantilal Shah who was to become a Minister and J. T, 
Desai. Haridas of M/s. Haridas and Co. found me an extremely useful junior. My 
days of want were quickly over. The fees received from two firms were more than 
suffiçient for my ordinary needs so that I was able in 1942 to undertake expenses 
of paying premia and purchasing Life policies. Tanubhai and Chatpat of Moti- 
chand and Devidas, C. C. Shah, Shivprasad Desai, Nanubhai Daru, Bachubhai 
Munim, Kisonlal and Kikubhai Diwanji, Chandrasen, Hooseini Doctor, Vasantlal 
Mehta, J. P. Thakkar, Nariman Suntook, Shiavax Cumbatta and the world of soli- 
citors adopted me as counsel of their choice though: not for all matters: at least 
in all commercial matters. For drawing a plaint overnight against the Bombay 
Bullion Association in the late forties or early fifties, Nariman Suntdook passed 
on to me Dockets on which the fees marked aggregated to 80 G. Ms. I became an 
established draftsman in suits for attacking directors’ resolutions and particularly 
of Commercial Associations like the Bombay Bullion Association Ltd., the Bombay 
Oilseeds'and Oils Exchange Ltd. and the Bombay Stock Exchange. I have‘a 
real affection for solicitors. . Theirs is a great profession. I am aware of their 
high regard for me. I know that they-have always desired that their cases should 
reach and be disposed of in my Court. 


At the Bar, I acquired many friends.. Those friends have, in spite of the dis- 
tance at which I was thrown after I became a Judge, always showed great affec- 
tion on,every available occasion and it is more than evident today. I have been 
luckly..to,have friends like .Marzban Mistree, Laud, K. M. Vakil, Karanee, Rajni 
Patel, C. J. Shah, Mukund Mody, Ajit Mehta, Advani, Bhabha, Nariman, Sorabjee, 
Singhvi and so many others whom I just cannot recount. I do not want to forget 
my.cousin K: T. Desai or N. A. Mody. 


.' It-was somewhat extraordinary that, then I knew almost none of the lawyers on 
the Appellate Side, including Tarkunde, V. S. Desai and Chandrachud. 


«1958 ‘to:1972 is a period which I will always remember as the very best part of 
my ‘life, iI never became power conscious, I never even thought about diffe- 
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rences between litigating ‘parties: I hevet became conscious about the fact that 
the Government and éxecutive were parties to litigation. It was natural for me 
to make decisions and judgments without fear or favour and being unmindful of 
the litigants’ personalities. For atmumber of years we golfing Judges became 
family friends. , For the first six years I worked on the Original Side and for the 
last eight years. and more except for certain small ga ps Ihave worked on the Appel- 
late, Side. -It bears'repetition to state that I coined for the world of Judges the 
expression ‘‘The Happy Side” to describe the Original Side and the description 
has made the Appellate Side J udges extremely happy. The Original Side for us — 
the Judges—is “the Happy Side”. This is not without significance. The Jud- 
ges working on the Original Side have not to put.in hard work during the days 
evidence is recorded and when Chamber Summonses and motions and petitions 
are heard. For long intervals they have not to write judgments. But this is not 
to decry the very great work done and achieved on the Original Side. It has 
pro oduced and is producing eminent Judges and eminént counsel—counsel of all- 

dia repute and stature as is evident from the appointments made by the Delhi 
authorities to the posts of the highest Law Officers. In Palkhivala we have an 
International Counsel. damshedji and Nusserwanji were in their days recognis- 
ed all-India counsel and Setalvad, Daftary, Chagla and others are today re- 
cognised and have been recognised as all-India counsel. ' The first Indian Chief Jus- 
tice of Bombay.was Chagla. It is to the discredit of the Administration that it 
has not found more than one Judge from the Original Side for elevation to the 
Supreme Court. 


The Appellate Side Bar has shown me more affection and better respect. To 
them I have appeared to be a good Judge. For my part I have a larger affection 
for the Advocates on the Appellate Side. They have to study the record and 
have to work hard. When I entered the Bar the famous advocates on the Appellate 
Bide were J. ayakar, A. G. Desai, G. N. Thakore, Gajendragadkar, Jahagirdar and 
many others. ‘I am aware that the advocates desired to have their litigation in 
my Court. I know well many Appellate Side Advocates, Kotwal, Paranjape, 
Rane, Adik, Abhyankar, Chitale, Pratap, Dr. Naik, Lalit, Kanade, Limaye, Vai- 
shnav, Shrikhande, P. T. Patil, Kamerkar, C. J. Sawant, S. B. Sawant, Kulkarni, 
Hegde, Shetye and all others. I know their methods of work. I came as a 
stranger to the Appellate Side, but they made my work and life smoother and 
easier. Though I am not their personal friend, the advocates are my good 
friends. ~ I belive I am not wrong, when, I say that hard work on their part ushered 
in satisfactory judgments. from my side. I really feel very obliged and thankful 
to the Advocates on both sides for their appreciation of my work as manifested. 
by their presence in such large number this afternoon. 


I would like to say a few words on (i) committed Judges and (ii) Legislators 
and Judges. For those who have coined the expression “committed Judge” 
I would prescribe only one punishment and sentence, viz., ‘The accused be 
appointed a Judge of the High Court for 80 days”. Why do these persons talk 
of matters and about the work of Judges of which they know nothing. One 
should be aware that a conscientious Judge appreciates the evidence on record 
in the light of arguments advanced on both sides.and then pronounces a judg- 
ment, which is a written record of his. reasoning. Unlessa Judge is dishonest— 
or is a man without conscience—he cannot afford to be committed. Like all 
good learned men, a Judge has his own philosophy of law and life and these must 
influence his judgments, but that is not evidence of his being committed. A 
Judge should ‘be conscious: of the ‘‘felt necessities of the time’. The absence 
of specific and binding directions in statutory provisions necessarily implies that 
a Judge has the liberty and the right to deliver his decisions in accordance with 
his own philosophy. To describe him as a “‘committed Judge” is, if not blasphemy, 
wholly unfair and unwarranted. Why should reasonable men forget these 
apparent truths and refer to any Judge as a “committed Judge’? It is possible 
to imagine that, this expression has come into vogue as a result of the novel practice 
now introduced for the. appointment of a Judge to the Supreme Court. It is 
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still in the hands of the Chief Justice of India to insist on the revival of the prior 
practice and preserve the fair name of the Supreme Court judiciary. 


Conflict with Legislators :— The other day one of the Central Cabinet 
Ministers talked about the Supreme Court Judges in a manner which brings justice 
into disrepute and ridicule. Responsible Ministers and Legislators from time 
to time and continuously talk in the same manner. Members of Parliament 
and of the State Legislatures have also -utilised the public platform to ventilate 
their share of indignation against Judges because Judges have declared certain 
statutory provisions unconstitutional. This is not a healthy tendeney. The 
office of a Judge imposes on him the obligation to preserve the civil liberties of 
citizens. Does it not occur to those unfairly critical of the judiciary that when 
their own liberties are in jeopardy they would have to look to the Judges to pro-, 
tect them ? Why is it then forgotten that a Judge can have no personal interest 
in setting aside statutory provisions and should be entitled to respect and regard 
as the only guardian of the citizens’ liberties against executive and legislative 
incursions? It is difficult to understand the animus exhibited against judicial 
officers who conscientiously discharge their functions, 


A few words for my brother Judges. I thank them for the unfailing co-opera- 
tion and courtesy shown to me in my short-term of office as Chief Justice. We 
have been a happy family, I must add that it is desirable to create a psychology 
of respect and regard for executive and legislative action. It is also desirable 
that the attractive tendency to talk with ridicule of actions of executive should 
be avoided; for the tendency leads to public and private discussions which do 
not reflect maturity of thinking and impartiality. 


These very considerations apply to discussions in Court with the counsel on 
the record. The counsel and the instructing client are entitled to argue and 
elaborate their case. Emotional outbursts of which there are large complaints 
from the Bar, if true, would be evidence of childish and immature behaviour. 
The existence of such complaints in regard to many Courts would tarnish the 
fair name of judiciary. 


In the end let me express my gratification and happiness for the kind words 
and sentiments expressed this afternoon for me. Today is a day of rejoicing 
and happiness. You have this day passed judgment and decree in. my favour 
and acted as impartial judges. I have the satisfaction of being not only a popular 
Judge, but a successful one. I rejoice in the fact that like the return of Rama 
to Ayodhya after 14 years of Vanvas (exile) I too am returning to the assembly 
and community to which I belong after 14 long years. 


I wish you all prosperity and success in all your activities for all time to come. 
Thank you. 


GENERAL PRINCIPLES OF COMPARISON OF TRADE MARKS 
FOR RESEMBLANCE.” 


A majority of trade mark cases ultimately reduce themselves to the determi- 
nation of a single question: whether a comparatively recent trade mark is de- 
ceptively or confusingly similar to an earlier one which has been registered 
and/or used. The answer to this question involves consideration of complex 
factors which, by no means, are easy to classify or tabulate. The decided 
eases have not made the answer to the question any easier to give. Hach trade 
mark case depends on its own facts. What has actually been decided about 
a pair of rival trade marks in one case cannot necessarily apply to another 
rival pair. For example, the Supreme Court of India has held that ‘“Lakshman- 
dhara’’ was deceptively similar to ‘‘Amratdhara’’? (1963, 2 8.C.R. 484), but 
‘*Dropovit’’ was not ‘deceptively similar to ‘‘Protovit’’ (1970, 2 S. C.R. 


*By 5. B` Shah, M.Sc. (Lond.), Barrister, Marks and Patents in the Department of 
Part-time Professor. of the Law of Trade Law, University of Bombay. i 
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213). The decided cases can be referred to only for the principles which they 
lay down rather than for what they actually decide. 


The personal reaction of a Judge plays a far greater part in a trade mark 
ease than in any other. It has been observed in more than one case involving 
rival trade marks that the question whether one trade mark is deceptively or 
confusingly similar to an earlier one is one of first impression on which differ- 
ent minds might come to different conclusions. In every such case, the Judge 
is supposed to put himself in the position of hypothetical unwary purchaser of 
average intelligence and perception with ordinarily imperfect recollection. Such 
an impersonal approach on the part of a Judge is too difficult to achieve in 
practice. It is, therefore, in the fitness of things that the guiding principles 
in trade mark eases should be logically based and stated with the clarity of a 
logician, There should be no room for doubt and consequent confusion. 


A trade mark is a visual representation to a customer to enable him to iden- 
tify the particular goods he wishes to buy in the market. The statutory defini- 
tion of a trade mark (s. 2(7)(v) of the Trade and Merchandise Marks Act, 
1958) is more for a lawyer and a Judge than for a customer. It lacks the 
practical aspect of a trade mark to a prospective purchaser of goods. Since 
a trade mark is an instrument for the identification of a particular variety 
of merchandise to a customer, he ought have some knowledge of the trade mark 
before the owner of that trade mark can complain of confusion or deception 

_of.his customers by a rival trade mark. The customer’s knowledge may be 
either personal or ‘derived from a source which he regards as reliable. He 
may have actually come across the trade mark of the goods he wishes to buy 
in the market he is accustomed to frequent or in advertisements. He may have 
been even recommended the goods identifiable by a mark of which he has been 
given a designation or a brief description. Except in very rare cases, the 
customer does not go to the market possessed. of the representation of the trade 
mark of the goods he wishes to purchase there. What, however, he does carry 
with him to the market is a recollection, very often a very imperfect one, of 
such a trade mark. 


Since the human eye is not a photographie recorder, it is well-nigh impos- 
sible for even the most observant of the customers to take in all the details 
of a trade mark at a first glance. What the ordinary customer does take in, 
however, are one or more features of the trade mark before him which parti- 
cularly impress upon his memory. by reason of some peculiarity in those fea- 
tures. The more observant a customer is, the greater will be the number of 
features he would take in, and the more acute his memory, the greater will 
be the number of features he will be able to retain in his recollection. Such 
a customer does not satisfy the purposes of law. The legal standard is the 
purchaser of average intelligence, and perception with ordinarily imperfect 
memory. Some features of a trade mark are so outstanding and distinguishing 
that they cannot fail to impress themselves on the memory of any person of 
average intelligence and perception. Such features are often referred to as 
distinguishing or salient features of the trade mark. Human memory is noto- 
riously imperfect and in course of time features of less outstanding character 
than others might go out of memory.: What remains in the memory of a 
eustomer after a sufficient lapse of time is a broad outline of the trade mark 
created by the salient features which are almost impossible to erase out of his 
memory. , . Imperfect. recollection of an average customer must be taken into 
account when comparing two rival trade marks. This is known in the trade 
mark law as the doctrine of imperfect recollection. 


- When a customer sees a trade mark on the goods which are offered to him or 
which he wishes to purchase, he mentally compares it, quite unconsciously, with 
the one provided by his imperfect recollection of another which he has already 
come across in the past. He has to make a quick assessment of the trade mark 
before him. His standard of comparison is a hypothetical trade mark provided 

‘ 
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by his memory. If the trade mark before him is an old acquaintance, his mental 
image of it will coincide with the trade mark before him and he will find no 
difficulty in recognising the trade mark before him as genuine. If, on the other 
hand, the trade mark before him is a cleverly. designed imitation, often re- 
ferred to’ as a colourable imitation, his mental process is likely to be disturbed 
by his mental image of the trade mark of his past acquaintance not coinciding 
with the trade mark before him. The result is a confusion’ which may ulti- 
mately lead to deception also. It is for this reason that two rival trade marks 
ought not to be compared side by side because the comparison has to take place 
between a hypothetical trade mark provided by the memory of the customer 
and the actual trade mark before his eyes. The best approach of a Judge 
would be to glance at the genuine trade mark first, then lay it aside and look 
at the rival trade mark and: judge of it by his recollection of the genuine one. 
It is only by such a procedure that the Judge ean bring himself to the state 
of mind in which the customer would be placed in the market, at any rate to 
some extent. The Judge will never be able to place himself in the shoes of 
the customer. The surrounding circumstances: for the d udge and the custo- 
mer will be entirely different. 


No person with any business sense, however dishonest, will: ever make an 
exact copy of an existing trade mark. An exact copy will not serve his pur- 
pose. What he would aim to produce, would be a deceptive resemblance which 
he would like to be either detection-proof or capable of explanation, if detected. 
In short, he would aim at a deceptive individuality i.e. some features seeking 
to establish his individuality to escape the consequences of his piracy, and others 
producing deception or, at least, confusion in the mind of the customer to 
reap the fruits of his piracy. Such a trade mark is nicknamed a colourable 
imitation. For this nefarious purpose, the merchant-pirate takes the most im- 
portant of the distinguishing features of an established trade mark, either en- 
tirely or substantially, and pad them with other features to establish his indi- 
viduality. Such a concoction would be likely to create in the mind of the 
customer a state of wonder as to whether what he has before him is an old 
acquaintance. It is therefore essential that the salient features of a genuine 
trade mark must, be determined first, but the merchant-pirate himself provides 
evidence by taking them in his concoction. If the pirated features were not 
salient, why did’ the merchant- Pirate take or imitate them ? 


A trade mark is a whole thing and what counts is the net impression left 
by it on the mind of a customer. The. net impression will include the salient 
or distinguishing features of the trade mark. It is the net impression of the 
genuine trade mark that has to be compared with the trade mark presented 
in fact-to the customer. It is, therefore, wrong to compare rival trade marks 
integer by integer, tabulate similarities and dissimilarities, and decide the 
conflict between them by the preponderance of one over the other. Such a 
practice has no justification having regard to the fact that the standard of 
comparison is a hypothetical trade mark constructed by the memory of the 
customer. However, the net impression to a customer of a trade mark ean be 
affected by the surrounding circumstances like trade usages, statutory regula- 
tions or continued infringements, e.g. the customer’s eye will. take little notice 
of features of a trade mark common to the trade, or statutory rules requiring 
the customer’s needs to be in writing may obviate altogether any danger of 
confusion or deception. The application of trade usages to trade mark cases 
has been statutorily recognised by s. 122 of the Trade and Merchandise Marks 
Act, 1958. , 
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THE TESTAMENTARY CAPACITY OF A SOLE SURVIVING 
COPARCENER AND THE RIGHTS OF WIDOWS.* 


_Ler us suppose that a:sole surviving coparcener dies in 1972 leaving the 
widow of a pre-deceased coparcener, ,;who was at the time of his death unable 
to leave anything by will to her, so that, she is dependent upon the joint- 
family property in the sole surviving coparcener’s hands. The deceased has 
left a will whereby he. leaves legacies to a: relative and a stranger, and be- 
queaths to her a share in the property, (the income of which share would 
maintain her suitably) subject to the condition that at her. death it 
shall pass to the relative. Will she be able to sell the share, and if 
she does can she sell more than a reStricted estate in it? This difficult ques- 
tion has never been answered conclusively and in previous articles and in my 
Critique (1970) I have distinguished between an ideal solution (which is to 
allow her to keep for her life what will maintain her—bringing it within 
s. 14(2) of the Hindu Succession Act) and the solution likely to be adopted 
finally by the Courts, namely that since she had a right of maintenance prior 
to the sole surviving coparcener’s death she did not acquire anything by his 
bequest, and therefore s. 14(/) will apply, and the bequest must be read as 
if it were for an absolute estate, and. she would be able to sell the land if she 
wished at its full market value, giving an absolute title to her vendee.!' We 
await an authoritative solution to this problem. l 

Meanwhile there is the problem, arising in numerous cases, of a widow who 
originally took under the Hindu Women’s Rights to Property Act, 1937, and 
whose estate was enlarged into: an absolute estate by s. 14 of the Succession 
Act (1956). That that share ‘is still subject to fluctuation, notwithstanding 
its being absolute, is abundantly clear after the Supreme Court’s decision in 
Lakshmi Perumallu v. Krishnavenamma.'* The law is well illustrated in Dur- 
yodhan v. Lilabat? and in Kesu Pandu v. Induba Ankush} If it is liable 
to fluctuation what will happen when the sole surviving coparcener dies? Let 
us Imagine a family consisting only of C, the last male member and BW, his 
predeceased (joint) brother’s widow. C dies in 1955 leaving a will by which 
he bequeaths all the family property to X. We are quite clear that BW can, 
if she wishes, assent to X’s title, and claim maintenance against the property 
in his hands, not under the Hindu Adoptions and Maintenance Act, where a 
predeceased brother’s widow does not figure as a ‘dependant’, but under the 
law of the joint Hindu family, which permits testamentary disposition in such 
circumstances only subject to the rights of maintenance of such maintainees. 
But is there not another course open to her? Can she ignore the will and claim 
to take by survivorship from C?:'In Tukaram, Hari v. Mathurabai* it was held 
in Bombay (Nathwani, J.) that she could. 

What interests me particularly about this case is the fact that none of the 
case-law specifically deciding the issue was consulted, and none of the text- 
books which dealt with that case-law was cited. It could well be that they 
were not even looked at: I do not refer merely to my own lucubrations (was 
that midnight oil spent in vain?): Introduction to Modern Hindu Law (Ox- 
ford University Press, Bombay, 1963), para. 415, p. 255, Critique of Modern 
Hindi. Law (Tripathi, 1970), para. 248; not to speak of my article on the 
subject at (1965) 67 Bom. L.R., J., 35-41. The leading cases, both of them 
Full Bench cases, figure in other, more widely used, textbooks. I refer to 
Bhondu v. Ramdayalh and the’ quite remarkable case of Manicka Goundar v. 
Arunachala Goundar, which was a monument of Madrassi ingenuity, and 
which impressed me very favourably (I had to eat my hat) but may well not 


*By J. Duncan M. Derrett, D.C.L. (Oxon.), 2 [1966] A. I. R. Or. 148. 
Ph. D., LL.D. (Lond.), Barrister, Professor ° (1970) 72 Bom. L, R. 471. 
of Oriental Laws in the University of London. (1971) 74 Bom. L. R. 184. 
I (1971) 73 Bom. L. R. J., 50-54; ibid., [1960] A. I. R. M. P. 51, F.B. 
80-82; [1972] K. L. T., J., 88-84.. [1964] 2 M.L.J. 519, F.B. 
la [19865] A. I. R. S.C. 825. m . 


oe Ord Co 


124 THE BOMBAY LAW REPORTER. [voL. LXXIV. 


impress others (with their ears closer to the ground) as much as it impressed 
me. If we look into ‘Mulla’ and ‘Raghavachariar’ we shall find that the cases 
figure there. Bhondw’s case is cited in Mulla, Hindu Law, 18th edn., at pp. 98, 
94, 107, 111. -It is at p. 93 that the editor of Mulla plainly states that the 
widow takes by survivorship the entire joint family property when the last 
coparcener dies: in that case it was her unmarried minor son who died in 
that position. Had the learned Judge in Tukaram Hari’s case’ been referred 
to Bhondu v. Ramdayal® he would assuredly have ‘cited it, since it is a full 
bench decision (albeit of Madhya Pradesh) on the very point. It is very curi- 
ous that ‘Mulla’ mentions Mamcka v. Arunachala’ as decided by a single Judge 
in 1961 (Jagadisan, J.). The famous Full Bench decision of the Madras High 
Court which affirmed his decision and approved his reasons with trifling ad- 
justments!? is summarised in the Addenda at p. lxv. He fails to 
cite the judgment of Jagadisan, J., for the purpose of contradicting or con- 
trolling Bhondu v. Ramdayal,’ with which it is in conflict (see Mulla, 13th 
edn., p. '92 n. (s), end), and in the Addenda no attempt is made to compare it, 
or its reasoning, with Bhondw’s case. This illustrates the way in which classic 
textbooks are edited. There is no means of discovering from ‘Mulla’ (the 
most widely-used book on Hindu law) what is the law on the point: two deci- 
sions are cited, from Full Benches, in conflict, without an attempt to reconcile 
them. In fact the Madras High Court full bench held that where a widow 
is the last member of the family (or several widows are in a similar position) 
her (or. their) interest(s) cannot increase by survivorship, since the coparcenary 
ceased with’the death of the last coparcener to die, and the right of partition 
‘gould no longer be used as a coparcener equld have used it. Whatever ‘the 
merits of the decision, it has remained the law in Madras, unchallenged (so 
far as I know) and had been adopted, after a fashion, by Parliament (as we 
shall see). 

I turn now to Raghavachariar. In his fifth edition (1965) we do not find 
Bhondu v. Ramdayal® in the index of cases. This by no means implies that 
it is not used in the book. Nor ean I find Manicka v. Arunachala (1961)! 
or Manicka v. Arunachala (1964)," but the publishers were not able to impose 
alphabetical order: upon their printer, and the use of the index is somewhat 
of a hazard. True enough, the 1961 case figures on p. 745, but not the full 
bench case of 1964. This is the more curious for the fact that Raghachariar 
finds food for thought: ‘It may be pointed out by way of criticism that this 
decision ignores the right of C to take B’s interest by survivorship on B’s 
death [C being: the widow, and B the sole surviving coparcener]’, a remark 
which denies fundamentally the concept behind Jagadisan’s judgment. No 
doubt the current edition of Raghavachariar (does it not circulate in Maha- 
rashtra?)-refers to the full’ bench case. I suspect that while the 1964 case 
was being reported Raghavachariar’s fifth edition was already in the press, 
but he could have included a reference to it in his preface or otherwise. More- 
over, Raghavachariar did not mention, as well he might, since he disapproved 
of ‘Jagadisan’s judgment, Bhondu v. Ramdayal,’ which, having been decided 
way back in 1959, could not have escaped notice even on the part of the most 
casual user of digests. If he had gone through my Introduction he would 
have noticed it. Bhondu’s case and Manicka v. Arunachala (1961) both 
figure in S. V. Gupte’s Hindu Law of Succession (Tripathi, 1963). Unfortu- 
nately the first case was, by a slip of the pen, recorded as Dhondw and figures 
thus in footnote and index alike. To make matters worse, if we look at p. 156 
we shall find that both Bhondu (alias Dhondu) and Manicka are cited, without 
any attempt to reconcile the head-on collision which emerges between’ them. 


7 (1971) 74 Bom. L. R. 184. Goundar, [1964] 2 M. L. J. 519, F.B., s.c.-[1965] 
S [1960] A. I. R. M. P. 51, F.B. A. I. R. Mad. 1, F.B. 
9 [1962] A. I. R. Mad. 103, s.c. [1961] 11 Seen., 9 above. 

Mad. 1016, [1961] 2 M.L.J. 488. 12 Seen, 10 above. 


10 Manicka Goundar v. Arunachala 
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Perhaps the latest edition (which has not yet reached me) both includes Manicka 
(1964) and a scholarly discussion of the position. S. V. Gupte, before he 
moved to his exalted position in New Delhi, was a well-known practitioner in 
Bombay, and author of'a celebrated textbook entitled Hindu Law in British 
India, a work of original research. That his books do not circulate in Maha- 
rashtra is inconceivable. From the 1963 edition of his Hindu Law of Succession 
both Bhondu and Manicka and thus the conflict between them would have been 
evident. 


To the substance of the matter: ideally the taker of a coparcener’s interest 
under the Act of 1987 should be able to take by survivorship the whole pro- 
perty. So I held in 1962 in response to Jagadisan, J’s., judgment. Later 
the Madras full bench convinced me that the technical solution, was otherwise. 
The full bench did not bother themselves with the full bench decision in Madhya 
Pradesh, obviously on the principle that Madhya Pradesh must fry its own 
fish. Before Mr. Justice Nathwani decided Tukaram Hari’s case both exist- 
ing authorities should have been examined and their merits thrashed out. 
Lakshmi Perumatiu’s case* did not conclude the matter. 


It will not have escaped notice that s. 6 of the Hindu Succession Act, 1956 
reads as follows: — 


6. Devolution of interest in coparcenary property—When a male Hindu dies after 
the commencement of this Act, having at the time of his death an interest in a Mitakshara 
coparcenary property, his interest in the property shall devolve by survivorship’ upon 
the surviving members of the coparcenary and not in accordance with this Act:... 
This means that no widow who took under the Act of 1937 can take by survi- 
vorship even from a coparcener who dies leaving none of the female heirs who 
figure in class 1 of the Schedule to the Act, nor a daughter’s son. I drew 
attention to this as early as 1957. But not everyone seems to have noticed. 
Gupte, Hindu Law of Succession (1963), pp. 361-62, ignored the point. 
Raghavachariar, most misleadingly (at pp. 843-4) gives an illustration of the 
operation of s. 6 which might lead the unwary to assume that a coparcener’s 
widow, though not a coparcener, could conceivably take by survivorship under 
' this section. He does not say so; indeed he speaks of the Act of 1937, but an 
unskilled reader might unwarily mistake his meaning since there was no call 
for him to think of the Act of 1987 while speaking of survivorship under the 
Act of 1956. To make matters worse, at p. 841 he distinctly says (Illustration 
3) that a predeceased coparcener’s widow will take by survivorship: yet he 
well knew that a widow was not a member of the coparcenary (Lakshmi Ammal 
v. Ramachandra), and thus could not take under s.-6 in any circumstances. 
On pp. 778-779 of the 18th edn. of Mulla I find no reference to this point at all, 
so that the reader is left to himself to discover whether or not a widow could 
qualify as one entitled to take by survivorship (she cannot). At least Mulla 
does not misstate the law. He does however point out (p. 777) that a sole 
surviving coparcener cannot easily be said to have an interest in a coparcenary 
property (though it is certainly joint-family property still), and this supports 
the view I take.!6 

Therefore Parliament decided in 1956 to prevent widows from taking by sur- 
vivorship from” sole surviving coparceners, and this endorses the view taken 
in the Madras full bench decision of 1964. This will be borne in mind when 


any value-jJudgment is made as to the propriety of the rule in Tukaram Hari 
v. Mathurabais. 


13 (1971) 74 Bom. L.R. 184. 16 It will be desirable to distinguish the 
_ 14 Seen., la above. Nathwani, J., relied situation under the Act of.1987: Manoharlal 
on this S.C. authority. Ganeriwalia v. Byuri Bai [1972] A.L.R. S.C. 


15 [1960] A.I.R. Mad. 568. 1369. 
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ote Before Mr. Justice Mody and Mr. Justice S. K. Desai. 


a THE UNION, OF INDIA v. TATA ENGINEERING AND 
~, ' 3. LOCOMOTIVE CO. LTD.* i 


Monopolies and Restrictive Trade Practices Act (54 of 1969), Sees. 2, 28, 20, 21, 22, 24—-Whether 

mere legal capacity’ or intention by itself to carry on activity as contemplated in s. 2 (v) „test 

daar abit whether’ undertaking engaged in that activity —Phrase “any other undertaking” 

‘in 3623 (1) whether has same meaning “as given in s. 2 (v)—“Its assets”, meaning of phrase 

‘in s. 20 (2)—Method’ of exercising- control in s. 21 (1), what AmO of s. 23 (3) as to 
- -exclusion of inter-connected undertakings. 


we 


‘A mere capacity or a mere intention by an undertaking to carry on an activity as referred 
to in clause (v) of s, 2 of the Monopolies and Restrictive Trade Practices Act, 1969, in fu- 
ture without its being so done in the present, i.e., at the material date, or some time in the 

' past, ie. before the material date, cannot mean that the eee is engaged in an acti- 
' vity as contemplated in s. 2 (v) of the Act. 

Quaere: In what circumstances activity of the nature ‘nentioael in s. 2 (0) of the Act 
would fall within the phrase “is engaged in” if the activity had céaséd for some time before 
the material date. ` 

In the phrase “any other undertaking” occurring in sub-s. (1) of s. 23 of the Monopolies 
and Restrictive Trade Practices Act, 1969, the word “undertaking” is used in the meaning 
_ given to it in clause (v) of s. 2 of the Act. 

In clause (a) of s. 20 of the Act the phrase “‘its assets” means the assets employed in 

» 'the conduct of the activity of a particular undertaking. 

In sub-s. (1) of s. 21L of the Act the method of exercising control is not by: controlling, 
except by issue of fresh capital by a company, the acquisition of more funds which would 
be only a means to acquire new machinery or other equipments, but by controlling the 
actual installation of new machinery or other equipments which would result in the 
expansion of its activities. 

Sub;section (3) of s. 28 of the Act excludes from the applteation of the provisions con- 
tained in sub-ss. (7) and (2) of s. 23, inter-connected undertakings which are dominant un- 
dertakings engaged in the provision of service. ` i 


Tata Engineering & Locomotive Co. Ltd. (Telco) petitioners .in ` petition 
No, 159 of 1970, was incorporated on September 1, 1945. Its authorised capital 
is Rs. 24 crores.and its subscribed capital consists of ordinary- shares, cumula- 
‘tive preference shares and cumulative redeemable “A” preference shares each 
fully paid up aggregating to Rs. 18,44,81,325. Its main objects‘are to carry 
on the business of manufacturing, „selling ‘and dealing in locomotives, motor 
vehicles, trucks, lorries, omnibuses, machinery and tools ete. The object clause 
contains several sub-clauses containing several powers and ancillary objects, 
one ‘of those being to amalgamate with any company or companies. In fact, 
Telco has been carrying on the business of. manufacturing and selling diesel 
commercial vehicles, excavators, power shovels, industrial shunters, machine tools 
and industrial tractors ete. The current assets, of, Telco are Rs. 128,16,71,144 
gross and Rs. 97,21,22,6383 net. 


* Decided, ` Mareh 17/22, 1971. O.C.J. Company Petitions Nos, 159 and 161 of 1970. 
Appeal No. 83 of 1971 and 34 of 1971: : 
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The Central Bank of India Limited (petitioners in petition: No. 161 of 1970) 
was incorporated on December 21, 1911 and since its incorporation it was doing 
banking business. By the Banking Companies (Acquisition and Transfer of 
Undertakings) Act, 5 of 1970 (hereinafter referred to as ‘‘Act 5 of 1970’’) 
a new Corporation called .“‘Central Bank of India’’ was constituted and all 
rights and obligations, properties movable and immovable, and the liabilities | 
of the Central Bank Limited became vested in and stood transferred to the 
said Corporation as from July 19, 1969. From that day, the Central Bank ° 
Limited has ceased to carry on any banking business. Under Act 5 of 1970 
a compensation of Rs. 17.5 crores became payable to the Central Bank Limited 
either in cash or in Government securities of séveral kinds and the Central 
Bank Limited has at its option received it mostly in 54 per cent. Bank Compen- 
sation Bonds. The petitions state that the Board of Directors of the Central 
Bank Limited had thereafter considered the possibility and the consequences of 
distributing the compensation amongst its shareholders and winding it up and 
also the possibility of its starting some new business. But after due considera- 
tion, its Board felt that it would be advisable and in the interests of the 
shareholders to amalgamate it with Telco which is one of the largest Companies 
in India. The scheme of amalgamation was agreed to on July 29, 1970. Sub- 
ject to the sanction of the Court the scheme was to come into effect from 
October 1, 1970. In consideration of the amalgamation, Teleco were to issue 
ordinary shares, cumulative redeemable preference shares and convertible de- 
bentures in liew of shares of the Central Bank Limited to its shareholders. 
Pending the sanction of the Court a general meeting of the Central Bank 
Limited had authorised the Board of Directors to sell the Compensation Bonds 
and to invest the amount realised in such securities and investments as the 
Board of Directors thought fit. The scheme of amalgamation provides that as 
from October 1, 1970 all the profits and loss of the Central Bank Limited 
shall be the profits and loss of Telco. Under the directions given earlier by - 
the High Court the scheme of amalgamation was approved by the various 
elasses of shareholders of both the Companies seeking amalgamation, either 
unanimously or with near unanimity. 

The present petitions were filed under ss. 391 and 394 of the Companies 
Act, 1956, for sanctioning of a scheme for the amalgamation of the Central 
Bank of India Ltd. with Tata Engineering & Locomotive Co. Ltd. 

The petitions came up for hearing before Nain J. who in the course of his 
judgment delivered on February 17, 1971, observed as follows: - 


Naw J. [His Lordship after setting out the facts and dealing with points 
not material to this report, proceeded]. For the appreciation of the contentions 
arising from s. 23(/) of the Monopolies aud Restrictive Trade Practices Act, 
1969 a reference to a few provisions of the said Act is necessary :— 


Section 2(v): 

“ sundertaking’ means an undertaking which is engaged in the production, supply, distri- 
bution or control of goods of any description or the provision of service of any kind; 
Section 2(r): 

‘t eService’ means service of any description which is made available to potential users and in- 
cludes the provision of facilities in connection with banking; insurance, transport, supply of 
electrical or other energy, board or lodging or both, entertainment, amusement or the purvey- 
ing of news or other information, but does not include the rendering of any service free of charge 
or under a contract of personal service :” 


Section 20(a): 
“20. Undertakings to which the Part applies. 
This Part shall apply to— 
(a) an undertaking if the total value of— 
(i) its own assets, or 
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(ii) its own assets together with the assets of its ne oe undertakings, 
is not léss than twenty crores of rupees;”’ goii 


- Section 23(1): a T ; 


_ “23, Merger, amalgamation and take over. (1) Notwithstanding anything contained in aby 
other law for the time being in force— 

(a) no scheme of merger or amalgamation of an undertaking to which this Part applies 
with any other undertaking, - 

(b) no scheme of merger or amalgamation of two or more, undertakings which would have 
the effect of bringing into Ete an undertaking to which ‘clause (a) or clause (b) of section 
20 would apply, 
shall be sanctioned by any Court or be recognised for any purpose or be given effect to unless 
the scheme for such merger or amalgamation has been approved by the Central Government 
under this Act.” 


The contention of Mr. Palkhivala on behalf of the petitioners is that the 
approval of the Central Government is required under s. 23(1) of the Mono- 
polies Act to amalgamation of two undertakings to one of which Part A of 
Chapter III applies by virtue of s. 20 of the Monopolies Act, namely, to an 
undertakine the total value of whose assets is.not less than 20 crores of rupees. 
He stated that Telco was an undertaking and was further an undertaking to 
which by virtue of s. 20, Part A of Chapter III of the Monopolies Act applied. 
But he contended that the Central Bank Limited was not an undertaking’ at 
all because after July 19, 1969 it is not engaged in the provision of any service 
of any kind such as banking etc. and is also not engaged in the production, 
supply, distribution or control of goods of any description. He contended 
that the Central Bank Limited not. being an undertaking at all its amalgama- - 
tion with another undertaking did not require the approval of the Central 
Government under s. 238(J). 

I might here mention that Mr. Palkhivala attempted by reference to some 
provisions of the Monopolies Act to make a distinction between an owner of an 
undertaking and an undertaking. He contended that Telco was not an under- 
taking but owned.an undertaking and-that the Central Bank Limited did not 
own an undertaking. According to him, under Act 5 of 1970 the undertaking 
of the Central Bank Limited was taken over by .the new Corporation and no 
undertaking or part thereof was left with-it; nor hasit started any other under- 
taking after its nationalisation. .Mr. Bhabha on behalf of the Central Govern- 
ment attempted by reference to some other provisions of the Monopolies Act 
to contend that there was no distinction between an undertaking and the owner 
of an undertaking. In my opinion, it is not necessary for the purpose of the 
determination of the questions involved-in these Petitions to make a distinction 
between an undertaking and its owner. Apart from this, my view of the matter 
is that a person such as a Company or an individual or a partnership firm or 
association of persons acquires the character of an undertaking if he or-it is 
engaged in the provision of service of any kind as is referred to in s. 2(7) or 
is engaged in the production, supply, distribution or control of goods of any 
description as provided in s. 2(v). If it is not engaged in such activities, it 
does not have the character of an undertaking under the Monopolies Act. In 
this-case diffculty. has arisen from the fact that until July 19, 1969 the Central 
Bank Limited admittedly engaged itself in an activity which gave it the charac- 
ter of an undertaking, but according to the petitioners on its said activity having 
cometo an end on that day it ceased to be an undertaking. Whereas the Central 
Government contend that the Central Bank continued thereafter to be and in 
any ease on the date ofthe petitions is an undertaking. 

Mr: Bhabha for the Central Government contended that the Central Bank 
Limited is an undertaking as it ‘‘is engaged’’ in the provision of service in 
the shape of facilities in‘connection with banking, because up to July 19, 1969 
it was carrying on that business. He contended that the expression ‘‘is engaged’ : 
in arene present-is not confined to the immediate present but includes some time 
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in the past called ‘‘historie present’’.. I have no quarrel with the statement 
that the expression ‘‘is engaged’’ cannot be limited to the immediate present 


but must necessarily inelude Some reasonable time in the past subject to the . 


qualification that if the activity has ceased there is an intention to resume it. 
The present is not a sharp dividing line dividing the past from the future, but 
must include some time in the past to give it a ‘dimension. The expression ‘‘is 
engaged’’ must therefore mean is engaged now and in the immediate past in 
such activity .as would give it the character of an undertaking provided that 
if such activity has ceased, there is an intention to resume it. Some illus- 
trations will make the point clear. If a factory produces goods and is an 
undertaking and it closes down at night to restart operations in the morning, 
it cannot be said before the operations are restarted in the morning that it 
is not engaged in the production of goods because the intention is to resume 
the operations. Similarly, if a factory has had to close down its operations 
on account of a strike, lock-out, shortage of raw materials, shortage of power, 
or even want of finance, it cannot be said that it is not engaged in the pro- 
duction’ of goods, if the intention is to resume its activities. With regard to 
intention each case must be determined on its own facts and circumstances. Jn 
ease of an individual, firm or association intention may be inferred from overt 
acts. In case of corporations one has to refer to its intentions expressed in 
the resolutions of its governing body or directors or its general body. 

Coming to the Central Bank Limited, we have the case of an undertaking 
which up to July 19, 1969 provided facilities for banking. With effect from 
that day, all its banking business, rights and obligations, properties movable 
and immovable and assets and liabilities were taken over by ‘compulsion of 
law by another Corporation: It was left with 17.5 crores of rupees in cash 
and securities as compensation. A year later after due deliberation as to 
what to do with its funds, it decides neither to wind up nor to enter into 
any business but to amalgamate with an undertaking. In my opinion, if after 
July 19, 1969 it had formed an intention to resume its activities either by 
way of providing facilities for banking or other services to potential users 
or by going into production, supply, distribution or control of goods, it would 
still be an undertaking. The reason is that-in the immediate past it has been 
engaged in an activity which made it an undertaking and if after July 19, 
1969 it formed an intention to engage whether in the same or any other acti- 
vity which would make it an undertaking, it would still be an undertaking 
even though it was not actually engaged in such activity. But the intention 
of a Company could only be ascertained either from a resolution of its Board 
of Directors or its general body. If it intended to resume its banking busi- 
ness, it would have to so resolve and apply for a license under s. 22 of the 
Banking Regulation Act, 10 of 1949. If it wanted to start any other acti- 
vity, which would give it the character of an undertaking, it would have to 
so resolve if the new activity was intra vires its object clause in the Memo- 


` randum of Association or have its memorandum amended and thereafter to 


resolve to carry on the said business. In this case, it has not been shown 
that after July 19, 1969 the Central Bank Limited took any such step. There- 
fore although it had engaged in an ‘activity which gave it the character of 
an undertaking in the past, in view of the fact that this service of banking 


was taken away by compulsion of law and the Central Bank Limited did not : 


decide to engage itself in any other activity which would give it the character 
of an undertaking, it cannot be said that because it had engaged itself in 
an activity which gave it the character of an undertaking in the past, it was 
now also an undertaking. 

Mr. Bhabha next pointed out that the Central Bank Limited was an existing 
company. It had a Board of Directors. It had a large capital. It had 
engaged in the business of recovering compensation. It had exercised the 
option to accept compensation in 54 per cent. Bonds. After agreeing tc 
amalgamate with Telco on July 29, 1970 with effect from October T 1970, the 
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general body had- on September 29,-1970 ‘authorised the Board of Directors to 
sell the Government: Bonds and to invest the money otherwise. “It had amend- 
ed its Memorandum to include business similar to those -that Telco was autho- 
rised to carry on to facilitate amalgamation. © - 

' “Mz: Bhabha conterided that: recovery of compensation was itself a business. 
He’ relied’ on ‘the case! Re Eastern’ Telegraph Co., Lid. In that ‘case the 
quazitim’ of “compensation for compulsory acquisition of the undertaking was 
not’ a‘fixed amount. It was held that to gét the largest possible amount as 
compensation ‘ was itself a business, and the substratum ‘of the company was 
not’ gone,’so as‘to. justfy a winding up order.'- In my opinion that case has 
no applicdtion to the facts of the'c¢ase before me. Here the amount of com- 
pensation’ is fixed, and the Central. Bank Limited itself is seeking its own 
dissoltition. 

~ Mr. ‘Bhabha fur ther seid that exercising the option to accept cash or 
securities ‘of a particular kind and ‘the resolution : authorising the Board to 
convert such securities irto ‘other investments were a service to its shareholders, 
which” gave to the Central Bank Limited the character of an undertaking. I 
am afraid I am unable to accept this argument.’ Under s. 2(7) of the Mono- 
polies Act the service must be available to potential users and must not be 
a service .free of charge to its own - shareholders, pending its amalgamation 
with Telco and its own dissolution. ‘The intention’ was not to engage in the 
business of providing any service for remuneration ‘to all potential users, but 
to také care of. the interest of the shareholders pending amalgamation and its 
own dissolution:’ The power to invest was also to ‘be exercised on behalf of 
Telco and on, their account. 

Mr. Bhabha further contended that ‘by giving power to the ‘Directors to in- 
vest its ‘funds ‘pending amalgamation the Central Bank Limited had started 
a service to- borrowers and was therefore’ an undertaking. I am afraid I am 
unable to accept, this ‘contention also because the intention in passing this re- 
solution was also to turn the amount of compensation to best account, as free 
service to shareholders until amalgamation with Telco and‘ its own dissolution. 

In fact if the Directors of.the ‘Central Bank Limited had not exercised the 
option with regard to the mode of compensation and thereafter to turn the 
amount of compensation to the best account they would have been guilty of 
negligence in the aaa of ‘their duty to the’ shareholders and of mis- 
feasance, 

Mr.: Bhabha next ‘contended that. the Central Bank Limited’ had acquired 
Government securities by way of compensation which it would have to either 
distribute amongst. its shareholdérs or to control the same or to supply the 
same to ‘Telco. "He contended that these securities were ‘‘goods’’. He cited 
s, 2(7), of thé Sale of Goods Act, 1980, which defined. “goods?” as including 
_ “stock and shares.” He- contended that securities being ‘‘goods’’ and the 
Central Bank Limited being engaged in the distribution or control or supply 
of such - goods, it- was ‘an undertaking. This contention does not appear to 
me to be correct. The word ‘ “goods”? in the Monopolies. Act need not have 
the same meaning as.in the Sale of Goods Act, 1930. In fact the context 
suggests that it-cannot have such ‘meaning. Section 2(v) of the Monopolies 
Act talks ‘of “pr oduetion, supply, distribution or control of goods’. Govern- 
ment securities ‘are not ‘produced, supplied. or distributed in the. sense in 
which merchandise, wares and other products are. In the context goods can 
only mean stich goods and not, Government securities. The first and most 
elementary rule of. construction ‘is that it is to be, assumed that, words are 
used in their ordinary meaning unless . they, are. included in technical legisla- 
tion in which case they, are used in their technical meaning. The Monopolies 
Act, does. not define the word “woods”, "In ordinary sense ‘‘goods’’ would 
mean. movable property, merchandise and wares, and not . stock and shares, 
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which is a special meaning given to it in the Sale of Goods Act. Government - 


securities received by the Centr al Bank Limited as compensation are not even 
“stock and shares’’ as used in s. 2(7) of the Sale of Goods Act. The refer- 
ence there is to the shares and stock issued by companies. Government secu- 
rities would not, in my opinion, fall within the meaning of the expression 
‘stock and shares.” Moreover, the Central Bank Limited has not in any 
ease decided to distribute these securities amongst the shareholders. The word 
“engaged”? is synonymous with the word ‘‘employed’’. It cannot be said that 
the Central Bank Limited is ‘‘employed’’ in the supply or control of goods 
because it controls some Government securities received by it as compensa- 
tion which on amalgamation would by operation of law vest in Telco. The 
engagement or employment refers to a commercial activity .of the nature of 
business and, in my opinion, it does not refer to a situation im which the 
Central Bank Limited has lost all its business and has opted to receive Gov- 
ernment securities as compensation which it must control until it decided to 
distribute them amongst the shareholders or to transfer by amalgamation to 
any other Company. The dealing with the Government securities in this 
manner would not in my opinion give the Central Bank Limited the character 
of an undertaking. . 

Another argument advanced by Mr. Bhabha is that the scheme of amalga- 
mation itself provided that with effect from October 1, 1970 the undertaking 
and all the property, movable and immovable, and other assets of whatsoever 
nature, including all rights and power of every description of the Central 
Bank Limited shall vest in Telco. In other places in the said scheme also, 
the Central Bank Limited has been referred to as an undertaking. The 
scheme also provides that as from October 1, 1970 the Central Bank Limited 
was to be deemed to be carrying on business on account of Teleo. Mr. Bhabha 
contended that this was an admission that the Central Bank Limited was an 
undertaking, and that it was engaged in business. I am afraid, I am unable 
to accept this argument. In the scheme of amalgamation, the draftsmen need 
not have used the- word ‘‘undertaking’’ in the same sense in which it is de- 
fined in the Monopolies Act. In -fact in the explanatory statement under 
s. 173 of the Companies Act annexed to the Notice calling a General Meeting 
on October 26, 1970 the Directors have stated that ‘‘the whole of the under- 
taking of this Company has been compulsorily acquired by the Government 
of India”. In this statement the Directors have used the word ‘‘undertaking”’ 
in a manner contradictory to its use in the scheme of amalgamation. Similarly 
the reference to ‘‘carrying on business’’ is intended to be a provision ex 
abundanti cautela, lest it be contended that .the sale of securities and invest- 
ment of realisations therefrom be construed to be business. In fact no 
business -was carried on by the Central Bank Limited and none has been 
alleged or shown to have been carried on other than that which I have held 
not to be business. I am not concerned with the description of the Central 
Bank Limited in the scheme of amalgamation. I am afraid, I must come to 
an independent conclusion as to whether the Central Bank Limited was or 
was not an undertaking within the meaning of that term in the Monopolies 
Act, whatever it has chosen to call itself or ‘its activities. 

‘Mr. Bhabha further contended that the Central Bank Limited had a large 
capital and its Memorandum of Association permitted it to carry on a variety 
of activities which would give it the character of an undertaking. It was 
therefore capable of carrying on such activities. He contended that the ex- 
pression ‘‘is engaged’’ should be read as “‘capable of being engaged’’. It was 
pointed out to him that this was not the ordinary meaning of the expression 

‘is engaged’’. He contended that art. 39 of the Constitution of. India pro- 
vided that the State shall in particular direct its policy towards securing that 
the operation of the economic system does not result in the concentration of 
wealth and means of production to the common detriment and it was with 
this object in view that the Monopolies Act was passed as its preamble indi- 
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cates.. He also pointed out that the heading of- Chapter Ul, Part A, in which 
s. 23 occurred was “ Concentration of Econoniie Power”. “He, therefore, con- 
tended that ordinary meaning should not be given to the expression ‘‘is 
engaged” and it should be read as ‘is capable of being engaged.” I am 
afraid, such a-construction is opposed to the first and most elementary rule 
of construction that the words are.to be read |in their ordinary meaning. If 
T accepted. this construction I would be supplying words which did not exist 
in the Act. ‘‘The length and detail of modern legislation’? to quote Lord 
Evershed M. R. “has undoubtedly reinforced the claim of literal construc- 
tion’ as the. only safe rule.’? (Maxwell on Interpretation of Statutes, 12th 
Ed., p. 28). The Legislature meant what it has actually expressed. The in- 
tention of- the Parliament must be deduced from the language used. In the 
alternative Mr. Bhabha suggested that the expression ‘tig engaged” should be 
construed as -‘‘has prepared itself to engage in.’ This construction also 
suffers from the same vice that I would have to supply words which do not 
exist in the statute. ‘Mr. Bhabha suggested that the,.construction must pre- 
vent. evasion. I. am afraid, where the language is plain and admits of but 
one meaning, the task of interpretation can hardly be said: to arise. The duty 
of the Court is to expound the law as it stands and to leave the remedy to 
the Legislature. The Court must find out whether on the facts of. the case 
the Monopolies Act is attracted.or not. It is true that the Courts must con- 
strue statutes in such manner as will suppress the mischief and advance the 
remedy and to suppress all evasions, provided such construction is possible 
without doing ‘violence to the language of the statute and without supplying 
words that do not. exist in-it. In my opinion, the expression ‘‘is engaged’’ 
in the Monopolies Act cannot be stretched to mean ‘‘is capable of being | engag- 
ed”? or.‘‘has* prepared itself to engage in’’, In the context of the Act there 
is‘no ambiguity in the expression ‘‘is engaged’? in s. 2(v). I am also not satis- 
fied.. that. the Central ‘Bank Limited has in fact. prepared itself to engage in 
any activity which will make it an undertaking. 

.Mr. -Bhabha also drew my attention to Company Petition. No. 167 of 1970 
filed by the Central Bank Limited for confirming alteration in its memorandum 
of association. This Petition was grated by me on February 8, 1971. By 
this alteration the Central Bank Limited has introduced object clauses similar 
to those of Telco. It is stated in that Petition that this was done with a view 
to: facilitate amalgamation. The resolution altering .the Memorandum also 
so states. Mr. Bhabha contended that in View of that alteration the Central 
Bank Limited was capable of carrying on a further variety of businesses which 
even Telco could carry on and the Central Bank Limited had thereby prepared 
itself to do such business. It is however clear.to me from the circumstances 
that this-has been done with a view to amalgamation and not with the intention 
to start a.business similar to that of Teleo or competing with it. f 

‘Mr. Bhabha lastly argued that according to s. 23( I) of the Monopolies Act 
approval of the Central Government would be required for amalgamation if 
one .of the parties was an ‘‘undertaking’’ within the meaning of the Monopolies 
Act even if the other party was not ‘such ‘‘undertaking’’,. This argument is 
untenable on a plain reading of the section, because it ignores the words ‘‘with 
any other undertaking’’ in s.-238(1)(a). If one does not ignore the words 
‘‘with any other undertaking’’, this argument could. only have validity if the 
. word ‘‘undertaking’’ when it is used for. the second time has a popular meaning 
and includes any concern and not the meaning given to it m the Monopolies 
Act... This would, however, violate the rulé:of construction that these two 
words must have the same meaning as they occur. in the same section and the 
same sentence. The context of s. 23 ( I) also does not warrant two different 
meanings to be given to this word in the same sentence. 

In the result I hold that the Central Bank Limited is not an ‘‘undertaking”’ 
within the meaning of that word in s. 23(/)..0f the Monopolies Act because 
it'carried on, business of banking until the compulsory. acquisition of its busi- 
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ness with ‘effect from July 19,'1969, or becaiise it is an existing company with 
a. Board of Directors and laree capital and its object clause in the Memoran- 
dum renders: it capable of carrying on a variety of businesses. It ‘is also not 
such ‘‘undertaking’’ because after, July. 19, 1969 it had: recovered compensa- 
tion and had exercised the option: to’ accept it in:cash or in ‘securities of a 
particular , kind.’ ‘It is ‘also not’ an ‘‘undertaking’’, because it had résolved 
to amalgamate. with Telco or ‘that -it had’ altéred its ‘object: clause for’ that pur- 
pose’ or’ "that in the meanwhile it’ had authorised‘its directors to sell ‘Govern- 
ment securities and to invest its funds in other forms of investment. It-Was 
also not an undertaking’ because in ‘the scheme of amalgamation it had been 
described as an undertaking or was said to be carrying on business | which in 
fact it was not. I am not ‘satisfied that it had formed any intention'to carry - 
on any activity after July 19,' 1969 which will. give it the character of an 
‘undertaking’. 

In view of the above findings. I hold that the merger or amaleamation of the 
Central Bank Limited with Telco would’ not require ‘the approval of the Central 
Government under’ s. 23(/) of ‘the Monopolies Act 
' ‘The Union of Didia appealed. 


K. H: Bhabha, with P. M. Mukhi, for the appellants 3 in both the opal. 
N. A: Palkhivala; with P. 8. Nariman and S. P. Bhar ucha, for the ona 
in appeal No. 33 of idee and Appeal No. 84 of n 


“Move: J. “hese are tio ael by the. Union of india and ‘ge Regional 
Director, Company Law Board, Western Region, Bombay, against a common- 
s] ndgmentibut two separate orders; passed in Company Petitions Nos.: 159, of 
1970iand 161-of 1970, the first filed by Tata Engineering and Locomotive Coi- 
pany: Ltd. hereinafter referred to as ‘‘Telco’’.and the second by the Central: 
Bank of.India Ltd., hereinafter referred to as ‘‘the old Central Bank’’, whereby, 
. Mr. Justice Nain as the Companiés Judge sanctioned wider sections > 891. and 

- 894' of ‘the Companies Act, 1956; -an arrangement in the nature of a scheme 
of amalgamation ‘between ‘the two . ‘companies, negativing the contentions» of 
the appellants: that the Court should not sanction ‘the scheme without -prior 
approval .of. the Central Government as required under section 23(/) of the 
Monopolies..and Restrictive Trade-Practices Act,:1969, hereinafter referred: to 
. asi“ the . Monopolies Act’... We also propose. to. dispose of these two: appeals 
by:.a common Judgment as ‘both the matters have been’ heard together and 
involve-common facts. and: identical points for consideration. 

: On Ist September 1945. Telco :was incorporated as a Company ander the 
Indian. Companies Act, 1913. Its authorised’ capital is Rs. 24 crores. Its sub- 
scribed capital igeregates to Rs.. 18,44,81,325/- composed of Ordinary, .Cumu- 
lative Preference and Cumulative Redeemable “A?” Preference Shares, as ‘fully 
paid-up. | Its main “objects are to carry on the business of manufacturing, ‘sell- 
ing: and. dealing in locomotives, motor vehicles, trucks, lorries, omnibuses, ma-. 
chihery, tools ete. - 'One of the objects tnentioned in the Memorandum contains 
ancillary objects, one of which is to. ‘amalgamate with any Company or: Com- 
panies. Telco-has,: in fact, been ‘carrying on the business of manufacturing 
and selling diesel commercial vehicles, excavators, power shovels; industrial 
shunters;‘ machine tools, industrial tractors, “ete. ' There is no dispute’ that its 
gross assets’ at the material time well exceeded Rs. ‘123,00,00 ve and its net . 
assets exceeded Rs.. 97: ,00,00,000/-: 

On 21st December: 1911- the old: Central Bank was aon anna under the 
Indian Companies ‘Act, 1913.. Thereafter it carried on banking business: Its 
business-was nationalised by the Banking Companies (Acquisition and Transfer 
of Undertaking) Ordinanee, ' 1970, sueceeded by the Banking Companies (‘Ac- 
quisition and Transfer of Undertakings)’ 'Act, 1970, hereinafter referred to as 
“Act V of 1970, after an attempt to do so by a’ prior Ordinance and a’ prior 
Act which ‘latter two were struck down by the Supreme Court. Under the 
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provisions ‘of Act V of ‘1970, a new Cor poration called ‘‘Central Bank of India’’, 
hereinafter referred to as’“‘tlie Néw* Central: Bank”, was constituted and. all 
the rights and properties, as also the obligations and liabilities, of the old 
Central Bank got transferred to the new Central Bank. ‘Upon such transfer, 
as held by’ the, Supreme Court in R.’C. Cooper v. Union of India, 1 the totality 
of the assets ‘and liabilities of the old Céntral Bank vested in! the new Central 
Bank and: the only. right- which the old Central Bank acquired was. the right 
to receive ‘compensation ini the sum-of Rs. 17.5 erores. Under sub-section (2) 
of section’ 6 of Act V of 1970, the old Central Bank had an option to receive 
that‘amount of compensation in cash or in four and- a half per cent per annum 
promissory notes repayable after ten years or five and a half per cent per annum 
promissory notes repayable after thirty years in the manner as mentioned in 
that sub-section. After such acquisition of its business, the old Central Bank 
has ceased to carry on banking business. . 

Tt may, be stated that the business of the old Central Bank got ‘transferred 
to and vested in ithe new Central Bank as from 19th July 1969, being the date 
of the said first ordinance.. It was on 10th February 1970 that the Supreme 
Court by its said'J udgment struck dowii the earlier Ordinance and the earlier 
Bank N ationalisation Act. Under the earlier Ordinance and the earlier Bank 
N ationalisation Act the ‘amount of compensation payable to nationalised banks 
was not determined as a fixed amount by the Act itself and entailed calcula- 
tions to. be made for that purpose. As the validity of the first -Ordinance 
and the first‘ Bank Nationalisation Act were challenged. before the Supreme 
Court the old Central Bank did not make any move for getting that compen- 
sation payable to it ascertained. Then followed the second Ordinance and 
the second Bank Nationalisation Act No: V of 1970. ‘The latter Act itself fixed 
. the amount, of: compensation payable to the various nationalised banks. 

The second Bank Nationalisation Act came into force on 31st March 1970. 
The Board of Directors of the old Central Bank considered how the option to 
receive. compensation payable under Act V of 1970 should be exercised. The 
. old Central Bank exercised its option to take its compensation in the form of 
Rs. 50 ,000/- i in, cash and the balance in the form of five and a half per cent 
per annum promissory ‘notes of the face value of Rs. 17,49,50,000/-. On an 
inquiry. from Mr. Bhabha; the learned Counsel for the appellants, ‘Mr. Nariman, 
the learned Counsel for the Respondents, stated that the old Central Bank 
actually réceived’ the said ‘five and a half per cent per annum promissory notes 
on 8th May. 1970. 

Thereafter, as appearing from the Report of the Board of Directors of the 
old Central Bank for the year 1969, the Board applied its mind to the future 
of that company. Various views in, that regard had been discussed at some 
length at the extra-ordinary general meeting of the old Central Bank held on 
13th J anuary, 1970. It was thereafter that the- Supreme Court gave its said 
Judgment. . Thereafter, after doing some re-thinking, the Board of Directors, 
reached: the conclusion that there were three alternatives before the company, 
the first being a winding-up of the company, the second being the carrying on 
of fresh business as an investment, company or some other activity after obtain- 
ing powers by amendment. of the Company's constitution, and the third being 
an amalgamation. with some other suitable undertaking. The Board then came 
to the conclusion that amalgamation. of the-old Central Bank with another 
company, preferably a-large séale industrial undertaking, would be in the best 
interests of the company and its shareholders because, firstly, it was likely to 
avoid several implications in regard to the settlement of tax claims of the 
company and the shareholders and would enable the carrying on of business 
pending such settlement ; secondly, it would ensure a fair and steady return to 
the shareholders on their capital along with, prospects of reasonable growth; 
and,, thirdly, if, as was- ‘the intention,- the amalgamation was with a company 
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whose shares commanded a ready market, the shareholders of the old Central 
Bank would be able, if they so chose, to liquidate their holding wholly or 
partially. The Board had thereafter carried on negotiations with the Directors 
of Telco and evolved a conerete scheme of amalgamation with Telco. As a 
matter of fact, on 29th July 1970, the Board of Directors of each of the two 
Companies passed a resolution approving the scheme of amalgamation. : 
` As a preliminary step to effectuate the said amalgamation, the old Central 
Bank filed in this Court the Company Application No. 46 of 1970 on 8th 
September 1970 and Telco filed-the Company Application No. 49 of 1970 on 
9th September 1970. On 11th September 1970 orders were passed by the Com- 
panies Judge on both the ‘said applications calling meetings of the Old. Cen- 
tral Bank on 26th October 1970 and of Telco on 87th October 1970. The old 
Central Bank thereafter issued notices dated 29th September 1970. that such 
meetings would be held on 29th October 1970. -Along with that notice an 
Explanatory Statement was sent to all its shareholders. In paragraph 5 of 
that Explanatory Statement it-is stated that the Board of Dir ectors had come 
to the conclusion that it would not be in the best interests of the Company 
or its shareholders to undertake any other business within the frame work of 
the Company’s Memorandum as,.for example, the business of a finance and 
investment company, because, apart from the difficulties involved in’ setting 
up such a unit which would operate in a competitive field, such a ' business 
did not.appear to-ensure.prospects of a steady and reasonable return to the 
shareholders on a par with the. return till then yielded on the Company’s 
shares, nor- did it inspire any hope of : adequate capital appreciation. It 
further refers to-the proposed amalgamation and the comparative advantage 
to the Company and its shar eholders if- the amalgamation became operative. _ 
On the same day, i.e.;- 29th. September 1970, the old Central Bank also sent 
to its shareholders another notice convening an extra-ordinary general meet- 
ing.of the shareholders on 26th October 1970 for the purpose of considering 
and passing of two resolutions, the first being for amendment of its Memo- 
randum and the second being to authorise its “Board of Directors, in pursuance 


of section 298(1)-(c) of the “Companies Act, 1956, to invest the whole or any ` 


part of the amount of ‘compensation of Rs. 17, 50, 00,000/- including the sale 
proceeds of the said five and a half per cent. per annum promissory notes, in 
such securities, investments and. fixed and call deposits, including trustee secu- 
rities, as the Board of Directors may from time to time think fit. An Expla- 
natory statement was enclosed with that notice. The Explanatory Statement 
specifically states that the amendments were being proposed in order to enable 
the old Central Bank to amalgamate with Telco and that the said second 
Resolution, which was a special Resolution, was, proposed so as to enable, the 
scheme of amalgamation between the two Companies to fructify and if the 
said second Resolution was passed and implemented it would yield a better 
return to the Company, particularly in the event the process of amalgama- 
lion of the Company with Telco took some time. The extra-ordinary general 
meeting of the old Central Bank was held on 26th October 1970. On 26th 
October 1970 the extra- ordinary’ general meeting of the old Central. Bank 
passed both the Resolutions of which the said notice had been given, approving 
the amendments in-the Memorandum.and investing powers in .the Board of 
Directors about the investment as proposed. Thereafter, on the same day, the 
statutory meeting was held of the. shareholders of the old Central Bank in 
pursuance of the said Order dated 11th September 1970 and the scheme of 
amalgamation was approved at the said meeting. 

On 27th October 1970, the statutory meeting of the. shareholders of Telco 
was held pursuant to the said Order dated 11th September 1970 at which 
meeting the said scheme of amalgamation was approved. 

The Scheme provides that Telco will issue and allot one Ordinary share and 
three 9%. Cumùlative Redeemable ‘‘A’’ Preference shares out of its autho- 
rised but unissued capital as also fifteen 7.3/4%. Convertible Debentures to 
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the members of the old Central Bank against every twenty-five shares in its 
capital held by them. 

On an inquiry from Mr.‘ Bhabha, Mr. Nariman has stated that all the said 
five and a half per cent. per annum promissory notes received as compensa- 
tion, barring those of the face value of Rs. 1,68,20,000/-, were sold after 26th 
October: 1970. Mr. Bhabha stated that he would accept this statement as true. 

At the hearing of these appeals before us, by consent of parties, a Statement 
of the Deposits “made by the old Central Bank has been put in as ex. No. 1. 
The Statement’ shows- particulars: of the various amounts of deposits made by 
the old Central Bank as fixed deposits with diverse banks which aggregate to 
Rs. 4,96,50,000/- and that with Telco which aggregate, to Rs. 11,20,00,000/-. 

Teleo and the old Central Bank filed the present two ‘Company Petitions on 
17th November 1970 and 25th November 1970 respectively. On 8th February 
1970 an order was made by the Companies Judge sanctioning the alterations 
in-the Memorandum ‘of the old Central Bank. 

-The Judgment and" Orders which are the subject-matter of these appeals 
were thereafter passed on 17th February 1971. © 

‘The’ main dispute between the parties turns on the provisions of section 23, 
and particularly of sub-section (1), of the’ Monopolies Act. Section 23 occurs 
in Chapter’ IIT of ‘the Act, the Chapter heading being ‘‘Concentration of 
Economic Power’’. There are-11 sections in this Chapter divided under Parts 
A, Band C. Sections 20 to 26 appear under. Part A, section 27 appeats under 
Part B and sections 28 to 30 appear under Part ©. 

Section 20 provides: : 

_ This part shall apply to— r ' © A a % 

(a) an undertaking if the total value of— . i i 

(i) its own assets, or ' 

(ii) its own assets together with the assets of its titeeonneated undertakings, is not less 
than twenty.crores of rupees; - 

(6) a dominant undertaking— 

(i) where it is a single undertaking, the value of its assets, or, 

(ii) where it’ consists of more than one undertaking, the sum-total of the value of the assets 
of all the pee Connessed Een: constituting the dommane undertaking, is not Jess than 
one crore of rupees.. i 
Sub-section (7) of section 23 provides: l 

“23. (1) Notwithstanding anything contained in any ee law for the time being in force,— 

‘(a)' no scheme of merger or amalgamation of at TyndertalGng to which this Part applies 
with any other undertaking, ' 

(b) no scheme of merger or amalgamation of two or more indere which would have 
the effect of bringing into Sanienne an undertaking to:which clause (a) or clause (b) of section 
20 would apply, . 
shall be sanctioned by any Court or be recognised for any purpose cr be given effect to unless 
the scheme for-such merger or amalgamation has been approved by the Central Government 
under this Act,” ' 

-' Section 2 contains definitions. Its opening: word are ‘‘In this Act, unless 
the context otherwise requires, | 
Clause (g) of section 2 in so far as it is relevant noe: 

s < dominant undertaking ’ means an undertaking which either by Keu or along with 
inter-connected undertakings, 7 

(i) produces, supplies,’ distributes or otherwise controls not Jess than issn’ ef the 
total goods of any description that are produced, supplied or distributed in India or any sub- 
stantial part thereof, or 

(i?) provides or otherwise controls -not ae sae one-third of any services that.arc render- 
ed in India or any substantial part thereof.. f 
Clause (g) of section. 2- provides: - 

'« “inter-connected undertakings’ means two, or more anderiak gs which are inter-connected 
with each other.iñ any of the following 'manner, namely i— 

-` (i) if one‘owns or controls the other, ge ase a: os 
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(it) where the undertakings are owned by firms, if such firms have one or more common 
partners, 

- (iii) where the undertakings are owned by bodies corporate,— 

(a) if one manages the other, or: 

(b) if one is a subsidiary of the other, or 

(ec) if they are under the same management within the meaning of ‘section 370 of the 
Companies Act, 1956, or 

(d) if one exercises control over the other in any other manner, 

(iv) where one undertaking is owned by a body i aa and the other is owned bye firm, 
if one or more partners of the firm,— 

(a) hold, directly or indirectly, not less than fifty jé cent. of the shares, whether me 
ence or-equity, of the body corporate, or - ie 

(b) exercise control, directly or indirectly, whether as director or otherwise, over , the 
body corporate, 

(v) if one is owned by a body corporate and the other is owned by a firm having | bodies 
corporate as its partners, if such bodies corporate are under the same management within the 
meaning of the said section 870, 

(vi) if the undertakings are owned or controlled by the same person or group of persons, 

(vii) if one is connected with the other either directly or through any number of under- 
takings which are inter-connected undertakings within the meaning of one or more of the fore- 
going sub-clauses””. . 

Clause (r). of section 2 provides: 


‘¢ ‘service’ means service of any description which is made available to potential users and 


includes the provision of facilities in connection with banking, insurance, transport, supply of 
electrical or other energy, board or lodging or both, entertainment, amusement or the purvey- 
ing of news or other information, but does not include the rendering of any service free of charge 
or under a contract of personal service”; 


Clause (v) of section 2 provides: 
“ ‘undertaking’ means an undertaking which is engaged in the préduction, supply, distribu- 
tion or control of goods of any description or the provision of service of any kind;” 


There is no dispute that Telco is an undertaking engaged in the produc- 
tion, supply and distribution of goods, that it is an undertaking within the 
meaning of clause (v) of section 2, that the total value of its. own assets is 
very much more than Rs. 20 crores and it is therefore an undertaking to 
which the provisions of Part A of Chapter II of Monopolies Act apply. 

Mr. Bhabha contended that the old Central Bank is also an ‘‘undertaking’’ 
within the meaning thereof under clause (v) of section 2 of the Monopolies 
Act. In support of his contention he relied upon several facts. He stated 
that it is true that after'the business of the old. Central Bank was nationa- 
lised, its then existing banking business got transferred to and vested in the 
new Central Bank, but that even thereafter the old Central Bank could carry 
on even banking business by obtaining a licence under section 22 of the Bank- 
ing Regulation Act, 1949.. He then invited attention to the Memorandum of 
the Old Central Bank as it existed before its amendment in 1970. He con- 
tended that under sub-clause (c) of Clause III it can carry on investment 
business, under sub-clause (d) it can carry on the business of underwriting 
and under sub-clause (q) it can carry on the business of guaranteeing,- He 
further pointed out that the provision at the very end of Clause ITI provides 
that in the interpretation of that clause the meaning of the Company’s objects 
shall not be restricted by a reference to any other object or by the juxtaposi- 
tion of two or more objects and that in the event of any ambiguity the 
clause shall be construed In such a way as to widen and not restrict the powers 
of the company. He contended that this provision requires each of the sub- 
clauses of Clause III to be read independently. He contended that therefore 
although the banking business was acquired as aforesaid, a power survived in 
the’ old -Central Bank, and it was open to it, to carry on the businesses men- 
tioned, for example, in the said ‘sub-clauses (e) (d) and (q) of Clause MT of 
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- the: unamended Memorandum itself. . He then contended that as a matter of 
fact the old. Central Bank. did carry- on business after’ 19th- July 1969. He 
pointed -out-that the Balance-sheet: of the old. Central Bank of the year 1969 
shows that its Directors were paid remuneration which indicates .that Board 
meetings were being held and the- Directors. were acting. on behalf of the old 
Central ‘Bank. The Old Central Bank through its. directors acted and exer- 
cised the option as aforesaid and obtained the compensation in-the cash sum 
of Rs. -50,000/- and in the five and a-half per cent. ‘per annum promissory 
notes ‘of the face value of Rs. 17,49,50,000/-. The old- Central Bank through 
its Board also considered the three alternatives -for carrying on business for 
` earning profits. It also-through its Board carried on negotiations with Telco 
for amalgamation. He contended that these acts show that the old Central 
Bank was carrying on business through its Board of Directors. He further 
. relied: on the fact that it sought alterations to its Memorandum with a view 
to make its objects identical with those of Telco. According to, him, the very 
fact of seeking and securing alterations in its Memorandum shows that it 
carried on an activity and that it had therefore not ceased to exist. He 
further commented that its Memorandum was already altered and its objects 
entitled it to: carry-on the business of production: of certain goods and that 
if the amalgamation with Telco fell through, the old Central Bank would none 
the less remain entitled to.carry on all the businesses which were included in 
the amendments to its Memorandum. He further pointed out that as shown 
in the said Directors’ Report: for the year 1969 the old Central Bank has, 
after 18th July 1969, allotted 184 shares to the former shareholders of the 
Jodhpur Commercial Bank Ltd. and that it proposed to make a further 
allotment of shares to those of the- former shareholders of that Bank who had 
‘not exercised ‘the option’ to receive cash and who had accordingly become 
entitled to the shares of the old Central Bank of equivalent value. He relied 
upon the facts that the old Central Bank had also: sold: most of its said five 
and a half per cent. per annum promissory notes, made deposits out of the sale 
proceeds thereof and thereby earned profits in the nature of interest earned 
thereon. Mr. Bhabha concluded that these facts show that the sub-stratum of 
the old Central Bank had ‘not gone and that under its Memorandum it had 
power to carry on business and particularly the business of investment, under- 
writing and! guaranteeing under even its original unamended Memorandum and 
‘that such business would amount to making ‘‘provision of service’’ within the 
meaning thereof in clause (v) read with clause (r) of section 2 of the Mono- 
- polies Act. He contended that because ‘of.these actual acts of the old Central 
Bank it was, at all material times, i.e., at the date óf the petition and’ the 
order thereon, ‘‘engaged in’’ the provision of service and was therefore an 
undertaking as defined in the said clause (v) of section 2. 

Now it is true that under the Memorandum, before its amendment, the old 
Central Bank had the: power to carry on the business of investment, under- 
writing and guaranteeing. It is also true that after the amendment of its 
Memorandum it has power to carry on business. of producing certain kinds of 
goods. Mr. Bhabha has contended ‘that if the amalgamation does not fructify, 
the old Central Bank will still remain entitled to carry on the business of 
producing goods. On the other hand, Mr. Nariman contended that in spite 
of these amendments having been made, in view of the provisions of section 17 
(1)(g). of the. Companies Act, 1956, if the object of’ amalgamation falls 
through, the enlarged scope of .its objects would not remain operative. In our 
opinion, it is: unnecessary to decide whether the amendments imade in its 
Memorandum would ior would not survive the falling through of the pro- 
posed amalgamation. It should, however, be noted that-a Memorandum of a 
company. registered under the Indian ‘Companies Act, by itself, confers merely 
a power to carry on business, but whether such power is thereafter exercised 
- for carrying on business is a question of fact and only if such fact exists 
then it- can: be said that.the company ‘‘is engaged in” carrying on business 
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of producing goods or making provision for service. A Memorandum is a. 


pre-requisite to the registration of a company under the Companies Act. It 
is common knowledge that in the case of many companies they do not carry 
on any business after they are registered for a number of years and some times 
at no time during their entire existence. It is a still more common experi- 
ence that numerous objects are provided for in the Memorandum, but most 
companies do not carry on all the businesses so provided for. If in the latter 
case the company carried on only one of such businesses, it cannot be said 
that the company is, by reason of a mere provision in that behalf in its Memo- 
randum, engaged in carrying on the other businesses so provided for in its 
Memorandum. , Legal capacity to carry on business must be clearly distin- 
guished from the company bemg at any. particular time actually ‘‘engaged 
‘in’? carrying on the business authorised by its Memorandum. It should be 
noted that Mr. Bhabha has not contended that the old Central Bank ‘‘is 
engaged in’’ producing goods.’ All that he has contended-is that it ‘‘is 
engaged in’’ making provision of service because it has power in its Memo- 
randum to do so and because of the aforesaid acts of the old Central Bank 
relied upon by Mr. Bhabha. Now the act of exercising its option and obtain- 
ing the five and a half per cent. per annum promissory notes cannot be treated 
as a part of investment business. Act No. V of 1970 took away the old 
Central Bank’s entire undertaking including banking and gave to it only 
compensation. Exercising an option for obtaining such compensation cannot 
form part of carrying on business. The act of selling the promissory notes 
and making deposits out of the sale proceeds thereof is also not carrying on 
_ business. Mr. Bhabha’s contention that even under the unamended Memo- 
randum the old Central Bank could carry on banking business after obtaining 
the requisite licence is an hypothetical argument, because it has not, as a 
matter of fact, applied for any such licence. An undertaking which carries 
on investment business may, of course, carry on the business of inviting de- 
posits to be made with it and/or itself making deposits with outsiders and 
in such a case it would be carrying on the business of an investment Company. 
But making deposits with banks and other institutions cari be made by 
other persons who have spare money to invest. If a lawyer or a doctor or 
even a businessman makes deposits out of his savings, it cannot be said that 
by such investment he is carrying on a business of investment. It would be 
a question of intention in each case. For illustration, a person may buy shares 
of Joint Stock Companies and, depending on his intention, which is to be 
gathered from actual facts of his dealing with shares he buys, he may have 
done so‘either as and by way of pure investment or by way of operating in 
shares by way of business. The distinction in the concepts is clear, although 
in some cases it may be difficult to ascertain it from a given set of overt acts. 
In the case of the old Central Bank, on the compulsory acquisition of its 
business, it had no option left but to take compensation as provided under 
Act V of 1970. Compensation was payable in certain alternative ways. 
Exercising an option in selecting the five and a: half per cent. per annum 
promissory notes, or, for the matter of that, any of the three alternatives 
provided by that statute, certainly, does not disclose, an intention to acquire 
them for doing business as an undertaking carrying on investment business. 
The old Central Bank subsequently sold the said five and a half per cent. 
promissory notes and made deposits out of the sale proceeds thereof. The 
mtention for so doing has been specifically and clearly stated in the Explana- 
tory Statement which is an annexture to the said notice dated 29th September 
1970 convening the extra-ordinary general meeting to be held on 26th October 
1970. The explanatory Statement clearly shows that a change of investment 
was made only because it was apprehended that the final fructification of the 
scheme of amalgamation might take some time and it was desired that a little 
higher return should be secured on the investment. It was by way of a mere 
change of investment and not by way of doing business. Under the proposed 
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scheme of amalgamation. ‘which has already been ‘approved by both the com- 
panies, the compensation or ‘what was received by way of sale proceeds of the 
five and a half per cent ‘per annum promissory notes received as compensation 
was to be the property of Teleco and the shareholders of the old Central Bank 
were to be entitled to receive shares of Telco in certain proportion in exchange of 
their original holding’ of shares in the ‘old Central Bank. The Scheme further 
provides for payment''of divideïd on shares so’received in exchange from Ist 
October 1970 and it is but natural that it would be felt that the shareholders 
of the old Central Bank would participate in the profits of Teleo by reason of 
the acquisition of shares of Telco in exchange- who, in their turn should try 
to secure the best return on the funds of the old Central Bank which were to 
go to Telco. The investment by way of deposits was not intended to be of 
any appreciable duration but only pending the finalisation of the scheme of 
amalgamation and that’ it'was so is made clearer by the Statement Ex. No. 1 
which shows that all the deposits with Banks were for a comparatively short 
period of 91 ‘days. The fact of selling the promissory notes and making such 
deposits does not, in our opinion, evince any intention on ‘the part of the old 
Central Bank to carry on investment business. 

Mr. Bhabha referred to the said Directors’ Report of the old Central Bank 
for the year.1969 and. pointéd out that, remuneration was paid to the Directors 
and that it must, therefore, be concluded that the Directors had held meetings 
and had held a meeting’ to decide for exercising the option in respect of the 
taking of compensation and also held a meeting in respect of negotiations with 
Telco and also in connection with, the alteration of the Memorandum. Now, 
` the old Central Bank is a company, it has a corporate existence and the process 
of ‘making up its mind is by way of a discussion and: the passing of a resolu- 
tion at the meeting mostly of Directors and occasionally of the general body 
of shareholders. The work done at the Board meetings referred to 
by Mr. Bhabha is merely in the’ process of the making up of the company’s 
mind and arriving at a decision. The process is similar to what goes on in the 
mind of a human “being when he considers a problem and arrives at a decision. 
The there fact of holdng of these meetings of the Board of Directors does not, 
by itself, amount to carrying on business. What happened at the Board meet- 
ings would merely disclose the intention of the company. But in the present 
ease no intention is disclosed’ to carry on any activity of the nature of a 
business. 

' Mr. Bhabha also pointed out from the said Directors’ Report of the old 
Central Bank for the year' 1969 that the Directors had also allotted 184 shares 
after 18th July 1969: The statement in the Report, ‘however, clearly shows 
that these shares were ‘allotted in pursuance of an “obligation which existed 
prior ‘to the ‘nationalisation of its banking business. Allotment of its own 
shares: by a company is not a business. It is only- an incidental function of 
its: corporate existence. `` o l 
` It is, therefore, clear that the old Central Bank was not at any time from 
the''date of the nationalisation of its banking business till the date of the 
orders under appeal engaged in the provision of service of any kind. A com- 
pany continuing to exist with power in its Memorandum to do a business 
is totally different from a company engaging in that: business. The facts 
éarlier stated clearly show that the amalgamation was in alternative to the 
old Central Bank carrying’ on, by itself, some business. To amalgamate was 
an alternative to itself carrying. on business: ‘and the decision which chose 
the alternative of amalgamation- clearly negatives that it itself wanted to carry 
on any business. The facts further show that till the date of the orders under 
appeal the old Central Bank intended and, as a matter of fact, made all neces- 
sary preparations and even an application to the court for the proposed amal- 
gamation ‘with Teleco which discloses a definite intention that on amalga- 
mation materialising it intended to carry on ho business, but would, as a 
matter of fact, even cease to exist as a separate company. Because of the 
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‘intention of amalgamation the old Central Bank did not consider, much, less 
decide, what it should do if the amalgamation did not for any reason ma- 
terialise. It was, therefore, not engaged in the provision of service of any 
kind at any time after bank nationalisation till the date of the petition or the 
order thereon. It must, therefore, be held that the old- Central Bank was 
not engaged in production, supply, distribution or control of goods of .any 
description or provision of service of any kind at any material time and that 
it therefore did not fall within the definition of ‘‘undertaking’’ in clause (v) 
of section 2 of the Monopolies Act. 

Mr. Palkhivala and Mr. Nariman had argued that in order that an under- 
taking should fall within clause (v) of section 2 of the Monopolies Act the 
- undertaking must, firstly, have capacity, i.e. legal competence, to produce 
goods or render services as mentioned in that clause, as also, secondly, that the 
undertaking must be actually engaged in such production of goods or making 
provision of service. They further contended that the undertaking must have 
actually engaged in such activity prior to the material time, 1e., the date 
of the application under sections 391 and 394.of the Companies Act, 1956, 
and the order thereon and that although it may not have done so immediately 
prior to the material time and may not be doing so and may be in hibernation 
as it were at the material time, it may yet fall within the definition of the 
said clause (v) if it continued to have a capacity and an intention to do so 
at a convenient time after the material date. If an undertaking was, as a 
matter of fact, engaged in production of goods or provision of service but 
because of some reason like strike, lock-out or non-availability of raw materials, 
it was not actually so engaged-at the material time but it intended to resume ' 
such activity in future upon the reason for the cessation of its activity dis- 
appearing, it can still be said to fall within the phrase ‘‘is engaged in’’ oc- 
curring in the said clause (v) of section 2 of the Monopolies Act. In short, a 
legal capacity to carry on the activity and an intention to carry it on on the. 
cessation of the period of inactivity must co-exist. Mr. Bhabha, however, on 
the other hand, argued that if the capacity, i.e. legal competence, exists, it is 
sufficient to attract the definition of the said clause (w) irrespective -of the 
fact whether the undertaking is or is not carrying on that activity at the 
material time. We are of the opinion, however, that the existence of mere 
legal capacity is not sufficient. Such a test would apply only to a company 
which is a juridical person and its legal capacity to carry on activity is cir- 
cumscribed by its Memorandum, but an individual or a firm or a Hindu joint 
family has the capacity, if it has the money, to carry on any business per- 
missible in law. Mere legal capacity by itself cannot be relied upon to be a 
test whether one ‘‘is engaged in’’ the activity as mentioned in the said clause 
(v). In view of this conclusion which we have reached, it is unnecessary to 
refer to authorities cited in connection with construing the phrase ‘‘is engaged 
in’? and the effect of the use of the present tense in that phrase. We have 
held that the investment in fact made by the, old Central Bank was not by 
way of a business activity and that the negotiations and the decision for amal- 
gamation and the steps taken to implement that decision do not amount to 
being engaged in any activity mentioned in the said clause (v) and it is, 
therefore, unnecessary to decide whether any activity which was open.to the 
old Central Bank to carry on under its Memorandum would amount to service 
as defined under clause (r) of section 2. We are of the opinion that a mere 
capacity or a mere intention to carry on such activity in future without its be- 
ing so done in the present, i.e., at the material date, nor some time in the past, 
i.e., before the material date, cannot at all give rise to a consideration whether 
an undertaking is engaged in an activity ås contemplated under thé said clause 
` (v). We are not called upon to decide in this case, and we do not decide, 
in what circumstances activity of the nature mentioned in the said clause (v) 
would fall within the phrase ‘‘is engaged in’’ if the activity had ceased for 
some time before the material date. 7 i aa 
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, {The next, point turns on, the construction of sub-section (Z) of section 23, In 
` clause (a) of. Section '23(1) occur ‘the Words tan undertaking | to’ which this 
Part applies’’. -It is section, 20 which:lays down to. which “undertakings Part A 
of ‘Chapter III applies. The word ‘‘ undertaking”? occurs in the said clause (a) 
of section 23 first in the said phrase quoted above and thereafter in'the' phrase 
‘any other undertaking”. At an earlier stage Mr. Bhabha contended that 
the word, ‘‘undertaking’’ in the said. first, phrase has the- meaning not as de- 
fined, in section. 2(v) but has its common, or. dictionary meaning. At a later 
stage he specifically stated that he abandoned that ‘contention and accepted 
that, the word had the same meaning as. defined in section, 2(v).. There is no 
dispute between the parties, that Teleo is an undertaking” to which Part A of 
Chaptér It. -applies.. Mr. Bhabha, however, contended that the word ‘‘under- 
taking’’ “in the said -second ` phrase “any ‘other undertaking”? would if his 
earlier contention ‘about the construction of the ‘word “‘undertaking’’ under 
section 2(v), was not accépted—and we have earlier in this J udgment not 
accepted it—have its ordinary, i i.e., dictionary, meaning, , because of the context 
in: which it occurs, not only in the case of an inclusive definition, but also 
in “the case, of an exhaustive definition like the. one in section 2(v). It would 
be possible “i in law to read a word, even if ‘defined iri the Statute, in a modified 
sense if the context so requires. He supported. this coniterition by citing au- 
thorities. But we do not refer to them as, for the ‘purposes of this case, we 
accept the ‘principle which he canvasses for. But none the less there must 
be something in. the Act itself, and not dehois the: Act, which would make 
the meaning of a word or phrase statutorily defined by that Act, ‘which, would. 
be for the. purposes of that Act, _Tepugnant in the context, in which it is used 
and furnishes a strong and compelling reason to discard it in favour ‘of what 
would be its ‘ordinary , dictionary meaning. 


Mr. Bhabha contended that the provisions of section 23.(I Jy like diè other 
provisions in sections 23(4), 21, 2% and 24 which all oceur in Part A of 
Chapter ITI, havé the same object and intention of controlling the under- 
taking defined in section 20, which he for’ the sake of emphasising the concept 
referred. to as ‘‘giants’’. To ascertain, that intention. he, referred to the pream- 
blé of the Monopolies Act and.the heading of Chapter III. The preamble reads:, 


‘“An-act to provide that the operation of the economic system does not result in the concent-' 
ration of economic power to the-common detriment, for the control of monopolies, for the pio- 
hibition of monopolistic and sesmiotive trade enon and fot matters connected therewith or 
incidental -thereto.”?. ; pa ed ' 
The ‘first object viz., to provide that the oper ation ‘of De economic system 
does -not result-in the concentration of economic- power to the -common detri- 
ment, “is the object which is relevant in this case. ‘The -Chapter Heading of 
Chapter TII is: ‘‘Concentration of economic: power”? ‘Chapter’. IIT ‘contains 
provisions relating to that: object. Chapter ‘IV: contains. ‘provisions ‘relating to 
the other objects mentioned in the preamble of controlling monopolistic trade 
practices and Chapters V and VI deal with the’ object of controlling certain 
restrictive trade practices. .Mr. Bhabha ‘contended ‘that the object’ and inten- 
tion of preventing concentration of economic power require that emphasis 
should be ‘placed on, and: the problem should be viewed inthe light of, con 
trolling an undertaking to which Part A applies and:that it must be considered: 
that ‘the’ mention of “any” other. undertaking *” is merely incidental, i.e., to: 
achiéve" that: object.. = He contended-that in’ order that that object may be 
achieved, the word ' ‘undertaking’ as occurring ‘in the second phrase ‘‘any 
other undertaking’? - must ‘be interpreted, not as defined in. section 2(v) which 
gives to it a restricted meaning in the way in which we have already construed 
it,. but in its ordinary dictionary meaning, which is wider:- He contended. 
that it is to prevent concentration of economie power that clause (a) of section 
20 provides that the provisions ‘of -Part A shall , apply if the yalue of the 
assets of an undertaking is not less than’ Rs. 20° crores and clause (6), which 
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has to be read with clause (d) of section 2, provides that such value must be 
not less than one crore of rupees and then enacts the limitation on such giants ' 
as contained mainly in sections'21, 22, 23 and 24 but alsó the other provisions 
of Part’ A, the provisions of Parts B and C being merely in the nature of' 
machinery sections. , 

Now in section 20'occur thè words ‘‘undertaking”’ and ‘‘its assets”. ‘‘Its 
assets’? must mean the assets of the undertaking. But does it mean the assets 
of the undertaking itself or does it mean the assets of the owner ,of the under- 
taking? An undertaking may be owned by a body corporate, i.e., a company, 
or by an individual or by a firm or even by some other owner like, for example, 
an association of individuals. If the company is the owner, the company may 
be conducting more than one undertaking, in which case can all the assets 
of the company be treated as the assets of every one of its undertakings? Or 
are the assets to be apportioned to each of the undertakings according to what 
assets are, at‘any particular time, actually used for it? And if the under- 
taking is ‘owned by an individual, are all the assets of the individual to be 
deemed to be the assets of the undertaking if he owns but one undertaking? 
And similarly. if the undertaking is owned by a firm, are the assets of all the 
individual partners to be deemed to be the assets of the undertaking? The 
definition of “undertaking’’ in clause (v) of section 2 suggests that the word 
‘‘undertaking’’ is: meant to refer to that entity itself which is engaged in 
production of goods or provision of service. The Monopolies Act, however, 
does not appear to always distinguish between an “undertaking”? and its 
“owner”. As a matter of fact, many provisions of the Monopolies Act are 
extremely difficult to construe. The language used at a large number of places 
in the Monopolies Act clearly suggests a distinction between an oe 
and its ‘‘owner’’. Examples of it can be found in the following :-—~ 

Section 2(qg) (ii) (iii) (a) (b) and (d), (iv), (%), and (vt). 

Section 3. 

~ Section 22(1). : 

Section 23(/). x i 
Some other provisions of the ‘Monopolies Act further suggest an undertaking 
to be itself an owner, the undertaking being identified with its owner, be the 
owner one or more human beings or a “juridical person like a company. Exam- 
ples of the latter type are to be found in the following sections :— 

Section 20, sub-section (J), when it uses the phrase ‘‘its own assets”. 

(Here does the phrase mean the assets in use of or appertaining to the under- 
taking or all the assets of its owner?) Section 21(/) contemplates ‘ ‘issue 
of fresh capital’’ by the undertaking and as this phrase is apt in connection 
with a company it appears to identify the undertaking with the company. - 

Section 48(2) clauses (a) (b) and (c). 

Clause (d) of section 2 provides the test of not less than one-third of the 
total goods of any description that are produced in India. Here the reference 
to the total goods must, because of the qualifying phrase ‘‘of any descrip- 
tion’’, mean the goods of a particular kind. Jf the same owner is producing 
two different kinds of goods, say, textiles in a factory at Bombay and sanitary 
ware in another factory at Madras and the latter falls under clause (d) of 
section 2, “‘its assets’? under Clause (a) of section 20 would require ‘fits 
assets’? to be interpreted to mean the assets of the undertaking which provides 
sanitaryware and not the assets of the owner . It would appear that the pro- 
visions of clause (6) of section 20 also would require éach of the different 
activities , or businesses of the same owner to be considered separate under- 
takings. 

In our opinion, in view of this confusion ‘‘undertaking”’ should not be 
identified with its owner unless the context in which it occurs require it to be 
so construed. In clause (a) of section 20 ‘‘its assets’? must-be construed 
in its natural or grammatical sense and the phrase must mean assets employed 
- in the conduct of the activity or a particular undertaking. 


1971.j. ‘UNION QF INDIA V, TATA ENG. & LOCO;.Co. des :C.J,)—Mody J. 19 


The avowed object and intention. of the. Monopolies Act as disclosed in its 
preamble and: the heading.of: Chapter-III.is to prevent. concentration of eco- 
nomic power. ‘The object, i is sought to be achieved by the Act mainly by the 
provisions contained in sections 20, 21, 22, 23 and 24. Section 20-lays down 
the tests for determining what Mr.. Bhabha referred to as “giant? ’ undertakings. 
Section 22.prevents such giant undertakings to be brought i in existence. Sec- 
tion 23, by. clause (a)- of its sub-section, (1), seeks to: exercise control by pre- 
venting : merger, or amalgamation of another jundertaking with an existing giant. 
The object and intention of: sub-section (7). of section 23 under its clause (a) 
is to exercise control by, preventing merger and- amalgamation of an existing 
giant undertaking with another undertaking. and ‘under its clause (b) to pre- 
venta giant undertaking being. formed. „The object underlying sub-section 
(4) of section 23 appears “to be to-control further acquisition by a giant under- 
taking so as to prevent it, from, becoming still larger, although its construction 
does not appear to be easy, because, if. the undertaking is already an under- 
taking to which Part A applies, how can it again ‘become ‘an undertaking to 
which. Part A applies as contemplated in its clause (a)? The object under- 
lying the provisions of section 21 is ‘to’ control the expansion of such giant 
undertaking by the issue of fresh capital ‘or by the installation of new ma- 
chinery or other equipment or in any other manner. The actual provisions 
of these sections all ‘show that the object sought to ‘be achieved is to prevent 
concentration ‘of ‘economic power. But the' language used in these sections 
frequently varies. The obvious inference is that'to the extent that the lan- 
guage varies, the extent to which the ‘object is‘sought to be achieved: and the 
method by which it is sought to be achieved was intended to correspondingly 
vary. We. will’ proceed to” examine: the aoa of these sections from this 
- point of yiew. 

The phrase ‘‘issue ‘of fresh ciipital” ‘used’ in sib-séetion (1) of section 21 is 
appropriate to a company. Therefore in’ the i case of a company the provision 
in this sub-section would apply -nly ‘when the company proposes to issue fresh 
capital, but it would’ not. apply. when the company obtains funds in any other 
way, by, for example, taking a loan. ;; Therefore section 21(J ) does not con- 
template any: method,.other than.issue of ‘fresh capital, to control such a giant 
undertaking acquiring-funds and the intention of .the Legislature does not 
appear to be to prevent the company from acquiring funds otherwise than by 
issue of fresh capital.. The reason can,,be found in‘the other provision of 
sub-section (J) ‘of section: 21 by -which: control 1s provided for being exercised 
when such a giant undertaking, be it a ‘company or. other_than a company, 
proposes to expand, its production of -goods or provision of service „with ‘such 
further funds:. The conclusion is-that section 21. does not prevent such a 
giant undertaking from acquiring funds as distinguished from acquiring new 
machinery or other equipment, which latter only is sought to be controlled by: 
section 21, and. the object of the preamble and the Chapter heading of prevent- 
ing concentr ation of economic’ power ‘is-not intended to prevent ‘such a giant 
undertaking, even when it'is'a company, from acquiring funds otherwise than 
by issue of fresh, capital. Moreover, ‘‘issue of fresh capital’? would not be 
apt in the case, of an undertaking which is not owned by a company and the 
Legislature has’ not ‘at all controlled,:so far’ as ‘section 21 is concerned,. the 
acquisition by such an ‘undertaking of further funds and has introduced con- 
trol only when, with the additional funds,’ it pr oposes to instal’ new machinery 
or other equipment. The point to be noted is that in sub-section (Z) of sec« 
tion 21 the method of exercising control appears to be, not by controlling, 
except by issue of fresh ‘capital by a. company, ‘the’ acquisition of more funds 
which would be only a means to acquire-new machinery or. other equipments, 
but by-controlling the actual installation of new ceed or other equipments 
which -would. result in the expansion of its activities. . 
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'-Sub-seetion (3) of section 23 provides : — > £ ` 
a “Nothing in sub-section: (7) or sub-section (2). shall apply to the scheme of merger or 
amalgamation of such inter-connected ee as ‘are not dominant’ undertakings a as 
produce the same goods. es 
The opening words ‘‘Nothing in E (1) or sub-section (2) shall apply” 
show that sub-section (3) carves out an exception out of the ‘general 'pro- 
vision which is contained in.sub‘sections (7) and (2). The very fact that an 
exception has been carved out, whatever be the ambit of that exception, shows 
that in trying to achieve the avowed object and intention of the Monopolies 
Act, the Act makes a distinction between an undertaking and an undertaking. 

Now the undertakings’ to which Part’ A, applies would, under section- 20, 
read with clause (d) of section 2, divide themselves into four classes, the four 
classes being :— 

(1) An undertaking which by itself is engaged in modine woods: va. 

` (27: An undertaking which along with ‘inter-connected undertakings is én- 
gaged i in producing goods; : 

(8) An undertaking which by itself is engaged in provision of service, ‘and 

(4) An undertaking which along with ater Con Recien undertaking is en- 
gaged in provision of service. 

. The exception in. section 23(3) applies to the TA of.Merger or amalga- 
mation - ‘‘of such inter-connected, undertakings, as...’’. Undertaking only of 
the second and fourth of the above four classes’ are inter-connected under- 
takings and thase of the first and third are not and the exception does not 
apply. to the latter two. 

Thereafter in section 23 (3) there occurs the plirase ‘ ‘undertakings as are 

not dominant undertakings and as produce the same goods’’. This is an addi- 

tional requirement to make an undertaking to fall within the exception in 
sub-section (3) of section 23. It requires, “that the undertaking must be an 
inter-connected undertaking which is a dominant undertaking but must yet 
not be engaged in the activity of producing goods. It excludes the said second 
class. _ Conversely stated, the exception’ would apply only to an undertaking 
which is an inter-connected undertaking which is a dominant undertaking 
engaged in the provision of service, that is, an undertaking of the said fourth 
class. The language of the sub-section appears to be a little involved but its 
meaning is clear. Instead of providing affirmatively that the exception applies. 
only - to’ undertakings of the ‘said fourth class, it, uses negative language’ to. 
exclude: the said: first three: classes leaving, as a result, only the said fourth 
class. ito fall within the exception. The effect is that from the application of 
the general provisions contained in sub-sections (J) and (2) of section 28, 
sub-section (3) excludes inter-connected undertakings which are dominant under- 
takings engaged in the provision of service.. This interpretation yields the 
conclusion that although the object and intention: of the Legislature, generally 
speaking, is to prevent concentration of economic power, in making the actual 
provisions in the statute the extent of prevention is not identical when dealing 
with different cases for certain purposes, éven when it is identical for other. - 
purposes. 
_ The above discussion shows ‘that although the preamble ‘and the heading 
of Chapter III show the object and intention.of the Legislature to ‘be to control 
concentration of economic power, the Legislature has, while enacting the Mono- 
polies Act, made distinctions between like entities.in respect of the application 
of certain provisions of Chapter III itself at least in the two cases ea 
to above. 

Mr: Bhabha wanted us to reject the meaning of ““undertaking”’ as | defined 
in section 2(v) on the only ground that the object and intention of the Mono- 
polies Act as gathered from the preamble and Chapter III heading i is to control 
concentration of economie power, That object, however, must be gathered from 
the actual provisions contained in the Act itself and it would not be permissible 
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to add to or substract from such actual provision. One would have been justified 
in accepting Mr. Bhabha’ s contention if the ‘actual context so required it by 
reason .of the meaning of  undertaking’’ as, defined in section 2(v) creating 
any repugnancy or inconsistency when it has been used in the phrase ‘‘any 
other undertaking” in section 23(/). No repugnanecy or inconsistency exists 
and Mr. Bhabha, has not even pointed out any. He had, of course, pointed out 
that even:a company in liquidation can, in view of the provisions of section 
394 of the Companies Act, be a party to a merger or amalgamation with an 
undertaking to which Part A applies, but the former in most cases would not 
be ‘‘engaged in”? production of goods or provision of service and would be 
excluded from the operation of section 23(/) although it may have machinery 
and equipment for doing so.‘ We are not required to consider such a case. 
Now, it may be that such a case may require it to be held in its case that the 
- context otherwise requires such a company to be included in the phrase “any 
other undertaking” in section 23(/). But there can be another view, which 
would possibly be a better-.view to take, that the merger or amalgamation of a 
company in ngugaten is a rarity and the Legislature did not intend to 
control it. 

Mr:. Bhabha put: a “ae as to how would the meaning of ‘‘undertaking”’ 
as defined in clause (v) of section 2 apply in the case of a new undertaking 
for the purpose of consideration under, section 22 because the undertaking 
would not at that stage have been established and ‘therefore it cannot be said 
in the case of such an undertaking that it ‘‘is engaged in’? prodiiétion of goods 
or provision of service. Now the obvious answer is that the context of section 
22- definitely requires. that the -word’‘“undertaking’’ as used in section 22 
should not’be construed and as a matter of fact cannot be construed to have 
the same meaning as contained i in the definition in clause (vw) of section 2. In 
section 22 itself’ there is overwhelming material ‘to ‘justify holding that the 
context so otherwise requires, because the words used are not “‘any undertak- 
ing’? but are ‘any new undertaking’’ in sub-sections (J) and (2) of section 
22 and moreover in sub-section (2) ‘ad adjectival phrase ‘‘which is intended 
to be established’’ has been used to qualify the phrase ‘‘new undertaking’’. 
The latter adjectival phrase would clearly show that the use’ of the phrase 
‘which is intended ‘to be established’ ” would be totally inconsistent with the 
concept of an undertaking ‘which, as ‘required by section 2(v) “*is engaged wm” 
production of goods or provision of service: . . 

We, theřefore, reject Mr. Bhabha’s, present. contention under consideration 
and hold that in the phrase, ‘‘any other undertaking’? occurring. in sub-section 
(1) of section 23 the word ‘‘undertaking’’ is used in the meaning’ given to 
it in clause (v) of section 2 and that, the context does not require any departure 
being made from it. We further hold that the learned Judge was, therefore, 
right. in according sanction to the scheme, although the merger or amalgama- 
tion formulated in the Scheme is not sanctioned. by the Central Government 
under the Monopolies Act. The appeals, therefore, fail ang are dismissed 
with costs., 

Mr.. Bharucha,, the learned Counsel for the ‘zespondents in both ‘the peti- 
tions, states. that notwithstanding the order for costs in favour of the respon- 
dents the respondents will not enforce, that order if the appellants inform the 
respondents in writing within eight weeks from today that the appellants have 
not filed and do not intend to file an, appeal against this Judgment and Order 
to the Supreme Court. 

It is necessary to reedrd that ‘although the Memorandum of ‘Appeal i in both 
the matters make a grievance against the learned Judge not having, ordered 
the appellants to be made parties to the petitions before him, Mr. Palkhivala, 
stated that respondents in both the matters waive their objection as to the 
maintainability of the appeals. In view’ of this statement of -Mr. Palkhivala 
we did not even consider it necessary to grant to the appellants their request 
to us for granting them leave to file these appeals which they applied ; for Mr. 
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Bhabha stated that he made this application becąuse of the reason that they 
were not parties to the two petitions but only notices had been served upon 
them. Neither of the parties before us in either of the petitions has -argued 
that point as they did not intend to take a decision on that poimt. We have 
therefore not at all dealt with the point and make it clear that the parties 
have intended and we have accepted that the point should not be deemed to 
have been decided but is left open and should not serve as a precedent. 

On Mr. Mukhi’s application for stay, after some arguments are advanced, 
Mr. Bharucha states that the respondents in the two appeals will not take any 
steps to implement the order sanctioning the scheme of amalgamation on or 
before the 24th April 1971. ` 


Appeals dimet. 





APPELLATE CIVIL. 


Before Mr. Justice Mody and Mr. Justice Chandrachud. 


BIBI BATOOL JAFER GULAM HUSSEIN v. THE PRINCIPAL JUDGE, 
CITY CIVIL COURT, BOMBAY.* 


Bombay Municipal Corporation Act (Bom. ILI of 1888), Sec. 105B, Chapter V-A—Constitution 
of India.. Art. 14—Whether s. 105B & Chap. V-A violate art. 1 bia at guiding 
authority in exercise of its discretion in nature of option, nature of. 


Section 105 B of the Bombay Municipal Corporation Act and also the provisions of Chap- 
ter V-A of the Act do not violate ie See of art. 14 of the Constitution of India 
and are valid. 

Under s; 105 B of the Act the classification of tenants into tenants of Corporation premises 
and tenants of non-corporation premises is based on justifiable reason and such classi- 
fication has rational nexus with the object and policy of Bom. Act XIV of 1961 which 
introduced Chapter V-A in the parent Act. 

N. I. Caterers Lid. v, State of Punjab’ and Baburao Shantaram More v. The Bombay 
Housing Board?, referred . to. 

When a legislation vests discretion in the nature of an option in an authority il would 
not amount to discrimination if there exist principles which would guide that authority 
in the exercise of its discretion. Such guiding principles may be specifically stated in the 
Act itself or they can be gathered from the various provisions of that Act, including its title 
and preamble or even from the Statement of Objects and Reasons of the Act. When the 
same object has been stated in the preamble of the two different Acts, the presence or 
absence of different circumstances may lead to different conclusions. 

The State of West Bengal v. Anwar Ali Sarkar, Kathi Raning Rawat v. The State of Sau- 
rashtrat, Kedar Nath Bajoria v. The State of .West Bengal®, Asgurali Nazarali Singapora- 
walla v. The State of Bombay®, Jyoti Pershad v. Union Territory of Delhi’, P. J. Irani v. State 
of Madras*, Ram Sarup v. Union of India? and M/s. Devi Dag v. State of Punjab, 
referred to. 

Under s 105 B of the Act there is discrimination inter se i.e. within the class of persons 
in possession or occupation of the Corporation premises inasmuch as there are no principles 
to guide the Commissioner in the exercise of his discretion in selecting for recovery of the 
Corporation premises either the' special procedure under Chapter. V-A of the Act or the 
ordinary procedure in the ordinary Courts. 

N. I. Caterers Lid. v. State of Punjab, followed. 


* Decided, August 21-23, 1967. Special Civil 5 [1954]S.C.R. 30. 
Application No. 1116 of 1966 with Special G. [1957] S.C.R. 678, s.c. 59 Bom. L.R. 
Civil Application No. 1188 of 1966 and O. 5. 917. 


Miscellancous Petition No. 478 of 1966, 7 [1961] A.LR. S.C. 1602. 
1 [1967] ALR. S.C. 1581." 8 [1961] A.LR. S.C. 1731. 
2 [1954] S.C.R. 572, s.c. 56 Bom. L.R. 9° [1965] A.LR. S.C. 247, 

286. Ds `” 10 | [1967] A.LR. S.C. 1895 
3 [1952] S. C.R. 284. | 11 [1967] A.LR. S.C. 1581 


4 [1952] S.C.R. 435. ` 


\ 
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The procedure for recovery of Corporation premises provided under Chapter V-A of the Act is 
not more drastic or more prejudicial than the ordinary procedure to be followed in the or- 
dinary Courts of law. 

C. R. H. Readymoney Lid. v. State of Bombay", Suraj Mall Mohta and Co. v. A. V. 
Vishvanatha Sastri; Jagannath Prasad v. State of Uttar Pradesh, B. B. & D. Mfg. Co. 
v L. K. Bose, New Prakash Transport Co. Lid. v. New Swwarna Transport Co. 
Lid., Western India Match Co. v. I. T°, D. L. Board, Calcutta v. Jaffar Iman", 
Burn & Co. v. Their Employees'*, Sheoparsan Singh v. Ramnandan Singh, Darya v. State 
of U. P., Remington Rand of India v. Its Workmen™, Asscd. Cement Staff Union 
v. Assed. Cement Co., Workmen of B. L. & Co. v. B. L. & Co., Visheshwara Singh v, f T. 
Commr.” and State of Mysore v. Shivabasappa*, referred to. 

The effect of holding that there are no principles to guide the Commissioner in the exercise 
of his discretion under s. 105 of the Act, but the procedure under Chapter V-A of the Act 
is not more drastic, will be that the evidence of lack of guidance will not cause any preju- 
dice because the two procedures open to the Commissioner are substantially similar and the 
impugned legislation will, therefore, have to be held to be valid. 

When there is an option to pick and choose, the existence of both the factors, namely, 
the element of the special procedure being more drastic and the element of the lack of gui- 
dance, will make the Jegislation void under art. 14 of the Constitution of India. But if 
either of them is absent, so far as the legislation itself js: concerned, it will not be violative 
of srb. 14. l 

In cases where a decision has been reached for two independent reasons, either of which 
taken individually was sufficient by itself to justify the final conclusion, it cannot be urged 
that the decision of one of the reasons is the only or main factor leading to the conelusion 
and the decision on the other is in the nature of obiter. In that class of cases the decision 
on each of the two points being capable of leading to the conclusion actually reached in that 
case would lay down a ratioand such ratio on each of the two points would be binding on 
any lower Court: In the other class of cases would fall a final conclusion arrived at as a 
result of the decisions on several points, the conclusion being based on the cumulative effect 
of the decisions on each of those points in that case. The final conclusion would in that 
class of cases rest on the cumulative support of decisions on each of the points and such a 
conclusion would serve as a precedent and be of binding effect only in those cases where all 
such reasons cumulatively exist, but in cases where any of those reasons is absent, though 
the other reasons be present, it would be open to the Court to assess the effect of the absence 
of any particular reason or reasons and after assigning due effect to Them to reach its own 
conclusion. 


THE facts are stated in the judgment. 


Special Civil Application No. 1116 of 1966. 
S. C. Chagla, instructed by Gagrat & Co., with M. M. Bhagadia, for the 
petitioners. 
C. J. Shah, instructed by Crawford Bayley & Co., for opponent No. 2. 


H. M. Seervai, Advocate General, with A. M. Setalvad, instructed by Little 
& Co., for opponent No. 7. Advocate General as per Court’s Notice. 


0. S. Misc. Petition No. 478 of 1966. 


S. J. Serabjt with B. M. Zoiwalla, instructed by P. S. Parikh & Co., for 
the petitioner. 

C. J. Shah with A. M. Desai, for opponents Nos. 1 and 2. 

H. M. Seervai,. Advocate General, with 4A. M. Setalvad, instructed by Little 
& Co., for opponent No. 3. 


11 (1937) 59 Bom. L.R. 786. 19 (1916) L.R. 43 I.A. 91, s.c. 18 Bom. 
12 [1955] 1 S.C.R. 448. L.R. 897. 

13 [1961] A.LR. S.C. 1245. 20 [1961] A.LR. S.C. 1457. 

14 [1967] A.LR. S.C. 361. 21 [1962] I L.L.J. 287. 

15 [1957] S.C.R. 98. 22 [1964] A.LR. S.C. 914, 

16 [1962] I L.L.J. 629, S.C. 23 [1964] ALR: S.C. 728, 

17 [1966] A.LR, S.C. 282, 24 [1961] A.LR. S.C. 1062. 

18 [1957] A.LR. S.C. 38. l 25 [1963] ATR S.C. 375, 
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i Special Civil Application No. 1138 of 1966. j 
-§. J. Sorabji with V. R. Chhatrapati, instructed by Chhatr apati a Co., for 
the petitioners. 
C. J. Shah, instructed by Crawford Bayley & Co., for- isnondeni No. 3 
'H. M. Seervai; Advocate General, with A. M. Setalvad, instructed by Little 
P3 Co., for opponent No. 7. Advocate General as per Court's Notice. 


Mopy J. Orders of eviction have been. passed against the petitioners in these | 
three Petitions. in .respect. of “corporation premises” under the special pro- 
visions contained in’ Chapter V-A of the Bombay Municipal Corporation Act, 
1888. The petitioners in two of the three Petitions have ‘filed their ‘Petitions 
under Article 227 of the Constitution of India and the petitioner in the third 
Petition has filed its Petition under Article 226 challenging the validity of, the 
order of eviction passed against éach of them. Various grounds have been taken 
in each of the three Petitions in support of the challenge, but all the three 
Petitions raise one common question which is a question of law. The common 
question is whether the provisions of Chapter V-A of the Bombay Municipal 
Corporation Act, and particularly section 105B thereof, violate Articles 14 and 
19 (Z) (f) and (g) of the Constitution and are therefore void. Counsel in all the 
three Petitions stated that they were agreed that the above question be tried as 
a preliminary point in all these three matters as a common question and that only 
‘thereafter each of the three matters be dealt with separately if and to the extent 
it may be necessary. 

The provisions of Chapter’ V-A were introduced in the Bombay Municipal 
Corporation Act by a Maharashtra Act, being Act No. XIV of 1961, as an 
amendment to the main Act. Section 105A contains the definitions of “Commis- 
sioner”, “corporation premises” and “unauthorised occupation in relation to 
any corporation premises”. These definitions are not material for the pur- 
pose of this case. Section 105B contains six sub-sections all of which are not 
relevant. Sub-sections (1) and (2) are very material and they read as follows : i 


“105B. (1) Where the Commissioner is satisfied — 

(a) that the person authorised to occupy any corporation premises has, whether before 
or after the. commencement of the Bombay Municipal Corporation (Amendment) Act, 1960, 

(i) not paid for a period of more than two months, the rent or taxes lawfully due from him 
in respect of such premises; or 

(zi) sub-let, contrary to the terms or conditions of his occupation, the whole or any part 
of such premises; or 

{iii} committed, or.is committing, such acts of waste as are likely to diminish materially 
the value or impair substantially the utility, of the premises; or - 

(iv) otherwise acted in contravention of any of the terms, express or ‘implied, under which 
he is authorised to occupy such premises; 

(b) that any person is in unauthorised occupation of any corporation premises; 

(c) that any corporation premises in the occupation of any person are required by the 
corporation in the public interest, 
the Commissioner may notwithstanding anything contained in any law for the time being 
in force, by notice (served by post, or by affixing a copy of-it on the.outer door or some 
other conspicuous part of such premises, or in such other manner as may be provided 
fer by regulations), order that that -person, as well as any other person who'may be 
in occupation of the whole or any-part of the premises, shall vacate an within one CMON 
of the date of the service of the notice, 

(2) Before an order under sub-section (/) is made against any person, the Commissioner 
shall issue, in the manner hereinafter provided, a notice in writing calling upon‘all persons con- 
cerned to show causé why an order of eviction should not be made. - 

The notice shall, — 

(a) specify the grounds on which the order of eviction is proposed to be made, and 

(b) require-all persons concerned, that is to say, all persons who are or may be in ocou- 
pation of, or claim interest in; the corporation premises, to show cause against thé proposed 
order, on or before such date as is specified in the notice. 


p 
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If such ‘person’ makes ‘an-application’ to the Commissioner’ for: the: extension of the period 
specified in, the notice, the Commissioner may grant the same an such terms as to payment and 
recovery of the amount claimed.in the notice, as he deems fit. 

Any written statement put in by. any person and: documents ane in “pursuance of the 
notice, shall be filed withthe record of the case, and, such | Peron tall be entuied to appear before 
thé Commissioner by advocate, attorney or pleader.’ 

. The notice to be served under.this sub-section shall_be served . in 1 the manner provided for 
the service of a notice under sub-section (7); and thereupon the notice: shall be deemed fo have 
been duly given to all persons concerned. ” i>. <i ` 


' These provisions indicate that the Comano is to be satisfied as s mentioned 
therein at two stages, the first stage is before he issues a show cause notice and 
the second is before he makes his final order of eviction. The first satisfaction is 
a mere prima facie satisfaction, arrived at ex parte, on such material ‘as is then 
placed beforehim. The only purpose or object for providing for’ such satisfaction 
is to prevent him issuing a show cause notice wantonly or out of caprice. The 
final satisfaction however is to be. reached after duly considering all the 
material placed before him as a result of the inquiry held by him after notice to 
the occupier of corporation premises concerned. In. the decision of this case 
before us what is material is this final satisfaction and it is this final satisfaction 


to which reference will:be made in this: Judgment. |. -. 


. Sub-section (3) of section 105B empowers the Commissioner to evict a “person 
who refuses or fails to comply with an order made under sub-section (7). Sub- 
section (6) empowers the Commissioner to cancel an ‘order made by him under 
sub-section (Z) if the person against whom the order has been made, vacates the 
premises or complies with certain terms: of thé order as more specifically men- 
tioned in sub-section (6).'° 7 eG : OMe he ae: 

Section 105E reads as undér: : . 4 


“The Commissioner shall, for the purpose of holding any inquiry under the Act, have -the 
same powers as are vested in a civil court under the Code of Civil Procedure, 1908, when ee 
a suit, in respect of the following matters, namely i— Å 

(a) -summoning and enforcing the attendance of any person- -and examining no on oath; 

(b) requiring the discovery and production of documents ; 

- (ce) any other matter which may be prescribed by regulations made uder section 105” 


Sub-section (1) of section 1053F provides thət an appeal shall lie from every 
order of the Commissioner, made in respect of any corporation premises, under 
section 105B or section 105C, to an appellate officer who shall be the Principal 
Judge of the City Civil Court: of Bombay or such other' judicial officer in Greater 
Bombay of not less ‘than ten years’ standing, as the Principal Judge_may desig- 
nate in this behelf. Sub-section (2) provides a ‘period of thirty days for filing 
an appeal from an order under section 105B or section 105C; the period to. be 
calculated as mentioned ‘in that sub-section. The. proviso-to- that sub-section 
empowers the appellate officer to entertain the appeal after the expiry of the said 
period of thirty days if he is satisfied that the appellant was prevented by su- 


, fficiént cause from filing the appeal in time. Sub-section (4) provides-that every 


appeal shall‘be- disposed lof by the appellate officer ‘as expeditiously . as possible. 

Section:105G provides that save as otherwise expressly provided in this Chapter, 
every order made by the Commissioner or the appellate officer. under that Chapter 
shall -be-final, and shall not be called in question in any original suit, application 
or execution proceeding. 

Although’ the common question relates to a challengé urider Article 19(1) (f) 
and (g), no contention has been advanced :in respect of the same. The con- 
tention about the violation: of Article 14'has been.pressed. . In support of the 
contention that section '105B - violates. Article..14;: two. main contentions have 
been urged.. The first contention is. that. section 105B, differentiates between 
persons: in -possession or.occupation of corporation premises and’ persons in pos- 
session. Or. occupation of non-corporation. premisés, that is to say, premises other 
than corporation premises, and that there is no valid basis for making such 
differentiation. The second contention is -that-even assuming that there is a 
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valid basis for making such differentiation, there is discrimination inter se, i.c., 
within the class of persons in possession or occupation of corporation premises 
because of three reasons. The first reason is that section 105B gives to the 
Commissioner a discretion or option to select one out of two procedures for re- 
covery of corporation premises, the two procedures being the one under Chapter 
V-A and the other under the general law through ordinary courts, the two pro- 
cedures being alternative and not substitutive. The second reason is that the 
procedure for recovery of corporation premises under Chapter V-A is more 
drastic and more prejudicial than that under the general law. And the third 
reason is that the discretion so given to the Commissioner is an unguided and 
unfettered discretion of an executive officer. 


As regards the first contention, Mr. Setalvad, the learned Counsel for the State, 
contended that a differentiation has been made between persons in possession 
and occupation of corporation premises on the one hand and persons in possession 
and occupation. of non-corporation premises on the other, but that the differen- 
tiation has been made on a valid basis, the classification having been validly 
made. As regards the second contention he did not dispute the first reason 
stated by Mr. Sorabji, the learned Counsel for some of the petitioners. He, 
however, disputed the second and the third reasons. As regards the second 
reason he contended that the alternative procedure under Chapter V-A. is not 
more drastic or more prejudicial to the person against whom it is adopted as 
compared with the procedure under the general law and followed in the ordinary 
courts of law. As regards the third reason he contended that the discretion given 
to the Commissioner is not unguided or unfettered. He contended that the 
object and purpose of introducing Chapter V-A by the Maharashtra Act XIV 
of 1961 and the policy underlying the provisions of Chapter V-A is to provide 
for’ speedier recovery of corporation premises and that the policy furnishes 
guidance to the Commissioner in the exercise of his discretion in selecting one 
out of the two procedures. He contended that the object and policy is disclosed 
by the provisions of Chapter V-A itself, the Statement of Objects and Reasons 
in connection with the Maharashtra Act XIV of 1961 and the affidavit in reply 
filed on behalf of the State. He contended that in view of this object and 
policy a condition must be read as it were under section 105B to the effect that 
the Commissioner shall adopt the special procedure under Chapter V-A if he is 
satisfied that speedier recovery of corporation premises is necessary in a parti- 
cular case. . ` . ' 

The provisions of Chapter V-A clearly show—and it is not at all disputed 
before us—that the special procedure provided for under Chapter V-A is quasi- 
judicial and principles of natural justice would apply to it. i 

In the case ofthe N. I. CatererSLtd. v. State of Punjab, section 5 of the Punjab 
Public Premises and Land (Eviction and Rent Recovery) Act, XXXI of 1959, 
was held to be violative of Article 14. The petitioners before us contend that 
material provisions of the Punjab Act are substantially similar to those of 
Chapter V-A and that therefore we must hold that section 105B also violates 
Article 14 and is therefore void. It is really because of that Judgment that the 
above common. question is being tried by us as a preliminary point. For arriving 
at a correct assessment of the effect of that Supreme Court Judgment in deciding 
the point raised before us it is necessary to first refer to the material provisions 
of the Punjab Act. 

The preamble of the Punjab Act states that it was passed to provide for evic- 
tion of unauthorised occupants from -public premises and for certain incidental 
matters. Section 2 (d) defines “public premises” and, briefly stated, they mean 
premises belonging to the State Government, District Board, Municipal Commit- 
` tee, notified area committee or panchayat. Section 3 provides that a person 
shall be deemed to be in unauthorised occupation of any publie premises if he 
falls within the various categories mentioned in that section. A comparison of 
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section 8 of the: Punjab, Act and section 105B,. sub-section (1), of the Bombay 
Act shows. that their provisions are similar in all material respects. As a matter 
of fact, thére is no dispute that they are-materially similar. Section 4 provides 
` that if the Collector is of opinion that any person is in unauthorised. occupation. 
of public premises and that he should.be evicted, he shall issue a notice in writing 
calling upon such person to.show cause why an order of eviction should not be 
made against him and that the notice shall specify the grounds on which the 
order of eviction is proposed to be made and require all persons concerned to 
show cause against the proposed order within the time specified in the section. 
_ The provisions of sub-sections (7) and :(2) of section: 4 of the Punjab Act are 
materially similar to those of sub-section (2) of section 105B of the Bombay 
Act. . Section 5 of the.Punjab Act provides that if, after considering the cause, 

if any, shown and the evidence produced by such person and after giving him a 
` reasonable opportunity of being heard, the:Collector is satisfied that.the public 
premises are in unauthorised occupation, he may. make an order of eviction for 
reasons -to be recorded therein. This provision in the. Punjab Act is materially 
similar to the-corresponding provision contained in the. Bombay Act, there being 
a few minor differences. For example, the words “for reasons to be recorded 
therein” occurring in the Punjab Act do not find. place in the Bombay Act. 
Sub-section. (2) of section .5 and: sub-sections (1) -and (2) of section 6 and 
section 7.of".the Punjab Act: materially correspond to sub-sections (3), (4) 
and (4) of section 105B:and section 105C of the Bombay Act. The provisions of 
section 8 of the Punjab Act are identical to those of section 105E of the Bombay 
Act. Section 9 of the Punjab Act provides for‘an appeal to the Commissioner 
from every order of the Collector: made under‘section 5 or section 7. The other 
provisions about appeal contained. in section 9 of the Punjab Act are materially 
similar to the corresponding provisions ‘contained, in section 105F of the Bombay 
Act. The -provisions of sections 10 and 12 of the: Punjab Act are materially 
similar to.those of section 105G and 105H of the Bombay Act. Section 11 of 
the Punjab Act provides for protection ‘of action taken in good faith under that 
Act. The provisions of that section are not-material to the question which arises 


+ 


before us. ` ; . 


‘A comparison of the provisions of the two Acts shows that a material difference 
‘exists between them -only on two points. -Sub-section (2). of section 105B 
specifically provides that the’ person ‘against whom the proceedings are taken 
under that section shall be entitled to appear before the Collector by advocate, 
attorney or pleader;,, There is no such specific provision in the Punjab Act. 
The other point is that the Punjab Act provides for an appeal against the order 
of the Collector to the Commissioner who. also is an executive officer, whereas 
section 105F provides for an appeal. against the order of the Municipal Com- 
_missioner:to a judicial officer. The judicial officer provided for is a senior and 
experienced judicial officer because -the section provides that the appeal shall 
lie to the Principal Judge. of the City Civil Court of. Bombay or such other judi- 
cial officerin Greater Bombay .of not less than ten years’ standing as the Prin- 
cipal Judge may designate. -. % 


The said Northern India case‘ was heard by-a Bench of five Judges of the 
Supreme Court and decided by a majority of three Judges who held section 5 
to be voids We.will. refér to the Judgment of the majority delivered by Shelat J. 
The Judgment shows that in that‘case contentions similar to the two contentions 
‘ raised before us of discrimination by classification and of discretion inter se the 

class of persons similarly situated were urged. Because of the rival conten- 
tions urged before us about the effect of-that-Judgment on the point to be decided 
by us; it is. necessary ,to refer to that judgment in some detail. The Judgment 
‘first refers to the Statement of Objects and Reasons. It states that the objects 
and reasons: for the enactment,of the Punjab Act were that there was no pro- 
vision in the Land Revenue Code, or in any other Act providing for summary 
removal of unauthorised encroachments or occupation of Government, Nazul 
and other specified properties, that the only procedure available to Government 
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was to sue the party concerned in a civil court which, was a cumbersome pro- 
cedure involving delay and that therefore to keep all Government owned lands 
free from encroachments and unlawful possessions it was necessary to provide 
a speedy machinery. The Judgment then refers to the various provisions.of the 


`~- Act to which we.have already referred. It then considers the contention urged 


in that case that the special provisions for eviction under the Punjab Act im- 
pliedly repealed the Government’s ordinary remedy for eviction under’ the 
ordinary law and negatives it. There is no such contention before us. It.then 
considers the contention which was of the nature of the first contention before us as 
to whether the classification between public premisesand other than public premises 
was valid. In so doing the Judgment refers to the Statement of Objects and 
Reasons as indicating that the Act was passed, inter alia, to provide a speedier 
machinery for eviction of unauthorised occupants from public properties as against 

lengthy proceedings under the ordinary law of eviction involving delay: In ’ 
discussing this point about classification the Judgment uses phrases and words 
like “It is possible to say” and “Assuming? which would show that the state- 
ments in the Judgments were made as an expression of only a prima facie opinion 
that the differentiation and classification was valid but without expressly so 
deciding it. .The Judgment indicates that it was the prima facie opinion of the 
Supreme Court that the segregation.of tenants of publ properties and premises 
from the tenants of private properties was based on justifiable reason and that 
such segregation- 'had a rational nexus with the object and policy of the : Act. 
The Judgment then proceeds to consider the second head of attack- on the ground 
of discrimination inter se the tenants and occupants of Government premises. 
The Judgment considers certain previous Judgments of the Supreme Court and 
states that the principle which emerges from those decisions is that discrimination 
would result if there are two available procedures one more drastic or prejudicial 
to the party concerned than the other and which can be applied at the arbitrary 
will of the authority entrusted with such discretion. The Judgment holds, 
firstly, that under section 5 of the Punjab.Act the Collector has a discretion or 
option to select one of two remedies, the one being under the Code of Civil Pro- 
cedure and the other being under section 5. Secondly, the Judgment then 
reaches a conclusion that the remedy provided under sections 4 and 5 was more 
drastic than that of the ordinary remedy under the Code of Civil Procedure. - 
We reproduce the words material in this connection (pp. 1586, 1587):. P 


“|. Thére can be no ‘doubt that if the Collector were to proceed under Ss. 4 and 5, the 
remedy is drastic for a mere opinion by him thet a person is in unauthorised occupation authori- 
ses him'to issue a show cause notice and his satisfaction under S. 5 is sufficient for him to pass 
an order of eviction and then to recover under S. 7-rent in arrears and damages which he may 
assess in réspect of such premises as arrears of land revenue” and © = >> 

‘*.,. The procedure under S. 5 is obviously more drastic and prejudicial than the one under 
the Civil Procedure Code where the litigant can get the benefit of a trial by an ordinary Court 
dealing with the ordinary law of the land with the right of appeal, revision, ete., as against the 
person who-is proceeded against under S. 5 of the Act as his case would be disposed of by an 
executive officer of the Government, whose decision rests on his mere satisfaction, subject no 
doubt to an, appeal but before another executive officer, viz., the Commissioner.” t 


The Judgment also reaches the third conclusion that section 5 does not lay down 
any guiding principle or policy under which the Collector has to decide in which 
cases he should follow one or the other procedure and, therefore, the choice is 
entirely left to his arbitrary will. It also finds in that connection that there can 
be no doubt-that section 5 confers an additional remedy over and above the 
remedy by way of suit and that by providing two alternative remedies to the 
Government and leaving it to the unguided discretion of the Collector to resort. 
to one or the other and to pick and choose some of those in occupation of public 
propertiés ‘and premises for the application of the more drastic: procedure under 
‘section 5, that section has lent itself open to the charge of discrimination and as 
being violative of Article 14. The Judgment, in consequence, declared section 5 
to be void as it manifestly violated the right of equality guaranteed by Article’14. 


+) 
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Mr.’ Sorabji once contended that the Supreme Court Judgment is ‘“‘binding” 
on.us. .. Now we are not dealing with the Punjab. Act, but with another piece of 
legislation... This case, therefore, necessitates an. examination of the provisions 
of. the Bombay legislation, an examination whether the procedure under Chap- 
ter V-A is more drastic, an.examination.of what the object and policy of the 
Bombay: legislation: is and whether it furnishes -any guidance for the exercise of 
a discretion .by: the Commissioner and then consider what is -the effect of the 
decision -in the case of the Northern India Caterers on the contentions before us 
relating to the Bombay legislation. As we are considering a piece of legislation 
different from that, considered by the Supreme Court, it would be the ratio and 
reasoning of the Supreme Court Judgment which would be binding on us. We 
must, therefore, examine the provisions'of, the Bombay legislation and ascer- 
tain whether the provisioris of the two pieces of legislation are identical or 
similar or in any way different. If there is no material difference, we would be 
bound by the Supreme Court Judgment and must hold the Bombay legislation 
void: by way. of analogy. ‘If, however, there is any material difference we will 


‘have to consider to what extent, if at all, it will affect the application of the 


ratio and reasoning: of the Judgment in the case’ of the Northern India Caterers 
to the case before us. Mr. Sorabji invited our attention to the decision in three 
cases in. support ‘of his contention that under Article 14 of the Constitution the 
law declared by the Supreme Court is binding on the- High Courts even if some 
aspect or some argument has-not been' considered by the Supreme Court. The 
three Judgments he referred to were. in Sharda Prasad v. A. G. of Uttar Pradesh’, 
Commr. of Inc.-Tax v. Man Mal Uttam Chand, and Somawanti v. State of Punjab‘. 
As the last Judgment is that. of the Supreme-Court it is not necessary ‘to refer to 
the’two earlier. Judgments.which are of the High Courts. The Judgment of the 
Supreme Court in Somawanti’s case lays down that the binding effect of a de- 
cision does not depend .upon whether a particular argument was considered or 
not, provided ,that the point with reference to which an argument was subse- 
quently advanced was. actually decided. We will bear this principle in mind 


` and refer to it at the appropriate time when that point arises during the course 


of our Judgment. , : , 
-` The Bombay Rents, Hotel and Lodging House Rates Control Act, being Act 
57 of 1947, gives‘special protection to tenants, inter alia, of premises situated 
within. the area’ of Greater Bombay. -Section 4 of that Act, however, excludes 


“ 


- the application of its provisions to: any premises belonging, inter‘alia, to a local 


authority, which would include the Bombay Municipal Corporation. In the 
case of Baburao Shantaram More v. The Bombay Housing Board,® section 4 was 
challenged as being ultra vires-of Article 14 of the Constitution on the ground 
that it discriminated against tenants of “properties belonging to Government 
or local authority,.in that such tenants were denied the benefits of the Bombay 
Rent Act which were available to all other tenants in Bombay. That challenge 
was repelled by’ the Supreme Court in that Judgment on the ground that the 
two classes of tenants were not by force of circumstances placed on equal foot- 
ing and. the tenants of the Government or local authority could not therefore 
complain of any denial of.equality before the law or equal protection of the law 
and that there was no real discrimination, because the two classes were not simi- 


larly situated.. In that case the classification of tenants into those of proper- 


ties belonging to Government, or local authority and of those of properties be- 
longing to persons other than the Government or local authority was held not 
to be discriminatory for the purposes of the Bombay Rent Act. 

In the case of the Northern India Caterers the Supreme Court has reiterated 
that the two tests for a valid classification are that it must be founded on an 
intelligible differentia which ‘distinguishes those who-are grouped together from 
the others and that that differentia must have a rational relation to the objects 
sought to be achieved by the Act and that when, therefore, an enactment is 

2 [1955] A.LR. All. 496. _ 4 [1968] A.LR.S.C, 151. 
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challenged on the ground of discrimination, the Court must first ascertain the 
object sought to be achieved by the legislature and then apply the two tests. 
In that case the Supreme Court was considering the Punjab Act the provisions 
of which for the purpose of deciding as to classification are practically similar to 
those of Chapter V-A of the Bombay Act. The Supreme Court has, as stated 
earlier, not finally decided the point about classification, but it has expressed 
an opinion. that it is possible to say that in making the classification section 5 
of the Punjab Act did not violate the fundamental right guaranteed by Article 
14. That opinion having been expressed on a parallel legislation is entitled 
to the highest respect. In expressing that opinion the Supreme Court con- 
sidered the objects and reasons and the preamble of the Punjab Act, and reached 
the conclusion that that Act was passed to provide for eviction of unauthorised 
occupants from public properties and premises, and to keep such properties 
free from encroachment and unlawful possession and to provide a speedier 
machinery for that purpose as against the lengthy proceedings under the- ordi- 
nary law of eviction involving delay. The Judgment further states that it is 
possible to say that there is an intelligible differentia between the two classes of 
occupiers and, that they are not similarly situated in that in the case of public 
properties and premises the members of the public have a vital interest ‘and 
are interested in seeing that such properties and premises are freed from encroach- 
ment and unauthorised occupation as speedily as possible. It then states that 
it is also possible to contend that such classification is justified, in that it is in 
the interest of the public that speedy recovery of rents and speedy eviction of 
unauthorised occupiers is made possible through the instrumentality of a spee- 
dier procedure instead of the elaborate procedure by way of suit involving 
both expense and delay. The Statement of Objects and Reasons in respect 
‘of the Maharashtra Act XIV of 1961 and the preamble of that Act-is, for the 
present purposes, very similar to that of the -Punjab Act. The above reasoning 
of the Supreme Court, therefore, applies in full force to the case bfore us. We, 
therefore, hold that the classification of tenants into tenants of corporation pre- , 
mises and tenants of non-corporation premises is based on justifiable reason and 
that such classification has rational nexus with the object and policy of the 
Bombay Act which introduced Chapter V-A. We have not dealt with this 
point in greater detail, firstly, becuase of the opinion expressed by the Supreme 
Court in the Northern India Caterers’ case and as the reasons stated in that case 
as the basis of that opinion exist in our case and, secondly, because the position - 
itself is so clear that Mr. Sorabji, though he did not give up this contention, 
argued it very briefly and it appeared to us very feebly. 


That takes us to the second contention ‘urged by Mr. Sorabji. As regards 
Mr. Sorabji’s argument in respect of that contention, there is no dispute that 
section 105B confers upon the Commissioner a discretion or option to select bet- 
ween two procedures, the two procedures being alternative and substitutive. 

The second argument of Mr. Sorabji necessitates a consideration whether that 
discretion of the Commissioner is unguided and unfettered. Mr. Setalvad has 
contended, that the guiding principles for the exercise of the discretion are to be 
gathered from the object and. the purpose of the amending Act and the con- 
tents of Chapter V-A itself. Before turning to the material on which he based 
this argument, it is necessary to bear in mind the principles of law relevant to . 
this contention. Mr. Setalvad has contended that the guiding principle is the 
` necessity of.a speedier trial in each case falling under section 105B. 


The first case relied upon by Mr. Sorabji is that of The State of West Bengal v. 
Anwar Ali Sarkar®. In that case the validity of the West Bengal Special Courts 
Act was challenged on the ground that it contravened Article 14, -The title of 
that Act, as also its preamble, specifically stated that the Act was to provide for 
speedier trial of certain offences. The Supreme Court held that the necessity 
of a speedier trial was too vague, uncertain and elusive a criterion to form a 
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rational basis for discrimination and that the necessity of speedier trial may be 
the object which the legislation had in view or it may be the occasion for mak- 
ing the enactment. (See for example the Judgment of Mukherjea J. at page 
316 of the Report and of Mahajan J. at page 314 of the Report). Shortly there- 
after a similar point arose before:the Supreme Court in the case of Kathi Raning 
Rawat v. The State of Saurashtra.” In that case the Saurashtra State Public 
Safety (Third Amendment) Ordinance, which empowered the State to constitute 
special Courts to try special classes of offences mentioned in that Ordinance, 
was challenged as violative of Article 14. The preamble of the Act showed that 
it was passed “‘to provide for public safety, maintenance of public order and 
preservation of peace and tranquillity in the State of Saurashtra”. It was held 
in that case that the mere mention of speedier trial as the object of the Act did 
not cure the defect of a class being picked out and subjected to a special pro- 
cedure because the expression “speedier trial” standing by itself provided no 
rational basis for classification. The Court, however, found from the affidavit 
filed in that case on behalf of the State that when the Ordinance was passed an 
alarming lawlessness prevailed in some of the districts within the State, that 
there were gangs of dacoits operating in different places and their number began 


' to increase gradually and that the ordinary law was found to be insufficient to 


cope with the nefarious activities of those criminal gangs. The Court held that 
in the light of the circumstances prevailing at the date when the Ordinance was 
promulgated the necessity of speedier trial could be the guiding principle in 
exercising the discretion that the particular cases in which the persons were 
charged with offences covered by the Ordinance should be referred by the 
Government to the Special Courts ùnder that Act. The test of the necessity 
of speedier trial as furnishing guidance in the exercise of discretion was again 
considered by the Supreme Court in Kedar Nath Bajoria v. The State of West 


‘Bengal’, That case concerned the challenge to the validity of the West Bengal 


Criminal Law Amendment (Special Courts) Act, 1949, which empowered the 
Provincial Government to constitute special courts of criminal jurisdiction for 
special areas and to appoint Special Judges to preside over such Courts and to 
allot cases for trial to the Special Judges in respect of the charges for the offences 
specified in the schedule to that Act. In that case the title and the preamble 
of the Act showed that the Act was to provide for the more speedy trial and 


‘more effective punishment of certain: offences. The Court considered various 


earlier Judgments of that Court, including the cases of Anawer Ali Sarkar and 
Kathi Raning Rawat and then made the- following observations (p. 42) : 


“Whether an enactment providing for special procedure for the trial of certain offences is 

or is not discriminatory and violative of article 14 must be determined in each case as it arises, 
for, no general rule applicable to all cases can safely be laid down. A practical assessment 
of the operation of the law in the particular circumstances is necessary. ‘There are to be found 
cases on each side of the line; Anwar Ali Sarkar’s case is an authority on one side; the Saurashira 
case is on the other. Apart from the dicta here and there in the course of the judgments de- 
livered in these cases and the decisions based: on them, there is no real conflict of principle in- 
volved in them, ”’ 
As regards Anwar Ali Sarkar’s case it explained that no principle or policy was 
disclosed in the legislation challenged in that case, to guide the exercise of dis- 
cretion by the Government and al] that was relied ‘upon as indicative of a guid- 
ing principle for selection was the-object disclosed in the preamble of the West 
Bengal Act, of providing for the speedier trial of certain offences and it was for 
that reason that it was held to be too indefinite and vague to constitute a veason- 
able basis for classification. 

In Asgarali Nazarali Singaporawalla v. The State of Bombay®, the Act impu- 
gned was the Criminal Law Amendment Act (XLVI of 1952) which provided 
for trial of certain offences by Special Judges and it was held that the Act did 
not violate Article 14 of the Constitution because not only that the preamble 


7 [1952] S.C.R. 435. 9 [1957] S.C.R. 678, s.c. 59 Bom. L.R. 
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of the Act showed that it was enacted for providing a more speedy trial of 
certain offences but also that from material gathered from outside the Act it 
could be gathered that the circumstances prevailing when the Act was passed 
were that bribery and corruption was rampant and the néed for weeding them 
out was urgently felt and it was necessary to enact mez sures for the purpose of 
eliminating all possible delay in bringing the offenders to book and ‘that it was 
with that.end in view that provisions were enacted in the impugned Act for 
speedier trial of those. offences by the appointment of Special Judges. This 
case re-affirms the principle laid down in the case of Kedar Nath Bajoria that 
if in addition to the. test of speedier trial there are other circumstances, - the 
necessity for speedier trial would furnish a test for the.exercise of discretion in 
selecting one or.the other Court. 

- In Jyoti Pershad v. Union Territory of Delhi’, the Supreme Court has by way 
of a, summary laid down four propositions which are relevant in considering an 
attack on a piece of legislation made on the ground of violation of Article 14. 
Only the third and the fourth propositions are relevant for our purpose and they 
are stated at page 1609 of the Report as follows : 


“(3) It is manifest that the above rule would not apply to cases:where the legislature lays _ 


down the policy and indicates the rule or the line of action which should serve as a guidance 
to the authorify. Where such guidance is expressed in the statutory provision conferring the 
power, no question of violation of Art. 14 could arise unless it be that the rules themselves 
or the policy indicated lay down different rules to be applied to persons or things similarly 
situated, Even where such is not the case, there might be a transgression by the authority of 
the limits laid down or an abuse of power, but the actualorder would be set aside in appropriate 
proceedings not so much on the ground of a violation of Art. 14, but as really being beyond 
its power.. ji ~ f 


(4) Itis not, however, essential for the legislation to comply with the rule as to equal- 


protection, that the rules for the guidance of the designated authority, which is to exercise the 
power or which is vested with the discretion, should be laid down in express terms in the statu- 
tory provision itself.” 

Proposition 8 applies when the guidance is expressed in the statutory provision 
itself and -proposition 4 states that such guidance may not be laid down in ex- 
press terms in. the statute itself. The conclusion is, as stated later in: that 
judgment, that such guidance can be obtained from and afforded by the pre- 


amble read in the light of the surrounding- circumstances which necessitated the ` 


legislation. The Judgment shows that such surrounding circumstances can be 
ascertained from well known facts of which the Court might take judicial notice 
or of which it is apprised by evidence produced before the Court in the form of 
affidavits. ‘This statement makes it clear that the function of such affidavits is to 
produce evidence of facts which can goto make up the surrounding circumstances. 


In P. J. Irani v. State of Madras“, the Act impugned therein vested a dis- 
cretionary power in the Government to exempt any building or class of buildings 
from all or any of the provisions of.the Act and-the Act was because of that 
reason challenged as being violative of Article 14. That decision shows that 
guidance in the exercise of such discretion can be furnished by the purpose of 
that Act as also from the preamble and all the provisions of the Act. It fur- 
ther shows that it may not be possible for the statute itself to contemplate every 
contingency and make specific provision therefor in the enactment that parti- 
cular cases should or should not be exempted and it was for that reason that 
the power of exemption in general terms was conferred on the State Government 
which however could be used not for the purpose of discriminating between 
tenant and tenant, but in order to further the policy and purpose.of the Act 
which was, in the context of that case, to prevent unreasonable eviction of 
tenants and that in such cases the vesting of a discretion would not offend against 
the provisions of Article 14. . 

The Judgment of the Supreme Court in Ram Sarup v. Union of Indic'#, shows 


10 [1961] A.LR. S.C. 1602. 12 [1965] A.LR. S.C. 247. 
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that the policy and the purpose of the Act 'can-be gathered from the enactment 
which is‘ impugned as a whole as violative of Article 14 and the policy of that 
Act-so gathered would-serve as guiding ` principles in the exercise of the dis- 
cretion vested under the impugned Act. 

Another case relied upon was that-of M/s. Devi Das v. State -of Punjab! and 
certain’ others decided’ by a common Judgment of the Supreme Court dated 
10th-April 1967. That case was concerned with a challenge to a piece of legis- 


` lation on the ground of excessive delegation, but the principle laid down therein 


is equally: useful in considering a challenge under Article 14 of the Constitution. 
Jt reiterates that for a statute to effectively ‘withstand that challenge, it murt 
give guidance to the authority in ‘whom discretion is vested, but that whether 
such guidance is given or not, much-depends upon: the provisions of a particular 
Act and-that merely becauée a statute defines the purpose or the purpose for 
which a.statutory authority was constituted and vests a discretion in it, it could 
not'be said that the statute necessarily contains the necessary guidance because 
it will depend upon‘the provisions of the statute itself. 

We may last refer to-the said Northern -India-Caierers case in which the Su- 


-preme Court’ expressed its opinion about ‘classification by referring to the pre- 


amble and the Statement ‘cf Objects and- Reasons ofthe Act. 

' The conclusion to be drawn from these cases is that when a ieiation vests 
discretion in the náturř2'of an option iħ' an authority it would not amount to 
discrimination if there exist principles which would guide that authority in the 
exercise of its discretion., Such guiding’ principles ‘may be specifically stated 
in the Act itself or they can be gathered from ‘the-various provisions of that 
Act, including” its titlé and preamble or even .from the Statement of Objects 
and Reasons of the’ Act. Such‘ guiding ‘principles may also be yielded by the 
surrounding circumstances which existed. dt the date of the legislation and which 
occasioned the legislation. It should-be-borne in mind that even when the same 
object has been stated in the preamble of two different Acts, the presence or 
absence. of different circumstances may lead to different conclusions as has been 


_ Specifically so stated. in thé cases of: Kedar Nath Bajoria and Jyoti Pershad. 


Mr. Sorabji as well as Mr. Setalvad had drawn’ our attention to various passages 
occurring in the Judgments of the above:cases and' tried to show how one or the 
other case or the remarks made in the Judgments therein were more or less 
applicable to the.case before.us. It is, however, the principle which these cases 
lay down which would guide us and it ‘would be erroneous to emphasise or attach 
greater importance or greeter weight to some remarks or some identity of facts 
without taking into account the-entire perspective. 

The State contends that guiding principles do exist in this case and that they 
are to be gathered from the provisions of Chapter V-A itself, the Statement 
of Objects and Reasons in:respect of.the Maharashtra Act XIV of 1961 and the 
affidavit in reply filed on behalf of the State. To show: that guiding principle 
is the necessity for a-speedier trial, reliance has been placed on three provisions 
contained in Chapter V-A itself. . The: first is. the provision contained in -sub- 
section (7) of section 105B which requires that the Commissioner shall call upon 
the person to vacate within a short period. of one month from the date of the 
service of the notice.. The. second is the provision contained in sub-section (2) 
of section 105B:which requires a person on whom a: show cause notice has been 
served as mentioned in that sub-section to ‘apply to the Commissioner for 
extension of the ‘period specified in the notice. and empowers the: Commissioner 
to grant. such. extension only on terms as mentioned in that sub-section. The 
third requirement ‘is.that sub-section. (4) of section 105F provides that every 
appeal shall, be disposed of as expeditiously as possible. According to Mr. 
Setalvad, these provisions show that Chapter V-A. was. enacted to apply to-those 
eases in which speedy recovery of corporation premises was necessary. The 
Statement..of Objects and Reasons in respect. of the Maharashtra Act XIV of 
1961 shows that Chapter V-A was introduced i in the main Act “for enabling the 
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Bombay Municipal Corporation to carry out its policy of sium clearance, speedy 
development of the estate of the Corporation and providing more housing 
accommodation”. Paragraph 4 of the affidavit in reply of Gulam Hamid Shaikh, 
Under Secretary to the Government of Maharashtra, Urban Development, 
Public Health and Housing Department, dated 81st March 1967 contains state- 
ments relevant to this point. It frst points out that the corporation premises 
are exempted from the application of the Bombay Rent Act. It then states 
that it was found that the ordinary processes of law were dilatory and important 
public purposes of such authorities as the Bombay Municipal Corporation were 
being unduly delayed by reason of the necessity of such authorities to resort 
to the ordinary processes of law to evict persons in unauthorised occupation 
of premises belonging to such authority. It further states that in the context 
of the: Bombay Municipal Corporation it was found in particular that pro- 
jects of the Corporation for slum clearance and the speedy development of the 
Corporation estates and the providing of further housing accommodation were 
being held up by reason of the delays inevitable in following the ordinary processes 
of law. So far as these statements are concerned, they are statements of fact 
which can certainly be said to constitute the circumstances existing at the date 
of the enactment of the amending Act. But thereafter follows the statement 
that in those circumstances the State Government was of opinion that it was 
desirable to enact the said Act. This statement is a statement as to the opinion 
of the State Government. The Judgment of the Supreme Court in the case 
of Jyoti Pershad shows. that when a Court is ascertaining what the guiding prin- 
ciples are the data can be furnished by the surrounding circumstances existing 
at the date of the enactment and that such surrounding circumstances may be 
gathered from facts of which the Court itself can take judicial notice or from 
evidence in the form of affidavits. The opinion of the State Government, however, 
cannot be said to form part of the surrounding circumstances. It cannot, there- 
fore, be legitimately referred to for this purpose. 


A question then arises whether in these circumstances speedy recovery of 
corporation premises serves as a guiding principle in this case as contended by 
Mr. Setalvad. In this respect the preamble of the Act is not helpful, but the — 
provision of Chapter V-A itself that thirty days’ time is to be given in the order 
of eviction and particularly a provision that even the whole proceeding is to be 
disposed of as expeditiously as possible show that speedy recovery was the 
object. The Statement of Objects and ‘Reasons refers to three subjects, being 
the Corporation’s policy of slum clearance, speedy development of its estates and 
providing more housing accommodation. The jurisdiction of the Corporation 
extends to Greater Bombay. The existence of slums within that area ‘and' the 
acute scarcity of housing accommodation prevailing within that area at the 
date of the amending Act are factors on which this Court can take judicial 
notice. This Court can also take judicial notice that speed is very essentie! 
for clearing slums and for providing more housing accommodation. The old 
slums and the new ones which sprang up in Bombay after partition of India were 
expanding fast in 1961 and spread over open lands ‘and even on the road sides. 
At the date of the amending Act lands and immoveable properties in Greater 
Bombay were developing and developing fast. Bungalows with large gardens 
and one and two storeyed structures are replaced with skyscrapers of ten to 
twenty stories. Estates of the Corporation are in the nature of publie pro- 
perty, in the sense that those who pay taxes to the Municipality are interested 
therein. It was necessary that the slums should be speedily cleared and that 
the estates of the Corporation should be speedily developed. All the three 
objects mentioned in the Statement of Objects and Reasons and repeated in the 
affidavit-in reply necessitated speed. The objects were possible of being carried 
out by the Corporation because the protection of the Rent Act did not extend 
to its tenants. The delays in law courts due to accumul: tions of large ¢rreers 
is a subject within the special knowledge of the Courts of which Courts can take 
judicial notice. Such delays would cause corresponding delay in the execution 
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of the -said three objects. In our opinion, therefore, what is stated in the affi- 


davit in reply is mostly material of which this Court can take judicial notice. 
The only additional point contained in the affidavit in-reply is a stetement of 
fact that delay was being caused in the recovery of corporation premises. In 
these circumstances it is possible to say,-as contended by Mr. Setalvad, that the 
object and the policy of the amending Act was speedy recovery of corporation 
premises and that it would serve as a guidance to the Commissioner in exercising 
his discretion or option in selecting whether the special procedure under Chapter 
V-A or the ordinary procedure in the ordinary courts should apply in different 
cases which involved recovery of corporation premises. No speed may be neces- 
sary to recover a small portion of ¢ large tenanted corporation building from 
its tenant, if he be solvent, merely on the ground that he was in arrears of some 
rents. On the other hand, the recovery of possession of a whole tenanted cor- 
poration building may require speed if the corporation intends to urgently re- 
place it by a suitable building for a hospital or a school. Mr. Setalvad invited 
us to hold that the necessity of speedier recovery furnishes guidance to the 
Municipal Commissioner in the exercise of his discretion under section 105B. 
Mr. Sorabji, however, contended that in the case of the Northern India Caterers 


‘the necessity of speedier recovery of public premises was the basis on which the 


Supreme Court expressed its opinion that the classification of Government and 
non-Government premises may not be violative of Article 14. He pointed 
out that although it was present to the mind of the Supreme Court and in fact 
it used it as a basis when expressing its opinion on this classification, the Supreme 
Court has in fact not relied upon it or even referred to it when the Supreme Court 
held that the‘discretion vested in the Collector was unguided arid unfettered, 
that is, In respect of the ‘sub-classification between occupiers of Government 
property. He contended that it must therefore be held that the necessity of 
speedier recovery cannot be further extended to such sub-classification and that 
it is therefore not open to us to take this factor into account when considering 
discrimination by such sub-classification. . He stated that it has been held in 
Somawanti’s ease that the binding effect of a decision does. not depend upon 
whether a particular argument was considered therein or not, provided that the 
point with reference to which an argument was subsequently advanced was 
actually decided. Mr. Sorabji contended that the point about the necessity of 
speedy recovery serving as a guidance for the purpose of sub classification was 
the point to be decided by the Supreme Court in the Northern India Caterers’ 
case, that that argument was present to the mind of the Supreme Court, but 
the Supreme Court has not even referred to or discussed the effect of that point 
in relation to the sub-classification. He contended that though the test of 
speedier recovery was available in the case of Northern India the Supreme 
Court has never-the-less held that the discretion of the Collector was unguided 
and unfettered. At the highest, according to him, it can be contended that 
when deciding that point the Supreme Court did not consider this particular 
argument, but that this Court cannot distinguish the final conclusion of the 
Supreme Court on this point concerning the sub-classification merely on the 
ground that this particular argument was not considered by the Supreme Court 
in the Northern India Caterers’ case. Now the ratio as laid down by the Su- 
preme Court in Somawanti’s case is quite clear. So far as this particular point 
is concerned, we do not see any difference between the provisions of the Punjab 
Act and the Bombay legislation. Although Mr. Setalvad’s contention is that 
the Supreme Court has not considered this aspect in connection with the sub- 
classification, we are of the opinion that we are not free to examine the position 
on the basis that-we should ignore the conclusion of the Supreme Court on this 
point and re-consider what would be the effect on the identical point but as 
arising in the case before us. We, therefore, hold that, as decided by the Su- 
preme Court in the Northern: India. Caterers’ case, in this case also there are no 
principles to guide the Commissioner in the exercise of his discretion to resort 
to one or the other of the two procedures and to pick and choose between occu- 
piers and occupiers of corporation premises. 
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That brings us to the consideration whether the procedure provided under 
Chapter V-A of the Bombay Municipal Corporation Act is more drastic than that 
under the ordinary law applied in ordinary courts. It is common ground that 
the proceedings under Chapter V-A are quasi-judicial. Section 105F provides 
for an appeal. Although the order under Section 105B is to be made if he is so 
satisfied, 1t is not the result of a proceeding which is arbitrary but is quasi- 
judicial and appealable. In spite of the fact that the order rests on the Com- 
missioner’s satisfaction, he must state his reasons in his order. (See the Judg- 
ment in thé case of C. R.H. Readymoney Lid. v. State of Bombay'*, and the obser- 
vations of Tendolkar J. at page 807 and those of the Division Bench on appeal 
in the Judgment of Chief Justice Chagla at page 825). An appeal under sec- 
tion 105F is to a judicial officer. Any defects which occurred in the original 
. proceedings before the Commissioner are therefore capable of being corrected 
in appeal by a judicial officer. Now the test to judge whether a remedy is more 
drastic than another or not is whether one remedy is substentially different 
from the other from the point of view of the incidence of prejudice which may 
be caused to the parties against whom the proceedings may result in such orders. 
‘Such parties, in the impugned provisions before us, from whose point of view it 
is to be examined, would be the occupiers of corporation premises. 


Suraj Mall Mohta and Co. v. A. V. Visvanatha’ Sastri*®, has decided that if 
persons dealt with by the impugned Act are deprived of substantial and valu- 
able privileges which they would otherwise have if they were deelt with under 
the ordinary law, which in that case was the Income-tax Act, it would be no 
defence to say that the discriminatory procedure also advances the course of 
justice. It further decided that the special procedure in that case would be 
more drastic if it was substantially different and more prejudicial than the pro- 
cedure under the Indian Income-tax Act. That decision is also useful as show- 
ing that for assessing whether a special procedure is more drastic than the or- 
dint ry procedure or not, the Supreme Court took into account-such factors as to 
whether the Investigator and the Judge who was to make the order were rolled 
into one without there being any provision for reviewing the conclusions ‘of the 
Investigator, whether the right of inspection was taken away, whether a party 
was deprived of his right of second appeal or revision, etc. Barring the general 
principles so disclosed in that Judgment, the further decision in that case is not 
useful to us because it applies those principles to the facts of that case. We 
do not propose to discuss the different aspects in that other part of that case 
because the facts of this case are different from those in that Supreme Court case. 
The same test was reiterated and again applied by the Supreme Court im the case 
of Jagannath Prasad v. State of Uttar Pradesh™.It was a case relating to a dis- 
ciplinary enquiry against a Government servant which also is a quasi-judicial 
enquiry. Certain observations made in that case may be noted at this-stage. 
They are to the effect that in a quasi-judicial proceeding the approach of the 
Tribunal must be judicial and that therefore the Tribunal would not be entitled 
to rely upon hearsay evidence and further that parties could appear by their 
lawyers. Bearing these principles in mind we will consider Mr. Sorabji’s con- 
tention that the procedure under Chapter V-A is more drastic. He has supported 
this contention by several arguments. 


Mr. Sorabji’s first argument was that the original decision under Chapter V-A 
is that of an executive officer, whereas under the ordinary procedure it would be 
that of a judicial officer. He contended that the executive officer would lack the 
training, beckground and approach tothe matter before him which a judicial 
officer would have. He contended that Chapter V-A. does not even provide that 
the Commissioner or the person who would hold the enquiry should have any 
judicial or even legal qualifications or training. We will consider this argument 
a little later. : 


14 (1957) 59 Bom. L.R. 786. 16 [1961] ALR. S.C, 1245. 
15 [1955] 1 S.C.R. 448. ! 


+ 


oh 


1967.] BIBI BATOOL JAFER UV, PRINCIPAL JUDGE (4.C,J.)—Mody J, 37 


His second argument was that though the enquiry under Chapter V-A is a 
quasi-judicial enquiry, the provisions of the Code of Civil Procedure and the 
strict rules of evidence will not apply and it would therefore be more drastic in 
several respects. In this connection he relied upon the decision of the Supreme 
Court in B. B. & D. Mfg.-Co. v. L, K. Bose’, and argued that this case shows 
that in quasi-judicial enquiries oral evidence can be refused to be recorded with- 
out such refusal amounting to a violation of the principles of natural justice. 
He’ particularly relied upon the reference to the two earlier Supreme Court 
Judgments.in New Prakash Transport Co. Lid. v. New Suwarna Transport Co. 
Lid.4®, and Western India Match Co. v. I. T.19 and thereafter the decision in the 
ease of Bharat Barrel itself. In our opinion, a correct appreciation of these 
three Judgments shows that none of them lays down a general principle as can- 
vassed for by Mr. Sorabji. All the three cases, of course, do relate to quasi- 
judicial enquiries. In the case of New Prakash, however, the statute itself pro- 
vided that in the appeal the Appellate authority shall hear such persons as may 
appear and after such further enquiry, if any as may have been necessary, con- 
firm, vary or set aside the order against which the appeal was preferred. It 
was, therefore, a case where a statute ‘itself limited the scope of oral evidence 
and therefore the Judgment in Bharat Barrel points out that neither the sections 
nor the rules framed under the Act contemplated anything like recording oral 
or documentary evidence in the usual way as in courts of law, nor did they con- 
template a regular hearing as in a Court of justice. The Supreme Court of India 
in its judgment in the Bharat Barrel case explained that the refusal to record 
oral evidence was justified’ in the other case of the Western India Match Co. 
because the Tribunal had held that the agreement in dispute in that case reached 
between the parties had been recordedby the Conciliation Officer in some of his 
letters and so it was a matter of construction of those letters and in that view 
there would be no violation of the principles of natural justice by reason of the 
refusal to examine the Conciliation officer orally. In the Bharat Barrel case 
itself the petitioner who challenged the order made against him was prevented 
from leading oral evidence of his witness Lalta Prasad to prove an agreement 
alleged by the petitioner. It was the petitioner’s contention that there was 
thereby a violation of the principles of natural justice. The Supreme Court 
held that there was no such violation, because, firstly, on a construction of the 
consent order it was held that-that order did not contemplate leading of oral 


_ evidence and, secondly, that on the facts-of the case the prevention of recording 


of oral evidence caused no prejudice because the agreement was set out in the 
correspondence which correspondence itself had been produced on the record. 
The prevention of leading oral evidence was justified in ell these three cases on 
the individual facts of each of the three cases, but they do not lay down a general 
principle that rules of natural justice would not necessarily in every case be 
violated if oral evidence is prevented to be led in a quasi-judicial enquiry. 

The third argument of Mr. Sorabji was that in a quasi-judicial enquiry there 
would’not be a right of cross-examination and that even if cross-examination. is 
prevented there will be no violation of principles of natural justice. In support 
of this argument he relied upon the case‘ of State of J. & K. v. Bakshi Gulam 
Mohammad”. The Supreme Court was concerned in -that case with a fact 
finding enquiry ‘and not a quasi-judicial enquiry. _ Moreover, the statute expressly 
limited the right of cross-cxamination. It cannot therefore be contended that 
the observations made by the Supreme Court in that Judgment apply to quasi- 
judicial enquiries. l en R a) a. 

Mr. Sorabji also relied on the Judgment of the Supreme Court in D. L. Board, 
Calcutta v. Jaffar Imam*™!. He drew our attention to certain remarks occurring 
in that judgment in paragraph 12 at page 287 of the Report to the effect 

“t. but such a hearing is often, if not always, likely to be, ineffective, because the detenu 
is deprived of an opportunity to cross-examine the evidence on which the detaining authorities 

17, [1967] A.LR. S.C. 361. 20 [1967] A.LR.S C. 122. 
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rely and may not be able to adduce evidence before the Advisory Board to rebut the allegations 
made against him, ” 


These observations have not been made in connection with a quasi-judicial 
enquiry. The absence of a right to cross-examine is here considered in con- 
nection with the enquiry of the Advisory Board under the Preventive Deten- 
tion Act, 1950. The enquiry by an Advisory Board, as pointed out in this very 
Judgment, is not a quasi-judicial enquiry, but the function of the Advisory Board 
is limited to consider the relevant material placed before it and the represen- 
tation received from the detenu and then submit a report to the Government. 
As a matter of fact, the observations in paragraph 13 of thet Report relate 
directly to a quasi-judicial enquiry, the same being in respect of a disciplinary 
inquiry against an employee alleged to be guilty of misconduct and they are 
that it was absolutely essential that the employer should have held a proper 
enquiry at which reasonable opportunity should have been given to the employee 
to show cause and that before reaching its conclusion the employer was bound 
to give evidence against the employee, give him a reasonable chance to test the 
said evidence, allow them liberty to lead evidence in defence, and then come 
to a decision of its own. The reference here to “a chance to test the evidence 
led against him” can only mean a right of cross-examination. In our opinion, 
this case, far from laying down that a quasi-judicial enquiry would not be vio- 
lative of principles of natural justice by reason of a refusal of the right of cross- 
examination, affirmatively lays down that the right to cross-examine forms a 
part of principles of natural justice as applicable to quasi-judicial enquiries. 
This argument of Mr. Sorabji must, therefore, fail. 


The fourth argument of Mr. Sorabji was that the principles of res judicata 
do not apply to quasi judicial enquiries and that therefore the enquiry under 
Chapter V-A is more prejudicial because an occupier of corporation premises 
can be subjected to defending identical proceedings in respect of identical alle- 
gations against him over and over again. In Burn & Co. v. Their Employees”, 
which related to an enquiry under the Industrial Disputes Act, it has however 
been laid down that the rule of res judicata enacted in section 11 of the Code of 
Civil Procedure is no doubt, in terms, inapplicable to an enquiry, but that the 
principle underlying that section is founded on sound public policy and is of 
universal application. It quotes with approval the observation of Jenkins 
C. J. in Sheoparsan Singh v. Ramnandan Singh®®. “The rule of res judicata is 


dictated by a wisdom which is for all time”. These observations, although made ° 


in a case dealing with an enquiry under the Industrial Disputes Act, is in general 
terms and can apply to all quasi-judicial enquiries. Itis not the terms of sec- 
tion 11 of the Code of Civil Procedure which will apply, but the principles 
underlying it which will apply and those principles have been stated to be of 
universal application and embodying wisdom which is for all time. To the same 
effect are the observations in the Judgment of the Supreme Court in Daryao v. 
State of U. P.24, In paragraphs 9 and 10 of that Report it has been pointed 
out that the rule of res judicata as indicated in section 11 of the Code of Civil Pro- 
cedure is a technical rule, but although it has no doubt some technical espects 
the basis on which the rule rests is founded on considerations of public poli y 
and that it is in the interest of the public at large that a finality should attach 
to binding decisions pronounced by Courts of competent jurisdiction, and it js 
also in the public interest that individuals should not be vexed twice over with 
the same kind of litigation. Mr. Sorabji, however, contended that the princi- 
ple of res judicata does not apply and has been held not to be applicable to many 
quasi-judiciel enquiries. He referred to the judgment of the Supreme Court in 
Remington Rand of India v. Its Workmen™, He relied particularly on the 
remark at page 290 of the Report: “Indeed, it is hardly necessary to add that 
the decision of industrial disputes in a large number of matters may not easily 
22 [1957] A.LR. S.C. 38. 24 [1961] A.LR. S.C. 1457. 
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admit the application of all the technical implications of the doctrine of res 
judicata.” A correct appreciation of this decision however shows that it does 
not lay down a general principle that the principle of res judicata is not applicable 
to quasi-judicial enquiries. The particular remark referred to by Mr. Sore bji 
has been made in a case. which related to an inquiry under the Industrial Dis- 
putes Act. Principles relating to industrial disputes have been set out in that 
Judgment. It hes there been pointed out that although there may have been 
an industrial award or industri l agreement which is to subsist for a particular 
period, the workers may yet, demand a change. In that case it was beceuse the 
demand was made during the period of the subsistence of an industrial agreement 
or award that the principle of.res judicata was sought to be invoked. But it is 
inherent in the industrial law as at present interpreted that even when there is 
an agreement or award which is to subsist for a particular period, two factors, 
being a subsequent rise in the cost of living index and a change for the better in 
the financial position of the employer company, may nevertheless just.fy a 
demand for a revision upwards of the amounts payable to the workers thereunder. 
The principle of res judicata has therefore been held to be inapplicable m such 
cases not because previous decision is not binding on the parties, but because the 
law under which the agreement or award was made enables a change to be made 
if new circumstances come into existence subsequent to the agreement or award. 
It would not, therefore, be a decision on the same facts or on the same allegations 
which, was the-besis of the earlier. dezision, whereas the decision on same facts 
is.the very basis of the principle of res judicata. In such industrial disputes a 
fresh decision can be invoked because it involves a determination of new facts 
and the effect of those facts on the demand of the workers. 

Mr. Sorabji then relied upon two other decisions in Assed. Cement Staff Union 
v. Assed. Cement Co., and Workmen of B. L. & Co. v. B. L. & Co?*. Each of 
these:two cases relates to a position under. the Industrial Disputes Act and what 
we have just stated in connection with the Remington Rand case equally applies 
to these two cases. 

Mr. Sorabji also relied upon the Judgment of the Supreme Court in Visheshwara 
Singh v.I.-T. Commr.*®. The Judgment in that case states “There is no such 
thing as res judicata in income-tax matters”. Now Mr. Sorabji is right in a 
sense in relying upon this observation. It should, however, be read in the context 
of the facts of the case in which it is made. It was a matter under the Indian 
Income-tax Act. There was an earlier decision by the Income-tax Officer in 
respect of the assessee but for the year 1941-42. The particular period to which 
this case related-was the subsequent period of the years 1942-48 to 1946-47. The 
question was whether the decision in respect of the earlier year 1941-42 whereby 
the assessee had been held to be a dealer in shares and securities for that year 
would on the basis of the principle of res judicata shut out an enquiry as to 
whether the assessee was a dealer in shares and securities in respect of the sub- 
sequent period. It is quite clear that the decision for the later period would 
depend on a fresh set of facts and circumstances and therefore a fresh investi- 
gation would not be barred on the principle of res judicata. 

Mr. Sorabji had contended that it is possible for°the Commissioner to record 
statements behind the back of the occupant against whom action is being taken. 
That procedure would, according to him, be more drastic because although a 
copy of the statement would be furnished to the occupant, the occupant would 
not have an opportunity to watch and comment on the demeanour of the witness 
during, his examination-in-chief and notice and point out how the witness deve- 
lops his story., In this connection the observations of the Supreme Court in 
State of Mysore V. Shivabasappa*, at page 378 of the Report may be noted. The 
same are : l 

“...The position is the same when a witness is called, the statement given previously by 
him behind the back of the party is put to him, and admitted in evidence, a copy thereof is 


26 [1964] A.LR. S.C. 914.. ` pa 28 [1961] ALR. S.C. 1062. 
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given to the party, and he ıs given an opportunity to cross-examine him. To require in, that 
case that the contents of the previous statement should be repeated by the witness word by 
word, & sentence*by sentence, is to insist on bare technicalities, & rules « £ natural justice are 
matters not of form but of substance. ” l 

According to these observations, it is clear that this difference in the two pro- 
cedures is, not of any substance. 

It was also contended that the provisions of sections 91, 92 and the other pro- 
visions of the Indian Evidence Act like excluding hearsay evidence would not 
apply. Itis true that the technical provisions of the Evidence Act will not 
apply, but the basic principles embodied in the Evidence Act would apply. 
Therefore, no hearsay evidence would be admitted. Similarly although it would 
be open to give oral evidence of the contents of a document in proper cases, the 
appellate officer who would be a trained judicial officer would take those factors 
into consideration and would attach due weight, in' the sense of less weight, if 
any weight can be attached, to the oral evidence as to the contents of a document 
except, of course, in cases where evén under the Evidence Act it would be open 
to lead oral evidence of the contents of documents. But these arc but technical 
oo and not differences of any substance causing any material preju- 

ce. . - 

The fifth argument of Mr. Sorabji was that although the appeal under 
Chapter V-A is to a judicial officer, the appeal itself will have a limited scope. 
Now, in this connection the distinction between the personal factor of the appe- 
llate officer and the scope of the appeal must be borne in mind. In both cases 
the original order would be of an executive officer, but when the Appellate 
‘officer is a judicial officer, he will examine the record like a Court and in that res- 
pect there would be no difference whether an appeal be to a judicial officer or to 
a court under the ordinary law. When the Appellate Officer is an executive 
officer, however honestly and conscientiously he may act, he may possibly take 
into consideration departmental policy decisions and ‘departmental talks because 
he would not be trained to avoid even a sub-conscious impression created by them. 

Now, so far as the scope of the appeal- is concerned, though the Commis- 
sioner’s decision. under appeal would rest on his satisfaction, such satisfaction 
would be reached under a quasi-judicial procedure at an enquiry. As seen earlier, 
so far as the procedure before the Commissioner is concernea, it is a quasi- 
judicial procedure and there is no difference of substance between that proce- 
. dure and the procedure which would be followed ordinarily in a court of law 
and he has to record his reasons of his order in the order which he makes at 
the end of the proceedings. The result would be that the scope of the appeal 
would be substantially similar to the scope of an appeal from a lower court to a ` 
higher court. | a a 

The sixth argument of Mr. Sorabji was that in respect of a parallel Act the 
Supreme Court has held in the Northern India Caterers’ case that the procedure - 
under the Punjab Act is more drastic than the ordinary procedure followed in 
an ordinary court‘and that we must.therefore apply the retio and reasoning in 
the case before us and reach a similar conclusion. We have reproduced the two 
relevant passages-from that Judgment of the Supreme Court. A. very careful 
reading of those two passages shows that there is an important difference bet- 
ween the Punjab Act and Chapter V-A. The Punjab Act provides for an appeal 
to an executive officer, whereas Chapter V-A provides for an appeal to a judi- 
cial officer. We are of the opinion that that articular factor is of very great 
importance. The difference lies not merely in the provision as to the person 
who is to hear the appeal, that is whether he be an executive officer or a judicial 
officer, but it changes the whole evaluation of the entire procedure followed be- 
fore the officer who makes the order at the initial stage. When the appellate 
officer is a judicial officer, he would judge even the original proceedings with a. 
trained eye. With his qualifications, training and experience as a lawyer and 
a judicial officer he would notice every defect or shortcoming in the original 
proceedings before the Commissioner and wherever he is so satisfied, he would, 
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in his-appellate order, set them right. In this connection it must also be noticed 
that because of the provision in Chapter V-A, and such provision does not exist 
in the- Punjab Act, even in, the original proceedings the person: against whom 
the.order is:to be made is entitled to appear by an advocate, attorney of pleader. 
This point also is of great importance because as he would be represented by a 
trained lawyer, the lawyer -would not only represént the occupant’s case pro- 
perly, but. he would see that even the record before the Commissioner is pro- 
perly and-fully prepared. Of course, the appeal to a judicial . officer does not 
widen the scope of. the, appeal. But the combined effect of the two provisions 
that a lawyer can appear for the occupier at the stage of the initial inquiry be- 
fore the Commissioner and the appeal thereafter being to a judicial officer would 
have very important consequences of a substantial nature. The presence of 
the lawyer would ensure, so far as the initialinquiry is. concerned, ' proper evidence 
being led, opposite side’s witnesses , being properly corss-examined, the case 
being properly argued and a full and proper. record being kept. As an appeal 
would lie to a judicial officer, the inquiry officer himself would. be more careful 
and the judiciel officer would have a full record before him, deal with it judicially 
like a, court and correct all shortcomings, if any, in the initial proceedings. If 
the two procedures, namely, the one under Chapter V-A and the other being 
the ordinary procedure under the Code of Civil Procedure in ordinary courts 
of law, are compared: in, the light of these circumstances, there appears to be no 
substantial difference at all between.the two -procedures. The procedure be- 
fore the original forum will be. substantially similar. The procedure at the stage 
of appeal .will be. substantially similar. From the enquity under Chapter V-A 
a second -appeal or a revision may not'lie. ‘But, in our.opinion, the remedies of a 
second appeal and a revision would bé substantially substituted by a writ peti- 
tion to the High- Court under Article 227 which would be equally efficacious. 
We are, as contended by Mr. Sorabji, bound to follow the-ratio and reasoning of 
the Supreme Courts Judgment in the Northern India Catérers’ case. But in 
this case we have to follow it by way of:an ‘analogy. We can, however, do so 
only on points the facts and circumstances relative to..which are substantially 
similar. In fact, it is on that very. basis, and even though one argument or one 
reason was not considered: by the Supreme Court, that we have followed the ratio 
and the reasoning of that Judgment in connection with the point as to whether 
there exist principles to guide the Commissioner in the exercise of his discretion 
under section 105B- But. the ratio and reasoning of the Supreme Court Judg- 
ments referred to earlier requires that the two procedures available to the autho- 
rity vested with a discretion to'select between them must first be critically com- 
pared and a conclusion then reached whether they are or are not substantially 
similar for .ascerteining whether one is or is not more drastic and_more-pre]u- 

‘dicial than the other. As we find that the two procedures available to the 
Commissioner under Chapter V-A are'substantially similar, we cannot, with res- 
‘pect, apply, by way: of a, so-called analogy, the con lusion-iñ ‘the ‘case of the 
Northern India Caterers to the legislation’ impugned in this case and hold that 
the procedure under Chapter V-A is more drastic. The relevant provisions of the 
Punjab and impugned legislations are: substantially, different and no Court can 
ignore its duty to compare the two procedures available under Chapter V-A 
and record, a‘ finding whether one of the two is or is’ not substantially similar to 
the other. No Court is entitled to make a mere superficial comparison and 
adopt what may be called the easier way of holding ‘that it is bound by analogy 
to reach the same conclusion in. this respect as that in the case of the Northern 
India Caterers. We find that,in.the case- before us the two procedures avail- 
able under Chapter V-A are substantially: similar. and we therefore hold that 
the procedure under Chapter V-A is not more drastic or more prejudicial than 
the ordinary procedure to be followed in the ordinary -courts of law. 


That leads us to a consideration as to’what is the effect of our holding that 
there are no .principles to guide the Commissioner in the exercise of his discre- 
tion under section 105B, but the procedure under Chapter. V-A is not more 
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drastic. If the special procedure be more drastic and there is lack of guidance, 
it would render the legislation void as happened in the Northern India Caterers’ 
case, If, however, the special procedure be not more drastic and there also be 
lack of guidance, the result would be that the element of lack of guidance would 
not cause any prejudice because the two procedures would be substantially 
similar and the impugned legislation in such a case would have to be Feld to be 
valid. If, however, the special procedure is found to be more drastic and pre- 
judicial but there being no lack of guidance, that is, there exist principles for 
guidance, the impugned legislation would have to be held valid, because although 
the special procedure is more drastic, in the selection of one of the two proce- 
dures, the authority concerned would be guided by those principles and there 
would be no discrimination or violation of Article 14. In such a case it would 
not be the legislation which would be void, but if in any particular case or-cases 
the officer concerned violates the principles for guidance, his decision in thet 
particular case or those particular cases may be set aside, because the legislation 
itself would be valid, but only the exercise of the power would be violative of 
Article 14. The principle therefore appears to be that when there is an option 
to pick and choose, the existence of both the factors, namely, the element of the 
special procedure being more drastic and the element of lack of guidance, would 
make the legislation void and violative of Article 14. But if either of them is 
absent, so far as the legislation itself is concerned, it would not be violative of 
Article 14. This principle, when it is considered basically and without reference 
to any decided case, appears to be so clear that it is not necessary to refer to any 
authorities on that point. Mr. Sorabji had drawn our attention to three decided 
eases in London Jewellers Lid. v. Aattenborough®*, Jacobs v. London County 
Council? and Surajmal v. State of M.P. None of these cases appears to be of 
any direct help to us. To state it, in other words the principle appears 
to'be that in cases where a decision has been reached for two independent 
reasons, either of which taken individually was sufficient by itself to justify the 
final con. lusion, it cannot be urged that the decision of one of the reasons is the 
only or main factor leading to the conclusion and the decision on the other is in 
the nature of obiter. In that class of cases the decision on each of the two points 
being capable of leading to the conclusion actually reached in that case would 
lay down a ratio and such ratio on each of the two points would be binding on 
any lower court. In the other class of cases would fall a final conclusion arrived 
at as a result of the decisions on several points, the conclusion being based on 
the cumulative effect of the decisions on each of those points in that case. The 
final conclusion would in that class of cases rest on the cumulative support of 
the decisions on each of the points and such a conclusion would serve as a pre- 
cedent and be of binding effect only in those cases where all such reasons cumu- 
latively exist, but in cases wl ere any of those reasons is absent, though the other 
reasons be present it would be open to the Court to assess the effect of the absence 
of any particular reason or reasons and after assigning due effect to them to reach 
its own conclusion. Adopting these principles we hold that in our case though 
there is a lack of gviding principles as the two procedurcs available under 
Chapter V-A are substantially similar there is no denial of equality and the im- 
pugned provisions do not violate Article 14. ` 

In the circumstances we hold that section 105B and therefore also the pro- 
visions of Chapter V-A do not violate the provisions of Article 14 and are valid. 

In the result the other points arising in each of these three petitions will have 
to be tried before a finel order can be made in these petitions. 

As regards costs, each of the three petitions in which this question was tried 
as a common question will now have to be tried in respect of the other disputes 
involved therein. So far as the parties to each of these petitions are concerned, 
we therefore order that the costs of those parties in respect of the trie] of this 

preliminary point shall be costs in that petition. The State, however, had 
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appeared only because of the constitutional challenge to the State legislation. 
The State is not a party to any of these petitions. Therefore it is no longer 
interested in appearing in those petitions after the decision on this preliminary 
point. We must, therefore, finally make our order as to costs in each of the three 
petitions as between the State on the one hand and the petitioners in each of 
the cases on the other. Bearing in mind the importance of the point involved, 
the duration of the hearing of the preliminary point which we are informed has 
lasted for about thirty-one hours, and the fact that our decision as to guiding 
principles is against the State, we quantify the costs of the hearing of this 
preliminary point payable to the State at Rs. 2,400/-, We order that each of 
the petitioners in the three petitions do pay to the State a one-third of the said 
amount of Rs. 2,400/-, i.e. Rs. 800/-, by way of its contribution to the said 
costs awarded to the State. 


Before Mr. Justice K. K. Desai. 


ABDUL HUSSAIN SHAIKH GULAMALI JAMBAWALLA v. 
MESSRS. BOMBAY METAL SYNDICATE.” 


Limitation Act (36 of 1963), Art. 113; Secs. 22,'23--Contract of indemnity whereby defendant un- 
dertakes to indemnify plaintiff against levy of taw—Plaintiff ordered by tax authorities to pay 
tax—Plaintiff depositing tax with tax authorities on failure of defenadnt to do so—Suit by 
plaintiff to recover from defendant amount of tax paid—Limitation whether commences from 
date of order against plaintiff by tax authorities to pay tax or from date of deposit of tax 

by plaintiff with tax authorities. 


In a contract of indemnity in respect of the sale of goods by the plaintiff, the defendant 
purchaser undertook to indemnify the plaintiff against the amount of sales tax that may 
be levied in respect of the goods sold. The sales tax authorities issued an order on Feb- 
ruary 28, 1963 upon the plaintiff calling upon the plamtiff to pay sales tax on the goods. 
The plaintiff called upon the defendant to deposit the amount of the tax but as he failed 
to do so, the plaintiff deposited the amount of the tax with the sales tax authorities 
between April 27 and July 1, 1963. In a suit filed by the plaintiff on April 18, 1966 to 
recover this amount, the defendant contended that the suit was barred by art. 118 in the 
‘Schedule to the Limitation Act, 1963, as under the contract of mdemnity the right to sue 
had accrued to the plaintiff immediately upon his receiving the order dated February 28, 
1963 :— 

Held, that a fresh cause of action accrued to the plaintiff under the contract of indemnity 
when he was in fact damnified and/or suffered loss and hence it was permissible for him 
to call upon the defendants to pay the amounts claimed in the order dated February 28, 
19638, directly to the sales tax authorities; 

that it was, however, permissible for the plaintiff to wait and institute the suit on the 
original cause of action arising at common law upon damnification and sufferance of loss 
for which he was entitled to be indemnified when he made payments between April 27 
and July 1, 1963, and 

that, therefore, the plaintiff’s suit which was filed within three years from the date of 
the above period was 1n time prescribed by art. 113 of the Limitation Act. 

Gajanan Moreshwar v. Moreshwar Madan, Shanti Swarup v. Munshi Singh? and Shankar 
Nimbaji v. Laxman Supdu', referred to. 


Tue facts appear in the Judgment. 


K. P. Malkani, for the appellant. 
Hemendra Shah, with F. J. Jhaveri, for the respondents. 


K. K. Desar J. This is an appeal on behalf of the original plaintiff from the 
judgment and decree dated November 16, 1966, passed by Mr. Judge Kapadia of 


*Decided, March 29 1971. First Appeal 1 (1942) 44 Bom. L.R, 708. 
No. 868 of 1967, against the decision of P. C. 2 [1967] A.LR. S.C. 1815. 
Kapadia, Judge, City Civil Court at Bombay, 8 (1939) 42 Bom. L.R. 175. 
in Original Civil Suit No. 2866 of 1966. 
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the ,City Civil Court, Bombay} whereby the.learned Judge tried the issue of 
liinitation as preliminary issue and upon finding that the suit was Patioa ‘by . 
the Law of Limitation dismissed’ the same with oe p 

'The relevant facts are as follows :— 

‘Between October 11, 1957 and January 3, 1958, the plaintiff had: sold 
and delivered to the defendants certain different goods and had also recovered 
the price thereof. In the letter, dated October 11, 1957, the defendants stated: 
‘‘In respect of.the transaction under your invoice. "dated September 25, 1957 
we do hereby indemnify you against any amount of ‘sales tax that may þe ‘levied - 
by the authorities with or without any guarantee thereof, as the case may be, 
_ asi and when -charged’’. ‘Similar letter of indemnity was executed by the de- 
fendants on January 3, 1958. There is no dispute between the parties that in 
respect of the goods sold and delivered by the plaintiff to the defendants during 
the above period a contract of indemnity in the terms contained in the above 
letters existed. 

In connection with the goods sold by the plaintiff to the defendants, the sales 
tax authorities:issued an order. dated February 28, 1963, ‘calling upon the 
plaintiff to pay Rs. 3,101.25 by way of sales tax and Rs. 378 as penalty. The 
. plaintif called upon- the- defendants to deposit the amount of tax.and penalty, 
but the defendants failed to do so. .An appeal filed by the plaintiff against the 
tax assessed was dismissed on November 12, 1963. The revisional application 
filed by the plaintiff was dismissed in J uly 1963; Prior to the institution of 
the above appeal, between April 27 and July 1, 1963, the plaintiff deposited 
the aggregate sum of Rs. 3,479.25 with the sales tax authorities. The plaintiff 
filed the present suit on Agri 13, 1966 to recover thé above amount paid as 
sales tax. ” 

The parties were agreed.before ‘the learned Judge below that the claim in suit 
wes governed by the provisions in art. 113 in the Schedule to the Limitation 
Act of 1963 which runs as follows :— l 


Po. 


“113. Any suit for which . 4, "Three years. ~ When the 
no period of limitation- T ee ee ; E 4 ' right to 

| provided elsewhere in this a ! 5 3 sue 

, Sehedule.  - a, eo i accrues.” _ 


Relying upon certain observations of Chagla J. (as he then-was) in the case 
of Gajanan Moreshwar v. Moreshwar Madan,' the learned Judge below held 
that, in the present case the right to-‘sue had’ accrued in favour of the plaintiff 
when the order dated February 28, 1963, demanding and/or levying sales tax 
and penalty was issued. As‘three years’ period had expired from. that date 
prior to the date of the institution of the suit, he held that the suit was barred 
and dismissed the’ same. 

Mr. Malkani for the plaintiff. has submitted that the above finding of ‘the 
` learned Judge is contrary to the decision of the Supreme Court in the: case 
ot Shanti Swarup v. Munshi Singh* The effect of the observations of the 
Supreme Court in that case, according to Mr. Malkani, is such that’ in the 
present case the right to sue on the contracts of indemnity between the parties 
should be held to have accrued to the plaintiff only upon the plaintiff being 
damnified and suffering loss of the sum of Rs. 3,479.25 by deposit and pay- 
ment thereof between April 27 and July 1, 1963. He, therefore, submitted that 
the suit that was filed before expiry of three years from April 27, 1968, was 
within the prescribed period of ee years and was not barred ‘by the Law 
of Limitation. 

Mr. Jhaveri for the Jda we submitted that on a true construction of 
the contracts of indemnity contained in the two letters mentioned above, the 
plaintiff became entitled to be indemnified immediately upon the levy of the 
sales tax and penalty. . The levy was made by the order dated February 28; 1963.. 
In fact, in accordance with the contracts of indemnity, the plaintiff had ‘called 
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upon the defendants to deposit the amoant ‘of the tax and the penalty. The 
true construction of the contracts of indemnity was that tle right to sue ac- 
erued in favour of the plaintiff immediately: upon the plaintiff receiving the 
order -dated February 28, 1963: ~In this Gonnection, he relied upon the ob- 
servations of Chagla'J. in the above-referred case." 

Now, in connection-with the phrase ‘‘right to'sue acerues’’ that appears 
in the third column of art. 113, one may refer to the contents of ss. 22 and 23 
of the Limitation Act which relate to: continuing breaches and torts and suits for 
compensation for acts not actionable ‘without special damage. Without quoting 
the contents of these sections it is sufficient to state that the Law of Limita- 
tion has recognised that: liabilities for payments of: ‘damages and/or compen- 
sation may continue-to acerue from day to day newly in respect of continuing 
breaches of contracts ‘and ‘torts. One illustration of a cause of action which 
may continue to come into .existencé: undeér-a contract from time to time and 
day to day will be a negative covenant agreed ‘to between’ purchasers and 
sellers in deeds of conveyances and between lessors and lessees in the deeds 
of leases. ‘But this is not the subject in’ which it is’ necessary to indulge too 
deep. It is sufficient to state that acontract of indemnity may be such as 
may give risé to two and different sorts of’ claims which may be enforceable 
in a Court-of law: The ordinary common law cause of action on a contract 
of indemnity did not ‘arise at any: date’ prior to damnification and/or loss that 
the plaintiff suffered. -In other words'the cause: of action arose only if and 
when the -plaintiff was damnified and suffered losses. Now, it is true that 
this view of the nature of contracts of indemnity was by the Chancery and/or 
Equity Courts considered‘ very harsh and not sufficient to carry out the entire 
and true purpose of such contracts. The ‘common law was by rulings of 
Chancery and Equity Courts ‘amended ‘and it 'was held that the promisee in 
a contract of indemnity was entitled to additional and extra cause of action 
vesting him with a right to call upon the promisor to carry out his obligations 
by payments to the ereditors and third parties and/or by deposits made in 
Court in anticipation of the actions and proceedings which such creditors and 
third parties may take against the promisee in the indemnity contract. The 
effect of the findings. made ‘by the learned Judge below is that the above addi- 
tional relief which is afforded to, a promisee in an indemnity contract by law 
established under rulings of the Chancery and Equity Courts was sufficient 
to make a finding that the cause of action which would have’ accrued to such 
promisee only upon being damnified and suffering ‘loss as originally at common 
law .was not a separate cause of action.: It appears to me that in spite of the 
discussion contained in the case of Gajanan Moreshwar v. Moreshwar Madan, 
there is no justification in holding against the plaintiff-indemnified promisee 
that a fresh cause-of action does not accrue to him under the same contract of 
` indemnity when he is in fact damnified and/or suffers loss. It is true that 
by the law of indemnity as amended by the rulings of the Chancery and Equity 
Courts, promisee “in an indemnity, contract would have a cause of action to 
claim relief of directions that the promisor do make payment to the third 
party creditor so that in fact the promisee is never damnified.- ‘It is ttue that 
in this very connection the promisee may claim relief of deposit of the relevant 
amount in a Court of law so that the promisee can have the deposited money 
in hand for payment to the third party creditor. This is a new cause of action 
created by the rulings of the“ Chancery’ Courts. This has not wiped off the 
common law cause of -action vested in a promisee under an indemnity’ contract 
for enforcement of obligation on the ‘indeninity contract itself by seeking a 
direct decree against the promisor. To such decree he was entitled at common 
law only upon damnification and sufferance of loss. This cause of action arises 
only upon damnification and ‘sufferarice of loss. The observations made above 
are in consonance with the observations of the Supreme Court in the case of 
Shanti » Nagle v. Munshi Singh where in para. 5 their Lordships observed 
(p. 1818 ia l 
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“The vendees, in the present case, covenanted to the vendors not only to purchase the pro- 
perty mentioned in the sale-deed but also to relieve the vendors from the liability of the mort- 
gages, and in that sense there was an implied contract to indemnify the vendors. The cause 
of action in such a case arises when the plaintiff-vendors are actually damnified. The mere 
fact that a mortgage decree bas been obtained against the plaintiff is not sufficient to put the 
statute in motion. In other words, the statute runs nol when the event happens which caused 
the loss but on the actual damnification.”’ 


In view of the above observations of the Supreme Court, I do not deem 
it necessary to discuss the observations of Chagla J. in the case of Gajanan 
Moreshwar v. Moreshwar Madan mentioned above as also the contrary state- 
ments of law contained in the judgment of Lokur J. in the case of Shankar 
Nimbaji v. Lagman Supdu;3 which both cases are referred to in the judgment 
of the learned Judge. In my view, on a true construction of the contracts of 
indemnity admitted between the parties, it was permissible for the plaintiff to 
eall upon the defendants to pay the amounts claimed in the order dated Febru- 
ary 28, 1963, directly to the sales tax authorities. That was because of the 
additional cause of action afforded by rulings of Courts of Equity. It was, 
however, permissible for the plaintiff to wait and institute the present suit 
on the basis of the original cause of action arising at common law upon damni- 
fication and sufferance of loss. The plaintiff was for the first time damnified 
and suffered losses for which he was entitled to be indemnified when he made 
payments between April 27 and July 1, 1963. The plaintiff’s suit was within 
three years from the date of the above period and accordingly within the time 
prescribed by art. 118. 

In the result, the finding of the learned Judge on the question of limitation is 
set aside. The decree dismissing the suit is set aside. The suit is referred 
back to the trial Court for further disposal according to law. The defendants 
will pay costs of this appeal. Decree set aside. 


SUPREME COURT, 


Present: The Hon, Mr. M. Hidayatullah, Chief Pee Mr. Justice J. M. Shelat, Mr. Justice 
G. K. Mitter, Mr. Justice C. A. Vaidialingam and Mr. Justice A. N. Ray. 


SHREE RAMATANOO CO-OPERATIVE HOUSING SOCIETY 
LTD. v. THE STATE OF MAHARASHTRA.” 


Maharashtra Industrial Development Act (Mah. III of 1962)—Land Acquisition Act (I of 
1894)—-Constitution of India. Seventh Schedule. List I entires 7, 52; List II entry 24; 
List III entry 42—Whether State competent to enact Mah. Act IHI f 1962-——-Whether proce- 
dural discrimination between the two Acts. 


The Maharashtra Industrial Development Act, 1961, is a valid piece of legislation. 
There is no procedural diesecrimination between it and the Land Acquisition Act, 1894, 
as the two Acts are dissimilar in situation and cireumstances. 


. THE facts appear in the judgment. 


D.M. Parulekar and A. G. Katnaparkhi, for the petitioners (In W.P. No. 182 
of 1969). 

NS. S. Shukla, for the petitioners (In W.Ps. Nos. 42 to 45 of 1969). 

8S. T. Desai with G. L. Sanghi, and B. D. Sharma, for 8. P. Nayar, for res- 


. poudents Nos. 1 to 8 (In W.P. No. 182 of 1969) and respondents (In W.Ps. 
Nos. 42 to 45 of 1968). 


Ray J. These petitions raise two principal questions. First, whether the 
State of Maharashtra (hereinafter referred to as the State) is competent to 
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enact the Maharashtra Industrial Development Act, 1961 (hereinafter referred 
to as the Act); secondly, whether there is procedural diserimination between 
the Maharashtra Industrial Development Act, 1961 and the Land Aquisition 
Act, 1894. l f : 

The contentions of the petitioners are that the Act is for the incorporation, 
reguiation-and winding up of the Maharashtra Development Corporation (here- 
inafter referred to as the Corporation) and that the Corporation is a trading 
one and therefore the impugned legislation falls within Entry 48 of List I of 
the Seventh Schedule of the-Constitution. On behalf of the State it is said on 
the-other hand that the Act is for the growth and development of industries 
in the State of Maharashtra and for acquisition of. land in that behalf and the 
` Corporation is established for carrying out the purposes of the Act, and, there- 
fore, the legislation is valid. 

The true character, scope and intent of the Act is»to be ascertained with 
reference to the purposes and the provisions of the Act. The Act is one to 
make a special provision for securing the orderly establishment in industrial 
areas and industrial estates of industries in the State of Maharashtra, and 
to assist generally in the organisation thereof, and for that purpose to establish 
an Industrial Development Corporation, and for purposes connected with the 
matters aforesaid. i 

The Corporation is established for the purpose of securing and assisting 
the rapid and orderly establishment and organisation of industries in industrial 
areas and industrial estates in the State of Maharashtra. The Corporation 
consists of eight members, two of whom are nominated by the State Government 
of whom one ‘shall be the Financial Adviser to the Corporation, one member 
nominated by the State Electricity Board,.one member nominated by the Hous- 
ing Board and three members nominated by the State Government, from 
amongst persons appearing to Government to be qualified as having had ex- 
perience of, and having shown capacity in, industry or trade or finance or 
who are in the opinion of the Government capable of representing the interest 
of persons engaged or employed therein, and the Chief Executive Officer of the 
Corporation, who shall be the Secretary of the Corporation. 

The functions of the Corporation shall be generally to promote and assist 
in the rapid and orderly establishment, growth and development of industries 
in the State of Maharashtra and to establish and manage industrial estates 
at places selected by the State Government, develop industrial areas selected 
by the State Government for the purpose and make them available for under- 
takings to establish themselves, assist financially by loans industries to move 
their factories into such estates or areas and to undertake schemes or works, 
either jointly with other corporate bodies or. institutions, or with Government 
or local authorities, or on an agency basis, in furtherance of the purposes for 
which the Corporation is established and all matters connected therewith. 

An industrial area under the Act means any area declared to be an industrial 
area by the State Government by notification in the Official Gazette which is 
to be developed and wheré industries are to be accommodated. An industrial 
estate under the Act means any site selected by the State Government where 
the Corporation builds factories and other buildings and makes them available 
for any industries or class of industries. Development under the Act means 
the carrying out of building, engineering, quarrying or other operations in, on, 
over or under land, or the making of any material change in any building or 
land, and’ includes re-development, but does not include mining operations. 
Amenity under’the Act includes road, supply of water or electricity, street 
lighting, drainage, sewerage, conservancy and such other conveniences as the 
State Government may by notification in the Official Gazette specify to be 
an amenity for the purposes of the Act. 

We have referred to these expressions, industrial area, industrial estate, 
development and amenity in order -to appreciate the general powers of the 
Corporation to discharge the functions of the Corporation in regard to the 
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establishment, growth and development of industries in the State. These powers 
are to acquire and hold property, moveable and immoveable for the perform- 
ance of any of its activities, and to lease, sell, exchange or otherwise transfer 
any property held by the Cor poration on such conditions as may be deemed 
proper by the Corporation and also to purchase by agreement or to take on 
lease or under any form of tenancy any land, to erect such buildings and to 
execute such other works as may’be necessary "for the purpose of carrying out 
its duties and functions, to provide or cause to be provided amenities and 
common. facilities in industrial estates and industrial areas and construct and 
maintain or cause to be maintained works and buildings therefor, to make 
available buildings on hire or sale to industrialists or persons intending to. 
start industrial undertakings, to construct buildings for the housing of the 
employees of such industries, to allot factory sheds or such buildings or parts 
of buildings, including residential tenements to suitable persons in the indus- 
trial estates established or developed by the Corporation, and to do such other 
things and perform such acts as it may think necessary or expedient for the 
proper conduct of its functions, and the carrying into effect the purposes of 
this Act. 

Broadly- stated the functions and powers of: thé Gexpinston are to develop 
industrial areas and industrial estates by providing amenities of road, supply 
of water or electricity, sireet lighting, drainage, sewerage, conservancy and 
other conveniences, secondly to construct works and buildings, factory sheds 
and thirdly, to make available buildings on hire or sale to industrialists or 
persons intending to start industrial undertakings and to allot factory sheds, 
buildings, residential tenements to suitable persons in industrial -estates - esta- 
blished or developed by the Corporation and to lease, sell, exchange or other- 
wise transfer any property held by the Corpor ation on such conditions as 
inay' be deemed proper by the: Corporation. 

The development of industrial areas and‘ Hina estates is intended to 
serve two objects. In the first place, there is to'be an orderly establishment 
and growth of industries in the Bombay Poona sector. The second object is 
to secure dispersal of industries from the congested areas of the Bombay -Poona 
sector to the under-developed parts of the State. The industrial. areas are 
broadly classified into two categorics, namely, first, those meant for engineering 
and other industries which are not obnoxious, and, secondly, those meant for 
chemical industries. The establishment and growth of industries in the State 


` is inextricably bound up with availability of land. Available land is limited. 


Such limited supply leads to speculation in land. Power is therefore required 
for compulsory acquisition of land to achieve the purposes of the Act. At the 
same time, land owners are not to be deprived of the legitimate benefit of rea- 
sonable increase in land values in a developing economy. 

Development of chemical industries requires long stretches of pipelines to 
be laid for moving gas and other liquid chemical products. The growth-of 
industries in the ‘State by establishment of industrial areas and industrial 
estates also means laying pipelines for carrying’ gas, water, electricity and 
constructing sewerage and drains. These amenities are essential. The absence 
of amenities is envisaged and answered in the Act by empower ing the Cor- 
poration to provide these essential amenities, facilities and conveniences. 

The principal functions of the Corporation in regard to the establishment, 
growth and development of industries in the State are first to establish and 
manage industrial estates at selected places and secondly to develop industrial 
areas’ “gélected by the State Government. When industrial areas are selected 
the necessity of acquisition of land in those areas is apparent. The Act, there- 
fore, contemplates that the State Government may acquire land by publishing 
a notice specifying the particular purpose for which such land’ is required: 
Before the publication of the notice, the owner of the land is given an opport- 
unity to show cause as to why the land should not be acquired. After consider- 
ing the cause shown by the owner'the State Government may pass such orders 
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as it deems fit. When. a notice is published:.for acquisition of land, the land, 
shall; on and from the date of such publication; vest absolutely in the State 
Government free from all encumbrances. , Where the land has been acquired 
for the Corporation or any local authority, the State Government shall, after it 
has ‘taken possession of the: land, transfer. the land to the Corporation or that 
local -authority,:for the purposes for ,which ‘the land has, been acquired subject 
to such terms and conditions, which the State Government may deem fit to im- 
pose. We have already noticed that for the . purpose, of the Act, namely, the 
establishment and development of industries in the State the. Corporation will 
establish industrial estates and develop: industrial areas. 

Apart from establishing’.industrial estates_and developing industrial areas 
the Corporation may dispose of any land. acquired by the State. Government 
and transferred to the Corporation without undertaking or carrying out any 
development thereof or transfer such: land after undertaking or carrying out 
any development as it thinks fit. These powers of the Corporation with respect 
to the disposal of land are to be ‘exercised so :far .as practicable, that where the 
Corporation proposes to dispose of by sale’ any such land without any develop- 
ment having been undertaken ‘or carried out..thereon, the Corporation shall 
offer the Jand in the first instance to the persons from whom it was acquired 
if they desire to purchase it subject:to such ‘requirements as to its development 
and use as the Corporation may think fit-to impose. :' Again, the persons whe 
are residing of carrying:on business or other activities on any such land shall, 
if they desire to obtain accommodation ’on land. belonging to the Corporation 
arid are willing to comply with any .requirements of the Corporation as to 
its development and use, have an.opportunity to. obtain thereon accommodation 
suitable to- their reasonable requirements; on terms settled with due regard to 
the price at which any such land has -beeh acquired from them. 

.The other provisions in the-Act are. that the State Government may upon 

such conditions as may be agreed between the State Government and the Cor- 
poration, place at the disposal of the Corporation any land vested. in the State 
Government: After:‘any such land‘has been developed by, or under the control 
and supervision of, the Corporation, it shall be dealt with by the Corporation 
in accordance ‘with the regulations, made, and directions given by the State 
Government in this behalf: Further, if any land placed at the disposal of the 
Corporation is required at any time ‘thereafter ‘by the State Government, the 
Corporation shall replace it at the disposal of the State Government upon such 
terms and conditions as may be mutually agreed upon. . 
- There are two-other important. provisions in the Act. In the first place, the 
State Government may issue to the Corporation such general or special direc- 
tions as to policy as it may think necessary or expedient for the purpose of 
carrying out the purposes of the Act, and the Corporation shall be bound to 
follow and act upon such, directions. These directions will be in the.field of 
establishment and management of industrial estates and development of indus- 
trial areas and carrying out-the other powers of the Corporation in regard 
to-the provision of ‘amenities and common. facilities and assisting industrialists 
or industrial undertakings in obtaining buildines‘or factory sheds or residental 
tenements or land for development of industries. The second important pro- 
vision is that when the State Government is satisfied that the purposes for 
which the Corporation is .established;under.the Act have been substantially 
achieved so as to render the continued: existence of the Corporation in the 
opinion of the State Government‘unnecessary that Government may by noti- 
fication in the Official Gazette declare that the Corporation shall be dissolved 
with ‘effect from such date as maybe specified in the notification and the Cor- 
poration shall be deemed to.be dissolved ‘accordingly. Upon such dissolution, 
all properties, funds and dues which are..véested in or realisable by the Corpora- 
tion shall vest in or be realised by the State Government and all liabilities en- 
forceable against the, Corporation shall be., enforceable against the State Gov- 
ernment. : Z e a uE 
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“It is in the background of the purposes of the Act and powers and functions 
of. the Corporation that the real and. true character of the legislation will. be 
determined. That is the doctrine of finding out the pith and substance of 
an’ Act. In deciding the pith and substance of the legislation, the true test is 
not to find’ out whether the Act has encroached upon or invaded any forbidden 
field but what the pith and substance of the Act is. It is that true intent cf 
the Act which will determine the validity of the Act. Industries come within 
Entry '24 ‘of the-State List subject to the provision of Entry 7 and Entry 52 
of the Union List of the Constitution. -Entry 7 of the Union List relates to 
industries declared by Parliament by law to be necessary for the purpose of 
defence or for the prosecution of war. Entry’.52 ‘of the Union List.relates to 
industries, the control of which byi the Union is declared by Parliament by 
law to be expedient in the public interest. The establishment, growth and 
- development of industries in the State’ of Maharashtra does not fall- within 
Entry 7-and Entry 52 of the Union List. Establishment, growth and develop- 
ment of industries in the State is‘within the State List of industries. Further- 
more, to effectuate the purposes of the development of industries in the State 
it is necessary .to make land available. Such land can be made available by 
acquisition or requisition. The Act in the present case. deals with acquisition 
of land by the State and on guch acquisition, the State may transfer the land 
to the Corporation which again may develop it itself and establish industrial 
estates or may develop industrial areas. Acquisition or requisition of land 
falls under Entry 42 of the Concurrent List. In order to achieve growth of 
industries it is necessary not only to acquire land but also: to implement ‘the 
purposes of the Act. The Corporation is therefore established for ‘carrying 
out the purposes of the Act. The pith and substance of the Act is establish- 
ment, growth and organisation of industries, acquisition of: land in that behalf 
and carrying out the purposes of the Act by setting’ up the Corporation as 
one of the limbs or agencies of the Government. The powers -and functions 
of the Corporation show In no uncertain terms that these are all inaid of the 
principal and pre-dominant purpose of establishment, growth and establish- 
ment of industries. The Corporation is established for that purpose. When 
the Government is satisfied that the Corporation has substantially achieved 
the purpose for which the Corporation is established, -the Corporation will be 
dissolved because the raison d’etre is gone. We, therefore, hold that the Act 
is a valid piece of legislation. ; 

The petitioners contended that the' Corporation was a trading one. ‘The 
reasons given were that the Corporation could’ sell property,” namely, transfer 
land; that the Corporation had borrowing powers; and that the Corporation 
was entitled to moneys by way of rents and profits. Reliance was placed on 
the report of the Corporation and in particular on the income and expenditure 
of the Corporation to show that it was making profits. These features of trans- 
fer of land, or borrowing of moneys or receipt of rents and profits will by 
themselves neither be the indicia nor the decisive attributes of the trading cha- 
racter of the Corporation. Ordinarily, a Corporation is éstablished by share- 
holders with.their capital. The shareholders have their Directors for the re- 
gulation and management of the Corporation. Such a Corporation set up by 
the shareholders carries on business and is intended for making profits. When 
profits are earned by such a Corporation they are distributed to shareholders 
by way of dividends or kept in réserve funds. In- the present case, these attri- 
butes of a trading Corporation are absent. ‘The Corporation is established by 
the Act for carrying out the purposes of the Act. “The purposes of the Act are 
development of industries in the State. The Corporation ‘consists of nominees 
of the State Government, State Electricity Board and the Housing Board. The 
functions and powers of the Corporation indicate that the Corporation is acting 
as a wing of the State Government’ in establishing: industrial estates and deve- 
loping industrial areas, acquiring property for those purposes,’ constructing 
buildings, allotting buildings, factory sheds to industrialists or industrial under- 
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takings.” It'is obvious that the’ Corporation will receive moneys for disposal 
of land, buildings and other properties and also-that the Corporation would re- 
ceive rents and profits in appropriate cases, Receipts of these moneys arise not 
out of any business or trade but out of the sole purpose of establishment, growth 
and development. of industries. . 

The ‘Corporation has to provide amenities and facilities in-industrial estates 

and industrial areas. Amenities of road, electricity, sewerage-and other facilities 
in industrial estates and industrial. areas are within the programme of work of 
the Corporation.- The fund of the Corporation consists of moneys received from 
the State Government, all fees, costs and charges received by the Corporation, 
all moneys received by the Corporation from the disposal of lands, buildings and 
other properties and all moneys received by the Corporation by way of rents 
and profits or in any other manner. The Corporation shall have the authority 
to spend such sums out of the general funds of the Corporation or from reserve 
and other funds. The Corporation-is,to make provision for reserve and other 
specially denominated- funds as the- State -Government may direct. The Cor- 
poration accepts deposits from persons,.-authorities or institutions to whom alot- 
ment or sale of land, buildings, or sheds is made or is likely to be made in fur- 
therance of the object of the Act. A budget is prepared showing the estimated 
receipts and expenditure. -The accounts of. the Corporation are audited by an 
auditor appointed by the State Government. These provisions in regard to the 
finance of the Corporation indicate the,real role of the Corporation, viz., the 
agency of the Government in carrying” out the purpose and object of the Act 
which is the.development of industries. If in the ultimate analysis there is 
excess of income over expenditure that will not establish the trading character 
of the Corporation. There are various departments of the Government which 
may have excess of income over expenditure. 
.. The Corporation is not a. Government company within the meaning.of s. 617 
of the Companies Act, 1956 nor can the Companies Act, 1956 be said to 
apply to the -Corporation because. under the provisions contained in s. 616 
of the Companies Act.that Act will apply to a.company governed by any special 
Act except in so far as the provisions of the Companies Act are inconsistent with 
. the provisions of such special, Act. The provisions of the Act im the present 
case in-regard to incorporation, functions, powers and dissolution of the Cor- 
poration show that the purposes and objects of the Act and the functions and 
powers of the Corporation are like the warf and: weft of the fabric of develop- 
ment ‘of industries by the ‘State. . 

There are. two: provisions of the Act which are not to be found in any trading 
Corporation. . In the first place, the sums payable by any person to the Cor 
poration are recoverable by it under.this Act as an arrear of land revenue on 
the application of the Corporation. Secondly, on dissolution of the Corpora- 
tion the assets vest in and the liabilities become enforceable against the State 
Government, 

The underlying concept of a trading Corpora none is buying and:selling. There 
is no aspect of buying or selling by the Corporation in the present case. The 
Corporation -earries' Out the purposes of the Act, namely, development of in- 
dustries:in the State. The construction of buildings, the establishment of in- 
dustries by letting buildings: om hire or sale, the acquisition and transfer of 
land in'relation to establishment of industrial estates or dévelopment of indus- 
trial areds and.of setting up of industries cannot be said to be dealing in land 
or buildings forthe obvious reason that the State is éarrying out the objects of 
the Act with the Corporation as aii agent in setting up industries in the State. 
The Act aims at building an industrial town and the Corporation ‘carries out 
the objects of the Act. ‘The hard core of a trading’ Corporation is its commer- 
cial character: Commerce connotes transactions of purchase and sale of com- 
mhodities,: dealing:in goods. The forms of‘ business transactions may be varied 
but the reál character: is “buying and. selling. | The: true character of the Cor- 
poration iri the ‘present ‘case is:to “act as’an architectural agent-of the develop- 
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ment and growth of industrial towns by establishing and developing industrial 
estates and industrial areas. We are of opinion that the Corporation is not a 
trading one. 

Counsel on behalf of the petitioners contended that there was procedural 
discrimination between the Land Acquisition Act and the Act in the present 
case. It was said that there was a special procedure designed by the Land 
Acquisition Act for acquisition of land for the companies whereas in the present 
case the State was acquiring land for companies without adopting the procedure 
of the Land Acquisition Act. It is to be remembered that the Act in the pre- 
sent case is a special one having the specifie and special purpose of growth, 
development and organisation of industries in the State of Maharashtra. The 
Act has its own procedure and there is no provision in the Act for acquisition 
of land for a company as in the case of Land Acquisition Act. In the present 
case, acquisition under the Act is for the purpose of development of industrial 
estates or industrial areas by the Corporation or any other purpose in further- 
ance of the objects of the Act. The policy underlying the Act is not acquisition 
of land for any company but for the one and only purpose of development, 
organisation and growth of industrial estates and industrial areas. The Act 
- is designed to have a planned industrial city as opposed to haphazard growth 
of industrial areas in all parts of the State. The Act is intended to prevent 
growth of industries in thé developed parts of the State. Industries are there- 
fore to be set up in the developing or new parts of the State where new industrial 
towns will be brought into existence. The object of the Act is to carve out 
planned areas for industries. On one side there will be engineering industries 
and on the other there will be chemical industries. There will be localisation of 
industries with the result that the residents and dwellers of towns and cities 
will not suffer either from the polluted air or obnoxious chemicals of industries 
or the dense growth of industries and industrial population, within and near . 
about the residential areas. The Land Acquisition Act is a general Act and 
that is why there is specific provision for acquisition of land by the State for 
public purpose and acquisition of land by the State for companies. The present 
Act on the other hand is designed for the sole purpose of development of indus- 
trial areas and industrial estates and growth and development of industries 
within the State. Industrial undertakings of persons who are engaged in in- 
dustries all become entitled to the facilities on such industrial growth. Under 
the Land Acquisition Act acquisition is at the instance of and for the benefit of 
a company whereas under the present Act acquisition is solely by the State for 
public purposes. The two acts are dissimilar in situation and circumstances. 

The petitioners contended that the provisions as to compensation were a restric- 
tion on the judicial power of the Collector. Section 33 of the Act deals with 
compensation. The amount of compensation under the Act can be determined 
by agreement between the State Government and the person to be compensated. 
Where on the other hand no such agreement can be reached, the State Govern- 
ment shall refer the case to the Collector. That is sub-s. (3) of s. 33 of the 
Act. The proviso to that sub-section is that no compensation exceeding 
such amount as the State Government may by general orders specify to be 
paid for such acquisition shall be determined by the Collector without the 
previous approval of the State Government or such officer as the State Govern- 
ment may appoint in that behalf. This proviso was construed on behalf of the 
petitioners to be a fetter on the judicial powers of the Collector to determine 
compensation. Sub-section (5) of s. 38 of the Act states that in determin- 
ing the amount of compensation, the Collector shall be guided by the provisions 
contained in ss. 23 and 24 and other relevant provisions of the Land Acquisition 
Act. These provisions indicate that if the Collector will determine an amount 
higher than what the State Government may by general orders specify, the 
approval of the State Government will be necessary. There is no ceiling fixed 
by the Government. Finally, there is an appeal to the Court from the decision 
of the Collector. The decision of, the Court will finally determine the amount 
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of compensation. We are of opinion that there is no restriction on the powers 
of the Collector in the matter of determination’ of compensation, although the 

approval of Government may be necessary in the Government interest. 
All the contentions advanced by the PEt INEI fail. ee petitions are dis- 
missed with costs. ? 
Petitions dismissed. 
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Present: Mr. Justice J. M. Shelat and Mr. Justice I. D. Dua. 
GAJANAN v. SETH BRINDABAN,* 


Central Provinces Moneylenders’ Act (XIII of 1934), Secs. 11F, 11H—Whether registered money- 
lender in one district entering into isolated transaction of money lending in another district 
in which he is not registered hit by prohibition under s. 11F—Suit by moneylender on isolated 
transaction not in regular course ‘of business of- moneylending whether within purview of 
s. 11H—Stare Decisis—-View of the highest Court on ambiguous statute pertaining to property 

- and contract accepted for a long period-~-Whether Court should reverse such view on a different 
interpretation of statute. _ 


Section 11F of the Central Provinces Moneylenders’ Act, 1984 [now described as the 
M. P. Moneylenders’ Act, 1934] only prohibits the carrying on of the business of money- 
lending in any district without holding,a valid. registration certificate in respect of that 

, district. It does not prohibit and, therefore, does not invalidate an isolated transaction of 
lending money. The fact that a registered moneylender i in one district has entered into an 
isolated transaction of lending money in another district in which he is not registered 
would not make any difference in this respect and such isolated transaction would not be 
hit by the prohibitory mandate. Section 11H of-the Act operates only against the suits by 
moneylenders on loans advanced by them and would similarly exclude from its purview a 
suit on an isolated transaction not entered into.by a moneylender in the regular course of 
business of moneylending. Itis only the business of moneylending which is sought to be 
controlled and individual transactions of lending money do not fall within the mischief 


-> which was sought to be remedied by the Act.. . 
_ Patiram v. Baliram, Hajarimal Girdharilaljé v. Harinarayan? and Janki Bai v. Ratan 
Melu’, approved. į 


Cornelius v. Phillipst, Hari Prasad y. Sobhantal, Gurmukh Rai v. Hari Har Singh®, Chath 
Ram v-Baparimal’, Sitaram Shrawan v. Bajya Parnya® and Kishanlal v:Laxmibai®, referred to. 

People i in arranging their’ affairs are entitled to rely on a decision of the highest Court which 
‘appears to have prevailed for considerable length, of time and it would require some 
exceptional reason to justify its reversal when such reversal is likely to create serious 
embarrassment for those who had acted on the faith of what seemed, to be the settled law. 
Where the meaning of a statute is ambiguous and capable ‘of more interpretations than 
one, and one view accepted by the highest Court has stood for a long period during which 
‘many transactions such as dealings in property and, making contracts have taken place on 
the faith of that interpretation, the Court , would ordinarily be reluctant to put upon it a 
different interpretation which would materially affect those transactions. 


Tag facts appear in the judgment. ° | 


V. M. Tarkunde, with V. N. Swami and A: @ Ratnaparkhi, for the appellants, 
- M. C. Chagla, with Rameshwar Nath, of Rajinder Narain and Co., and Miss 
Swaranjit Sodhi, for the respondent. 7+- 7 
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DUA J. This i is an appeal with certificate ade aa 133 (1) (a) of the Cons- 
titution by Gajanan and his two sons. ef anardhan and Nanai who: figured as 
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defendants Nos. 1, 4 and 5 respectively in the suit instituted by Seth Brindaban, 
respondent in this appeal. It is directed against the judgment and decree of 
the Bombay High Court (Nagpur Bench) dated February 7, 1966 allowing 
the plaintiff’ s appeal in part against the dismissal of his suit by the trial Court, 
and granting him a deeree for Rs. 1,60,000 against the appellants. The other 
two- defendants, Rajeshwar and Narhari, were also the sons of Gajanan: the 
dismissal of the suit against them was upheld by the High Court. The suit 
for foreclosure of three mortgages was instituted on December 1, 1950. The 
plaintiff claimed a decree for foreclosure óf the mortgage: the mortgage 
amount due was stated to Rs. 1,07,269-2-0 with future interest. The suit was 
contested on various grounds but the main point with which we are concerned, 
in this appeal was raised in the amended written statement allowed by the 
Court, on December 15, 1959, nine years after the institution of the suit. 
According to the amended plea: (i) the plaintiff being a money lender within 
the*meaning of C.P. Money Lenders’ Act, (XIII of 1934) and no certificate 
under s. 11F of that Act having been secured by him the transaction in dispute 
was void and the suit was, therefore, incompetent; (11) production in Court 
of moneylender’s licence was necessary for the maintenance of the suit; and 
(iii)-the plaintiff had not maintained proper accounts of the moneylending 
business and had not-given Diwali noticés to the defendant in respect: of this 
debt and this omission disentitled -him to claim interest. 

‘Seven additional issues were framed on the amended pleas. They are mainly 
concerned with the-provisions of the Moneylenders’ Act. The trial Court re- 
pelled the plaintiff’s submission that the’ case- was governed by the Bombay 
Moneylenders’ Act. It was contended on his behalf that with effect from 
February 1, 1960 the provisions of ©. P. and Berar Moneylenders’ Act had 
ceased to apply to the territory in question and in its place the Bombay Money- 
lenders’ Act was made applicable. The Bombay Act was thus claimed to govern 
this ease. Disagreeing with this submission the trial Court held the Bombay 
Act to be prospective only and, therefore, inapplicable to pending cases. The 
present suit which had been instituted in 1950 in respect of a transaction of 1947 
was accordingly held to be governed by the provisions of the C.P. and Berar 
Moneylenders’ Act. The plaintiff was found to have: contravened ss. 11-F and 
11-H of the C.P. Act and, therefore, disentitled to maintain the suit. He was 
also held disentitled‘to claim interest as he had not sent statement of accounts 
as required by that Act. As regards the liability of defendants Nos. 2 and 
3, they were held not to be bound by the mortgages, but it was observed that 
a simple money decree could be passed against them provided the claim was 
otherwise legally enforceable. In case the plaintiff’s claim deserved to be de- 
creed then in the trial Court’s view there had to be three decrees because there 
were three mortgages ‘covering three separate properties. The share of defen- 
dant No. 5 was also held to be bound by the three mortgages dated September 
12, 1947. The registration of documents at the instance of the Court was 
found to be proper and lawful. The decision in the previous suit was held to 
operate as res judicata. The suit, as observed earlier, was dismissed on the 
ground of violation of the C.P. Act., 

'On appeal ‘to the High Court the following seven points fell for determination: 


(1) Was the appellant a moneylender within the meaning of C. P. and Berar Moneylenders 
Act and was he required to obtain a moneylender’s licence for Chanda District because the 
transaction pertains to property in Chanda district ? 

; (2). :: Were the documents duly attested vis-a-vis respondents 2 and 3 who had appended 
their signatures to the documents? If it is held that the documents were not attested so far as 
defendants 2 and 3 are-conecerned, what will be the effect’ on the liability of defendants 2 and 3? 

(8) Could a personal decree for payment ‘of money be passed against defendants-2 and 3? 
-'(4) Is the appellant entitled to claim interest because of his failure to send statements of 
account as required by section 3 (b) of the C.P. and Berar Moneylenders Act ? 
, Was the ae liable to maintain accounts as provided by section 3 (a) of the Money- 
lenders Act? a eaa A 


- 
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(5) „Are the three instruments validly registered or is the registration void ? 

- (8) “Are the findings ¢ on issue,1 to 6in the present suit barred on the principle of res judicata 
because. the subject, matter of these issues was. also the subject matter of identical issues in the 
previous. litigation finally decided between the parties? , `-. 

(7) Could a- ‘decree be ‘passed against. respondent No. 5 after he-attained majority, respon- 
dent No. 5 not having himself executed the instruments sued upon | To - 


On behalf of the plaintiff (appellant inthe High: Court) it was stated that he 
had ‘made an application for the certificate: but‘: had not yet obtained the same. 
The High Court held that s. 11-H of the C.P.,and Berar Moneylenders’ Act 
did: not. apply ‘to the case. It, however; observed that the Court would have 
normally . granted time to. “the plaintiff to produce the necessary certificate if 
the, Act had, been held applicable. -In the opinion of the High Court the plain- 
tiff. was doing. moneylending business in Yeotmal District and had obtained the 
requisite licence for that district in August, 1947 which was thereafter regular- 
ly renewed. The. transaction in question was held to be an isolated transaction 
which did‘ not, clothe the plaintiff with the character of a moneylender carrying 
on the ,busiziess of moneylending i in Chanda District. It further observed that 
though the transaction in question related to property at Chanda and payment 
was also’ made at Chanda, the amount was paid from the Wani shop where the 
accounts were maintained. This was in Yeotmal District for which the plain- 
tift held the necessary certificate. On this view the High Court disagreed with 
the conclusion: of. the: trial Court... Thé High ‘Court further added that it was 
viot ‘the defendants’ case that the plaintiff had been carrying on moneylending 
business in. Chanda, District after 1950 or in 1950 or even 'in April, 1960 when 
the suit, was decided. The three documents ,executed by the Court were also 
held to be duly. executed and duly. registered so-as to be binding on defen- 
dants, Nos. 1, 4 and 5. In regard: to defendants Nos. 2 and 3, the High Court 
felt that even: a money , decree could not be passed against them and the suit 
against them must fail in its, entirety. The conclusion of the trial Court that 
the decision in the previous suit operated as res judicata was upheld. In the 
final result the plaintiff was held entitled to a decree for the principal ‘sum of 
Rs. 80,000 on the basis of the three mortgages and a further sum of Rs. 80,000 
by way of interest, the total amount being Rs. 1,60,000. This decree was made 
against ‘defendants -Nos. 1, 4 ‘and 5: Théy were given six months” time to pay 
up the amount -with further interest at 6 per cent. per annum on the principal 
amount. till realisation.: If the amount was not paid the mortgages were to 
stand foreclosed? ‘The suit against - defendants Nos. 2 and 3 was: dismissed 
` without costs. . 

--QOn appeal inthis Court the: arinetpal: guton raised centres sania the pro- 
visions-of the ©.P. and- Bérar Moneylanders’ ‘Act. - 

This ° ‘Act which came into force on April t, 1935 was enacted with the ob- 
ject ‘of making better provision for the regulation cand ‘eontrol of the trans- 
: actions of: 'moneylending' so’ as’ to ‘secure’ protection to ignorant debtors against 
the ‘evil-of. ‘fraud -and ‘extortion on the part of unserupiilous moneylenders with- 
out unduly' interfering with" freedom ‘of private ‘contract. It’ ' was framed 
broadly onthe lines of the Punjab Regulation ‘of Accounts Act (No. ‘I of 1930) 
but it embodied, im addition, ‘the principle of Damdupat so that the creditors 
were not encouraged. to postpone unconscionable enforcement ‘of their’ claims, 
The Courts were also. empowered to fix instalments for execution of decrees. 
“‘Moneylender’”’ as defined in él. (v) of s. 2. means 8 person who in the regular 
course of business advances a loan as defined in ' this Act and it‘ includes his 
legal répresentatives’ and successors in ‘interest: ` ‘‘Loan’’ as defined in el. (vii) 
means an actual advance whether of money or in kind at interest and it in- 
eludes any -transaction which the Court’ finds ' to be in substance a loan. at 
does not include infer alia an advance made‘on the basis of`a negotiable in- 
strument other .than;a promissory note. In 1940 this Act was amended by 
C.P. and Berar Act XIV: of 11940 and ss. 11-A to 11-J were added. ’ In the 
definition of ‘‘moneylender’’ also it was added in the end: ‘‘and moneylend- 
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ing shall be construed accordingly”. According to s. 11-B every person carry- 
ing on or intending to carry on the business of moneylending i is required to get 
himself registered “by an application made to the Sub--Registrar of any sub- 
District of the District or anyone of the districts in which he carries on or in- 
tends to carry on such business. The registration certificate does not éntitle 
the holder thereof to.carry on the business of moneylending in other districts 
for which he does not hold such certificate. Section 11F debars a person from 
carrying on the business of moneylending in any district unless he holds a valid 
registration certificate in respect of that district. Sub-section (2) of this 
section makes contravention of this section a penal offence punishable with fine 
extending to Rs. 100 and in case of a previous conviction the fine may extend 
to Rs. 200. According to s. 11H no suit for the recovery of a loan advanced 
by a moneylender is to proceed in a civil Court until the Court is satisfied that 
he holds a valid registration certificate or that he is not required to have such 
‘a certificate by reason of the fact that he does not carry on the business of 
moneylending in any of the districts-of Madhya Pradesh. The question which 
arises for consideration in this case is whether the suit out of which this ap- 
peal arises is incompetent and whether the transaction of moneylending is void 
and, therefore, unenforceable in Courts of law. 


On behalf of the appellants strong reliance was placed on the decision of the 
House of Lords in Cornelius v. Phillips. In that case, distinguishing and ex- 
plaining an earlier decision of the House of Lords in Whiteman v. Sadler,? 
s. 2(2)' of the Moneylenders’ Act, 1900 (63 and 64 Vic. ¢. 51) was held to have 
the effect of rendering void a transaction of moneylending carried out at an 
hotel at some distance from the moneylender’s registered address in contraven- 
tion of s. 2(/)(0). The transaction was held to amount to a carrying on of 
- his business by the moneylender. Relying on the ratio of this decision it was 
urged before us on behalf of the appellants that the transaction in. question 
in “the present case must be held to be void and, therefore, unenforceable in 
Courts of law. A similar argument on the authority of this decision was raised 
before a Bench of. the Nagpur, High Court in Patiram v. Baliram? but was 
not accepted. The case of Coraclus V, PAE was distinguished and it was 
observed (p. 522) : 


“The learned counsel for the applicant then relied on the House of Lords decision in Cor- 
nelius v. Phillips which was a casé under the English Moneylenders Act. The question which 
had arisen in that case was the same as the question in this case, namely whether the transaction 
was void or it only exposed the moneylender to liability for criminal proceedings without ren- 
dering the transaction void. It was decided in that case that the transaction amounted to a 
carrying on of his business by the moneylender at an address other than his registered addréss 
in contravention of section 2, sub-section (1) (b) of the Money-lenders Act, 1900 and that the 
effect of the Act was to avoid the transaction, A comparison of the English Money-lenders 
Act, 1900 and the Central Provinces and Berar Money-lenders Act, 1934 will clearly show that 
the two differ on several important points. The definition of ‘moneylender’ in the two Acts is, 
not the same. The former contains provisions regarding ‘registered name’ and ‘registered add- 
ress’ which are not to be found in the latter. : Section 2 (1), (c) of the former expressly prohibits 
individual agreements which is not the case with the latter. So the cases decided under the Eng- 
lish Money-lenders Act cannot be of much help in deciding cases under the Central Provinces and 
Berar Moneylenders Act. We may here quote the warning given by their Lordships of the. Privy 
Council in: Lasa Din v. Mt. Gulab Kunwar' : 

‘It is, they think, always eee apply English decisions to, the construction of an 
Indian Act.’ . 

We, therefore, do not propose to discuss the other cases under the English Money-lenders Act 
cited by the learned counsel for the applicant.” | 


1 [1918] A.C. 199. 4 (1082) 34 Bom. L.R. 1600, 1608, P.C., 
2 [1910] A.C. 514. ` s.c. [1982] A.LR. P.C. 207, 211. 
[1958] N.L.J. 517., . 
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After referring to s. 11-B and to Maxwell on n Interpretation of Statutes the 
Court ‘observed : 

' «| ..This special statute which dadar on the coritractual rights must be construed strictly 
against those who seek to avail of it.. There aré no reasons to suppose that’ the Legislature intend- 
ed that every transaction of moneylending made after the amendment came into force till the 
lender was able to’ obtain a registration: certificate was invalid and unenforceable thereby en- 
riching the debtor at the cost of the creditor without any fault of the latter. The learned counsel 
has not brought to our notice any compelling reasons fo accept his ‘construction which manifesty 
leads to injustice to the moneylenders.” (p. 523). ` i 
The final conclusions of the Court were expressed in these words (p. 524) : 

“It will be clear from all this discussion that section 11-F applies to the business of money- 
lending and not to an indrvidual transaction of lending money and that the condition is attached 
and the penalty is imposed for the convenience of collection of the revenue, and the legislature 
did not declare an indrvidual transaction of moneylending’made by the moneylender who 
had not obtained- a registration certificate invalid. ‘It is not necessary for the validity 
of the contract of loan that the moneylender must be registered on the date of the transaction. 
He, however, cannot obtain a, deeree on his loan ‘unless he possesses a valid registration certificate 
on the date on which the decree is to be passed. Though the transactions of moneylending are 
not effected for want of a registration certificate, a moneylender is exposed to the penalty pro- 
vided by section 11-F of the Act for carrying on the panes without a valid registration certi- 
ficate. We may cite Shamshir Ali v. Ratnaji® in suppo 

The appellants’ counsel ‘also tried to distinguish ' the Full Bench decision of 
the Nagpur Bench in, Hajarimal Girdharilaljt v. Harinarayan® [which overruled 
Wasudeo Bhairulal v. Raméhandra’] by submitting that the Full Bench had 
left open the question of the transaction entered into by a moneylender in con- 
travention of s.-11F being: void and opposed to publie policy. It is true that 
this precise question was not considered by ‘the Full Bench to be necessary to 
decide i in that case but the Court added: 

, . Assuming that the transaction is void, the plaintiff may be able to obtain relief under 
s. 65 of the Contract Act. ts 

Earlier in the course of the judgment the learned Chief Justice speaking for 

the Full Bench had also observed -(p. 819) : 

“The principal reason, for the contrary view taken in Wasudeo Bhairulal v. Ramchandra 
is that as s. 11-F prohibits a money-lender‘from carrying on the business of money-lending with-- 
out a valid registration certificate and also provides a penalty for the contravention of this pro- 
vision, a suit on a -money-lending transaction entered into by an unregistered money-lender 
cannot þe maintained. With respect, it may be pointed. out that the Legislature itself has not 
barred a civil suit in respect of such a transaction, The only obstacle which it has placed in the 
way of a plaintiff in such a case is that the suit shall not proceed until a valid 1egistration cer- 
tificate has been produced. The ‘Legislature has also in sub-s. (2) of s, 11-F specified the penalty 
for contravention of the provisions of sub-s. {1) of s. 11-F, that is, for carrying on money-lending 
business without a certificate. _ It has not prescribed any additional penalty such as that a suit 
to recover a Joan advanced by an unregistered money-lender shall not lie or shall be dismissed. 
It is not open to a Court to. subject a person to any penalty other than what the Legislature 
has prescribed. 4 
The decision -of the Full Bench of the: Madhya Pradesh High ioe in Janki 
Bai v. Ratan Melu! was also referred to with: approval. In Janki Bai’s case 
also the decision- of, the House of Lords in -Cornelius v.:Phillips was distinguish- 
` ed and it was expressly observed that it would. be unsafe to call in aid the 
decision relating to the interpretation of s. 2 of the English Act for construing 
s. 11-F of the G.P: ‘Act. In regard to the true meaning of s. 11-F the Full 
Bench, after an elaborate discussion summed up its view thus (p. 125): 

“The considerations having a bearing on the construction of s. 11-F of the Act may now be 
summed up. The registration of a money-lendér does not afford to his debtors any additional 
protection not available under the other provisions of the Act. An unregistered money-lender 


5 [1952] A.LR. Hyd. 58, r.b. “Fa. (1958) 60 Bom. L.R. 1247. 
6 (1965) 67 Bom. LR. 816, FB, Oi’) 8 [1962] ALR. M.P. 117, F.B. 
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can be punished only for the collective act of'carrying on the business of money-lending and not 
for every loan advanced by him without a registration cerlificate. In a money-lender’s suit, his 
failure to obtain a registration certificate is not regarded as a vital consideration and is, for that 
reason, not required to be tried before considering the case on merits. On the other hand, 
s. 11-H of the Act envisages that a loan advanced by an unregistered money-lender can be 
recovered by him if he subsequently obtains a registration certificate which is in force at the 
time of his suit. 
These considerations clearly indicate that section 11-F was not enacted for the protection 
of persons dealing with money-lenders. Its only object appears to be the protection of the reve- 
nue. This conclusion is further supported by the fact that the annual fee payable for a registra- 
tion certificate was subsequently raised from Rs. 4/8/- to Rs. 12/-. Therefore, on the basis of 
the principles already stated, a loan advanced by an unregistered money-lender cannot be regarded 
as impliedly prohibited by S. 11- F? 
Section 11-F was also held in this decision not to bar individual advances. 

“The principal question which arises is whether the view of law as. taken -by 
the Nagpur High Court in the Pati Ram case (supra) in 1953, by a Full Bench 
of the Madhya | Pradesh High Court in the Janaki Bar case (supra) in 1961 and 
by the Full Bench of the Bombay High Court sitting at Nagpur in the Hajart- 
mal case (supra) in 1965 is so clearly erroneous that this Court should upset 
their interpretation of the C.P. Act. 

In considering this question we must keep in view the warning given by the 
Privy Council in Lasa Din (supra) that while construing Indian statutes it is _ 
dangerous to apply English decisions to the construction of Indian enactments, 
Now, the C.P. Act as originally enacted in 1935 was not modelled on the English 
Act of 1900. Indeed, the English Act which was construed by the House of 
Lords in Cornelius (supra) in 1917 was amended in 1927 when ss. 2 and 3— 
interpreted in Cornelius (supra)—were repealed. This was long before 1935 
when the C.P. Act was enacted broadly, as already pointed out, on the lines 
of the Punjab Regulation of Accounts Act 1 of 1930 with the addition of the 
rule of Damdupat and extended power of Courts to fix instalments for execu- ’ 
tion of decrees. . We are-also inclined of think, in agreement with the decisions 
of the Nagpur High Court in Pati Ram (supra) and Hajarimal (supra) and 
of the Madhya Pradesh High Court in Janaki Bai (supra), that the provisions 
of the English Act construed in Cornelius (supra) and of the C.P. Act, with 
Which we are concerned, are not completely identical. The statutory schemes 
of the two enactments do seem to us to differ materially. This has been dis- 
cussed at some length in the aforesaid decisions of the Nagpur and Madhya 
Pradesh High Courts and we do not consider it necessary to enter on an ex- 
hamustive discussion and cover the same ground again as we are inclined to agree 
with the final conclusions arrived at in those cases. Turning to the scheme of 
the Act which concerns us let us see if the transaction of moneylending which 
is the subject matter of the suit out of which this appeal arises is void and, 
therefore, unenforceable in Courts of law and if for that reason the suit is in- 
competent. .We have already referred to the broad outlines of the Act. We 
may now examine its scheme more closely to see if the impugned transaction is 
hit by its prohibitory provisions and the progress of the present suit barred. 
Before considering its statutory scheme it may be pointed out that though this 
Act, having been initially enacted in what was then known as the Central Pro- 
vinces.and, was named ‘‘The Central Provinces Moneylenders’ Act, 1934” it 
was later extended to what is now known as the State of Madhya Pradesh with 
slight formal modifications not affecting the substance of the statutory scheme 
Now, it is described as the “M.P. Moneylenders’ Act, 1984.” 

‘*Moneylender’’ as defined in s. 2(v) of the Act means a person who, in 
the regular course of business advances a loan as defined in this, Act and it 
ineludes, subject to the provisions.of s., 8, the legal’ representatives and suc- 
Gessors-in-interest of the person who advanced the loan; and the expression 
‘f‘moneylending’’ is also to be construed accordingly. By virtue of s. 2(4z) 
‘*Sub-Registrars’’ appointed under the Indian ‘Registration Act are to function 
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under the:present Act.. Section 11-A enjoins every Sub-Registrar to maintain 

a register’ of moneylenders in. the prescribed form. Section 11-B renders it 
Bey for:every përson who carries on-or intends to carry on the business 
of moneylending to get himself registered by an application to the Sub-Regis- 
trar of the sub-district In which he carries on or intends to carry on such busi- 
ness. .The application is ‘required inter: alia to specify the district or districts 
in which the applicant carries on or intends to carry on business of moneylend- 
ing. Section 11-D provides that the registration certificate granted under 
s. 11-B shall not entitle the holder thereof to.carry on the business of money- 
lending in other districts. Section 11-F which bars persons from carrying on. 
business of moneylending without registration certificate also provides a penalty 
for the contravention of this provision. Section 11-G provides for composition 
of offences covered by s. 11-F (7). According tos. 11-H no suit for the recovery 
of a loan advanced by a moneylender is to proceed in civil Court until the 
Court is satisfied that he holds a valid registration certificate or that he is not 
required to: have such certificate by. reason of, the fact that he does not carry 
on the business of moneylending.: From the ‘scheme of these provisions it is 
evident that for a person -to þe. a moneylender he must, in the regular course 
of business,.advance a loan. There is a long catena of authorities on the 
statutes - regulating and, controlling moneylenders in which the expression 
‘‘moneylender’’, has been so construed as to exclude isolated transaction . or 
transactions of moneylénding. ‘Vivian Bose J., while dealing with the Act 
which, concerns us in Sitaram Shrawan.v. Bajya Parnya’ said (p. 177): 

The word ‘regular’ shows that the plaintiff must have been in the habit of advancing 

loans, to persons as a matter of regular business. ' If only an isolated act of money-lending is 
shown to the Court it is impossible to state that. that constitutes a regular course of business. 
It is an act of business, but not necessarily an act done inthe regular course of business.” ° 

This decision was followed by T. C. Shrivastava J., of the Madhya Pradesh 
High.Court in Hari Prasad v. Sobhanlal® and ‘by: Shiv Dayal J., of the same 
High Court in Gurmukh Rai v. Hari Har Singh. H The same view was taken 
by K. Li Pandey J., of the same High Court’in Chaith Ram v. Baparimal.” 
In this case both s. 2(v)' and s. 11-H of the Act came up for construction, In 
Sitaram Shrawan (supra) it was also held that the person seeking advantage 
of the Moneylenders’’ Act has to” prove -that ‘the plaintiff is a moneylender. 
To-the same effect is the decision by T. C. Shrivastava J., in Kishanlal v. 
Laxinibai. 3 

‘Section 11-F on its plain reading ‘only prohibits ‘the carrying on of the busi- 
ness of moneylending 1 in‘any district without holding a valid registration, certi- 
ficate in respect of that district... It does not “prohibit and; therefore, dées not 
invalidate an ‘isolated, transaction of’ “lending money. Such an isolated trans- 
action ‘seems to us to be'outside the ‘rigour of the prohibition. The fact that 
a registered moneylender in one district has entered into an isolated trans- 
- action of lending :money in another district’ in which he is not registered would 
not make any: difference in this respect aid such isolated transaction would not 
he hit- by the prohibitory mandate. Section 11-H also operates:only against 
the suits by moneylenders on loans advanced by them and would similarly ex- 
clude ‘from its-purview,a suit.on an ‘isolated transaction not entered into by a 
moneylender, in the, regular course of the business of moneylending. The statu- 
tory scheme-thus clearly seems to indicate that, it is only the business of money- 
lending which is sought to be -controlled and. individual-transactions of lend- 
ing money do not fall within the mischief which was sought to be remedied 
by the Act. An individual transaction of lending money has not:been declared 
to be void and as we construe the Act as a whole, interference with freedom 


.§ [1941] A. ER. Nag. 177. ° 12 C.R. ,874/1959, decided on July dq, 
-10 M.F.A. 124 of 1956, decided on Dee-` 1960—[1960],M.P.L.J. Note 198. 

ember 18, 1957—[1958] M.P. L.J. Note No, 11. 18 C.R.P. 109/1962, decided on July 20, 
TI S A. ‘No. 89/1961, decided on March 100R Sah MPL. i 119. 
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of contract appears to have been limited only to the extent necessary for re- 
.gulating and controlling the business of money-lending. Section 11-G which 
provides for composition of offences also suggests that individual transactions 
are not considered void. We are, therefore, of the opinion that the view of law 
taken by the Nagpur and M.P. High Courts in Patt Ram (supra) and Hajari- 
mal (supra) and Janaki Bai (supra) is in conformity with the statutory in- 
tendment and is, therefore, correct. 

There is also another aspect which may legitimately be kept in view. People 
in arranging their affairs are entitled to rely on a decision of the highest Court 
which appears to have prevailed for considerable length of time and it would 
require some exceptional reason to justify its reversal when such reversal is 
likely to create seriqus embarrassment for those who had acted on the faith 
of what seemed to be the settled law. Where the meaning of a statute is ambi- 
guous and capable of more interpretations than one, and one view accepted 
by the highest Court has stood for a long period during which many trans- 
actions such as dealings in property and making of contracts have taken place 
on the faith of that interpretation the Court would ordinarily be reluctant to 
put upon it a different interpretation which would materially affect those trans- 
actions. oto BE 

In the case before us the construction placed by the Nagpur and Madhya 
Pradesh High Courts on the relevant provisions of the C.P. Act seems to have 
been accepted all these years beginning with Sitaram Shrawan (supra) in 1941 
(except for a short period between 1953 and 1962) and rights to property and 
under contracts seem to have been founded on the faith of that construction. 
A Division Bench of the Bombay High Court sitting at Nagpur in Wasudeo 
(supra), of course, dissented in 1958 from the view of the Division Bench of 
the Nagpur High Court in Patt Ram (supra) without referring the point of 
dissent to a larger Bench. But a Full Bench of the Madhya Pradesh High 
Court disagreed with the Wasudeo case (supra), vide Janaki Bai (supra). It, 
therefore, seems obvious that titles and transactions must have been founded 
on the view of law which, by and large, stood almost uniformly as enunciated 
in Sitaram Shrawan (supra) in 1941 and later in Pati Ram (supra) and it 
would, in our opinion, be unjust to disturb them by adopting the interpretation 
suggested on behalf of the appellant on the authority of the English decisions. 
Now, assuming that two views on the statutory scheme of the Act are possible 
and assuming the interpretation canvassed on behalf of the appellant to be 
preferable to that accepted in the impugned judgment. we are unable to say 
that the construction adopted in the Judgment under appeal is so clearly and 
patently erroneous that it should, in the larger interests of justice, be upset not- 
withstanding the fact that it is likely to disturb rights to property and under 
contracts founded upon this construction. The fact that contravention of 
s. 11-F (4) of the Act is made a penal offence is an additional factor against the 
propriety of over-ruling and upsetting the established view unless we feel con- 
vineed that the established view is clearly erroneous. As already discussed, we 
are not so convinced but are on the other hand inclined to agree with the esta- 
blished view. 

There is still another circumstance which may appropriately be noticed. 
Section '11-C, 11-F(¢) and 11-G (i) of the Act were amended by M.P. Act 40 
of 1965. Had the construction placed by the -Courts on s. 11-F and other pro- 
visions of the Act, been considered by the Legislature to ‘be contrary to the 
legislative intendment, one would have ordinarily expected an amendment 
clarifying its intention because the Legislature must be fixed with the know- 
ledge of the construction placed on the Act by the Courts. No such action 
was taken by the Legislature. This circumstance is, of course, not conclusive 
but it is not wholly irrelevant and certainly deserves to be noticed as carrying 
some presumptive weight. As the appellant was not carrying on the business 
of money-lending in Chanda District, the single transaction in dispute in that. 
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district was not covered by the Act and the suit could proceed in the normal 
way without a registration certificate. 

On the view we have taken the only question which remains to be noticed 
relates to the argument that there should be three mortgage decrees instead of 
one. This matter is one of procedure and form and it does not materially affect 
the substantive rights of the parties. We are, therefore, disinclined on this 
eround to direct modification of the impugned decree. The appeal accordingly 
fails and is dismissed but without costs. Appeal dismissed. 


APPELLATE CIVIL, 


Before Mr. Justice K. K. Desai. 


MESSRS. INDIAN CENTRAL TIN WORKS v. THE EMPLOYEES’ 
STATE INSURANCE CORPORATION.* 


Employees’ State Insurance Act (XXXIV of 1948), Sees. 66, 2(8), 53—-Workmen’s Compensation 
Act (VIL of 1923), Sec. 8(1)—Factories Act (LXIL of 1948), Sec. 21(1)—Safeguard provided 
in power press wilfully removed by workmen—Corporation set up under Act XXXIV of 1948 
paying compensation to workman injured by such removal of safeguard—Whether Corporation 
has right of indemnity under s. 66 of Act—‘Employment injury,” what is under s. 2(8). 


Under ss. 2(8) and 66 of the Employees’ State Insurance Act, 1948, read with s. 3(1) 
of the Workmen’s Compensation Act, 1928, in cases in which compensation cannot be 
adjudged in favour of a workman by reason of the situations mentioned in the proviso to 
s. 3(7) of the latter Act, the workman cannot be said to have sustained ‘employment injury.” 
Therefore, in such cases there can be no right of indemnity in favour of the Corporation 
under s. 66 of the Employees’ State Insurance Acl in respect of payment of compensation 
made by it to an mjured workman. 


THE facts appear in the judgment. 


K. S. Ramaswamt, for the appellant. 
M. V. Jaykar, instructed by M. V. Jaykar & Co., for the respondent. 


K. K. Desar J. An interesting question as to the scope of the liability of 
an employer to pay damages under s. 66 of the Employees’ State Insurance Act 
to the Employees’ State Insurance Corporation (hereinafter referred to as “‘the 
Corporation”) has arisen in this first appeal. . 

One Ismail Abdul Karim had been in the employment of the appellant for 
more than 5 years prior to June 6, 1964. On June 6, 1964, at about 2.30 p.m., 
whilst this workman was working on a power press for embossing tin sheets, 
he attempted to remove obstacle in the way of the press and was injured and 
his right hand fingers were completely amputed. He suffered from certain 
further injuries. In connection with his injuries, he was paid the aggregate sum 
of Rs. 4,887.25 by the Corporation. The Corporation, therefore, filed Application 
No. 104 of 1965 under the provisions of s. 66 of the above Act alleging that the 
workman had suffered from employment injuries. The case of the Corporation 
was that these injuries were caused by the negligence of the appellant-firm in 
not furnishing a guard-to the danger zone between the die and the punch of 
the press and the appellant firm had committed breach jof the provisions in 
s. 21 (7) (iv) (c) of the Factories Act. The Corporation was accordingly entitled to 
be reimbursed by the appellant-firm with the above amount of Rs. 4,387.25 
and costs and interest. 

Having regard to the denials in the written statement, the Employees Insu- 
rance Court formulated issues Nos. 1 and 4 as follows : 

(1) Whether Opposite Party proves that a guard was provided for the danger zone in 
question and that the injured person removed it as alleged ?” 


* Decided, March 24, 1971. First Appeal Potdar, Judge, Employees’ Insurance Court, 
No. 785 of 1967, against the decision of V. B. Bombay, in Application No, 104 of 1965. 
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**(4) ` Whether the accident was due to negligence of Opposite Party in not providing a 
safety guard as alleged ?” : : 
‘Upon. appreciation of evidence, these issues were answered as follows : =e 
**(1).- Yes, injured person raised it”. : 
C. (4) Yes n, 
. - Now, there.is no dispute between the parties that wire fencing by way of 
guard was provided by the appellant-firm so that the workmen may not be able 
to-reach the power press whilst in motion. Mr. Ramaswami for the appellant- 
firm has contended that the finding of the Court on issue No. 4 was contradictory 
of its finding on issue No. 1. In his submission, immediate and proximate 
cause of the injuries suffered by the workman was removal of the wire fencing 
by the workman. Having regard to the accepted position in evidence that the 
workman had raised the wire fencing, the Court was not justified in finding that 
the injuries were suffered and/or caused. by negligence of. the. appellant-firm. 
In this connection, Mr. Jaykar for the Corporation has submitted that the pro- 
vision of wire fencing was insufficient to discharge the obligation cast on the 
employer firm under the provisions of s. 21 of the Factories Act. Under that 
section, all the employers are under an obligation to securely fence all machine- 
ries by safeguards of substantial construction and the construction must be such 
as the safeguards are maintained in position at every moment whilst the machi- 
nery is in motion or in use. The obligations under that section cannot be 
discharged: if the machinery is fenced by safeguards which are removable by 
workmen so that the safeguards are not maintained in position whilst the ma- 
chinery is in motion or in use. He, therefore, submitted that the removal of 
the safeguard by the workman was not sufficiént to discharge the obligations 
cast against the appellant-firm under the above section. The appellant-firm 
was accordingly rightly held negligent and the finding of the Court that the 
injuries were the result of the negligence of the appellant-firm is correct. 

In this connection, the main contention made by Mr. Ramaswami is that in 
the present case, the employee had not suffered from “employment injuries” 
and for that reason the appellant-firm was not bound to pay any damages or 
reimbursement under s. 66 to the Corporation. In that connection, he rélied 
upon the definition of the phrase “employment injury” in `s. 2 (8) of the above 
Act and the provisions in s. 8 of the Workmen’s Compensation Act. Hē relied 
on the fact that under s. 66 claim for damages and reimbursement are-not payable 
except in cases where an insured employee suffered from an employment injury. 
His submission was that the workman in this case was guilty of wilful removal 
of the fencing and safeguard. and/or dévice which he knew had been provided 
for.the purpose of securing the. safety of workmen. In his submission, the 
workman guilty of the above wilful conduct would not be entitled to recover any 
compensation under the Workmen’s Compensation Act and accordingly the 
injuries suffered by him would not be employment injuries within the definition 
of that phrase in s. 2 (8) of the: present “Act. He has, therefore, submitted that | 
the finding of the Court that the appellant-firm was bound to pay damages and 
reimburse the Corporation should be set aside. Mr. Jaykar has in this connection 
relied upon the decisions in State of Gujarat v. Jethalal, State v: L.C. Patel? 
and Nandlal Bhandari Mills. v. E.S.I. Corporation.’ In-his submission, whenever 
an employee suffers from personal injuries caused by accidént arising out of and’ 
in the course of his employment, he should’ be held to have suffered from em- 
ployment injury within the meaning of that phrase ‘in s.'2 (8) 6f the Act. The 
negligence of.the workman in removing safeguards arid fencings is’ irrelevant in 
connection with the question of his having suffered from employment injury. "In 
this very connection, he has submitted that ‘the obligation ¢ast on an employer 
under s. 21 of the Factiories Act is absolute and an employér is not absolved from, 
the offence of breach of the obligations created by that section, because the work- 
man may be guilty of removal of the safeguard provided by the employer. In his 


1 [1964] 1 Cri. LJ. 558, S.C. ~ 3 [1966] II L.L.J. 867. . 
2 (1959) 61 Bom. L.R. 1021, i i 
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submission, the‘ ‘obligation ‘against the employer being absolute under s. 21 (1), 
the employer must in all cases be held negligent whenever he can be held to have 
not maintained the safeguards in position when machinery is-in motion or in use. 
He, therefore, submits that- in the present case the Corporation had a clear 
sustainable cause of action.under s.. 66 of.;the Act and the order of the Court 
should be.confirmed. See. A 


‘In connection. with. these rival submissions; it is riecessary to notice the relevarit 
provisions in ss: 66 and 2 (8) of the Employees’ State Insurance Act, s. 8 of the 
Workmen’s. Compensition; Act and s, .21 ‘of the Teouonips Act. The relevant 


paa 


parts of these sections run as follows: ` | MERE 


“66. (1) Where any employment injury is sustained by . an insured person ...by reason 
of the negligence of thé employer to observe any of the safety rules laid down by or under any 
enactment applicable to a factory or establishment .;., the Corporation shall ... be entitled 
to be reimbursed by the employer .. the’ actuarial present value of the periodical payments 
which the Corporation ‘is Hable to ‘make under this Act”. ‘ 

“2. (8) ‘employment injury’ means a personal injury to an employee caused by accident 

. arising out of and in the course of his employment in a factory or establishment ..., which 
injury » . would entitle’ such employee to compensation uńder the Worlunents Compensation 
Act, . è 
eg, pA If- TN injury is catised-to a workman by accident arising out’ of and in the 
course of his employment, his cinployer: shall be liable to pay Compensation in accordance with 
the provisions of-this Chapter :’ : 

"+ Provided that the yes shall not be so liable— ` 

GY) naa '- eones aai 

' (b) in respect of any injury, not resulting i in death, caused by an aided which is directly 
attributable to— 

Gi) ee ae koa 
(iii) the wilful removal or T disregard by the workman of any safety guard or other 
device which he knew to have been provided for the purpose of securing the safety of workmen...” 
. “27 oe In. every factory the ere ask foe 
(îi): - 


+ 


t (8) nyang 
(c) every dangerous part of any other aunen shall be securely fenced by AEE 
of substantial construction which shall be e kept i in a poemen while the ports of machinery they are 
fencing are in motion or in use; ; 
- Provided: that’. 


Under s. 38 of ‘the Employees’. ‘State A Act, bar is naeted against 
an insured employee from receiving or recovering compensation or damages under 
the Workmeni’s Compensation Act. 

Now, it may at once-bé stated that “having regard to the language of s. 21 of 
the Factories Act and particularly the phrase. “‘shall be kept in position while 
the parts of machinery they are fencing are in motion or in use”, it is clear that 
in all cases (except very exceptional) where-it is found that the safeguard is not 
maintained in position whilst the machine is in motion or in use an employer 
will have to be held to have committed an offence of violating the obligation created 
under s. 21.: This position does ‘not: require tobe further. elaborated having 
regard to the ‘observations, of the Supreme Court in the case of State of Gujarat v. 
Jethalal referred’ tò above. ‘That being the position, it is- quite clear that the 
appellant-firm had committed violation of the obligation created under s. 21 in 
the present case.’ That is so, because, admittedly, the workman suffered injuries 
at-the time“when the provided safeguards were fourid not fixed in position so as 
to continue as’ safeguards. "The safeguards were not in posnon when the power 
press was in motion. 
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Even so, having regard to the language of s. 66, two questions which arise are 
as follows : 


(1) Whether the insured employee-workman sustained employment injuries ? 
(2) Whether these injuries were sustained by reason of the negligence of.the appellant- 
firm to observe ‘the safety rules laid'down under any enactment applicable to its factory? '_ 


It is convenient to dispose of the second question first. The safety rules laid 
down by s. 21 which the employer firm was bound to observe provided that the 
wire fencing put up as safeguard in respect of the power -press in question was 
liable to bé maintained and continued in position when the power press was in 
motion and/or in use. The admitted fact was that when the workman suffered 
from injuries the safeguard of the wire fencing was not maintained in its position. 
Now, it is true that the employer firm had provided the wire fencing by way 
of safeguard and in normal circumstances this safeguard was sufficient security 
and was sufficient, safeguard when the power press was in motion. As I have 
already stated, the obligation cast under the section was absolute. This required 
that the fencing and the safeguard should not be such as could. be disturbed 
and removed by a defaulting workman. In other words, if the fencing and 
safeguard was such as could be easily removed, the appellant-firm had not made 
sufficient arrangements to maintain the safeguard in position as required under 
the section. The phrase “negligence” in this connection has the meaning of 
not fixing the safeguard in a manner whereby it could be easily removed by 
a workman. The safeguards should have been so fixed as could not be removed 
by the workman. As the appellant-firm had not made sufficient. provision for 
making the safeguard irremovable by an ordinary workman, it must be held 
to have been guilty of negligence in not observing the provisions in s. 21 of the 
Factories Act. 


As regards the above first question, it first requires to be emphasised that 
a claim under s. 66 must be for compensation and damages paid by the Corpora- 
tion to an insured employee in respect of employment injuries suffered by him. 
The right conferred on the Corporation .under s. 66 is right of an insurer. to 
indemnity and reimbursement. . Apparently, this right of indemnity: can only 
arise in cases where cause of action arose in favour of the insured employee for 
receiving compensation from the employer. Law did not intend to create any 
rights in favour of the Corporation where employer was not bound to pay com- 
pensation to the workmen for injuries suffered. This discussion clarifies ambi- 
guities, if any, in the provisions in s. 2(8) of the Employees’ State Insurance Act 
and s. 8 of the Workmen’s Compensation Act. As alredy noticed, under s. 53 of 
the Employees’ State Insurance Act, a workman who recovers damages under 
that Act cannot recover any further compensation for injuries suffered by him 
from the employer under the Workmen’s Compensation Act. The language.of 
the provisions ins. 2(8) of the Employees’ State Insurance Act and s. 3 of the Work- 
men’s Compensation Act is plain and clear and does not suffer from any ambi- 
guities. ‘The injury that can be described as employment .injury must under 
s. 2(8) be such as would entitle the workman to compensation under the Workmen’s 
Compensation Act, if he was a workman within the meaning of that Act. The 
direct negative of the definition of “employment injury” as contained in s. 2(8) 
would, therefore, be that in cases in which a workman’s claim for compensation 
would not be sustainable under s. 8 of the Workmen’s Compensation Act the Cor- 
poration. would not be entitled to reimbursement. But Mr. Jaykar for the 
Corporation submits that under s. 3 of the Workmen’s Compensation Act a right 
to compensation for personal injury arises in favour of every workman whenever 
injury is caused to him by accident arising out of and in the course of his employ- 
ment. Apparently, under the first part of sub-s. (1) of s. 3 the right to compen- 
sation is based on the condition of the injury having been caused by accident 
arising out of and in the course of employment. But this is not the only 
condition required to be satisfied for a successful claim by a workman under s. 3 
of the Act. In this connection, one cannot fail to take notice of the.contents 
of els. (a) and (6) of the proviso to sub-s. (1) of s.8.° A claim for compensation 
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for injuries suffered by a workman would not be sustainable in the situa- 
tions mentioned in the cls. (a) and (b) in the proviso. That is patent on 
the language of the proviso. Thus, having regard to the contents of sub-cl. 
(iii) of cl. (b) in the proviso, a workman. would be entirely disentitled to any 
claim for compensation under s. 3 if the claim arose from-injuries suffered by him 
by the wilful.removal by him of any safeguard or other device which he knew to 
have been provided for the piirpose of securing the safety of workmen. Reading 
the provisions of s. 2(8) aad s. 66 of the Employees’ State Insurance Act with the 
provisions in s. 8 (7) of the Workmen’s Compensation Act and particularly in the 
proviso to sub-s. (7), it is abundantly clear that in cases in which compensation 
cannot be adjudged in favour of a workman by reason of the situations mentioned 
in the proviso to sub-s. (1) of s. 8, the workman cannot be said to have sustained 
employment injury. There can be no right of indemnity in favour of the 
Corporation in respect of payments of compensation made by it to an injured 
workman in cases in which the workman would not be entitled to payment of 
compensation by reason of the situations mentioned in the proviso to sub-s, (Z) 
of s. 3 of the Workmen’s Compensation Act. - 

Mr. Ramaswami is accordingly right in his submission that in the present 
case the workman. had not suffered from any employment injury. and the Cor- 
poration was not entitled to any right of indemnity under s. 66. This is so because 
there is no reason to set aside the finding of the Court below that the safeguard 
that had been provided in connection with the power press in quesion had been 
removed by the workman concerned. It is quite clear from the evidence of the 
workman himself that he had raised the wire fencing himself. He had done 
so because the sheet on which he desired to work the power press had stuck up 
and he wanted to remove the obstacle which was the cause of the above situation. 
The removal was wilful and was by a person who knew that the safeguard of the 
wire fencing was for the purpose of securing the safety of workman including 
himself. Under the circumstances, his claim for compensation for injuries 
suffered by him was liable to be rejected if instituted under s. 3 of the Workmen’s 
Compensation Act. As discussed above, under the above circumstances, the 
injuries from which he suffered could not be held to be employment injuries. The 
Corporation had no right of indemnity in respect of the compensation paid to 
the workmian, because he had not suffered from any employment injuries 

Under the circumstances, the appellant is entitled to succeed. The order 
dated July 31, 1967, made by the Employees’ Insurance Court is set aside. The 
Corporation will pay costs of the appellant-firm. i 


Appeal allowed , 


Before Mr. Justice K. K. Desai. l 
SK. JUMMAN. SK. AMIR v. SHAHAJAHANBI SULEMAN.* 


Workmen’s Compensation Aci (VILI of 1923), Sec. 2(d)—-Allocation and distribution to dependants 
of deceased workman how to be worked out. 


.. Under the Workmen’s Compensation Act, 1923, for arriving at a reasonable decision on 
the question of allocation and distribution of compensation to the dependants of a 
workman who has died in consequence of an employment injury, the Commissioner will 
‘have to record evidence on the following relevant facts, namely, (i) the status of the family 
of the deceased and his dependants; (ii) in the case of the widow the possibility of a re- 
marriage in which ease the workman would have altogether ceased to pay any money; 
(iii) the circumstances of the parents and the minor brothers and the extent to which 
they were provided maintenance by the deceased during his lifetime. In the case of the 
widow who has.remarried, the Commissioner may have to consider the status of the second 
husband and her need. | 


Bashiruddin Ahmed, for the appellants. 


*Decided, March 25, 1971. First Appeal Ex-Officio Commissioner for Workmen’s Com- 
No. 4 of 1968, against the decision of D. G. pensation at Jalgaon in W. C. Application 
Mahadeokar, Civil Judge, Senior Division, No. 24 of 1967. 


B.L,.R,+5 
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K. K. Desar J. In this appeal by the father and the mother of deceased 
Suleman against the order dated October 28, 1967, made by the Commissioner 
for Workmen’s Compensation. directing that from out of the compensation 
fixed at Rs. 7,000, Rs. 6,000 should be.paid to the respondent widow of Suleman 
and Rs. 1,000 should, be paid to Shaikh Jumman, the father of Suleman.. Mr. 
Bashiruddin Ahmed has contended that the distribution of the compensation 
between the respondent widow of Suleman and Shaikh Jumma is inequitable 
and without giving sufficient importance to the provisions in s. 2 (d) of the 
Workmen’s Compensation Act defining the phrase “Dependent”. -The learned 
advocate submitted that in spite of the fact that the respondent had admitted 
in her statement exh. 4 that she had remarried within four months after the 
death of Suleman, the learned Judge made division of coapeeHen in- entirely 
inequitable manner. 


Now, in connection with thes submissions, it requires to be noticed that under 
s. 2 (d), a widow is a dependent who is in all circumstances entitled to payment 
of compensation. The parents and minor brothers are entitled to such payment 
only if they were wholly or in part dependent for their maintenance on the work- 
man at the time of his death. In connection with the share in compensation 
that a widow must be paid, the Commissioner for Compensation would have 
ordinarily to bear in mind her age and whether by reason of a remarriage which 
might have taken place or may take place, her share should not be much in excess 
of that payable to a dependent father or mother or a minor brother. Claims of 
all parties would have to be considered in the light of the above definition of 
“dependent” and the ordinary circumstances in which the nen parties may 
be leading their lives. e 


In giving the compensation of Rs. 6,000 to the. respondent flies Commissioner 
held that the lady would take the lion’s share because she was the wife of the 
the deceased ‘whilst he was alive. Her subsequent marriage with other person 
does not debar her from receiving the amount which became payable under 
the Act on the death of her husband. It requires to be noticed that provision for 
payment of compensation to the dependents is of the nature of an indemnity for 
the amount of maintenance which a deceased person might have provided to the 
dependents if he had not suffered death in consequence of employment injury. 
The question which under the circumstances arises before the Commissioner 
when allocating and/or distributing the compensation fixed would be to ascertain 
the amount of maintenance that would have been paid to the concerned parties 
by the deceased workman. In that connection, the relevant facts would be (i) 
the status of the family of the deceased and his dependents; (ii) in the case 
of a widow the possibility of a remarriage in which case the workman would 
altogether cease to pay any money; (tii) the circumstances of the parents and the 
minor brothers and to what extent they were provided maintenance by the 
deceased during his lifetime. For arriving at a reasonable decision on the question 
of allocation and distribution of compensation, the Commissioner would have to 
record evidence clarifying the above factors. 


Now, Mr. Bashiruddin Ahmed is right that in the present proceedings the Com- 
missioner has not asked any relevant questions to the parties concerned to find 
out relevant facts. Even without any evidence regarding the dependence of 
Shaikh Jumma on the earnings of deceased Suleman during his lifetime, the 
Commissioner awarded Rs. 1,000 to Shaikh Jumman. The Commissioner com- 
pletely failed to see that the mother and minor brothers of the deceased were 
entitled to payment of separate compensation. It is however, true that they 
would be so entitled only if it could be held. that for their maintenance they were 
wholly ‘or in part dependent on the income of the deceased Suleman. The 
Commissioner did not notice that the deceased Suleman would not have provided 
maintenance to the respondent due to her remarriage. In this very connection 
possibly the Commissioner would have to consider the status of the second husband 
and the need of the remarried widow. As the learned Commissioner failed to 
notice all the relevant matter whilst making allocation and/or distribution of 


a 


1971] JUMMAN V. SHAHAJAHANBI (A.C: 3.)—=K:. “K. Desai J. 67 


the compensation amount the directions- »given by -him for ‘allocation and 
distribution are accordingly set aside.. The Commissioner is directed to proceed 
tordecide the question whether for their maintenance the parents and. the minor 
brothers of the deceased Suleman were ‘wholly or partly dependent upon the 
income of the deceased Suleman.- In the event of his coming to the affirmative 
conclusion on the above matter, the Commissioner should find out the extent of 
the dependence and. then allocate the amounts of compensation between these 
parties and the widow. In this connection, the Commissioner, should record 
necessary evidence by asking relevant. questions.to these concerned parties. The 
matter of the W.C. Application No. 24 of 1967 is restored to the board of the 
Commissioner after setting aside the order dated October 28, 1967. The appel- 
lants will bear the costs of this appeal for themselves and will ‘also bear their own 
costs of the further hearing of the above application. by the Commissioner. 
Because of interim ordermade in the present appeal, Rs. 4,000 of the compensation 
payable to the respondent, have still continued in the office of the Commissioner. 
In no event any refund order should be passed against the respondent as regards 


the payments received by her. _ A Order set ‘aside. 


i i [NAGPUR BENCH] -. 


= Before Mr. Justice Deshmukh and Mr. Justice Padhye. À 
. RAMKRUSHNA GANGRAM RATHI v. KISAN ZINGRAJI MADKE.* 


Maharashtra Municipalities Act (Mah. XL of i 968), Secs. 55, 66, 42-44, 81(4)—Maharashira 
, Municipalities (Conduct of Business) Rules, 1966. Rules, '16,. 24—Requisition for special 
_, meeting for removal of President or Vice-President whether must state grounds for such proposed 
_removal from office—C.P. and Berar Municipalities Act (I. of 1922), See. 18A—Bombay District 
" Municipal Act (Bom. III of 1901), Sec. 238 (7)}—Maharashira Zilla Parishads and Panchayat 

2 ,Samitis Act (V of 1962), Sec.49. 


Under s. 55 (2) of the Maharashtra. Municipalities: ist 1965, it is not necessary , that the 
requisition for a special meeting must'state the grounds or reasons on which the President 
or Vice-President is sought to be removed.from his office. 

Narayan Suryabhanji v. The Municipal Council Chandur Railway", “followed: 

Ganeshsinha v. Comr., Nagpur Div.,2 Govindjt Vithaldas v. Mun. Corpn®., State of 

- Orissa v. , Binapani Deit, A. K. Kraipak v. Union. of India’, Durayappah -v. Fernando", 
Sri Ram Ram Narainv. State of Bombay’, Commonwealth v. Heinze®, Vishvamohan v. Mahadu” 
and The State v. Chikkavenkatappa"®, referred to, aa 


THE facts are stated in the. judgment. 


M. N. Phadke and P. G. Palshikar, for the petitioners. 

C.S. Dharmadhikari, Assistant Government Pleader, for respondent No 22. 
' V. G. Palshikar, for respondents Nos. 7, 10,18 and 20... 

M. B. Mor; for ‘respondents Nos. 2, 11 to 16, 19, 21 and 28. . 
| B. A. Masodkar, for respondents Nos. 2, 11 to 16,- 19, at and 23. 

G. B. Gandhe, for respondents Nos. 6 and 17. ° 


Pannye J. The only question ‘pressed § in this’ betition is, whether the requisi- 
tion for convening a meeting to pass a resolution. to’ remove. a- President of a 
Municipal Council need state the grounds on which the President is to be removed, 


*Decided, February 3, 1970., Special Civil “4” [1967] A.LR. S.C. 1269. 


Application No. 1240 of 1969. 5 [1969] 2-S.C.C. 262. 
1 (1968) Special Civil © Application’ ‘No. . a [1967] 2 All E.R. 152, r. c. 
1109 of 1967, decided ‘by Abhyankar “and aT ‘ALR. SC, 459, s.o. 61 Bom. 
Bhole JJ., on April 19,°1968 (Unrep.). LR: 811, &.C. . 
2 (1963) 65 Bom. LR. 722, 8.0. - [1968] - 8 25 Pa. Dist. 27. 
Mh. L.J. 569. - 9- (1963) 66 Bom. L.R. 38, S.C. [1964] 


8 (1956) 59 Bom. LR. 1298, S.c. . [1950] A.LR. Bom. 191. 
A.LR. Bom. 26. 10: [1965] ALR: Mys. 253. 
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Section 55 [of the Maharashtra Municipalities Act, 1965] provides for the re- 
moval of President and Vice-President. This section is the subject-matter of the 
main controversy in this petition and the construction of this provision is the 
matter of. debate. Portion of s. 55 which is relevant for the purposes of the 
present controversy needs to be reproduced. It is: 


‘55. (1) A President or a Vice-President shall cease to be President or Vice-President, 
as the case may be, if the Council by a resolution passed by a majority of the total number of 
Councillors (excluding the co-opted Councillors) at a special meeting so decides. 

(2)- The requisition for such a special meeting shall be signed by not less than one-fourth 
of the total number of Councillors (excluding the co-opted Councillors) and shall, if such meeting 
is to be convened for considering the resolution for removal from office—.. . 

The co-opted Councillors present at the meeting shall have' no right to vote on any resolution 
relating to the removal of the President or'the Vice-President.” (Emphasis supplied). 


Sub-section (2) of s. 55 requires that the requisition for such special meeting, 
as contemplated by sub-section (1), shall be signed by not less than one-fourth 
of the total number of Councillors (excluding the co-opted councillors) and if 
the Council passes a resolution by a majority of the total number of Councillors 
(excluding the co-opted Councillors) at a special meeting, the President or the 
Vice-President ceases to be the President or the Vice-President, as the case may 
be. Jn this petition the requisition for a special meeting as required by 
s. 55 (2) of the Act with the requisite number of Councillors was given for 
removing the President from that post and the substance of the resolution 
in the said requisition was that the Council had no faith or confidence 
in the President of the Council and hence the meeting removes him from the 
post of the President. In pursuance of this requisition, the Collector convened 
a special meeting of the Council to consider the said resolution and authorised 
an officer to preside over such a meeting. In this meeting votes of eligible 
voters were taken and the resolution was passed by the Municipal Council. The 
question that has been raised in this petition is that the requisition itself is invalid 
as it did not state any grounds on the strength of which the President was to be 
removed from his office. It has been contended on behalf of the President against 
whom this so-called no-confidence motion was tabled that the grounds or the 
reasons for his removal or for no-confidence in him must necessarily be stated 
either in the requisition or in an appendix thereto so that the President concerned 
must have a reasonable opportunity to meet those grounds at the time of the 
meeting and to be able to convince or persuade the Councillors to take the view 
that the reasons for his removal are without any substance and there is no cause 
for his removal. On the other hand, the respondents contend that it is not 
necessary to state any grounds for the removal of the President in the requisition 
and it is enough if the proposed resolution states that the President is to be re- 
moved from his office. 


On a plain reading of s. 55 of the Act, it does not appear that the requisition 
must also state the grounds or reasons on which ‘the President is sought to be 
removed from his office. It does not require any reasonable opportunity to be 
given to the President who is sought to be removed. In contrast to s. 55, s. 56 of 
the very Act requires that when a President or the Vice-President is to be removed 
from his office on account of his absence without leave for a period exceeding 
three months at a time, the Collector is empowered to decide that such a Presi- 
dent or Vice President has ceased to be the President or Vice-President, but 
before such an order is passed by the Collector against any President or Vice- 
President, such President or Vice-President has to be given a reasonable oppor- 
tunity of being heard. Similar provisions are to be found in ss. 42, 48 and 44 
of the Act which relate to the removal from office of the Councillors or to his dis- 
qualification as a Councillor. In all these cases, these provisions provide ‘that 
such a Councillor must be given a reasonable opportunity of being heard before 
he is removed or held to be disqualified. Such a specifie provision of giving a 
reasonable opportunity to the President or the Vice-President has not been made 
under s. 55 of the Act, but the learned counsel for the President in this petition 
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contends that such a reasonable opportunity is implicit even in such cases from 
the different words used in this section and-the specific words used therein of 
necessity require a reasonable opportunity to be given. While construing the 
provisions of s. 55 of the Act a Division Bench.of this Court in Narayan Sur- 
. yabhanji v. The Municipal Council Chandur Railway? has taken the view that 
the requisition or the proposed resolution need not state the charges or allegations 
or complaint for the removal of the President. According to the said decision, 
the scheme under the Municipalities Act. appeared to be that there may not be 
any indication either in the requisition or in the resolution itself as to why in the 
_ opinion of the majority if the resolution is passed, they do not desire that the 
offiee-bearer shall continue in office or in other words, desire that he should cease 
to hold the office. This Bench being of equal strength would ordinarily be bound 
by the aforesaid decision unless there were compelling reasons to differ from the 
said decision in-which case it would be necessary to refer the matter for the decision 
by a larger Bench. Mr. M.N. Phadke, the learned counsel for the petitioner, 
in the present petition vehemently presses upon us that there are compelling 
reasons for taking a different view and that: the decision in Narayan Suryabhanji 
v. The Municipal Council Chandur Railway referred to above, needs reconsideration 
as in his view the provisions of s. 55 of the Act ‘must be given the meaning that 
the requisition and the resolution must state the grounds on which the President 
is sought to be removed so as to afford him a reasonable’ opportunity to meet 


> 


those grounds. ke 


According to Mr. Phadke, the office of the President is a creature of statute 
and it has a fixed tenure and also carries with it some powers and privileges which 
cannot be taken away at the pleasure of a majority of the Councillors without 
good cause, According to him, when a statute gives power to remove a person 
from a Corporation, the power to remove implies the power to remove for good 
cause. He further contends that if it is an exercise of statutory power, then 
the words imply a further requirement of natural justice as it entails civil con- 
sequences and the person to be removed must know why such an action is being 
taken even if it is not a quasi-judicial.act, and according to him, that is what 
s. 55 of the Act in fact provides. He urges that the tenure of the President which 
is eo-terminus with the tenure of the elected Councillors, which is five years, is 
not a tenure at pleasure but for a fixed statutory term and the President is en- 
titled to continue for that term until removed for a good cause and unless he is 
afforded a reasonable opportunity to show, that there is no good cause for removing 
him. ‘According to him, the President of a Municipal Council is deemed to be 
a public servant within the meaning of s. 21 of the Indian Penal Code, vide s. 302 
of the Act and the office of the President carries an honorarium or a sumptuary 
allowance per year as per s. 61 of the Act, besides several powers to be exercised 
by a Presidént and his removal from office would nécessarily entail evil con- 
sequences which cannot be done without following the requirements of natural 
justice of which one is of giving of the reasonable opportunity of being heard. 
He lays much emphasis on the word “decides” used in's. 55 (1) and the word 
“removal” in sub-s. (2) of s. 55 of the Act and these words, according to him, 
necessarily mean that the President or the Vice-President is not to be removed 
without giving him any reasonable opportunity which must necessarily mean 
that the grounds on which he is sought to be removed must be stated in the re- 
quisition and the resolution to be passed by the Council. He, therefore, contends 
that since the requisition does not state the grounds of removal, the said requisi- 
tion is invalid and the consequent resolution passed on such an invalid requisition 
is also invalid and has not the effect of the removal of the President, that is, the 
President does not cease to be a President under s. 55 (1) of the Act. He also 
relies upon the rules called the Maharashtra Municipalities (Conduct of Business) 
Rules, 1966, which have been framed under sub-ss. (71), (13) and (79) of s. 81 of the 
Act and also on the provisions of sub-s. (4) of s. 81. Sub-section (4) of s. 81 of 


1 (1968) Special Civil Application No. 1109 JJ., on April 19, 1968 (Unrep.). 
of 1967, decided by Abhyankar and Bhole.: - . 
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the Act provides for the notice to be given for an ordinary and a special meeting 
and such a notice is required to state the business to be transacted'at the meeting 
and has also to include the motion or proposition which the Councillor proposes 
to bring in such a meeting. He relies on rules 16 and 24 of the Rules i in support 
of his contention. Sub-rule (a) of rule 16 provides— 


“16. No motion shall be. admissible which does not comply with the following conditions, 
namely p+ - a 
(a) it shall be clearly and i expressed and ‘shall raise only one definite issue;...’ 


Rule 24 provides.for discussion on the subject and reads as under :— ` 


“24, (I) On a motion or ameidment bémg moved and seconded, the presiding authority 

shall read it or cause-it, to be read to the meeting; it shall-then be considered to be before the 
meeting for discussion. The mover may then speak in support:of the motion or amendment 
and the seconder may either follow or reserve his speech for a later stage of the debate thereon. 
Other Councillors may, save as otherwise provided, speak on the motion in the order in which 
they are called upon by the presiding authority.” 
From this he spells out that the reasons for the removal of the President must be 
stated in the requisition and the proposed resolution, as otherwise in the absence 
of such reasons the discussion contemplated by rule 24 will be meaningless and 
there could not be any discussion on a ground which is not known to the House. 
The discussion also contemplates that the Councillors taking part in the -said 
discussion must have a prior knowledge of the ground on which the discussion is 
to take place and for this reason, it is very essential that the requisition must 
state the grounds for the removal so as to give notice to every Councillor as to 
the point on which the discussion is to take place. 

The learned counsel for the petitioner lays very great emphasis on the word 
“decides” in s. 55 (1) and the word “removal” in s. 55(2) of the Act and 
contends that it is not just a pleasure of the Municipal Councillors to say 
that they do not desire the President to continue at their sweet-will and for 
no cause whatsoever, but they are enjoined by this provision to take a decision 
in the matter and for taking the decision there must be some material before 
them on which they must deliberate and to which they must apply their mind 
before taking a decision. The word “decides”, therefore, is, according to him, 
the key to the construction of the provisions of s. 55 and it necessarily means that 
the grounds for removal-must first be made known. According to him, the word 

“removal” casts a stigma as also loss of , emoluments, privileges and powers and 
results in evil consequences and, therefore, stating of reasons for the removal 
is essential. He contends -that ‘the earlier Division Bench in N arayan Surya- 
bhanjt v. The Municipal Council, Chandur Railway has not considered the 
effect and the impact of the words “so decides” and “removal” and has ‘treated 
the tenure of the President as if it was a pleasure tenure, and therefore, it requires 
reconsideration. He also contended that the said decision was contrary to 
the law laid down by the Supreme Court. 

- Part (8) of Chapter HI of the Act deals with the election and removal of the 
President and the Vice-President. Though under s. 52 the term of office of 
the President is co-terminus with the term of the-elected Councillors, it is subject 
to the provisions of ss. 55 and 56 of the Act whereunder he can cease to be the 
President even before that term. He can cease to be such President in three 
ways: (1) by death or resignation, (2) by a resolution of the majority of the 
Councillors and (8) by an order of the Collector for his absence without leave. 
There is also one more way in which the President ceases to be a President where 
he, as a Councillor, has been found to be guilty of any misconduct in the dis- 
charge of his duties or of any disgraceful. conduct or if he is incapable of per- 
forming his duties as a Councillor in. which case he is removed from the office of 
the.Councillor under s. 42 of Act and on-such removal as a Councillor he would 
automatically. cease to be. the President. In cases falling under ss. 42 and 56 
of the Act reasonable opportunity has specifically been provided for. That 
is so because upon removal under s. 42 a stigma is cast on the Councillor 
of misconducting himself in the discharge of his duties or of a disgraceful 
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conduct or his.being- incapable of’ performing his’ duties as a Councillor. 
Similarly, under s. 56 when he.is to-be removed for being absent without 
leave for a period in excess of the prescribed: period. he must have an oppor- 
tunity to show that he. was not really absent for that period or in any case was 
- so absent either with leave or for good reasori. No such reasonable opportunity 
has been provided in s. 55 of the: Act and on the plain reading of s. 55 it appears 
that the Council has simply to pass a resolution by a majority of the total number 
of -Councillors at a special meeting called for this purpose.and as soon as such a 
resolution is passed, the President ceases to be the President. The section does 
not also require that the requisition for calling such‘a special meeting should state 
the grounds for removing the President and the section does not further provide 
for a reasonable opportunity to be given of being heard before a resolution remov- 
ing him is passed. Just as the election of a President to the Municipal Council is 
a statutory right of the Councillors to elect him from amongst them to be the 
President and the statute gives certain powers and privileges to the President 
on his election and fixes the term of his tenure as co-terminus with the term of 
the elected Councillors, it also gives the Councillors the right to say that if the 
majority of the Councillors so desires the President shall cease to be the President. 
In a democratic institution it is the majority which rules and the decision taken 
by the majority of the members is binding on the whole house as if it is the decision 
of the whole House. To other uninterested and independent persons the decision 
of the majority might appear to be. incorrect and the view of the minority to be 
the correct view.‘ Even so, the will of the majority must prevail over that of 
the minority and that ‘will’ cannot be questioned.: At the time where such de- 
cisions are taken the matters on the agenda are ‘discussed and every Councillor 
gets an opportunity to put forward his views and thereafter a vote is taken and 
the decision of the majority. is taken as the decision of the Council, but that 
decision once taken by a majority is unassailable even though such a decision may 
appear to be erroneous,or unreasonable and certain sanctity is attached to the same. 
Such a resolution could only be reversed in the manner prescribed by the provisions 
of sub-s. (15) of s. 81 ofthe Act-by a requisite majority. The Act itself has at se- 
veral places indicated where the reasonable opportunity is required to be given. 
The omission of this reasonable opportunity in s. 55 could not, therefore, be said 
to be inadvertent or unintentional and it would not be permissible for the Courts 
to read something in the section which it does not econtain.: Even in the 
earlier Municipal Acts which the present Act has repealed, the only requirement 
was to give ten days’ notice for moving a motion of no-confidence in the President 
and on the resolution, of no-confidence being passed on the President at the 
meeting, the President ceases to hold the office. Section 18A of the C.P. and 
Berar Municipalities Act, 1922, provides for the passing of the motion of no- 
confidence against the President. Section 18A or the rule framed thereunder 
does not require that the requisition must state the grounds on which the President 
is to be removed, nor do they require that any reasonable opportunity of being 
heard should be given to the President before thé resolution is passed. However, 
by amendment ‘to the C. P..and Berar Municipalities Act by the Bombay Act 
No. ‘16 of 1958, a specifié provision has been made in the. new s. 18A by which 
the President is to be given reasonable opportunity of showing cause why such 
resolution should not be passed: The Bombay District Municipal Act, 1901, by 
s. 28 (7) has also provided that the President shall be removable from his offiec 
by a resolution passed to that effect by a majority of three-fourths of the whole 
number of the Councillors and before such ‘resolution is passed, the President has 
to be ‘given a. reasonable opportunity of showing cause. why such a resolution 
should -not be passed. A similar provision is to be found in the Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1961, s. 49 whereof provides for the removal 
of the President or Vice-President by moving a. motion of no-confidence against 
him. Under suib-s. (1) of s. 49 whereof a requisition of not less than one-fifth of the 
total number of the Councillors has:to be given for éalling a special meeting to 
consider the motion of no-confidence in the President or Vice-President ‘and in 
the special meeting if the motion is carried by .a majority of the total number of 
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Councillors, the President ceases to hold office forthwith and the office held 
by him is deemed to be vacant. The requisition, however, is to be given in such 
form and in such a manner as may be prescribed by the State Government. The 
State Government has prescribed the manner in which the requisition is- to 
be given and the form prescribed requires that it should state the grounds 
on which the President is sought to, be removed. When the Legislature enacted 
the present Act by which the earlier Municipal Acts were repealed, the Legislature 
must be taken to be aware of the provisions of the earlier Municipal Acts as well 
as the Maharashtra Zilla Parishads and Panchayat Samitis Act or the Bombay 
Village Panchayats Act in which also a similar provision is to be found. The 
omission, therefore, to incorporate this requirement in s. 55 of the Act appears 
to be intentional and with a purpose, The contention of Mr. Phadke is that in the 
present Act the words “so decides” and “removal” have been used and, therefore, 
it must not have been thought necessary to further add specifically the require- 
ment of reasonable opportunity as these words themselves contain an obligation 
of giving a reasonable opportunity. We are not able to subscribe to this view. 
There is nothing special in the words “so decides” or “removal”. The words 
‘so decides” in s. 55 of the Act only indicate that the resolution must be by a 
decision of the majority of the total number of Councillors. 

The Concise Oxford Dictionary defines the word “decide” as settle (question, 
issue, dispute) by giving victory to one side; give judgment, bring, come to a 
resolution. By a majority of the Councillors the Council settles the question 
about the President ceasing to be a ‘President by giving victory to one side, 
that is, to the majority or by a resolution: of the majority of the Councillors, the 
Council comes to a resolution.or resolves that the President shall cease to be the 
President. The words “so -decides’” do not, therefore, necessarily mean that it 
must be a decision after a full debate or discussion pro and con as is contended 
by .the learned counsel. Similar is- the case with the word “removal”. 
“Remove” is defined as take off or away from place occupied, convey to another 
place, change situation of, get rid of, dismiss. © Thus, ‘‘removal from office” would 
mean taking off from' the place occupied or getting rid of. The Chambers’ 
Dictionary also gives one of its meanings as ‘‘to withdraw”. The resolution is to 
be passed for withdrawing or taking off the President from his place occupied 
by him as the President and for such mere removal, no reasons or grounds seem 
to be necessary. When a President is removed from his office by a majority of 
the Councillors, there is no stigma cast on him as in the case of his removal as a 
Councillor and secondly, as a President under s.'42 of the Act no evil consequences, 
as is generally understood, follow in case of a simple removal from office by a 
majority of votes. Analogy of a‘person holding a civil post is given by the learned 
counsel for the petitioner, but even in case of the removal of a person holding 
a civil post simpliciter, it does not cast a stigma. In a democratic institution, 
removal from an office by a prescribed majority of votes does not amount to any 
stigma on the person so removed. Such a removal by the ‘will’ of the majority 
is incidental to the holding of. democratic office and no reasons or grounds are 
required to be given unless the statute specifically so provides. Section 42 of the 
Act also uses the word “removal”, but this removal under this provision is for a 
misconduct in the discharge of his duties or for a disgraceful conduct or -the Coun- 
cillor becoming incapable of performing: his duties as a Councillor. Such a 
removal would necessarily cast a stigma on the person so removed and, therefore, 
the Legislature has been careful enough to provide for a reasonable opportunity 
of showing cause as to why he should not be removed. No such provision- has 
advisedly been made in s. 55 of the Act. Section 28 (7) of the Bombay District 
Municipal Act also provides for removing the President from his office by a ma- 
jority of three-fourths of the whole number of the Councillors, but it is also provided 
in the said sub-section that he must be given a reasonable opportunity of showing 
cause why such a resolution should not be passed, If the word “‘removal’’ or 
“removable” had implicit in them a meaning that he must be removed for good 
cause for which a reasonable: opportunity must necessarily be given, then it was 
not necessary: to further provide specifically for giving of a reasonable opportunity. 
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The word “removal” therefore -has no such meaning as is ascribed to it by the 
learned counsel for the petitioner, that is, that it must be for a good cause and 
for which, ‘a ‘reasonable opportunity: must be afforded. Reading “reasonable 
opportunity” or “good cause” in s. 55, would be reading something which is not 
there in the section and would be adding to the section which the ‘Courts are not 
permitted to do. It is for the Legislature to enact the law and for the Courts to 
interpret it, to bring out the meaning ‘of the Legislature. It is, however, not 
permissible to add ‘to or subtract from, the provisions of an Act. 

Our attention has been invited to a decision. of this Court in Ganeshsinha v. 
Comr. N agpur Div.2 in which it has been observed that (p. 725) : 

“«,.,, the object appears ‘to be not only that the Chairman or Deputy Chairman against 

whom the no-confidence is being expressed should knowin advance what was being alleged against 
him but also that all other members should be apprised of the charges upon which the no- 
confidence motion was moved. Thus, the requirement as to the grounds achieves a double object, 
namely, to limit the area-of discussion, and also to give due notice to the party charged as well 
as the members of the Samiti, of the charges and enable them to make up their minds upon 
the charges.” 
No assistance of this decision can be taken by the petitioner as the rules made 
under the Zilla Parishads'and Panchayat Samitis Act specifically make a provi- 
sion that the requisition must state the grounds on which the motion of no-con- 
fidence is to be moved. Govindji Vithaldas v. Mun. Corpn.? on which also re- 
hance has been placed was a case regarding the grant of a licence and the question 
was whether the discretion vested in the Commissioner was an arbitrary and un- 
fettered discretion to grantor withhold the licence and in that connection, it was 
nee (p. 183) :— ° | 


.. Therefore, it is clear from this judgment that if the Court can discover a policy under- 
sae the law and if a diseretion is conferred under that law, then the Court must hold that the 
discretion is to be‘exercised not in-an arbitrary manner, not in a capricious manner, not in 
an uncontrolled manner, but in a manner so as to effectuate the policy of the law.” 

We do.not see how this decision supports the contention of the petitioner. The 
policy underlying the election and removal of the President is given by the Act 
itself and it provides for removal of the President in different cireumstances. 
When the provisions are clear and unambiguous, they have to be given effect to 
and the removal of a President of a democratic institition is not the same thing 
as a granting or withholding of a licence which places reasonable restriction on the 
fundamental rights of a citizen to practise any profession or carry on any 
occupation, trade or business. 

In State of Orissa v. Binapani Deit, their a have said in para. 12 as 
unter (p. 1272) :— . 

It is true that the order is administrative in character, but even an administrative 
order woh involves civil consequences, as already stated, must be made consistently with 
the rules of natural justice after informing the first respondert of the case of the State, the evi- 
dence in support thereof and. after giving an opportunity to the first respondent of being heard 
and meeting or explaining the evidence.” 

This was a case where the Government servant was sought to be retired by 
a particular date on the footing. of a certain date of birth of the said servant. It 
was challenged by the Government servant who contended that this amounted 
to a compulsory retirement before she attained the age of superannuation and was 
contrary to the rules governing her service conditions and the order of retirement 
amounted to punishment involving evil consequences. In that context, these 
observations were made by their Lordships of the Supreme Court. In a demo- 
cratie institution, the office-bearers are elected by majority and at the time of the 
election there are no considerations of his capacity, integrity, honesty, ability or any 
other considerations whatsoever: A majority of the Councillors desires that a 
particular person should be chosen as a President. His qualities and capabilitics 


2 (1963) 65 Bom. L.R. 722, s.c. [1968] A.LR. Bom. 26. 
Mh. L.J. 569. 4 [1967] A.LR. S.C, 1269. 
3 (1956) 59 Bom. ‘LR. 129, s.0. [1959] 
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are not subjected to any discussion before the house,' before the election is held: 
There is no reason then, when the majority. of the Councillors does not want that 
person to be an office-bearér, why he should-continue in that office and as to why 
reasons for his removal should be given or why the matter Should be discussed in 
the house on this question.. The President holds'the office so long as he enjoys 
the confidence of the-majority of the Councillors. It'is no doubt true that the 
tenure of-the President is co-terminus with that of the-Couneillors and is ordi-. 
. narily for a period of five years under the Municipalities Act, but such a tenure is 
always subject to the pleasure of the majority of the Councillors and when such-a 
tenure itself is subject to the’pleasure of the majority, it cannot be said that 
by his removal from the office of the President by the majority, any evil con- 
sequences as are ordinarily understood, are involved.. : 

_ A. K. Kraipak v. Uron of India® is also a ease of a service matter. Their 
Lordships pointed out in that case that the dividing line between an adminis- 
trative power and a quasi-judicial power.was quite thin and was being gradually 
obliterated and the requirement ‘of acting judicially in essence was nothing but 
a requirement to act justly and fairly and not arbitrarily or capriciously. They, 
then considered whether the principles of natural justice applied to administrative 
proceedings similar to those with which they were dealing.: In that connection, 
they observed that the horizon of natural justice, was constantly expanding. 
They were laying down the scope of the principles. of natural justice and 
took the view that they would also govern the administrative enquiries and one, 
of the requirements of natural justice would be giving of a reasonable opportunity 
and application of mind, The matter with which we are dealing is entirely of 
a different kind and the decision aforesaid would not apply to the question that 
is before us. l e tke oe i 

A. decision of the Privy Council in Durayappah v. Fernando? was also.referred to 
by the learned counsel for the petitioner. In this case the Minister ordered 
supersession of a Municipal Council for incompetence and no opportunity was given 
to the Council to be heard in defence., It was held that the rule-of natural justice, 
audi alteram-partem was applicable to a decision on the’ part of the Minister 
to make an order under s. 277 (1) (ot the Municipal Ordinance) on the ground of 
incompetence on the part of the Council. It was also observed that no man was 
to be deprived of his property without ‘having an opportunity of being heard and 
this must apply equally to a statutory body having statutory powers, authorities 
and duties just as it does to an individual and accordingly on this ground the 

Minister should have observed the principle. This was a case of the supersession 
of the Council and on supersession the Council was deprived of its property which 
vested in the State during the period of supersession. No such thing occurs ‘on 
the removal of the President. The Council is very much there and continues 
to function with the change of the President: The President does not hold any 
property of which he can be said to be divested. This decision is, therefore, 
not applicable to the situation that arises in the présent casé.’ When a Councillor 
is elected as a President by the majority, ‘the majority places an obligation on 
that Councillor to act as a President in order to guide .the affairs of the Council 
and to conduct its business. The President is at any time entitled to resign 
from this office. When the majority does not want him to continue’ in the-said: 
office, in fact that is not his removal but a cessation of the obligation placed 
upon him by the election. | BS xfs 

The principles in construing the statute have been given in Craies on Statute 

Law and what may or what may not be implied if the meaning is not plain is to 
be found in Chapter VII at p. 109 (Sixth Ed.). While dealing with the construc- 
tion by implication, the learned author says :. ze 

“Tf the meaning ofa statute is not-plain, it is permissible in certain cases to have recourse 
to a construction by implication, and to draw inferences or supply obvious omissions. But the 
general rule is ‘not to import into statutes words which are not to be found there,’ and there 
are particular purposes for which express. language is absolutely indispensable. ‘Words plainly 


5 [1969] 2 S.C.C, 262. a 6 [1967] 2 AI E.R, 152, P.C. 
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should not be added by imphcation into the language of a statute unless it is necessary to do so 
to give the paragraph sense and meaning in its context’. ” 

This is a case where the requirement of “good cause” or “reasonable opportunity” 
has been deliberately_omitted and not accidently because we find that such re- 
quirements are clearly provided in the other provisions of the Act. If the matter 
is altogether omitted from the statute it is clearly not allowable to insert it by 
implication, for, to do so, would not be to construe the Act but to alter it. By 
reading into the. provisions of s. 55 of the Act the words “good cause” or “rea- 
sonable opportunity’? would be adding our own words to the said section which 
is not permissible, nor can we read into the words “decides” and “removal”, as 
has been stressed upon us by Mr. Phadke, the requirement of “good cause” and a 

“reasonable opportunity of being heard”. 


' We may also refer to a passage from'Craies on Statute Law at p. 176. It is: 


‘Words of hmitation are not to be read into a statute if ıt can be avoided. Thus cardinal 
point is thus stated by Bowen L. J. in The Queen v. Justices of Iaverpool™. ‘One objection 
which, to my mind, is almost conclusive evidence agamst it [the decision in Ex Parte Todd] 
is this, that so to construe the section is reading into it words which limit its prima facie operation, 
and make it do something different from and smaller than what its terms express. Now certainly 
we should not readily acquiesce in-a non-natural construction which limits the operation of the 
section so as to make the remedy given by it not commensurate with the mischief which it was 
intended to cure’. And Lord Hanworth more recently said*: ‘It is a fundamental principle 
in construing an Act of ‘Parliament to give ig it its ordinary and grammatical meaning if 
this produces no repugnancy or inconsistency’ 


We do not find in this case that the constriction which we are putting on s. 55 
of the Act produces any repugnancy or inconsistency, 

The observations of the Supreme Court in Sri, Ram Ram Narain v. State of 
Bombay’ are also similar where their Lordships o observed i in para. 88 (p. 470) : 


“,..If the language of the enactment is clear and unambiguous it would not be legitimate 
for the Courts to add any words thereto and evolve therefrom some sense which may be said 
to carry out the supposed intentions of the Legislature. The intention of the Legislature is to 
be gathered only from the words used by it and no such liberties can be taken by the Courts 
for effectuating a supposed intention of the Legislature.” 


While dealing with the topic ‘Municipal Corporations’, Corpus Juris Secundum, 
Vol. 62, makes a distinction between. the removal of a member of a Municipal 
Governing body and the officers of the Council. So far as the removal of the 
member is concerned, it states in para. 890 (g) : 


“A, member of a municipal governing body may be removed for proper cause, provided 
he is given a fair hearing and there is compliance with statutory or charter requirements as to the 
procedure to be followed.” 


This would be equivalent to the power of the State Goverment to remove a 


Councillor under s. 42 of the Act. In such eases a fair hearing is required to be 
given, but as regards the officers of the Council, it says (p. 748) : 

“Where the presiding officer of the municipal governing body is chosen by the members 
from one of their own number, he holds office, in the absence of statute of charter provision 
providing otherwise, at ie will or pleasure of me members of such Poey and. may be removed 
by them at any time.. 

This was the view taken j in Commonwealth v. Heinze’ in which it was observed : 


“President of council was- held appointive officer within the meaning of constitutional 
provision authorising removal of such officer at the pleasure of the power by which he was 
appointed.” 


In Vishvamohan v. Mahadu’ this Court while dealing with the provisions of 


6a (1888) 11 Q.B.D. 638, 649. L.R. 811, S.C. 

6b (1878) 3 Q.B.D. 407. A 25 Pa. Dist. 21. 

*Jenkins, In re. Jenkins v. Davies, [19381] (1963) 66 Bom. L.R. 28, s.c. [1964] 
2 Ch. 218, 231. ALR Bom. 191. 


7 [1959] AIR. S.C. 459, s.o. 61 Bom. 


76 THE BOMBAY LAW REPORTER. [ VOL. LXXIV. 


sub-s, (7) of s. 28 of the Bombay ' District Municipal. Act (III of 1901) observed 
at P 33 as follows : 

..Mr. Joshi, however, -contended that the Municipality would be competent to remove a 
a or a vice-president under the power conferred upon it by the first part of sub-s. (7) of 
s. 28 only in cases other than those in which the State Government would-have power ‘to remove 
him. In other words, Mr. Joshi contended that the Municipality could not remove the president 
or vice-president on the ground of misconduct, neglect of, or incapacity to perform his duty as 
‘such president or vice-president. Mr. Joshi urged that if that was the true construction, then 
the State Government could properly be said to be the exclusive ‘authority to remove a president 
ox Vice-president on any of the three grounds of misconduct, neglect of, or ineapacity to-perform 
his official duty as a president or vice-president.. I am afraid, this contention cannot be accepted. 
As already observed, on a true construction of sub-s. (7)-of s. 28, the Municipahty has power to 
remove its president or vice-president as it thinks fit without assigning any reasons for such 
removal merely by passing a resolution with. the majority,of three-fourths of its councilloss. 
This power can be exercised by the Municipality also in cases. of misconduct, neglect: of, or 
incapacity to perform his duty on the part of its president or vice-president.” 

The Mysore High Court in The State v. Chikkavenkatappa™ dealing with the 
provisions of s,.23 (7) of the Bombay District Municipal Act, 1901 also concurred 
. with the view taken by Shah J. in the aforesaid Bombay decision. 

It will thus appear that the tenure of the office of. the President ,is wholly at 
the pleasure and the will of the majority of the Councillors and he can stick to 
that office only so long as he enjoys the confidence ofthe majority. As soon as 
he loses the confidence of the majority, he is not entitled to continue in his office., 
It may be that the President is not guilty of any misconduct in the discharge | of, 
his duties or is not guilty of any disgraceful conduct. He may be.an honest man or 
a man of integrity and may be very able, competent and efficient in his work, 
but ‘still there could be ‘honest policy. differences between the President and the 
majority of the. Councillors; there might be honest ideological differences between 
them, in which case the administration would not bé smooth and the majority 
might not'be able to a’carry on their policy or' programme if the President were 
to hold different or opposite views, though honestly.: In such cases, it would 
not be desirable that a person who does not enjoy tlie ‘confidence of the majority 

of the Councillors should head the Council and it is for this reason that the Legis- 
lature seems to have deliberately framed s. 55.of the Act in the manner it has 
done by: which only the ‘will >of the majority has to prevail for passing a resolution 
that the President shall cease to be the President though no grounds or reasons 
are fe es uired to be given in the requisition to move such a resolution. In our 
view, this has been advisedly done by the Legislature and we cannot attribute a 
different meaning to it as is pressed upon us by the learned counsel for the petitioner. 

We do not, therefore, see any reasons, much less compelling reasons, to take a 
different view than that taken by the earlier Division Bench (Abhyankar and Bhole, 
JJ.) in Narayan Suryabhanji v. The Municipal Council, Chandur Railway. In our 
- view, the only requirement of a valid requisition for convening a special meet- 
ing to pass a resolution that the President or the Vice-President shall cease to be 
the President or Vice-President is the signatures of not less than one-fourth of the 
total number of Councillors (excluding the co-opted Councillors) and for such, 
requisition to “be valid, no grounds or reasons are required to be disclosed for 
removing the President or the Vice-President. It is not argued in this case that 
the requisition in question was not signed by the: requisite number of the Coun- 
cillors. Since that is so, the requisition dated December 8, 1969. for passing a 
resolution that petitioner No. 1, who is the elected President of the Municipal. 
Council, Washim, shall cease to ‘be the President, is perfectly valid and is not 
liable to be quashed,- 

Accordingly, we dismiss this petition with one set of costs.’ At the ime of 
pronouncing the judgment, leave-to appeal to Supreme Court is asked for orally 
by the counsel for petitioner. It is rejected. i Petition. dismissed. 


10 [1965] A.LR. Mys. 258. 
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Before the Hor’ble Mr. Tambe, Acig. Chief Justice, and Mr. Justice Mody. 
V. V. IYER. ó. JASJIT SINGH*. 


Sea Customs Act (VIII of 1878), Sec. 167—-Whether in disposing of maiters under s. 167 Customs 
authority bound to allow offender to argue his case. 


The Sea Customs Act, 1878, or the Rules framed under it do not require the Customs 
authority disposing of matters under s. 167 of the Act to give an opportunity to the 
offender to argue his case personally either by himself or through lus counsel. 

S. Venkatesan, Dy. Collector of Customs, Bombay v. Shah Trikamdas Damji, and Messrs. 
Kishanchand & Co. v M. R. Ramchandran*, agreed with. : 

G. Nageswara Rao v. A. P. S. R. T. Corpn.*, explained. 

Amir Singh v. Govt. of Indiat, D.C., Customs v. Ramchand J. Chand’, New Prakash 
Transport Co. Lid. v. New Suwarna Transport Co. Ltd.,®° Union of India v. T. R. Varma’, 
Sewpujanrai I. Ltd. v. ‘Collector of Customs? and Pukhraj v. D. R. Kohli’, referred to, 


Tar facts are stated in the judgment. 


H. G. Advani with S. J. Sorabji, instructed by V. R. Munsiff, for the appellant. 
S. S. Rangnekar, instructed by P. G. Gokhale, for the respondents, 


Tamse A.C. J. This is an appeal against the judgment of Mr. Justice 
K. K. Desai of date March 29, 1962, dismissing the appellants Petition under 
art. 226 of the Constitution of India, wherein he had challenged the validity of 
the order dated May 25, 1960 made by the Collector of Customs, respondent 
(No. 1) hereto, imposing a penalty of Rs. 80,000 under the provisions of s. 167 
(8) of the Sea Customs Act against the firm of M/s. New India Corporation, 
wherein the appellant was, at the material time, a partner. Facts giving rise 
to this appeal in brief are : i 

At the material time the appellant was a partner in a partnership concern 
doing business under the name and style of M/s. New India Corporation, Bombay. 
The firm, inter alia, was doing the business of importing plantation machinery, 
agricultural machinery, implements, accessories and component parts thercof. 
The firm was the sole agent for selling agricultural machinery and implements 
manufactured by a German concern Car! Platz. 

It being found expedient to continue to prohibit, restrict or otherwise control 
imports and exports, the Union Legislature passed an Act in the year 1947, 
called “The Imports & Exports (Control) Act, 1947”. Sub-section (Z) of s. 8 
of that Act provided that the Central Government may, by order published in 
the Official Gazette, make provision for prohibiting, restricting or otherwise 
controlling, in all cases or in specified classes of cases, import into and export 
out of India of goods. In exercise of this power conferred on it, the Central 
Government made an Order on December 7, 1955, called “Imports (Control) 
Order, 1955.” Sub-clause (7) of el. (8) of this Order provided : 

‘Save as otherwise provided in this order, no person shall import any goods of the deserip- 
tion specified in Schedule I, except under, and in accordance with, a liceene or a customs 
clearance permit granted by the Central Government or by any officer specified in Schedule IT.” 


In short, the said clause prohibited import of goods described in Schedule I save 
and except under a licence, or customs clearance permit granted by a competent 
authority specified in Schedule II. We are here concerned with Item No. 74 


*Decided, July 26/27, 1965. O.C.J. Appeal [1959] A. I. R. S. C. 808. 
No. 29 of 1962: Miscellaneous No, 372 of 1960. [1965] A. I. R. Punjab 84. 

1 (1956) 0.C.J. Appeal No. 75 of 1956, (1968) 68 C.W.N. 974. 
decided by Chagla C.J. and Tendolkar J., [1957] S.C.R.. 98, 
on October 5, 1956 (Unrep.). [1958] S.C.R. 499. 

2 (1960) O0.C.J. Appeal No. 57 of 1960, [1958] A. I. R. S. C. 845. 
decided by V.S. Desai and N. L. Abhyankar, (1959) 61 Bom. L.R. 1230, 
JJ., on November 8, 1960 (Unrep.). - 


to Oo D Or D oy 


- 


78 THE BOMBAY LAW REPORTER. [ VOL. LXXIV. 


“Agricultural Implements” which inter alia also include Spraying Machines and 
component parts thereof. To this Item 74 we will hereafter advert in detail. 


Now, the partnership firm was granted two import licences, one of date Feb- 
ruary 9, 1956 and the other of date March 16, 1956 to import certain articles. 
The copy of the import licence is not on record, but during the course of the 
argument, Mr. Advani showed us one of the unexhausted licences, and stated 
that the two licences were for the same purposes. The licence, if that be so, permits 
import subject to certain conditions mentioned therein of ‘‘spare parts in power 
driven agricultural machinery (parts of sprayers)”. The firm placed an order 
sometime in August 1956 with the manufacturer Carl Platz of West Germany 
for sending to them 500 Express Battery Sprayers (containers) to be shipped 
in two or more lots to the firm. Carl Platz under their invoice No. 84141 of 
date October 28, 1956 purported to send : 


“220 ‘Express’ Knspack liquid containers. 
Brass, for Patria Power Charging sprayers”. 

Now, the invoice shows that 216 Express containers of higher weight*were sent 
in 27 crates and 4 express sprayers of lower weight were sent in one crate. In-all 
220 Express Knspack liquid containers were purported to have been sent under 
this invoice. These goods were shipped in November from Germany, and arrived 
in Bombay sometime in January. The Bill of Entry describes the contents of 
of these 28 crates as “Spare Parts for power Agricultural Machinery.” On the 
arrival of the goods, the Bill of Entry was duly filed by the clearing. agents. of 
the firm in the Appraising Department of the Bombay Customs. The 
Appraiser of the Group concerned gave examination Order on January 7, 1957. 
A sample was seen by the Appraiser on January 10, 1957, and being of the 
view that the sample was in conformity with the Shippers’ invoice, he completed 
the Bill of Entry and passed the consignment after accepting the import licence 
produced. The goods were thus cleared by the clearing agents and delivered 
to the firm. 

It appears that the Customs authorities on receiving certain information and 
obtaining a photo-stat copy of a letter of date November 30, 1956, written by 
Carl Platz to the firm, formed an opinion that the firm had imported, on the 
strength of the said two licences, goods which were not covered by these licences 
and which the firm was not entitled to import. On September 30, 1957, 
one Gurudas 8. Shirur, an officer of the Preventive Department of the Customs, 
presented an application to the Chief Presidency Magistrate, Bombay, purported 
to have been signed by the Assistant Collector of Customs, for permission to 
search the premises of the firm. The Chief Presidency Magistrate made an.order 
under s. 172 of the Sea Customs Act, directing issue of warrant to search the 
premises of the firm for dutiable and prohibited goods viz. the machinery and 
the documents relating thereto mentioned in the said application. The premises of 
the firm were then searched on September 80, 1957 and also on October 1, 1957. 
After search, 10 cases of Express Battery Sprayers (containers), some loose tools, 
and attachments; and some papers and documents were seized. On December 
28, 1957, the Assistant Collector of Customs issued a show'cause notice to 
the firm, giving various particulars on the basis of which the Assistant Collector 
had formed a tentative opinion that the firm had imported only 200 Express 
sprayers and not 220 sprayers as shown in the invoice as well as the Bill of Entry. 
In fact, the additional 20 sprayers mentioned in the Bill of Entry and invoice 
were for the purposes of covering certain other goods-import of which was 
prohibited, and in the second place, the 200 Express Sprayers imported were 
not items falling under Item 74 (vi) for which the firm had held the import 
licences, but were, in fact, articles falling under Item 74 (x) of Part V of the 
Schedule I of the Imports (Control) Order, 1955. The firm was, therefore,- called 
upon to show cause why penal action should not be taken against them under 
s. 167 (8) of the Sea Customs Act, as amended. The show cause notice further 
asked the firm to send its explanation along with original or ‘certified copies of 
documents on which the firm intended to rely in- support of its case. The 
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firm was also asked to state whether it wished to be heard in person before the 
case was decided. ` The firm submitted its. explanation in’ writing on February 
18, 1958. It also requested for a personal hearing, and further requested that 
each of the Appraising Officers who had dealt with the goods and the Bill of 
Entry be summoned and their evidence recorded at the personal hearing during 
which the firm would interrogate in order to elucidate the necessary factual 
details. A pérsonal hearing was given to the firm by Mr. Lal, who was then the 
Assistant Collector of Customs, on July 21, 1958, at which Mr. Iyer, the ap- 
pellant before us, appeared. Mr. Lal, however, refused to call or summon the 
four Appraising Officers who had dealt with the goods. The firm, ıt appears, 
also asked that' they be given an opportunity to demonstrate the working of the 
Express sprayers. The request was allowed, and the demonstration of Express 
Sprayers was arranged and seen in the godown of the firm at Chinchpokali at 
about 3 p.m. on September 24, 1958. At the demonstration, Mr. Iyer was 
present on behalf of the firm, and on behalf of the Customs Department were 
present—Mr. Lal, Assistant Collector, Shri Rangachari and Shri Patil of the Special 
Investigation Branch, and Shri Rekhi, the Appraiser, who was then said to be 
dealing with Bills of Entry for Agricultural machines, implements and parts 
thereof. What happened at the. demonstration has -been placed on record of 
the case by the firm in its letter of Spetember 25, 1958, addressed to the Assis- 
tant Collector, and it is exh. “K?” (colly) to the petition. It appears that further 
Mr. Pillai, the then Acting Collector also wanted to.see the demonstration himself 
and that was arranged on July 1, 1959, and at which were present Mr. Iyer 
who had, it appears ‘from the correspondence, by that time become the sole pro- 
prietor of the partnership business, and on behalf of the Customs Department 
were present Mr. Pillai, Acting Collector, Shri M. Ramachandran, Deputy Col- 
- lector of Customs, Shri Palekar, Asstt. Collector, Special Investigation Branch, 
Shri Patil and Shri Rekhi. What happened at the demonstration has also 
been placed on record of the case in a letter written by Mr. Iyer of date July 
2, 1959, which is exh. “M” to the petition. 


On May 25, 1960, Mr. Jasjit Singh, Collector of Customs, made an order. 
The order discloses that the Collector held that the firm had deliberately cleared 
unauthorisedly Express sprayers valued at Rs. 81,207 against a licence under 
Serial No..74 (vi), part V of the Import Trade Control Schedule instead of against 
a licence under S. No. 74 (x), part V. The Collector further held that the firm 
had also taken out surreptitiously goods valued at Rs. 8,163 without proper 
declaration on a. Bill of Entry and without production of a valid licence. On 
these findings, the Collector held that the goods in question were imported and 
cleared in contravention of the Imports Control Order, 1955, and the firm thereby 
committed offence under s. 167 (8) of the Sea Customs Act, 1878. As the im- 
ported goods were not available for confiscation, the Collector imposed a personal 
penalty of Rs. 80,000 under s. 167 (8) of the Sea Customs Act, and directed that 
the penalty should be paid forthwith. As regards the seized goods, the Collector 
held that as there was no conclusive evidence that the goods seized were part of 
the goods imported under the cover of the Bill of Entry in question, he gave be- 
nefit of doubt and ordered that they be returned to the firm. The copy 
of the order was despatched to the firm on November 1, 1960, and it appears 
was received by the firm sometime on November 8, 1960. On the next day 
i.e. November 9, 1960, the firm by its advocate’s letter, addressed to Mr. 
Jasjit Singh, demanded that a fresh personal hearing in the matter should be 
given by him to the firm. It was stated therein, that according to the firm, 
it was against all principles of natural justice in administrative jurisdiction 
that one person should adjudicate matter and hear the party, and another person 
altogether should decide fhe case a long time thereafter. No personal hearing 
was given by Jasjit Singh. Now, though the firm had an opportunity of going 
in appeal against the order of the Collector to the Central Board of Revenue, 
the firm did not do so. The firm, however, moved this Court by a petition under 
art. 226 of the Constitution of India, challenging the validity of the said order. 
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In the petition, the validity of the order was challenged on three grounds. In 
` the first instance, it was contended that the Collector was in error in holding that 
the Express Sprayers fell within Item No. 74 (x) and not under Item No. 74 
(vi). Secondly, it was contended that the order was in violation of the principles 
of natural justice inasmuch as (1) the firm was not given personal hearing in the - 
sense of being given an opportunity to argue its case before: Mr. Jasjit Singh, 
(2) opportunity was denied to the firm to examine the four appraising officers 
who had dealt with the goods; and lastly (3) the photo-stat copy of the letter of 
November 30, 1956 had been erroneously admitted in evidence without -its 
original having been produced and the signature duly proved. Thirdly, it was 
contended that once the goods have been passed by the Appraiser and allowed 
to be taken away by an Importer, it was not open to any officer to review -and 
re-open the order of the Appraiser in respect of the quality, value and the descrip- 
tion of the goods. It may be stated, however, that though these contentions 
have been raised in the petition, during the course of the argument before the 
learned Judge, no point was. made that the denial of an opportunity to cross- 
examine the four Appraising Officers amounted to violation of the principles 
of natural justice. The learned Judge did: not accept any of the contentions 
‘raised on behalf of the petitioner and dismissed the petition. It is against this 
order of dismissal of the petition that this: appeal has been filed. AH the three 
contentions to a certain extent in a modified form have again been reiterated 
before us. We would now proceed to deal with these three contentions. 


[His Lordship after dealing with the first contention raised by the petitioner, 
proceeded] 


Turning to the second contention, the only aspect which was argued by Mr. 
Advani before us was that the order made by the Collector of Customs was in 
violation of the principles of natural justice inasmuch as Mr. Jasjit Singh who 
made the order had not given a personal hearing to the appellant. According 
to Mr. Advani, had the Collector of Customs given the appellant hearing and 
heard his arguments, the appellant could have been able to put forward his views 
as to the construction of item No. 74 (vi) and persuade the Collector to agree 
with the construction which the appellant was’ seeking to put on the said item. 
That opportunity was not given to him and that constituted violation of prin- 
ciples of natural justice. He referred to-cases reported in Amir Singh. v. Govt. of 
Indiat, and-D.C., Customs v. Ramchand J. Chand?. - Facts on the basis of which 
this contention has been raised may: be recapitulated. In reply to the show 
cause notice issued to him, the appellant had stated that he would like to be 
heard. A hearing was given to him by Mr. Lal, Asst. Collector. The appellant 
also expressed a desire to give a demonstration of how the Express Sprayers 
(containers) were operated. The demonstration was first seen by Mr. Lal and 
some other officers of Customs. Later on, again the demonstration was witnessed 
by Mr. Pillai, Acting Collector of Customs and some other officers. It is there- 
after that the order was made by Mr. Jasjit Singh. Mr. Jasjit Singh had neither 
personally heard the appellant, nor-had seen the demonstration. The ques- 
tion to be considered is whether the order is in any manner vitiated by reason 
of the violation of the principles of natural justice. Jt is the argument of Mr. 
Rangnekar that the principles of natural justice have not been violated. Neither 
the Act nor any rules framed thereunder prescribe any procedure for disposing of 
matters under s. 167 of the Sea Customs Act. There has been no obligation cast 
by any of the provisions of the Act or Rules framed thereunder on the Collector 
to personally hear the arguments of the appellant. He had the record before 
him. It is not that the appellant-petitioner was not heard at all. The appellant 
was heard by Mr. Lal. He was slso given an opportunity to demonstrate the 
working of sprayers. The notes made by Mr. Lal and other Customs Officers 
were on the record. That record has been perused. Whatever the petitioner- 
appellant had to say was stated by him in his reply to the show cause notice. 
Details of demonstration have also been put on record by the appellant. 


1 [1965] A.LR. Punjab 84. 2 (1968) 68 C.W.N. 974. 
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They were pm before the Collector. Considering all tbis material the Collector ` 
has made his order, and that is not in any, manner vitiated. He has placed reli- 
ance on two unreported’ decisions of this Court in S. Venkatesan, Dy. Collector of 
Customs, Bombay v. Shah Trikamdas Damji’, Messrs. Kishanchand & Co. v. M. R. 
Ramchandran* and the reported decision of Madras High Court in 1965 Madras 
860. The two decisions on which reliance has been placed by Mr. Advani fully 
support the contention raised by him. Equally, the decisions on which Mr. 
Rangnekar has placed reliance support his contention. 

Facts in, Amir Singh’s case were that the Collector of Customs who had given 


“personal hearing to the person said to have smuggled gold, was transferred and 


thereafter his successor had made the order of confiscating the gold bars recover- 
ed from the alleged smuggler of gold without giving him any hearing, and the 
question was whether the order was vitiated. by reason.of the violation of prin- 
ciples of natural justice. Placing reliance on certain observations of their Lord- 
ships of the Supreme Court in G. SEEN Rao v. A. P. S. R. T. Corpn., it 
was held : 

“It is a cardinal principle of, judicial syateni that a case should’ be decided by the authority 

hearing the arguments and that a successor cannot decidé a case without hearing the ar- 
guments afresh on the ground that arguments have: already been advanced before his pre- 
decessor who left the case without deciding it himself. The object of hearing arguments 
is to give an opportunity to a party to satisfy the Tribunal about the case set up -by that party 
and to explain any adverse facts which may emerge on the record, Therefore it is essential 
that the successor must hear the arguments afresh. If one person hears and another decides, 
then personal hearing becomes an empty formality and a mere farce,” 
Facts in Ramchand Jagadishchand’s case were: The Assistant Collector of Customs 
had given personal hearing to the alleged smuggler. But it was. the deputy 
Collector of Customs who had passed the order of confiscation of goods and 
imposition of penalty without giving any further hearing to the respondent. 
It was held that the decision given by the Deputy Collector without hearing the 
alleged smuggler’ was violative of the principles of natural justice. The obser- 
vations on which Mr. Advani has placed a are in the following terms 
(p. 986) : 

‘The next question which i is to be considered is E principles of natural justice have 
been violated in this case inasmuch asit was the Assistant Collector of ‘Customs who gave a 
personal hearing to the respondent, but it was the Deputy Collector of Customs who passed 
the order of confiscation and imposition of penalty without giving any further hearing to the 
respondent. On this point the position in law appears to be fairly well settled. The Supreme 
Court in the case of Nageswar Rao v, A. P. S. R. T. Corporation in construing certain rules and, 
statues has pointed out that if one.person hears evidence and arguments and another person 
decides, then such a procedure is destructive of the concept of a judicial hearing and defeats 
the object of a personal: hearing. Personal hearing enables the authority concerned. to watch 
the demeanour of the witnesses and clear up his doubts during the course of the arguments 
and the party appearing to persuade , the authority by reasoned argument to accept his point 
of view. But if one person hears and another decides then personal hearing becomes an empty 
formality and such a'procedure offends the basic principles of judicial procedure.” 

As we have already stated, these observations undoubtedly support the contention 
raised by .Mr. Advani. It would be noticed that in holding that it was essential 
for the authority ultimately making the order to personally hear the arguments, 
the learned Judges deciding both the cases have followed certain observations 
of their Lordships of the Supreme Court in Nageswara Rao’s case. It has to be 
considered whether the said observations of their Lordships in Nageswara Rao’s 
case have a general application governing cases arising under different Acts or 
were made in the context of the facts in that case me the provisions of the Act 
governing that case. 

Facts in Nageswara Rao’s case in brief were : “The: petitioners before their 
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Lordships were various persons carrying on motor transport business by obtain- 
ing permits under the Motor Vehicles Act. By an amendment, a new chapter 
IV-A was inserted in the Act, providing for the State Transport Undertaking 
running business to the exclusion, complete or partial, of all other persons doing 
business in the State. Chapter IV-A, provided for a machinery called “State 
Transport Undertaking’ defined as an Undertaking providing road transport 
service. In exercise’ of the powers conferred on him by the Act, the Manager 
of the State Transport Undertaking of Andhra Pradesh published a scheme for 
the purpose of providing an efficient, adequte and properly co-ordinated service. 
in public interest to operate the transport service mentioned therein. Objections 
were invited from persons who were already operating these services within a 
certain time. Objections were heard by the Secretary to the Governrhent in 
charge of Transport. The scheme was ultimately sanctioned by the State 
Government. The State Transport Corporation was then entitled to 
implement the scheme of nationalisation of transport under the scheme. 
The petitioners, who were apprehending that their business will be taken over 
by the Corporation, sought the aid of the Court to protect their fundamental 
rights to carry on their business by writ petitions. The validity of the scheme 
was challenged on various grounds. Suffice it to say that in them the consti- 
tutional validity of the scheme was challenged. The other ground raised was 
that there was violation of the principles of natural justice in disposing of the 
objections raised on behalf of the petitioners; We are here concerned only 
with the objections raised by the petitioners relating to the violation of the 
principles of natural justice. The contention raised was that the procedure 
prescribed for hearing objections was violative of the principles of natural 
justice, firstly because, the authority that was empowered to hear objections was 
an interested person, and secondly on the ground that though the Act and the 
rules framed thereunder imposed a duty on the State Government to give personal 
hearing, the procedure prescribed by the rules imposed a duty on the Secretary 
of the Transport Department to hear objections, and imposed a duty on the 
Chief Minister to decide. Both these grounds were upheld. We are here only 
concerned with one aspect, namely, hearing given by one authority and the 
decision given by another. It is in considering these contentions raised in this 
behalf, their Lordships after examining the various provisions of the Act and 
the rules and the procedure prescribed by rules, in para. 31 of the report, observed 
(p. 827) : 

“The second objection is that while the Act and the Rules framed thereunder impose a 
duty on the State Government to give a personal hearing, the procedure prescribed by the 
Rules impose a duty on the Secretary to hear and the Chief Minister to decide. This divided 
responsibility is destructive of the concept of judicial hearing. Such a procedure’ defeats the 
object of personal hearing, Personal hearing enables the .authority concerned to watch the 
demeanour of the witnesses and clear-up his doubts during the course of the arguments, and 
the party appearing to persuade the authority by reasoned argument to accept his point of 
view. - If one person hears and another decides, then personal hearing becomes an empty 
formality. We therefore hold that the said procedure followed in this case also offends another 
basic principle of judicial procedure.” i 
It is only the latter part of the observations which, have been referred to in the 
aforesaid two judgments, It would be seen that the observations of their Lord- 
ships “‘that if one person hears and another decides, then personal hearing becomes 
an empty formality” have been made in the context of the provisions of 
the Motor Vehicles Act and the rules framed thereunder and the procedure 
prescribed, and the inconsistency between the provisions of the Act and the 
rules and procedure prescribed by the rules. These observations have no general 
application, nor has any general principle been laid down that even when there 
is no provision in the relevant Act or the rules framed thereunder, to give a personal 
hearing, failure to hear the arguments amounts to violation of the principles of 
natural justice. The view taken by us finds support in the judgment of their 
Lordships itself. Before their Lordships proceeded to decide the obiections of 
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the petitioners, as to the violation of the principles of natural justice, their Lord- 
ships ‘have referred to their. previous decisions in New Prakash Transport Co. Ltd 
v. New Suwarna Transport Co. Lid.®, and also in Express Newspaper Lid. v. Union 
of India,’ wherein'the principles laid down in New Prakash Transport Co.’s case 
were re-affirmed. In New Prakash Transport Co.’s case, their Lordships, after 
examining in detail various English and Indian decisions have observed : 


“Rules of natural justice vary with the varying constitutions of statutory bodies and 

the rules prescribed by the legislature under which they have to act, and the question whether 
in a particular case they have been contravened must be judged not by any preconceived notion 
of what they may be but in the light of the provisions of the relevant Act.” __ 
It would be noticed that in considering the issue as to whether the principles of 
natural justice have been violated or not by a particular authority must be con- 
sidered in the light of the provisions made under the Act and the rules which had 
imposed a duty on that authority to’ decide a particular matter in a quasi judicial 
manner. If the authority violates the procedure prescribed by the Act or the 
rules, that by itself constitutes violation of the principles of natural justice. In 
the modern days, various administrative bodies have been charged with a duty 
to decide various disputes and in doing so, act quasi judicially. The circumstances 
in each case are not similar. Acts provide wherever found necessary procedure, 
which has to be followed by the authorities concerned in deciding disputes arising 
under the various Acts, and it is in the light of these provisions that the question 
has to be considered in each case. Even where there is no procedure prescribed, 
there are certain fundamental principles of natural justice, which it is the duty 
of the authority acting quasi judicially to observe, and those principles have also 
been stated by their Lordships in another decision in Union of India v. T. R. 
Varma’. Their Lordships, at page 507, after stating that the Evidence Act had no 
application to the enquiries ‘conducted by the administrative tribunals, on whom 
a duty has been imposed to decide certain matters in a quasi judicial manner, 
observed : a 

“‘,.. The law requires that such tribunals should observe rules of natural justice in the 

conduct of the enquiry, and if they do so, their decision is not liable to be impeached on the 
ground that the procedure followed was not in accordance with that, which obtains in a Court 
of Law. Stating it broadly and without intending it to be exhaustive, it may be observed 
that rules of natural justice require that a party should have the opportunity of adducing all 
relevant evidence'on which‘he relies, -that the evidence of the opponent should be taken in his 
presence, and that he should be given the opportunity of cross-examining the witnesses examined 
by that party, and that no materials should be relied on against him without his being given 
an opportunity of explaining them. If these rules are satisfied, the enquiry is not open to 
attack on the ground that the procedure Jaid.down in the Evidence Act for taking evidence 
was not strictly followed.” - 
It is true that their Lordships were not exhaustively stating the principles of 
natural justice but their Lordhsips have stated fundamental principles in a broad 
general way. It would be noticed that hearing the arguments of a party as 
contra-distinguished ‘from. hearing the evidence which he wishes to tender and 
giving an opportunity of cross-examining witnesses examined against him, has 
not been. said to be an essential ingredient of the principles of natural justice. 
Of course, if the procedure prescribed under the law or the rules framed thereunder 
requires hearing of the arguments, then certainly failure on the part of the authority 
deciding to hear the arguments would constitute violation of the said principles. 
We have, therefore, now to turn to the provisions of the Sea Customs Act. It is 
not in dispute that the Customs authorities in deciding cases falling under s. 167 
of the said Act are in duty bound to act in a quasi judicial manner. It has been 
held by their Lordships of the Supreme Court in Sewpujanrai I. Lid v. Collector 
of Cusioms®, that the enquiry under s. 167 (8) of the Sea Customs Act is a quasi 
judicial enquiry, and also by this Court in Pukhraj v. D. R. Kohii™. 


6 [1957] S.C.R. 98.. . s À 9 [1958] A.LR. S.C. 845. 
7 [1958] A.LR. S.C. 578. l 10° (1959) 61 Bom. L.R. 1230, at p. 1248. 
8 {[1958]S. C. R. 499.  -.. - 
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Coming now to the provisions of the Sea Customs Act, Chapter XVII prescribes 
the procedure relating to offences and appeals. We have gone through the entire 
chapter. There is no- provision. any where in the procedure prescribed under 
the Act requiring the authority concerned to give an opportunity to the offender 
to argue his case personally, either by himself or through his counsel before the 
authority, Section 182 empowers certain officers to levy penalty under s. 167 
(8). Those officers are, the Deputy Commissioner or Deputy Collector of Customs 
or a Customs Collector. Here, the penalty has been imposed by a person duly 
authorised under the Act to impose the penalty. The appellant had raised a 
contention in the petition that he was not given an opportunity to cross-examine 
certain witnesses he wanted to cross-examine, and the order made, therefore, 
was vitiated by reason of the violation of the principles of natural justice. That 
contention, however, was not pressed at the trial before the trial Court. The 
contention, therefore, does not survive in this appeal, and we therefore did not 
allow Mr. Advani to argue on the point. There was.another contention raised 
that the photo-stat copies were admitted without the originals having been pro- 
duced and proved. That contention has been over-ruled by the learned 
Judge deciding the matter, and that contention has not been pressed before us. 
In our opinion, in deciding the matter, the Collector has not violated any prin- 
ciples of natural justice. The show cause notice was served on the appellant. 
That notice gave various particulars on the basis of which the charges had been 
founded. The appellant had submitted a written explanation in detail relating 
to all matters. He sought personal hearing, and it was given to him by Mr. Lal. 
He also sought an opportunity to give a demonstration of the actual working of 
the Express Sprayers, That was also given to him, and the demonstration was 
.seen by Mr. Lal and some others. The second demonstration was also seen by 
the Acting Collector, Mr. Pillai. The appellant had placed on record full details 
of all that took place at both the demonstrations. All this material was before 
the Collector, and the Collector has taken this material into consideration. At the 
commencement of the order, the Collector has stated that he had read the show 
eause notice, the written explanation of the appellant, and also all the subsequent 
correspondence. He had also the records of personal hearing and had read 
the a i of the case. Then at para. 12, before reaching his conclusion, he 
observed : 


“I have carefully considered the facts of the case and all the points raised by the party 
in their written explanations and also put forth at the time of the personal hearing. I have 
also gone through the records of the case carefully.” 


The affidavit in reply has been sworn in by Mr. Jasjit Singh himself, who made 
the order. .In para. 40, he has stated: “I say that the result of the demonstration 
has been recorded in the Customs file by the officer before whom the demonstration 
was given”. It is further stated in para, 41 that the’ records of the personal hearing 
as well as the records of the demonstration recorded in the customs file were before 
him. The appellant had also represented his case by several letters written by 
him, which also contain records of demonstration, and they were before him. 
It was in these circumstances that he did not think it necessary to personally 
hear the appellant any further. That being the position, in our opinion, there 
had been no violation of the principles of natural justice. Neither the Act nor the 
rules require that Mr. Jasjit Singh should have heard the arguments of the appel- 
lant. In our opinion, therefore, this contention also should fail. The view taken 
by us finds support in the two decisions of this Court in S. Venkatesan, Dy. Collector 
of Customs, Bombay v. Shah Trikamdas Damji, and Messrs. Kishanchand & Co. v. 
M. R. Ramchandran. The former appeal, i.e. Venkatesan’s case arose out of a case 
where it was held tbat the rock-salt imported by the petitioner before this Court 
was not covered by the licence he held, and one of the contentions raised by the 
petitioner in the Writ Petition was that he not having been heard personally, 
the order made was vitiated. His contention was upheld by the learned trial 
Judge. The apppeal which was heard by Chagla C.J. and Tendolkar J., however, 
‘took a different view. The learned Chief Justice held that the rules of natural 
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justice confer upon a party the right to be heard, but does not confer upon him 
the wider right of being heard orally. No duty was cast on the Deputy Collector 
by reason of any law or rule or procedure, by which he was under an obligation 
to hear the petitioner orally. That being the position, it was held that in not 
hearing the petitioner personally, there was no violation of the principles of 
natural justice. The other appeal arose out of a case under the Sea Customs Act. 
There the hearing was given by the Assistant Collector and the decision was given 
by the Deputy Collector. The validity of the order was challenged on the ground 
that the person deciding the matter did not give a personal hearing. The 
contention was not accepted and it was held that there was no viloation of the 
principles of natural justice. The facts of this case are very similar to the case 
before us. 
[ The rest of the judgment is not material to-this report ]. 


Appeal dismissed. 
APPELLATE CIVIL, 


Before Mr. Justice Bhasme. 
LALJIBHAI C. KAPADIA v. LALJI B. DESAI.* 


Companies Act (I of 1956), Secs. 260, 258, 173, 264—-Whether power conferred on directors 
under s. 260 to appoint additional directors affects power of company under s, 258—Separaie 
resolution whether necessary under s. 258 for increasing number of directors—Whether s. 173 
mandatory-—Requisites of a valid notice under s. 173—Section 264(1) whether directory— 
“Otherwise”, meaning of expression in s. 264(1)—Whether additional director appointed under 
s. 260 required to file written consent under s. 264(1). 


The power conferred on directors under s. 260 of the Companies Act, 1956, to appoimt 
additional directors is a temporary power vested in them and it does not affect the power 
of the company vested in it under s. 258 of the Act. Therefore, the board of directors 
cannot by appointment of additional directors increase the strength of the board so as to 
affect the power of the company vested in it under s. 258 of the Act. 

Worcester Corsetry, Ld. v. Witting!, referred to. 

Under s. 258 of the Companies Act, 1956, it is not necessary for the company to pass a 
separate resolution increasing the number of directors before appointing the directors to 
fill the additional sanctioned posts. 

Worcester Corsetry, Ld. v. Witting?, referred to. 

- Section 173 of the Companies Act, 1956, is mandatory and not directory. A notice of 
meeting when it contains items of special business within the meaning of s. 178 (1) (b) of 
the Act must disclose all material facts. Any non-compliance with this requirement 
will nullify the action taken at the meeting. -However under this section material facts 
will not necessarily include the reasons. It will all depend upon the nature of the subject 
matter which constitutes the special business. Some facts stated would be sufficiently 

` eloquent and there would, therefore, be no need to justify the proposed action by giving 
reasons. ‘There are two ways in which the mandatory provisions of s. 178 may be con- 
travened. It may be a case where no explanatory statement is at all appended to the 
item of special business, or it may be a case where the statement is incomplete, misleading 
or tricky. i T i 

While considering the efficacy of any such notice, a benevolent consideration will not 
be adopted so as to defeat the provisions of the statute. Whether or not a particular notice 
or an explanatory statement in a given case complies with the statutory requirements is 
a mixed question of fact and law and the Court will have to consider all the facts and 
circumstances of the case:and then decide one way or the other. 

Kalinga Tubes Lid. v. Shanti Prasad,’ Shanti Prasad v. Kalinga Tubes Lid.,4 Express 
Engineering Works, Limited, In re®, Oxted Motor Co., In re*, Mohanlal Ganpatram v. Sayaji 

*Decided, July 26/27, 1971. First Appeal 2 [1936]1 Ch. 640. 
No. 262 of 1971, against the order passed 3 [1963] A.I.R. Orissa 189. 
by H.M. Thakar, Judge, City Civil Court, P [1965] A.LR. S.C. 1585. 
6 


Bombay, in Suit Ni . 5287 of 1970. [1920] 1 Ch. 466. 
1 [1986] 1 Ch, 640. [1921] 8 K.B. 32. 
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Jubilee C. & J. Mills Co.’, Shalagram Jhajharia v. National Co., Lid®, Firestone Tyre & Rubber 
Co. v. Synthetics & Chemicals Lid.?, S. Jhajharia v. National Company, Lid.°, Biswanath 
Prasad Khaitan v. New Central Jute Mills, Grundt v, Great Boulder Gold Mines, Lid.“ and 
Tiessen v. Henderson™, referred to. 

Section 264 (7) of the Companies Act is directory and not mandatory. 

The expression “otherwise” in s. 264 (1) of the Companies Act covers ‘all the other 
directors who for one reason or other cease to hold office and are ‘immediately thereafter 
reappointed as directors. Therefore, an additional director appointed under s. 260 of the 
Act is not required to file any written consent under s. 264 (Z) of the Act, 

Eyre v. Milton Proprietary, Ld.," E. & W. Insurance Co. v. Kamala Mehtal4 and V. 
R. Sutaria v. N. P. Bhanvadia™, referred to. i 

Section 264(7) of the Act does not in any manner regulate the appointment of-ad- 
ditional directors under s, 260 of the Act. 


Tnx facts are stated in the judgment. 


F. S. Nariman, instructed by Chimanlal Shah & Co., for the appellants. 

G. A. Thakkar with A. N. Mody, instructed by Haridas & Co., for respondents 
Nos. 1 and 2. 

D. H. Buch, with’G. K. Munshi, instructed by Bhaishankar Kanga & Girdharlal, 
for respondent No. 8 Company. 


BuasMeE J. This is an appeal by defendants Nos. 2 and 3 and is directed against 
the judgment and decree passed in the suit filed by respondents Nos. 1 and 2 
against the appellants and respondent No. 8. The suit was for a permanent 
injunction restraining respondent No. 8 and its directors, servants and agents 
from allowing the appellants to act as directors of respondent No. 8 company. 
A, similar injunction was also ‘claimed against the appellants restraining them 
from acting in any manner as the directors of respondent No. 8 company. 

Respondent No. 8 js a public limited company registered under the Indian 
Companies Act and carries on business, inter alta, as manufacturer of rayon yarn 
and has its registered office at Bombay. It is the plaintiffs’ case that on April 
9, 1969 the Board of Directors appointed the appellants as additional directors of 
respondent No. 8 company. The Board of Directors consisted at that time of 8 
members excluding these additionally appointed directors. The plaintiffs have 
referred to the 8 directors as functioning directors and that may be to distinguish 
them from the appellants who are appointed additional directors. Thereafter 
notices dated April 10, 1969 were received by respondent No. 3 company pro- 
posing the appellants as directors at the next Annual General Meeting. On 
June 11, 1969 the 22nd Annual General Meeting of respondent 8 company was 
convened. At the General Meeting two directors Kasturbhai Lalbhai and Naval 
H. Tata retired by rotation and were again elected as directors: At the same 
meeting by two separate resolutions, the appellants were appointed directors. 
The two resolutions are referred to in the plaint as Resolutions Nos. 5 and 6. 

The plaintiffs by the suit challenged the legality of the appointment of the 
appellants-on certain grounds. According to the plaintiffs the number of directors 
on the Board can be increased by -the company under s. 258 of the Companies 
Act by passing a resolution. No such resolution was ever duly notified, proposed 
and passed. In the absence of any such resolution, respondent No. 3 company 
had not the power to appoint the appellants as directors: The plaintiffs submit 
that Resolutions Nos. 5 and 6 are, therefore, invalid, void and of no effect. 

The plaintiffs also submit that without prejudice to the aforesaid ground, the 
appointment of the appellants as directors was illegal, void and of no effect as 
they had not filed letters of consent under s. 264(Z) of the Act in respect of their 


7 [1964] 1 Comp. L. J. 326. 12 [1899] 1 Ch. 861. 

g [1965] 1 Comp. L. J. 112. 18 [1986] 1 Ch. 244. 

9 [1971] 41 Comp. Cas. 377, 14 [1956] A.I.R. Bom. 587, s.c. 58 Bom. 
10 [1967] 1 Comp. L.J. 29. L.R. 660. 

10a [1961] 31 Comp. Cas. 125. 15 [1970] A.LR. S.C. 765. 


11 [1948] 1 All E.R. 21. 
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proposed appointment as directors at the Annual General Meeting. The plaintiffs, 
as share-holders of respondent 3 company, have the right to property in respon- 
dent 8 company. It is for this reason that they had filed the suit restraining the 
appellants from acting as directors of respondent 3 company. 


Respondent 8 company filed its written statement and submitted that the 
appointment of the appellants as directors was valid and legal. It has stated 
that a separate resolution to increase thé number of directors was not required 
under the provisions of the law. The company also stated in para. 12 (a) of the 
written statement that on April 9, 1969 the appellants had filed their letters 
of consent to act as directors, if appointed. After receipt of these letters the 
appellants were appointed as directors. IJt is mentioned in the written statement 
that after their appointment as Additional Directors on April 10, 1969, two share- 
holders delivered to the company notices under s. 257 of the Act intending to 
propose the appellants as candidates for the office of the directors of respondent 
3 company at the next Annual General Meeting of the company. The appellants 
were not required to file any letters of consent under s. 264 (I) of the Act before 
their-election as directors at the 22nd Annual General Meeting. According to the 
company the appellants were validly proposed and elected as directors. 


The appellants between themselves filed one written statement and supported 
the validity of their appointment on all the grounds alleged by respondent 3 
company. In addition the appellants stated that on their appointment as Additional 
Directors, the strength of the board was increased to 10 directors. In para. 8 
of the written statement it is submitted that they were not required to file any 
letters of consent under s. 264 (7) of the Act before their appointment as directors 
at the meeting. Without prejudice to this defence it is also pleaded that they 
did file the letters of consent on April 9, 1969 with respondent 3 company. 
They argued that as Additional Directors, they were persons to whom s. 264 (1) 
of the Act did not apply. Assuming that there was any such require- 
ment, it is asserted that it was a mere” irregularity and that did not 
disable them from acting or functioning as directors, They made it clear 
that it was. implicit in the two resolutions appointing them as directors 
that the number of directors was, if necessary, being increased. According to 
them no separate resolution under s. 258 or Article 169 of the Articles of 
Association of the company was necessary for increasing the number of 
directors from 8 to 10. At any rate, the absence of any separate resolution 
will not affect the validity of the resolution appointing them as directors of res- 
pondent 8 company. They denied that it is mandatory under s. 258 of the Com- 
panies Act or under Article 169 of the Articles of Association of the company 
that before the number of directors is increased, a resolution increasing the number 
‘of directors ought to have been duly notified or proposed or passed. There were 
other allegations made by the appellants against the plaintiffs but for deciding the 
points raised in this appeal they ‘are not at all relevant. As the parties had not 
sought any issues on the basis of those allegations, the learned Judge was not 
called upon to consider whether they were true or false. . The substance of those 
allegations was that according to the appellants the plaintiffs had filed the suit 
mala fide at a late stage at the instance of one Rasiklal J. Chinai who was 
defeated in the contest for election of directors at the general meeting of the 
shareholders of respondent 8 company. ' ' 

At the trial the learned Judge framed the relevant issues. Parties did not lead 
any oral evidence. By consent of the parties only documents were exhibited. 
The defendants had also resisted the suit on the’ground that the plaintiffs being 
shareholders cannot have any grievance against respondent 3 company as the 
matter in dispute was concerning the internal management of the company and 
the suit by the two shareholders was not maintainable. Perhaps it was felt by 
the parties that the issues arising in the suit are purely questions of law and it 
was not necessary to adduce any oral evidence. i 

The learned Judge, on a consideration of the -evidence on record and the sub- 
missions of the parties, has recorded his findings. He'held that the present 


88 THE BOMBAY LAW REPORTER. [VOL, LXXIV. 


suit is maintainable. He came to the conclusion that the letters of consent 
under s. 264 (1) of the Act for the appointment of the appellants as directors at 
the Annual General Meeting were not necessary. In view of this finding he held 
that whether or not such letters were filed need not be considered. According 
to him the impugned resolutions Nos. 5 and 6 passed at the Annual General Meet- 
ing of the company on June 11, 1969 appointing the appellants as directors of 
the company were illegal. Consistent with this finding the learned Judge decreed 
the plaintiffs’ suit and granted the injunctions against respondent No, 3 company 
and the appellants. 

As stated above the appellants, aggrieved by the decree, have come to this 
Court with the present appeal. Mr. Nariman appears for the appellants. Mr. 
Thakkar with Mr. Mody instructed by M/s. Haridas & Co., appears for respondents 
Nos. 1 and 2, the original plaintiffs. Mr. D.H. Buch with Mr. G. K. Munshi in- 
structed by M/s. Bhaishankar Kanga and Girdharlal, appears for respondent No. 3 
company. It must he stated at the outset that respondents Nos. 1 and 2 have 
purported to file cross-objections against the finding record: d by the learned Judge 
about the consent letters under s. 264 (7) of the Act. “Mr. Thakkar concedcd that 
the cross-objections are misconceived but mentioned that he had the right, as an 
advocate appearing for the respondents, to assail the decree under appeal on any 
of the grounds decided against him. Therefore, the points for determination in 
this appeal are :— 

(1) Whether the Board of Directors of the Company before and after the 
Annual General Meeting consisted of ten members or whether at the Annual 
General Mecting the strength of the Board of Directors was increased from 8 to 10. 

(2) Whether the Company can increase the strength of the Board of Directors 
only by passing a separate and distinct resolution before proceeding to appoint 
directors by filling the additional sanctioned posts. 

(8) Has the Board of Directors contravened the mandatory provisions of 
s. 178 of the Act by not furnishing ‘any information about the proposed special 
business or by furnishing information which .is hopelessly inadequate or 
misleading ? 

(4) Can the plaintiffs rely on the above contravention in any form without 
specific averments in the plaint? 

(5) Has the learned Judge erred in holding that the Additional Directors, 
like the retiring directors, are not required to file written consent duly signed 
before their reappointment as directors by the Company ? ` ` 

(6) Is the suit not competent as the alleged irregularities arise in the course 
of the internal management of the company ? 

. Before I proceed to consider the various points urged before me, it is desirable 
to refer to the relevant provisions of the Companies Act, 1956 and the Articles 
of Association of respondent No. 8 company. 

Section 2 (73) of the Companies Act defines “‘director” as any person occupying 
the position of director, by whatever name called. Section 255 provides for the 
appointment of directors and the proportion of those who are to retire by rotation. 
Section 256 contains provisions for ascertainment of directors retiring by rotation 
and filling up of the vacancies. Under s. 257 a person who is not a retiring 
director shall be eligible for appointment to the office of directer if he or some 
member intending to propose him has, not less than fourteen days before the 
the meeting, left at the office of the company a notice in writing under his hand 
signifying his candidature for the office of director or the intention of such member 
to propose him as a candidate for that office. The other provisions of s. 257 
are not quite relevant and need not be referred to here. 

Under s. 258 of the Act subject to the provisions of ss. 252, 255 and 259, a com- 
pany in general meeting may, by ordinary resolution, increase or reduce the number 
of its directors within the limits fixed in that behalf by its articles. Section 259 
in certain cases requires the sanction o! approval of the Central Government for 
any increase in the number. of its directors. Section 260 provides that the 
Board of Directors, if permitted by the Articles of Association, can appoint addi- 
tional directors. ‘The Board is to exercise that power so as not to exceed the 
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maximum strength fixed for the Board by the Articles. The first proviso to 
s. 260 makes it clear that such additional directors shall hold office only upto the 
date of the next Annual General Meeting of the company. Section 262 deals 
with the filling of casual vacancies amongst directors. Under s. 268 (7) ordinarily 
there will be only one resolution for the appointment of one director at the Annual 
General Meeting of the company. A single resolution is permitted under certain 
special circumstances for appointing -more than one director. Section 263 (2) 
provides that a resolution moved in contravention of sub-s. (7) shall be void 
whether or not objection was taken at the time to its being so moved. Section 
264 (7) under certain circumstances requires that the candidate for directorship 
should file his written consent with the company before his appointment as 
director at the meeting. Section 264(2) requires that a person appointed as a 
director shall not act as a director unless he has within the prescribed time signed 
and filed his consent with the Registrar to act as such director. 


Apart from the group of these sections, there are two more sections which assume 
importance while deciding the points which arise in this appeal. Section 172 
requires that every notice of a meeting.of a company shall contain certain relevant 
particulars. Leaving the other details, I must only mention that under 
s. 172 (1) such notice shall contain’ a statement of the business to be transacted at 
the meeting. Under s. 178 (7) (a) in the case of an Annual General Meeting, all 
business to be transacted at the meeting shall be deemed special, with the exception 
of business relating to four specified items. Item No. 3 deals with the appoint- 
ment of directors in the place of those retiring. Section 178 (Z) (b) makes it clear 
that in the case of any other meeting, all business shall be deemed special. Section 
173 (2) contains a direction that where any items of business to be transacted at 
the meeting are deemed to be special under sub-s. (7), there shall be annexed 
to the notice of the meeting a statement setting out all material facts concerning 
each such item of business, including in particular the nature of the concern or 
interest, if any, therein of every director, the managing agent, if any, the secretaries 
and treasurers, if any, and the manager, if any. The proviso also requires 
further and better particulars in specified cases. It is not necessary to refer to 
that proviso at any length. 


Now it remains to mention the relevant Articles of Association of the company. 
Under Article 142, the Directors have power at any time and from time to time 
to appoint any other qualified person to be a Director as an addition to the Board 
so that the total number of Directors at any time shall not exceed the maximum 
fixed. Any person so appointed as an addition to the Board shall retain his office 
only upto the date of the next Annual General Meeting but shall be eligible for 
re-election at such meeting. Under Article 164 at every Annual General Meeting 
of the company, one-third of such of the Directors for the time being as are 
liable to retire by rotation or, if their number is not three or a multiple of three, 
the number nearest to one-third shall retire from office. Article 166 makes it 
clear that a retiring Director shall be eligible for re-election. It is true that coun: el 
on either side did refer to other sections and articles to elucidate the various points 
raised by them. I need not consider them all at this stage. 


The first point made by Mr. Nariman on behalf of the appellants is about the 
strength of the Board of Directors of the company. He objected to-the expression 
“functioning Directors” and “Additional Directors” as used by the plaintiffs in 
the plaint: He said that.there is no warrant for any such distinction. Whether 
the Directors are appointed at the meeting or by the Board of Directors, they all 
together constitute the Board. The Directors in that capacity have the same 
rights, privileges and obligations under the provisions of the Act. He referred 
to the definition of “director” as contained in s. 2 (13) of the Companies Act. 
In all other places in the Act the Board of Directors was mentioned as such and 
he says that the distinction sought to he.made by the plaintiffs is without any legal 
significance.. It appears to me that the plaintiffs have used the different expressions 
only for a better understanding of their case. The appellants were, in the first 
instance, appointed as Additional Directors and later on they were re-appointed as 


90 THE BOMBAY LAW REPORTER. (VoL, LXXIV. 


Directors. But apart from this fine distinction in phraseology, the point of sub- 
stance made by Mr. Nariman is that the company had not increased the number 
of Directors from 8 to 10 at the Annual General Meeting by the reappointment 
of the appellants. When the Board of Directors in exercise of their power under 
s. 260 of the Act co-opted the appellants, the number of Directors on the Board 
was- increased from 8 to 10. . Even at the meeting the number was not reduced. 
The two Directors retired by rotation and the two Additional Directors ceased 
to hold office. There were, therefore, four clear vacancies. When the company 
passed four resolutions reappointing the four persons as Directors there was no 
increase and the provisions of s. 258 are not attracted. I find it very difficult to 
accept this submission. The composition of the Board of Directors with Additional | 
Directors will not be the same as the Board of Directors appointed by the com- 
pany at the General Meeting. It cannot be said that the company had at any 
time surrendered its inherent or statutory power to increase the number of directors 
on the Board when the Board appointed or co-opted Additional Directors. As 
observed by Lord Hanworth, M.R. in Worcester Corsetry, Ld. v. Witting! the 
power conferred on the Directors to appoint additional Directors is a temporary 
power vested in them, and this is to be reviewed and perhaps confirmed at the 
General Meeting. Even the wording of s. 260 underlines the temporary nature of 
this power conferred on the Board of Directors., Section 260, first proviso 
makes it clear that such Directors shall 'hold office only upto the date of the 
next Annual General Meeting. It is true that under Article 142 of the Company, 
the Board of Directors can appoint any number of Additional Directors at any 
time and from time to time so as not to exceed the permitted maximum limit. 
Consistent with the first proviso to s. 260, the Article also makes it clear that the 
person so appointed as an addition to the Board shall retain his office only upto 
the date of the next Annual General Meeting. I am of the view that the Board 
of Directors cannot by the appointment of Additional Directors increase the 
strength of the Board so as to affect the power of the company vested in it under 
s. 258 of the Act. 

Then Mr. Nariman argued that the learned Judge was not justified in holding 
that the company can increase the strength of the Board only by passing a se- 
parate and distinct resolution before proceeding to appoint Directors by filling 
the additional sanctioned posts, I have not used the exact words of the learned 
Judge but in substance that appears to be the finding recorded by him. 
According to Mr. Nariman all that s. 258 requires is that the company, subject 
to the other restrictions imposed on it, must resolve to increase or reduce the 
number of Directors in the General Meeting The section itself has not prescribed 
any other formality for effecting the increase or decrease in the number of Direc- 
tors Mr. Nariman points out that under the Companies Act, wherever sepa- 
rate resolutions were found necessary, provisions were made in that behalf. He 
referred to s. 263 of the Act. J have already mentioned above the substance of 
that section. ‘Ordinarily there will be a separate resolution for appointing a person 
as a Director at the Annual General Meeting of the company. Mr. Nariman says 
that the company can exercise the power vested in it under s. 258 by passing one 
or more resolutions and as no form is prescribed, one will have to look at the 
substance. When there are 8 members on the Board of Directors, the company 
can by simply appointing two members in addition increase the number and this 
can be done without passing a separate resolution. He says that it is implicit in 
the act of appointing. The company has exercised the power to increase the 
number. 

While dealing with this power of the company to increase the number, Mr. 
‘Nariman referred to the corresponding English Law and submitted. that the 
provisions are substantially similar. Mr. Nariman relied on the English case 
referred to above, Worcester Corsetry Ld. v. Witting. The learned Judges were 
considering the effect of two apparently inconsistent Articles of the company. 
But as the case also dealt with the power of the company to appoint directors 


1 [1986] 1 Ch. 640, 648. 
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and thereby increase the number, it has some relevance while appreciating the 
point raised before me. Article 83 of Table A contained the provisions similar to 
s. 258 of the Indian Companies Act. ` At page 649 Lawrence L. J. observes as 
follows about the existence of the power to increase and its exercise by the 
company : 

‘**,,.Art. 88 of Table A shows in the plainest terms that the company has power to increase 
or reduce the number of its board. It is said that that does not involve the nomination and 
appointment of particular gentlemen or ladies as directors, but it seems to me that that is 
necessarily implied in the provision of art. 88. If, for instance, there have been four 
directors, within the maximum number of -directors, and the board desire that two additional 
directors shall be appointed, it can convene, in my judgment, a meeting under art. 83 for the 
purpose of increasing the number of directors by two named persons, appointing those two 
persons, and thereby increasing the number of directors.” 


Slesser L. J. at page 654 approves the above observations and says: 


‘| "The more natural view of art. 88 is that it is not redundant or merely introducing 
unnecessary machinery which is already provided by art. 12 in dealing with the maximum 
and minimum, but, as Lawrence L.J. has indicated, is itself conferring a power not only to in- 
crease the number but to increase that number by itself appointing directors to the extent 
to which it is intended to increase the number.” 


About the power of the Company to increase the number of directors under its 
articles of association,’ the learned author in his book ‘Pennington’s Company 
Law’ 2nd Edn. pp. 456-57 sums up the legal position as under : i 


“The power to appoint subsequent directors is usually exercisable by the members of the 

company in general meeting by ordinary resolution. If the articles prescribe the maximum 
number of directors who may be appointed, appointments in excess of the maximum are void. 
Usually, however, the members are empowered to increase or reduce the maximum number 
of directors by ordinary resolution, and then an appointment of a director in excess of the 
former maximum is taken to be an exercise of the power to increase the number of directors, 
and is valid.” 
While making the last-mentioned observation, the learned author in the footnote 
has referred to the abovementioned case. So Mr. Nariman argued that s: 258 
was an enabling section which authorised the company to increase or decrease the 
number of directors just by an ordinary resolution. As singular includes plural, 
one has to look at the result and not the number of resolutions to find out whether 
the company has exercised the power vested in it. 


Mr. Thakkar, with equal force, stressed the word resolution and said that it 
was a condition precedent to the valid appointment of directors resulting in the 
increase of the number of directors. Any other construction, he says, will render 
s. 258 nugatory or meaningless. Mr. Thakkar tried to distinguish the said deci- 
sion on certain grounds. He says that Art. 83 construed by the learned Judges 
refers to a General Meeting. Section 258 of the Companies Act provides that the 
company may in general meeting by ordinary resolution increase or reduce the 
number of its directors. In my opinion this distinction is not one of substance. 
Any such difference in the wording will not affect in any manner the efficacy of 
the observations made by the learned Judges in the above mentioned case. 

Then Mr. Thakkar was at pains to point out that no such point was ever raised 
and debated” in that case. The observations of the Judges quoted above are 
merely obiter dicta. Mr. Thakkar says that the Judges were reconciling the two 
apparently conflicting articles which conferred the power of appointing directors 
on the Board of Directors and the company. He referred to several text books 
on Company Law, viz. Pennington’s Company Law, 2nd Edn. pp. 456-57; Modern 
Company Law by C. B. Gower, 8rd. Edn. p. 21; Palmer’s Company Law p. 533; 
Halsbury’s Laws of England Vol. 6, p. 279, Art. 574; Buckley on the Companies 
Act, 18th Edn. p. 885, and submitted that the above mentioned authority was 
quoted by the learned authors to show that the company had not surrendered its 
power to appoint directors in favour of the Board of Directors. But the decision 
is not-cited by Mr. Nariman as a binding authority on this Court. Mr Nariman 
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relies only on the wording of the Article considered by the Judges which resembles 
the wording of s. 258. Under both the provisions the company has the power to 
increase the number of directors. When the company at its meeting resolves to 
appoint additional directors in excess of. the present strength of the Board, then 
it is an instance where the company is exercising its two-fold powers. The com- 
pany increases the number not by separate resolution but by appointing addi- 
tional directors. The effect is that the company has increased the number of 
directors. That appears to be a sensible construction which can 
` be adopted while interpreting the relevant provisions contained in s. 258 of the 
Companies Act. In the result, in my opinion, it is not necessary for the company 
to pass a separate resolution increasing the number of directors before appointing 
the directors to fill the additional sanctioned posts. In law it is possible for the 
company to comply with the provisions of s. 258 when it chooses to appoint within 
the permitted limit additional directors so as to increase the strength of its pre- 
„sent Board. The learned Judge was in error in coming to the conclusion that in 
the absence of a separate resolution the appointment of the appellants as direc- 
tors of respondent No. 3 company was null and void. The legality of the Reso- 
lutions Nos. 5 and 6 cannot be challenged on the ground that there was any 
contravention of the provisions of s. 258 of the Act. 

Then. I propose to consider points Nos. 8and 4 together as the discussion of law 
is likely to be overlapping. Point No. 3 will involve the consideration of the 
provisions of ss. 172 and 173 of the Act and point No. 4 is about the sufficiency 
or otherwise of the pleadings. 

I have already set out above the relevant provisions of s. 178 of the Act. Sec- 
tion 178 will have to be read with s. 172 (1) of the Act. Under s. 172 (1) every 
notice of a meeting of a company, among other things, must contain a statement 
of the business to be transacted at the meeting. Section 173 (1) contains classi- 
fication of the business and indicates when the business shall be treated as special. 
Under s. 178 (2) any items of special business mentioned in the notice must be 
accompanied by a statement setting out all materia] facts concerning such items 
of business. 

Mr. Nariman for the appellants drew my attention to the notice of the meeting 
which is produced at exh. D at p. 90 of the paper book. It is worth while to re- 
produce the material items of business : 


Serial No. 3: To elect a director in the place of Shri Kasturbhai Lalbhai who retires by 
rotation under Article 164 of the Articles of Association of the Company, 
but being eligible, offers himself for re-election. 

Serial No. 4: To elect a Director in the place of Shri Naval H. Tata, who retires by 
rotation under Article 164 of the Articles of Association of the Company, 

but being eligible, offers himself for re-election. 

Serial No. 7: To appoint a Director in place of Shri Laljibhai Chhaganlal Kapadia, who 
was appointed an additional Director of the Company by the Board of 
Directors on 10th April 1969 and who ceases to hold office under Section 
260 of the Companies Act, 1956 on the date of this meeting in respect of 
whom a notice as required by Section 257 of the Companies Act, 1956 has 
been received by the Company. 

Serial No. 8: To appoint a Director in place of Shri Nimjibhai Chhaganlal Kapadia 
who was appointed an additional Director of the Company by the Board 
of Directors.on 10th April 1969 and who ceases to hold office under Section 
260 of the Companies Act, 1956 on the date of-this meeting in respect of 
whom a notice as required by Section 257 of the Companies Act, 1956 has been 
received by the Company. 

Items Nos. 3 and 4 constitute ordinary business and Items Nos. 7 and 8 consti- 
tute special business within the meaning of s. 173 of the Act. Being special 
business Items 7 and 8 are followed up by explanatory stetements contained in 
an annexure to the notice. cal statement accompanying Item No. 7 
reads as urder :— 


“Shri Laljibhai Chhaganlal Kapadia was appointed an additional Director on 10th April 
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1969 by the. Board of Directors.of the Company and he retains his office as a Director only 
upto the date. of this Annual General Meeting under’ the provisions of Section 260 of the 
Companies Act, 1956. As required by Section 257 of the Companies Act, 1956, a notice has 
been-received from a member.signifying his intention to propose his appointment as a Director, 
It is recommended that he be appointed as a Direc 
Explanatory Statement accompanying Ltem No. 8 is ‘identical with the diffe- 
rence that it is in respect of the other additional Director Shri Nimjibhai Chha- 
ganlal Kapadia. Relying.on the contents ofthe notice in general and the ex- 
planatory notes in particular, Mr. Nariman submits that there is compliance 
with the requirement of's. 178 of the Act. Mr. Nariman points out that under 
Article 164 of the Articles of Association of the company, at every Annual Ge- 
neral Meeting of the company, one-third of such of the Directors for the time being 
as are liable to retire by rotation or if their number is not three or a multiple of 
three, the number nearest to one-third are to.retire from office. The strength 
of the Board was 8 and obviously | the number of Directors retiring by rotation 
will be two. Items Nos. 8and 4 in the notice in unmistakable terms give an indi- . 
cation of this factual and legal position. As these items of business were not special 
there was no explanatory statement in the annexture to the notice. Items 
Nos. 7 and 8 ‘constituted special business. The contents of these items conveyed 
to the body. of shareholders sufficient information about the proposal to fill up 
additional posts. The two persons had acted as additional directors and they 
_ ceased to hold office under s. 260 of the Act on the day of the meeting. Itis 
stated that the company had received proposal about their appointment under 
s. 257 of the Act. It is implicit in’ this statement that the Board wants the 
company to ¢onider the appointment of Directors for two additional posts. 
The explanatory statement contains one important additional particular. The 
Board of Directors has made a recommendation that:the two persons who have 
acted, as additional Directors be appointed Directors at the meeting. According 
to Mr. Nariman the Board has complied with the provisions of s. 178 of the Act. 
Then Mr..Najiman argued.that in' the present state of pleadings, it wes not 
open to the plaintiffs to raise any objections about the non-compliance with the 
requirement of s. 178 of the Act. He says that the plaint nowhcre refers to 
s. 178 of the Act. A fair reading of the plaint would shew that the main grievance 
of the plaintiffs was that no resolution was proposed or passed under s. 258 of 
the Companies Act read. with Article 169 of the Articles of Association of the 
company about increasing the strength of the Board of Directors. According 
to the plaintiffs the ‘two resolution. appointing the appellants as directcrs are 
nct valid as they in effect increased the number of directors from 8 to 10 without 
an appropriate resolution being passed as required by s. 258 of the Act. This 
is the only grievance of the plaintiffs about the non-compliance with the condi- 
tion in s. 258 of the Act. . Mr. Nariman says that in view of this specific case made 
out by the plaintiffs, there was no occasion fo~ the defendants to meet any other 
case about the illegality resulting from the non-compliance with the provisions 
of s. 178 ‘of the Act. - Mr. Nariman in, this connection heavily leaned upon a 
. decision of the Orissa High Court reported: in Kalinga Tubes Lid. v. Shanti 
Prasad?, The learned Judges of the Division Bench of that. High, Court had to 
tackle a similar point about the sufficiency or otherwise of the pleadings. While 
dealing with . issue’ No. 4 (a) in -that proceeding Misra J. at p. 202 in para. 17 
observed as follows: ` 
“The notice is challenged as fraudulent and. contrary to the saie None of the grounds 
have been pleaded. For the first time this contention appears to have been advanced in 
course of argument before Mr. Justice Barman. In‘none of the affidavits the petitioner swears 
that the notice was tricky, misleading or insufficent. The question is one of mixed question 
of fact and law, and it is not permissible to be taken at the stage of hearing for the first time.” 
The learned Judge certainly refers later on to s. 172 (1) and s. 173 (2) of the Act. 
At p. 214, para. 58; Das J. observes as follows : 


“At the outset, I must say that the plea of invalidity of the notice was‘not taken ‘either 
2 [1968] A. I. R. Orissa 189. 


£ 
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in the plaint which was filed in the Court of the Subordinate Judge or in the petitions and affi- 
davits before the Honourable Company Judge of this Court. At a fairly late stage of the case, 
oral submissions were made challenging the validity of the notice for the Extra-ordinary 
General Meeting of 29-8-1958. On that ground alone, the point could have been left out of 
consideration.” 

However, it must be stated that the learned Judges despite the insufficiency of 
the-pleadings considered the merits of the case, and held that the notice was in 
compliance with the statutory requirements of s. 178 of the Companies Act, and 
the meeting held on the basis of such notice and the resolutions passed therein 
werenot in any way invalid. Mr. Nariman says that this authority has acquired 
additional sanctity as it was in terms approved by the Supreme Court in Shanti 
Prasad v. Kalinga Tubes Ltd.2 Wanchoo J., at p. 1545 para. 24, has observed 
as follows : 


“It is, however, urged that the notice for the general meeting of the 29th March, 1958 was 
not in accordance with S., 178, and so the proceedings of the meeting must be held to be bad. 
. This objection was, however, not taken in the petition and we have, therefore, not permitted 
the appellant to raise it before us, as it is a mixed question of fact and law. We may add that, 
though the objection was not taken in the petition, it seems to have been urged before the 
appeal Court, Das, J. has dealt with it at length and we would have agreed with him if we 
had permitted the question to be raised.” i _ 


Relying on these decisions Mr. Nariman maintained that the resolutions cannot 
be challenged on the ground that the notice of the meeting and the explanatory 
statements accompanying the notice were defective in any manner. 

Mr. Nariman also submitted that the provisions of s. 178 were directory 
and not mandatory. Strict compliance with s. 178 was not necessary and 
there was in-the present case substantial compliance with the provisions of 
that section. It is for this reason thet, according to Mr. Nariman, any defect 
in the notice is capable of being waived by the shareholders. The company had 
unanimously appointed the appellants at the Annual General Meeting. If 
there were any averments in the plaint setting out the various defects and ir- 
regularities in the drafting of the notice and the explanatory statements, then it 
was open to the defendants to adduce evidence and satisfy the Court that the plain- 
tiffs by their conduct were estopped from objecting to the legality of the resolu- 
tions. As an instance of the so-called irregularity Mr. Nariman referred to 
Express Engineering Works, Limited, In re‘. , It was a case where the legality of the 
company’s meeting was challenged on the ground that it was styled a Directors’ 
Meeting and business was transacted as if it was a General Meeting. The issue 
of debentures at the meeting was challenged as not valid. Younger L. J. agreed 
with Lord Sterndale M. R., who held that the shareholders must be deemed to 
have acted in thé meeting as shareholders and not as directors. What is stated 
by Younger L.J. at p. 471 is to the following effect y 


“I am of the same opinion. I am content to rest my conclusion upon what was said 
by Lord Davey in Salomon’s Caset that a company is bound in a matter which is intra 
vires by the unanimous agreement of all the corporators.”’ 


But this decision is not of any assistance to us. A syndicate of five persons 
formed a private company. They were all the directors and also shareholders. 
They all attended the meeting and transacted business. The objection to the 
legality of the meeting was rightly over-ruled. 

Mr. Nariman then dwelt on the case Oxted Motor Co., In re’, The Court held 
that it was not open to a creditor to impeach the validity of a resolution to 
wind up the company as it was competent to the shareholders of the company 
acting together to waive the formalities required by, s. 69 of the Companiés 
(Consolidation) Act, 1908 as to notice of intention to propose a resolution as an 
extraordinary resolution. Even this decision will not carry us any further as 


2è [1965] A.I.R. S.C. 1585. _ Co. v. Salomon, [1897] A. C. 22, 57. 
4 [1920] 1 Ch. 466. 5 [1921] 8 K.B. 82. 
da Salomon v. Salomon & Co.: Salomon & ; 
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in the present case everything turns upon the interpretation of the words of 
s. 178 of the Companies Act. 

Then Mr. Thakkar for the respondents submitted that s. 173 was in terms 
. Mandatory and not directory.’ He strongly relies upon a decision of the Gujarat 
‘High Court reported in Mohanlal Ganpatram v. Sayaji Jubilee C. & J. Mills Co. 
oe Thakkar pinpoints the following observations of Bhagwati, J. (as he then was) 

p. 888): 

.. The object of enacting section 178 is ‘to secure that all facts which have a bearing on 
the auction on which the shareholders have to form their judgment are brought to the notice 
of the shareholders so that the shareholders can exercise an intelligent judgment. The provision 
is enacted in the interests of the shareholders so that. the material facts concerning the item 
of business to be transacted at, the meeting are before the shareholders and they also know 
what is the nature of concern or interest of the management in such item of business, the idea 
being that the shareholders may not be duped by the management and may not be persuaded 
to act in the manner desired by the management unless they have formed their own judgment 
on the question after being placed in full possession of all material facts and apprised of the 
interest of the management in any particular action being taken. Having regard to the whole 
purpose and scope of the provision enacted in section 178; I am of the opinion that it is 
mandatory and not directory and that any disobedience to its ae must lead to nulli- 
fication of the action taken,” 

Mr. Thakkar reinforced his argument by reference toa Calcutta decision in which 
it was held that it was incumbent on the directors to disclose in the notice of the 
General Meeting full facts.. Before I refer to the relevant observations of the 
learned Judges, it is necessary to know in brief the facts of that case. Section 294 
(2) of the Companies Act(as amended by Act 65 of 1960) provides that the appoint- 
ment of a sole selling agent by Board of Directors shall cease to be valid if it is 

not approved’ by the company in the first General Meeting held after the date 
on which the appointment is made. The Court held that the provision was 
not directory but mandatory. The mere substantial compliance was not enough 
but there must be a strict compliance. The impugned agreement about the 
appointment was referred to in the report of the ‘Directors and the same was 
adopted in the subsequent adjourned annual general meeting. But the adoption 
ox approval of the report was treated as ordinary business and not as special 
business. In the circumstances the learned Judges allowed the appeal and 
granted ad-interim injunction against the company and the directors restraining 
them from getting passed the resolution in the ensuing Annual General Meeting of 
the company. At page 124‘of the report in Shelagram Jhajharia v. National Co., 
Ltd.” Bose, C. J. has made the following observations after quoting s. 178 (2) and 
(3) of the Act: 

“So it appears that under section 178 (2) an explanatory note with regard to special 
items of business has to be annexed to the notice of the meeting; but this was not done with 
regard to the agreement dated the 27th January, 1962. Therefore, there was no compliance 
_ with the requirements of the Statute inasmuch as it was incumbent under the. section, if any 
special business was to be transacted at the meeting to specify the nature of such business in 
the notice,” . 

Mitter, J. at page 184 dilates as follows on the importance of the statutory 
provision: : 

.. The provision for inspection ofthe agreement at the registered office of the company 
in terna of section 173 (3) is not sufficient for the purposes of section 178 (2). ... As the 
legislature, has thought it fit to provide that shareholders must approve of the appointment 
of selling agents the opportunity given to the shareholders must be full and complete and 
there must be a full and frank disclosure of the salient features of the agency agreement 
before the shareholders can be asked to give their sanction. The provision for inspection of 
the agreement at the registered office of the company is not enough. Few shareholders have 
either the time or the inclination to go to the registered office to find out what the company 
is about to do. Moreover such an opportunity is illusory in the case of shareholders who do 
not live in Calcutta when the registered office is situate here.” 


6 [1964] 1 Comp. L. J. 826. 7 [1965] 1 Comp. L. J. 112. 


96 THE BOMBAY LAW REPORTER. [VOL. LXXIV, 


Coming nearer home, Mr. Thakkar quotes-a recent decision of this Court reported 
in Firestone Tyre & Rubber Co. v. Synthetics & Chemicals Lid.8 Madon J. 
reviewed the entire case law on the subject while interpreting s. 178 (2) of the 
Act. I reproduce the headnote which neatly summarises the conclusions of the 
learned Judge : 


Under section 178 (2) of the Companies Act, where any items of business to be transac- 
ted at the meeting are deemed to be special, there.shall be annexed to the notice of the meeting, 
a statement setting out all material facts concerning each such item of business, including, 
in particular, the nature of the concern or interest, if any, therein, of every director, the ma- 
naging agent, if any, the secretaries and ‘treasures, if any, and the manager, if any. The 
object underlying section 173 (2) is that the shareholders may have before them all facts which 
are material to enable them to form a judgment on the business before them. Any fact which 
would assist them in making: up their mind, one way or the other, would be a material fact 
under section 178 (2) and has to be set out ın the explanatory statement. This provision is 
mandatory and not directory and disobedience to its requirements must lead to nullification of 
the action taken”. i 
Then Mr. Thakkar brought to my notice one more decision of the Calcutta High 
Court reported in S. Jhajharia v. National Company, Lid.® It must be noted 
that the subject matter of the litigation in this case was an impugned selling 
agency agreement which figured in the Calcutta decison cited earlier by Mr. 
Thakkar. The plaintiff challenged the legality of the notice of the Annual General 
Meeting on the ground that the explanatory statement attached to the proposed 
ordinary resolution was in contravention of s. 173 of the Act. On facts it was 
held that the explanatory statement was misleading in relation to the facts 
stated and it did not disclose certain other material facts. While concluding 
that the explanatory statement in that case was bad and in violation of s. 178 
of the Act, A. N. Ray, J. indicated the correct pririciple of law. He says (p. 86) : 


' “The further question is whether the explanatory statement is in violation of provisions 
contained in section 178 of the Companies Act. ... It depends upon the facts of each case 
as to whether an explanaory statement is tricky or misleadmg.” i 
Ray, J. in Biswanath Prasad Khaitan v. New Central Jute Mills™ while con- 
sidering the essentials of a valid notice convening an extra-ordinary general 
meeting extracted two broad principles from the authorities cited before him. 
At p. 135 he says : 

t., Two broad principles can be extracted from the authorities. First, that notice must , 
be fairly and intelligently framed and it must not be misleading or equivocal. A benevolent 
construction cannot be applied. Secondly, some matters must be brought pointedly to the 
attention of the shareholders, for example, where the directors are interested in a contract or 
matter which is to be submitted to a meeting for confirmation or approval, it appears to be 
desirable and in certain cases absolutely necessary to disclose the fact in the notice convening 
the meeting or in some accompanying circular.” i 

In the wake of these various judicial pronouncements, Mr. Thakkar thought it 
wise to draw upon the comments of the learned author of ‘Law and Practice of 
Meetings’ Frank Shackleton, 5th Edn. At page 27 under the caption ‘Special 
Business must be clearly stated’, the following requirements are noted: 


“As to the essentials of a notice, it must state clearly the nature of any special business 
to be transacted, as no other business can be transacted in addition or otherwise, unless the 
notice refers to ordinary business which it is competent for the meeting to transact. .... 

It is, however, always desirable to state clearly the nature of any special business to be 
transacted, and if the regulations provide for notice of such special business, any resolutions 
passed without due notice will be invalid.” 

To reiterate with emphasis the importance of the notice of a meeting, Mr. 
Thakkar referred to Grundt v. Great Boulder Gold Mines, Lid® Article 102 of 
the Articles of Association of the company provided as follows : 


“If at any general meeting at which an election of directors, ought to take place the place 


8 [1971] 41 Comp. Cas. 377. 9a [1961] 31 Comp. Cas. 125. 
9 [1967] 1 Comp. L. J. 29. 10 [1948] 1 All E. R. 21. 
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of any director retiring by rotation is hot filed up; he shall, if willing, continue in office until 
thé ordinary meeting in the next year, and’; Soron from year to year -until his place is filled up, 
unless it shall be determined at any such meéting® on due hotice to reduce the number of directors 
in office.’ > ' + ra OA iti. (ees Bas Rog, a: Coe ee IO Ane r 

The question arose whether- the- plaintiff, a`retiring “director; despite bis failure 
to get re-elected, continued in office. ‘‘His‘claim was-resisted on the ground that 
the company in effect had at its meeting reduced thenumber of directors. Cohen, 
L. ‘J. over-ruled the contention and held ‘that. the: number of directors in office 
cannot be reduced unless there was a- specific resolution of the company to that 
effect after a méntion of the general’ nature of ‘such a resolution hes been made. 
The concluding words'of Article 102-require a specific noti: e to that effect. . Lord 
oe M: R. at p- 30 of e a ne ime Jegar pasion in the toiag 
words: "> 


“In the present case > courisél ‘for the compiny argued that’ the company had, in effect, 
determined to reduce the number- of -directors in office (a) by refusing to re-elect the retiring 
plaintiff, and (b) by not electing anybody to fill that vacancy. I do not accept that argument. 
It appears to me that the -concluding words of art. 102 require a specific resolution, not merely 
` to re-elect A, but'a specific resolution. that ‘nobody ‘shall’ be elected to ‘fill the vacancy.” 

‘It must be noted: that the absence’ ‘of: due. notice anda specific resolution was 
linked up with certain legal consequences: for instance; ‘continuation of the retiring 
director in office. It was mostly on account of the peculiar wording of Art. 102 
that the Court ‘held-that a proper ‘resolution after. due noticé of the proposed 
special business was absolutely necesssry.’. 

Then Mr. Thakkar cited a decision reported in Tiessen v. H mea The 
relevant part of the headnote of that case may’ be stated = 


“The nétice'of an extraordinary general meeting must. disclose all ‘facts necessary to enable 
the shareholder receiving it to: ‘determine in his own interest whether or not he ought to attend 
the meeting; and ' pecuniary interest of a ‘director in the rhattér of -a pecial resolution to be 
proposed at the > meeting i is a material fact for this purpose: Root, cue 


While restraining the company: by an. ad-interim injunction’ from acting upon 
or ‘carrying into. effect certain special resolutions for: reconstruction alleged to 
have been passed and confirmed at its extra-ordinary general meetings, the learned 
Judge Kekewich, J. has made rather strong remerks at p. 866 of the report : 


“The application of the doctrine of Foss'v. ‘Harbottle™ , to joint stock companies involves 
as a necessary corollary the proposition that the vote of the majority ať a general meeting, as 
it binds both dissentient and absent shareholders, -must be, a vote given with the utmost 
fairness—that not only must the: matter- be. fairly put - before =e meeting, but the meeting 
itself must be conducted in the fairest possible manner.” o j 


a0 at pa ges 870- 871 the learned Judge-makes, a further observation : - i 


. Ifa meeting properly convened, and -properly instructed as to the purpose for which 
` it is: Penati chooses to assent to this, there is no reason why it should not do so; but I think 
it ought to ‘have the opportunity of considering, the point. The man T am .protecting -is not 
the dessentient, but the absent ‘shareholder—the mah who is absent beċause, having received 
and with more or less care looked at this circulér, ' he comes to the conclusion that on the 
whole he will not; -oppose the scheme, but. leave it ‘to the majority. I cannot tell whether 
he would have left it to the majority o of the meeting to decide if he had known the real facts. 
He did not know the real facts; and, therefore, I think the resolution is not binding upon him.” 


Now, I may sum up what emerges from ‘these various authorities cited by Mr. 
Thakkar. Bearing in mind the objéct of the Legislature, I must say that s. 178 
is mandatory‘and not directory.: -It is-in. the interest of the general body of share- 
holders that the Legislature has, made provisions in 8.178 (2) requiring the notice 
of a meeting to set out.a statement containing all material facts concerning each 
special item of. business. ,- A notice of meeting when, it, contains, items of special 
business within, the ‘meaning’ of. s., 178 (2); (b) must disclose all the material facts. 
All the shareholders must be in a position to make up their mind in advance 


= 
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whether they will attend the meeting or leave it tc the good sense of the majority 
at the meeting. Any.non-compliance with this requirement will nullify the action 
taken at.the meeting. While considering the efficacy of sny such notice, a bene- 
volent construction will not be adopted so as to defeat the provisions of the 
statute: Jtis also clear that whetber or not a particular notice or an explanatory 
‘statement in a given case complies with the statutory requirement is a question 
of fact. There are two ways in which the mandatory provisions contained in s. 178 
may) be. contravened. Jt may be a case where no explanatory statement is at 
all appended to the item of special business, or it may be a case where the state- 
ment.is incomplete, misleading or tricky.. The contravention may be the result 
of. an act of omission. or an. act of commission. Whatever be the nature of the 
contravention, the question always is a mixed question of fact and law: Whena 
challenge is made in a Court of law the Ccurt will have to consider all the facts 
and circumstances of the case and then decide one way or the other. 


_ As the contravention alleged by the plointiffs in this case is a mixed question 
of law and fact, the pleadings certainly assume importance. Mr. Nariman has 
made a paint, as stated above, that the pleadings give.no indication that the 
plaintiffs ever alleged any contravention of s. 178. As the resolution is challenged 
on the ground of breach of s. 258 in particular and the provisions of the Companies 
Act in general there is certainly some difficulty in permitting the plaintiffs to 
raise this point. 

Mr. Thakkar has not accepted the position that the plaint does not contain 
sufficient averments. He has pointed out from the plaint and the written state- 
ment that the pleadings certainly give an indication that the plaintiffs wanted to 
challenge the legality.of the action on the ground of either want of or a defec- 
tive resolution. Mr. Thakkar relied upon the averments in. para. 7 of the plaint. 
The plaintiffs have averred that before increasing the number of directors under 
s: 258 of the Act and Article 169 of the Articles of Association, a resolution ought 
to have been passed after due compliance with the requirements of the provisions 
of the Companies Act. Mr. Thakkar says that though the plaintiffs have alleged 
‘contravention of the Companies Act, they have by implication referred to the re- 
quirement of an explanatory statement under s. 178 of the Act. Then Mr. Thakkar 
‘also read out portions of the written statement of the appellants particularly 
paras. 9 and 10, which, according to Mr. Thakkar, show that the defendants were 
aware of the challenge made by the plaintiffs to the legality of the resolutions on 
the various grounds. Even apart' from the pleadings, according to Mr. Thakkar, 
the parties were aware of all the relevant facts and the point about the appli- 


cability of s. 173 of the Act. Jn this connection reliance was also placed on the 


affidavits filed at the interlocutory stage in support of the notice of motion taken 
out for interim relief. Plaintiffs had in their affidavits referred to the defective 
explanatory statement and said that there is non-compliance with the requirements 
of s. 173. A reference was also made to the appeal memo (A.O; No. 436 of 1970) 


filed by the respondents in this Court against the interlocutory order. After ` 


considering all these submissions, I am of ‘the opinion that Mr. Thakkar can at 
best show in this case that there is no explanatory note at all accompanying 
the item of special business. But the averments referred to above are certainly 
insufficient to coyer a plea that the explanatory statement appended to the notice 
of the meeting about the special business is insufficient or misleading. Any such 
plea about insufficiency of the explanatory statement is very much like the plea 
of fraud. It is well settled that the plea of fraud must be substantiated by 
all relevant particulars disclosed in the pleadings. 

‘Then I have to deal with the points raised by Mr. Thakkar that in the “present 
case there is no explanatory statement and, therefore. there is a clear contraven- 
tion of the provisions of s. 178 of the Act. Mr. Thakkar says that there was no 
proposal in so many words about the increase of the number of directors. There 
was no such item in the notice. Therefore, there was no occasion for any explana- 
tory statement. - 

I have already referred to the contents of Items Nos. 8, 4, 7 and 8 in the notice 


2 
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of meeting. ` Items Nos. 3 and 4&'refer to ordinary business inasmuch as the 
directors- retiring by rotation were to be.re-elected. The: permanent strength 
af the Board of Directors was 8. Under Article 164 of the company, the number 
nearest to one-third had to retire from office.. Items Nos. 8 and 4 certainly indicate 
that the company was to fill up the two vacancies caused by the retirement of 
the directors by rotation. Now, items Nos. 7 and 8 state.that the Board had 
appointed two additional directors on April 10, 1969. Those directors, will cease 
to hold office under s. 260 of the Act on the date of the meeting. Notices, as re- 
quired under s. 257 of the Act, have been received by the company proposing the 
candidature of these additional directors at the meeting. This information 
about the item of business has to be considered along with the corresponding 
explanatory statement. The explanatory statement virtually restates what is 
contained in Item Nos. 7 and 8. One additional particular is also mentioned and 
that is the recommendation of the Board of Directors that the named persons be 
appointed as directors. Items Nos. 7 and 8 along with the explanatory statement 
certainly convey to the shareholders that the Board of Directors have made a . 
proposal that two more additional directors be appointed at the meeting and if 
possible the two named persons be elected to fill up those additional posts. In 
my opinion this is nothing short of a proposal to increase the strength of the 
Board of Directors from 8 to 10. Mr. Thakkar tried to show that all this informa- 
tion has nothing to do with the proposal to increase the’ number of directors. But 
despite his best efforts he was not in a position to convince me’ that all this 
information was in connection with some other intelligible topic. I have not 
been able to place any other construction on Items Nos. 7 and 8, and in my op- 
inion the plaintiffs have failed to make outa case that there is no information at 
all about the proposed special business accompanied by the required explanatory 
statement. i - f 


Then Mr. Thakkar argued that at any-rate the Court. must hold that the in- 
formation given along with the explanatory note is wholly misleading. Mr. 
Thakkar pointed out that the Board of Directors has nowhere indicated in the 
notice or the explanatory statement as to why it had made a proposal for increasing 
the number of directors. 


Mr. Nariman, on the other hand, submitted that the Board can only disclose 
known reasons and it is not in á position to disclose the unknown reasons. I do 
not find any substance in either of these contentions. In the absence of a plead- 
ing in fact, Mr. Thakkar cannot succéssfully show that there was no reason 
contained in the statement about the proposed increase. In my opinion the 
statement is a comprehensive and compendious statement. The Board has in 
a way indicated the reasons for the increase. It has stated that it was required to 
appoint two men of their confidence as additional directors. It is implicit in 
this action and the statement that the company needed their services. This 
is followed by a recommendation by the Board that'the two named persons be 
appointed to fill up the additional posts. This is sufficient reason for the proposed 
increase. A shareholder, after reading this information, can certainly form an 
intelligent judgment and make up his mind one way or the other. He may either 
choose to attend the meeting or leave it to the good sense of the majority of the 
voters. As the plaint does not show in what way the explanatory statement is 
defective, there is no reason to further examine the socalled defect pointed out 
by Mr. Thakkar. Mr. Nariman’s distinction between known and unknown 
reasons is also very far from convincing. One acts only for known reasons. Act- 
ing without reasons is a leap in the dark and, therefore, there is never any oc- 
_casion for giving unknown reasons. But I must make it clear that under s. 173 
(2) material facts will not necessarily include the reasons. It will all depend 
upon the nature of the subject-matter which constitutes the special business. Some 
times the facts stated are sufficiently eloquent and there is no need to justify the 
proposed action by giving reasons.- In the absence of sufficient pleadings, the 
plaintiffs in the present case cannot challenge the statements contained in the 
notice and the explanatory statement on the ground that the particulars are in- 


100 i THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


sufficient and/or misleading. In the result I disagree with the finding of the 
learned Judge and hold that there is no contravention of the provisions of 
s. 178 of the Companies Act. ` 

Then Mr. Thakkar argued that the learned Judge was in error in holding that 
the additional directors, like the retiring directors, are not required to file any 
written consent duly signed by them before their reappointment. by the company. 
This question involves the interpretavion of s.264(1) of the Act. Section 264 (1) 
as it originally stood in 1956 has gone through a process of one or two amendments. 
Before I consider the point and the various possible interpretations of s. 264, it 
will be necessary to state a few more facts. 

On April 9, 1969 there was a move for appointing the appellants as additional 
directors. On the same day two letters were separately addressed by the appel- 
lants to the company. The letters purported to be consent.in writing duly signed 
under s. 264 (1) of the Act. The appellants have.indicated their consent to act 
as a director of the company if appointed. On April 10, 1969 the Board of 
Directors appointed the appellants as additional directors under s. 260 of the Act. 
On April 10, 1969 separate proposals by two members were made in favour of 
the appointment of the appellants as directors at the ensuing meeting. Defen- 
dant No.1, the company in its written statement, has stated that after the receipt 

of the letters of consent dated April 9, 1969 the appellants were appointed as 
additional directors. ` Mr. Thakkar referred to form No. 29, which was sub- 
mitted on April 26, 1969, that is, long before the Annual General Meeting of the 
company. All these facts and circumstances accordi ing to Mr. Thakkar show 
that the letters of consent were, in fact, filed by the appellants in connection with 
their appointment as additional directors. The learned J udge has accepted this 
position. But Mr. Nariman for the appellants is challenging this finding. I 
may not consider this controversy at this stage. 

As stated above, it will be necessary to point out the AET changes before 
I consider s. 264 i in its present form. Section aor as originally enacted read as 
follows : 

“(D A person who is not a retiring director shall not be capable of being appointed 
director of a company unless he has, by himself or by his agent authorised in writing, signed 
and filed with the Registrar, a consent in writing to act as such director. 

(2). Sub-section (2) shall not apply to a pavate company unless it’is a subsidiary of a 
public company. ý 

. The provision as enacted required all ‘persons who desire to be considered for 
appointment as directors to file a written consent before their appointment. The 
consent had to be given before the appointment as without such consent the 
person was not capable of being appointed and he could not be considered a quali- 
fied or a fit person for appointment as director. Only one person was exempted 
from this condition and that was'a retiring director. It was not necessary for 
him to file any consent before his reappointment as a director. Then’as a result 
of the amending Act 65 of 1960 a new s. 264 was substituted with effect from 
December 28, 1960. The. new section reads as under: - 


264. (1) Every person (other than a pérson who has left- at the office of the company 
a notice under section 257 signifying his candidature for the ‘office of a director) proposed as 
a candidate for the office of a director shall sign, and file with the company, his consent in 
writing to act as a director, if anpomted, ‘ 

(2) A person other than— i 

(2) a director re-appointed after retirement by rotation or immediately on the expiry of 
his term of office, shall not act as a director of the company unless he has within thirty days 
of his appointment signed and filed with the Registrar his’ consent in writing to act as such 
director. . 

(8) This section shall ROE apply to a private company unless it is a subsidiary of a public 
company.” 

The significant change in the wording is the deletion of the words “shall not 

be capable of being appointed”. Section 264 (1) dispenses with the formal coti- 
‘sent in the case of a person who has proposed himself as a candidate for the office 
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of a director under:s. 257 of.the Act. Sub- section: (2) requires all persons newly 
appointed as directors to file with the Registrar within. 30 days of their appoint- 
ment a consent.in writing to,act as a director. Sub-section (2) makes it clear 
that unless such a consent is filed the person appointed shall not act as a director. 

Thereafter by Act No. 81. of 1965 the. section is substantially amended and I 
have to consider the section, SO, amended. ` “The. section in ‘the present form is as 
follows:  , oy ta o j i 

“264, (1). Every person (other than. a, pdicotor retiring by: rotation or otherwise or a 
person who has left at the office of the company a notice under section. 257 signifying his can- 
didature for the office of a director) proposed as a candidate for the office of, a director shall 
sign, and file with the. company, his consent in, ae ‘to act as a director, if appointed. 

(2) A person: other than—. a. 3 

(a) a director re-appointed after retirement, by, rotation’ or . immediately . on the expiry 
of his term of office, ot oP Ng hocks Ae ae a 

(b) an additional or alternate director, or'a Ap É filling : a “casual vacancy in the office 
of a director under section' 262, appointed as a director or re-appointed as an additional or 
alternate director, immediately:on the expiry ‘of his term of office, : ‘Or 

"{c) a-person named as a director of the. company” under its articles as first registered, 
shall not act as a director of the company unless he has within thirty days of his appointment 
signed and filed with the Registrar his consent in writing to act as such director. 

(3) , This section shall not apply to a private company unless it is a subsidiary of a public 
company. ” 3 aA 

The first point. debated before me by counsel an either side is whether s. 264 is 
directory. or mandatory. As the point is not covered by any direct authority, 
the counsel had to rely upon their original submissions and they have also referred 
to decisions which deal with the construction of statutes. 

Mr. Thakkar says that the section is mandatory ‘because the condition referred 
to in the section of filing a written consent is a "condition precedent to the valid 
appointment.’ The consent required ‘under s. 264 isto be in writing and duly 
signed. Section 264, (1) provides that ‘the person who is a candidate for the office 
of a ditector shall file’ his consent in the prescribed form to act as a director, if 
appointed. ‘Mr. Thakkar says that’the use of the ‘expression “shall” indicates 
that the séction is mandatory: Mr. Thakkar invited my attention to a number of 
judicial decisions about the interpretation of statutes. “He relied upon a decision 
of the’ Supreme Court reported in ‘Aswint Kumar v. Arabinda Bose® for the 
proposition that if ‘the’ specifie words used by the Legislature are clear then for 
interpretation the Courts could not rely upon the‘Statement of Objects and Rea- 
sons. Patanjali accel, c. J. a P 878 apare 32) has made a olioyang ob- 
servationsi: oa : I gael: ah as ‘ 


Ls 


“As regards the propriety cf.the referênte to the Statemėlit ‘of ‘objects: and reasons, it 
must be remembered that it seeks only to explain’ what ` reasons induced the mover to introduce 
thie Bill in the House and what objects he sought- to achieve: ‘But those objects and ‘reasons 
may or may ‘not - correspond to; the’ objéctive which’ the majcrity cf members had 
in view when they passed it into law. The’ Bill‘ may have’ undergone Tadical changes during 
its passage through the. House ‘or Houses, ‘and there is no guarantee thatthe reasons which 
Jed to its introduction. and the objects thereby sought: to be achieved’ have’ remained the same 
throughout till the Biil emerges ‘from ‘the House as an Act of the Legislature, ‘for they do not 
form part of the Bill and arè not ‘wotéd upon by’ th members. We, therefore, consider that 
the Statement of objects and reasons sires to the Bill should’ be ruled. out as an aid to the 
construction of a statute. Pee ge ics ay ro eee, ~ 


the yty 


“tt i is cleat that inilees thkeré i is any such” asxbiguity it would mot be oe. to the Court to 
, depart. from the normal rule ‘of construction’ which ‘is:that-the intention of the Legislature 
should be primarily gathered from the words which are used.. It is only when. the words used 
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are ambiguous that they would stand to be examined and construed in the light of surrounding 
circumstances and constitutional principle and practice.” 
At page 889 a further rule of construction of statute is stated : 


“Though it is not legitimate to refer to the statement of objects and reasons as an aid to 
thé Gonstruction or for ascertaining the meaning of any particular word’ used in the Act or 
Statute (See Aswini Kumar v. Arabinda Bose) nevertheless, this Court in The State of'` West 
Bengal v. Subodh Gopal Bose, referred to the same ‘for the limited purpose of ascertaining 
the:conditions prevailing at the time which actuated the sponsor of the Bill to introduce the 
same and the extent and urgency of the evil which he sought to remedy.’ ”’ 


Mr. Thakkar says that it is the primary rule of construction that the seats 
should be interpreted without looking into any other extraneous -circumstances. 
It is only when there is some ambiguity then, as stated by the Supreme Court, 
reference may be made to the objects and reasons for the limited purpose of find- 
ing out the PRELETA reason which prompted the Legislature to pass that enact- 
ment. ` i 

‘Then Mr. Thakkar kra to the rule which, in the judicial parlance, is recog- 
nised as the Golden Rule of construction of statutes. The statement of the’rule 
by Burton, J. in Warburton v. Loveland is reproduced by the learned author 
in Bindra’s Interpretation of Statutes, 5th edn. at p. 71 and is to the following 
effect : 

“I apprehend it is a rule in the construction of statutes, ‘that, in the first instance; the 
grammatical sense of the words is to be adhered to. If that is contrary to, or inconsistent -with 
any expressed intention, or any declared purpose of the statute; or if it would involve any ab- 
surdity, repugnance, or inconsistency... the grammatical sense must then’ be modified, ex- 
tended, or abridged so far as to avoid such in onvenience, but no further.” 

The following passage in Chapter XIII from Maxwell on the Interpretation. of 
Statutes, 12th edn. p. 814 also lays down a sound principle: 


“It is impossible to lay down any general rule for determining whether a provision is im- 
perative or directory. ‘No universal rule’ said Lord Campbell L.C. ‘can be laid down for the 
construction of statutes, as to whether mandatory enactments shall be considered directory 
only or obligatory with an implied nullification for disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the Legislature by carefully attending to the whole 
scope of the statute te be construed.’ And Lord Penzance said : ‘I believe, as far as any rule is 
concerned, you cannot safely go further than that in each case you must look to the subject- 
matter; consider the importance of the provision that has been disregarded, and the relation of 
that provision to the general object intended to be secured by the Act; and upon a review of the 
case in that aspect decide whether the matter i: what is called imperative or caly directory, ” 


Viewed in the light of these principles, the section, in my opinion, appears to 
be‘directory in so far as the person who desires to be a candidate for the office 
of a director would be required to file his consent. The object of the Legislature 
is evident when one considers the various amendments made by the Legislature 
before the section was enacted in the present form. Those who have once acted 
as. directors were only seeking re-appointment. It was considered throughout 
that the formal consent on their part was not necessary It is very clear as to 
why such a. condition was found necessary. It may be that a person who is 
appointed as a director may refuse to act on the ground that he had never consen- 
ted to act as a director. When such a flaw is discovered later on and the 
appointment will have to be igriored as ineffective, the company will have to 
take again further steps for filling the post of such director, Ordinarily a per- 
son appointed as.a director is not likely to refuse to act. In a rare case he may 
do so. It is only to avoid the attending inconvenience that the Legislature has 
prescribed the condition. In the section as originally worded, somewhat strong 
language was used. It was enacted that a person shall not be capable of being 
appointed as æ director unless he had‘ filed earlier his consent in writing to act 
as'such director. The deletion of these words in the subsequent amended form . 
of the section.1s not without significance. Perhaps the Legislature thought that 


15 [1954] S.C.R. 587, at p. 628. | 16 (1828)1 Hudson & Brooke, .628, 648. 
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the condition was: given comparatively'more importance when it was introduced 
in the section. If this is the only object which the Legislature sought to achieve 
by prescribing a prior consent in writing then there is no reason why the absence 
fo consent in all eases should invalidate the appointment. Even without a con- 
sent a person appointed may accept the appointment:and prefer to. act as a direc- 
tor. - This is likely to happen in -a majority of cases. Considering the section 
as a whole and bearing in mind the object of the Legislature and magnitude of 
the mischief intended to be avoided, I hold that s. 264(Z) is clearly directory and 
not mandatory. “I am only interpreting s. 264 (7) of the Act and it is not neces- 
sary to pronounce any opinion about s. 264 (2). Whether it is mandatory or 
directory will have to be decided in a suitable case. But I cannot help expressing 
my opinion that the difference in the, language has certainly. assisted me in rea- 
ching my conclusion about the directory nature of s. 264 (1) of the Act. The 
consent under s.. 264 (2) which is to be filed with the Registrar is a condition 
precedent for acting as a director. The sub-section provides that a person, who 
is being- appointed for the first time as a director, shall not act as a director of 
the company unless. he has filed the consent within the prescribed time. No 
argument is. necessary for saying that the sub-section is mandatory. 

Then Mr. Thakkar submitted that the learned Judge was in error in holding 
that there is really no difference between the retiring director and the additional 
director while considering the application of s. 264 (1) of the Act. As all the 
relevant points were urged.before me I had to consider them and give my decision 
accordingly. In fact when J found that the séction is directory it is sufficient 
for the final dispasal of the appeal but these are all points of law touching the 
interpretation of s. 264 (I) as‘a whole and, therefore, I must consider each point 
urged by the counsel separately. - 

That takes me.to the interpretation of the key words in s. 264 (1) “or other- 
wise”. The learned Judge while considering these words has relied on the 
dictionary meaning of the expression ‘retire’. A person retires when he ceases 
to hold a particular office. There is no difference betwcen retiring by rotation 
and retiring by ceasing to hold office. The additional directors appointed under 
s. 260 hold office only upto the date of the next Annual General Meeting. In 
other words they cease to hold office before the date of the next Annual General 
Meeting. Mr. Thakkar says that the learned Judge was not right in ‘reaching 
this conclusion. ‘According to Mr. ‘Thakkar there is material difference between 
the two set of directors. Mr. Thakkar points out that under s. 256 (1) of the Act 
certain proportion of directors retire by rotation. Under s. 256 (2) the directors 
retire by rotation at-every Annual General Meeting. Whereas under s. 260 first 
proviso, the additional director holds- office only -upto the date of the next Annual 
General Meeting of the company. In other words, the additional director ceases 
to hold office earlier and thereafter-the retiring director ‘who vacaies the cffice 
at the meeting remains in office for at least a short duration. Mr, Thakkar says 
that this distinction between the tenure of the two classes of directors is recognised 
even under the English Law. Mr. Thakkar has relied on a decision reported in Eyre v. 
Milton Proprietary, Ld.t7, The Court in that case was required to consider: the 
exact connotation of two articles 85 and 90 of the Articles of Association of the 
company. The Court had to decide the meaning of the expression “of the whole 
number of directors” in Article 85. That was necessary to determine the number 
of directors who had to retire in a particular year. There was no doubt that the 
expression “whole number of directors” did not include the Managing Director. 
Article 90 provided that the Board may from time to time appoint additional 
directors but any director so appointed shall hold office only, until the next 
following ordinary general meeting of the company, and shall then be eligible for 
re-election. The point for consideration depended for its answer on the words 
of Article 85 4s compared.with the words of Article. 90 and in particular certain 
latter words of Article 85. According to the Court there must be some point of 
time at which it was taibe ascertained as'to wha are the whole number of directors 
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to whom must be applied the provision relating to retirement. -That point of time 
was to be at the. ordinary general meeting. It was clear from Article 90 that 
at.the annual general meeting the two additional directors will not be in office 
' as they were.to hold_office. only until the next following ordinary general meeting 
of the.company: At the.commencement of the ordinary general meeting they 
will be no longer in office. But: the retiring directors and the other continuing 
directors will act as directors throughout the meeting. In other words,. they 
would constitute the total number of directors, for deciding the proportion of the 
directors.retiring. Romer L. J. at page 257 sums up the legal position in the 
ee words : E eoo k 


.. agree that in the circumstances the number of ‘directors to be- considered is the 
number of directors existing at the moment when the-ordinary general meeting begins, and 
inasmuch as at the particular moment that it begins the two directors elected under art. 90 
cease to be directors, the number of-directors then must be taken to be five and not seven,” - 


Mr: Thakkar relies on this decision for underlining a similar distinction between 
the directors retiring by rotation at every annual general meeting ‘and the addi- 
tional directors holding office only upto the date of the next annual general meet- 
ing. - Mr. Thakkar says that when the Legislature has used the expressions like 
“retiring” and “holding office” up to a particular point of time, the Court will 
have to interpret the different words in a'different way. In support of this rule 
of interpretation he relies on a decision of this Court reported in E. & W. Insurance 
Co. v. Kamala Mehta's, Chief J ustice Chagla, who delivered the judgment of the 
ponch says (p, 548): — 

...Now, the normal canon of construction either of a statute or of articles of epacianon 
is is that when different expressions are used they are intended to connote something different,.. 


There cannot'be any dispute about this rule of interpretation. Giving full effect 
to the rule it only means that a retiring director ceases to hold office later than 
the additional director. The difference in the duration of their tenure is brdught 
out: by the Legislature’ by using. appropriate expressions. But it will not be 
correct to carry this distinction too far. While interpreting the words appearing 
in s. 264, the expression “retiring by rotation” has to be understood in conjunc- 
tion with or along with the other key word “otherwise”. These two expressions 
certainly are us:d for covering or for including. different set of directors who 
cease to hold office. “We know very well what is meant by a director retiring by 
rotation.. Section 256° (7) -provides that at the: first annual general meeting’ 
one-third of the directors for the time being as are liable to ‘retire by rotation, 
or if their number is not three or a multiple of three, then the number nearest 
to- one-third,. shall retire from office. Then the ‘question arises-on a literal in- 
terpretation of the words as to who are the other directors who otherwise retire, 
that is, retire.otherwise than by rotation. Mr. Thakkar says that the Articles 
of Association of a company may provide that all the directors en bloc, shall 
retire and in that case the company ‘might appoint directors to fill up all the 
vacancies. Mr. Thakkar‘has not been able to indicate any other-class of directors 
who-will be covered by the expression “or otherwise’. He maintained that under 
s. 256, (1) a company may by its Articles provide that,a certain proportion of 
directors will ever remain in office and only the remaining directors will wholly 
retire and it is to cover. such a class of- directors retiring in this, manner that tne 
expression “or otherwise” is used by. the. Legislature in s. 264 (1) of the Act. 

‘Jt is difficult ‘to accept this - ‘interpretation . of s. 256 g ). Section 251 (1) 
provides : : 

. Onie- third of such of the directors for the time Being as are liable to retire by rotation 
or if their number is not three or a „multiple ue aie ma ‘the number nearest to one-third, 
shall retire from office.” 

In the illustration given by Mr. Thakkar, a ean fixed number'of directors will 
remain in office perm anently and the others will retire, $ co as to enable the company 
to fill up those ‘vacancies. ‘Those who are retiring in this-manner are, accord- 
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ing to Mr. Thakkar, not retiring by ‘rotation. I am not prepared to accept this 
interpretation of s. 256,(1)- of the Act. When few of the directors retire in the 
manner-indicated,in s. 256 (1) of the Act, then they are retiring by rotation. -If 
the Articles so provide, all.the, directors may retire and-that retirement certainly 
will not: be covered. by the expression “retiring by rotation.” On a reference to 
the Shorter: Oxford Dictionary; -Vol., II :.N-Z, 8rd edn. revised with Addenda, 
I find that the adverb “otherwise”? means:in another way or in other ways. 
Whether. the -expression ‘‘otherwise’’. would. include one or more classes is not 
clear., At any rate, the expression is somewhat equivocal. In such a case I will 
be justified i in following the dictum laid down by the Supreme Court in FV. R. 
Suteria v.. N. P. Bhanvadia®. The Supreme Court in-that case, while interpret- 
ing, certain. Articles of the Constitution, relied upon.the statement of objects and 
reasons. The Supreme . Court had to- decide whether certain provisions were 
directory, or niandatory. As the provisions themselves were not clear, reliance 
was placed on the statement of objects and reasons for finding out the intention 
of the Legislature. I may reproduce the following. passage from the judgment 
of Mitter J: which-appears at p. 769 para. 11 of the report : 


, “The, above cases are sufficient to. show, that. non-compliance with the provisions of a 
statute or, Constitution will not necessarily render a proceeding invalid if by considering its 
nature, its design and the consequences which follow: from its non-observance one is not led 
to the conclusion that the legislature or the constitution-makers intended that there should 
be no departure from the strict words used,” 


So, in other words, while interpreting the words or even while departing from the 
strict words used, the Court may find out the intention of the Legislature by 
referring to the statement.of objects and reasons. Mr. Nariman rightly says that 
relying on this decision one can look at: the notes on clauses preceding the amend- 
ment of s. 264'of the Act. (See Gazette of India, Extra- ordinary, Part II Sec. I, 
1964 dated September 21,1964). Clause 32 reeds as under: 


_, 7 “Section 264 requires that a „person proposed as a candidate for the office of director should 
file with the company his consent to act as directcr, if appointed. It also requires that a 
person other than a director re-appointed after retirement by 1otation shall not act as director 
unless he has filed with the Registrar his consent in writing to act as such. ‘This amend- 
ment seeks to éxempt persons who have Served as Directors in the immediate preceding term 
from these’ requirements. It is felt that in the case of such persons the requirement to file their 
consent in writing is a formality which could well be dispensed with.” 
Clause 32 shows in unmistakable terms as to why the exceptions. were enacted to 
dispense with the filing of consent in certain cases. No such consent either under 
s. 264 (I) or-sub-s. (2) was necessary .in the case of persons who had immediately 
before the reappointment acted’ as directors. Considering the object of. the 
amendment there is:no reason why the additional .directors who are expressly 
exempted from requirement of filing a consent under s: 264(2) should be excluded 

while construing somewhat similar exeniption under s. 264 (1) of the Act. In my 
opinion the expression “otherwise” covers all the other directors who for one reason 
or the other cease to ‘hald office and. are immediately thereafter reappointed as 
directors. For these reasons I hold that the learned Judge was right when he re- 
corded a finding’ that additional directors:are not required to file any written ccn- 
sent under s.264 ofthe Act, ‘asa, poneen precedent -for the validity of their re- 
appointment! «3.6 ek 

Then Mr. Nariman submitted that no such consent under s. 264 (1) is re- 
quired for, appointment of any person as, an, an director under £. 260 of the 
Act. He relies on the wording of s. 264 (1), viz. : 


“Every person ... proposed as a candidate for the: office ‘of a director shal] sign and file 
with the company, his consent in writing to act as a director, -if appointed.” 
These words,‘avcording to Mr. Nariman, indicate that the consent contemplated is 
referable to the candidature of the person for the office of director. That can only 
be at the meeting of the company in: which directors are appointed by unanimous 
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or majority vote of the shareholders. Mr. Nariman says that s.260 confers power 
on the Board of Directors tò appoint additional directors when so permitted 
by the Articles of Association of the company. Neither in s.260-nor anywhere in 
the Articles of the company are there provisions requiring the person to file his 
consent before his appointment as additional director. A. closer reading of s. 264(Z) 
furnishes one more reason in- support. of the interpretation suggested by 
Mr. Nariman. One of the perscns, who is exempted from the condition of -filing 
such a consent is one who has left at the office of the company a notice under s. 257 
signifying his candidature for the office of a director. This clearly shows that 
the provision about consert is in connection with the appointment of directors 
at the meeting of the company. Even the consent that is prescribed is to be in 
writing to ect as a director, if appointed. There are no such, words to show that 
the consent is given to act as a director or an additional director. These various 
expressions used by the Legistature certainly indicate that s.264(Z) does not in any 
manner’regulate the appointment of edditional directors under s. 260 of the Act: 


It is not disputed before me nor was there any dispute before the learned Judge 
about the fact that there is one set of written consent filed in this case on behalf of 
the appellants. It is not necessary to-resolve the cantroversy whether it was with 
reference to the appointment as an additional director or with reference to the re- 
appointment as a director. If no consent was required for any appointment under 
s. 260 that consent, if filed, will be redundant. It is true that the company by its 
written statement has taken up a contention that after receipt of these consents 
the appellants were appointed as additional directors. Mr. Thakkar also submitted 
that that may be accepted as a fact in view of the various facts and circumstances 
mentioned above. But the appellants in their written statement have pleaded that 
these written consents certainly validated their appointment in the general meeting. 
Once itis found as a fact that no consent was required for the appellants’ appoint- 
ment as additional directors, then there is no reason why the appellants should not 
be allowed to rely upon the letters of consent, when the validity of their appoint- 
ment is.challenged by the plaintiffs. Letters of consent were to be filed duly signed 
by the persons concerned with the company. They are so signed and filed with the 
company. There are no words used in the letters to indicate that they had given 
the consent only to act, as additional directors, if appointed. Jn the absence 
of any such restrictive words, it can be fairly assumed that they gave their 
consent in writing not only ta act as additional directors, if appointed, but also 
to act as directors, if appointed. In my opinion even for this additional reason 
the appointment of the appellants cannot be challenged. 


The last point raised in the present appeal is about the maintainability of the 
suit. Mr. Nariman, consistent with the appellants’ stend in the lower Court, 
submits that the plaintiffs have come to’ the Court with certain grievances 
about the irregularities committed by the Company while appointing the 
appellants as directors. Mr. Nariman relied upon a -decision of this . Court 
reported in Bhajekar v. Shinkar®®, It was a suit by the shareholders challeng- 
ing irregularities committed by the directors. It was held that such a suit 
was not competent. The headnote indicates that there are certain recognised 
exceptions to the rule thet mere irregularities committed during the course’of the 
management of the internal affairs of the company do not furnish any cause of action 
to the shareholder or shareholders. The relevant head-note is to the following 
effect : 2 . i . . 

“The supremacy of the majority of shareholders is subject to certain exceptions, viz., 
(1) where the act complained of is ultra-vires the company, (2) where the act complained of is 
a fraud on the minority, and (8) where there is an absolute necessity to waive the rule in order 
that there may not be a denial of justice.” - 


Mr. Nariman submits that the present ĉase is not covered by arly one of ‘these three 
exceptions. The appellants were appointed directors by an unanimous resolution 
passed at the meeting of the company. The plaintiffs after a long lapse of time had 
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no'reason torush tothe Courtforanyrelief. It is not an act which is patently illegal 
or ultra vires the company. But I find it difficult to accept this contention of Mr. 
Nariman. I have already held that s. 178 is mandatory and not directory. Any 
noncompliance with the provisions of s.178 will result in the nullification of the act. 
The plaintiffs heve alleged that there was contravention of s. 258 of the Indian 
Companies Act, as there was no valid resolution proposing the increase in the number 
of directors. It may be that the plaintiffs have not eventually succeeded in the 
suit. In view of the findings recorded by me, it cannot be said that the suit as 
framed is not competent. -In my opinion the plaintiffs case will be covered by the 
first of the three exceptions mentioned above. The learned Judge was, therefore, 
right when he held that the suit as framed was mainteinable. 


` Mr. Buch with Mr. Munshi, who appeared for respondent No. 3 company submits 
to the orders of this Court. l 


Tn the result the appeal is allowed, the judgment and decree of the lower Court is 
set aside and the plaintiffs’ suit is dismissed with costs throughout. Respondents 
Nos. l-and 2 will not be liable to pay the costs of respondent No. 3 throughout. 


Appeal allowed. 


Before Mr. Justice K. K. Desai. ' 
SOHANRAJ GANESHMAL SHAH v. GULABRAO B. KATE.* 


Civil Procedure Code (Act V of 1908), O. XXXVIL, tr. 3, 6—When order under rr. 5 and. 6 
can be made.’ A f 


Order under Rule 6 of Order XXXVIII of the Civil Procedure Code, 1908, confirming the 
attachment and in the alternative giving option to the defendant to furnish security can 
only be made in cases in which the Court holds that the defendant was disposing of his 
properties or removing the same from the jurisdiction of the Court with intent to defraud 
and defeat his creditors. - But in cases in which it is found that the defendant was not 

` - disposing of any part of his property or removing the same from jurisdiction of the Court 
` -~ with intent to defraud his creditors, order directing the defendant to furnish security can 

never be made. ee HR es 


~ 


Tne facts appear in the judgment. 


K. J. Abhyankar, for the appellant. 
‘J. E. Shinde for A. G. Sabnis, for respondents Nos. 1 and 2. 


K. K. Desar J. This is an appeal on behalf of the original plaintiff from the 
order dated Octaber 22, 1970, dismissing the plaintiff’s application for attachment 
before judgment and directing that the surety Namdev Laxman Bibave was not 
liable. for payment of the amount due to the plaintiff under the surety-bond dated 
July 25, 1969 and that the surety stood discharged. 


Mr. Abhyankar for the plaintiff has contended that the learned Judge erred in 
thinking that the. application exh. 4 for en order of attachment before judgment 
had not been already disposed of campletely by the prior order. dated July 24, 
1969, and by the execution of the surety-bond dated July 25, 1969, in pursuance 
of the above prior order dated July 24, 1969. The impugned -order had been made 
on the wrong footing that the application exh. 4 for order of attachment before 
judgment had still remained outstanding for disposal. The order was entirely mis- 
conceived and not sustainable. Mr. Shinde for the surety Namdev Laxman 
Bibave has denied these contertions made by Mr. Abhyankar. He has submitted 
that the application exh. 4 had remained outstanding to be disposed of and the 
finding.m the impugned order that the defendant- had not disposed of any of 
his properties to defraud his creditors was correct.. The application for attach- 
ment before judgment had accordingly been rightly dismissed. 


*Decided, April 16, 1971. ‘First Appeal Pol, Civil’ Judge, Senior Division, at Poona, 
No. 50 of 1971, against the decision of D.D. in Special Civil:Suit No. 145 of 1969. 
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‘In connectiori with these rival contentions, the following are relevant facts :— 

On or about June 17, 1969, the plaintiff instituted the present suit for recovering - 
Rs. 10,165, interest and ecsts from the defendant. By application exh. 4 filed 
on June 17, 1969, the plaintiff applied for attachment before judgment on the 
ground that the defendant was not the owner of any immovable property situated 
within the jurisdiction of the. Court and the defendant. was involved in heavy 
debts. The defendant had with ulterior and fraudulent intention to deceive his 
creditors sold away his Fiat miotor-car and transferred a truck ‘of his ownership 
in the name of a third party. The.defendant-owned the motor truck bearing 
No. BYL 5937, though he had purchased it ‘in the name of his wife. The plaintiff 
applied for an ‘order of attachment before judgment i in respect of the above truck. 
On that application, an ex parte order, for attachment before judgment was issued 
_on June 20, 1969. The order directed attachment but stated: “If the defendant 
gives solvent security of Rs. 12,000/- the attachment shall not be made. Notice; 
pay emergent process”. It is clear that the warrant of attachment containing the 
above direetions for attaching the above truck was duly served. - The defendant 
thereupon filed ‘his ‘say -by the affidavit ‘dated July 24, 1969, éxh. 13. ‘By this 
affidavit, the defendant denied the various allegations made by the plaintiff in 
the application exh. 4, but he stated that without prejudice to these denials he 
was prepared to give an undertaking not ta sell or dispase of any of hi: properties 
pending the hearing. His wife would- also give such an undertaking. He, therefore _ 
applied for raising of the attachment and delivery. and/or return “of the truck free 
of attachment. Upon the filing of this affidavit exh. 13, the trial Court heard 
the pleadets of the:parties and directed that.the truck be ‘released from attach- 
ment “if the defendant gives solvent security for Rs. 12,000/-”. This order was 
made on July 24, 1969, and the. submission of Mr. Abhyankar has been that 
this is the final order whereby: the plaintiff’s. application exh. 4 for attachment 
before judgment was completely. disposed of. - The effect of the order was that 
attachment of the truck was confirmed, subject, however, to the option given to 
the defendant to get the attachment. raised upon furnishing solvent security for 
Rs. 12,000. The defendant, accepted the correctness of the above order as appears 
from the Nazir’s, report, and the surety-bond: dated July .25, 1969.. The Nazir ` 
reported that the defendant had produced surety of Rs. 12, 000. The surety had 
agreed to produce solvency certificate. The attachment on the truck stood raised. 
I have no doubt that the truck was released from attachement upon execution 
of the surety-bond by the present respondent. : 

oe bond is dated July 25, 1969, and the relevant part thereof reads: as follows: 


. -I do hereby enter into an agreement with the Hon’ble Court that should “the defendant 
fail to act upto any order,that may be. passed ' hereafter ~.... then I and my heirs, executors, 
assigns or legal representatives shall bring-and Pay. into Court, in ‘cash, the: sum of Rs.; 12,000 

„at any time the: Hon’ble Court may. order so. 


"The: ‘suit was heard and disposed! of ie ‘the ‘final ' iad and ' decree dated 
October 22, 1970. The plaintiff obtained decree for Rs. 10,165' and interest and 
costs "as appearing in’ the judgment.". Apparently, the defendant having been 
ordered tc pay the above decreta amount.to the plaintiff the present. respondent 
as surety had become liable to pay the décretal debt under the above surety-bond. 
The trial Court, however, in my: view, entirely wrongly proceeded to pronounce the 
impugned’ ordér slong, with ‘its judgment in the suit on October 22, 1970, on the 
footing that.the issues raised by the affidavit exh. 13 by-denial of the allegations 
in application exh. 4 were’ outstanding: to be: decided, : The trial.Court held 
that the -plaintiff’s application ` for. ‘attachment “before judgment ‘was ‘not. 
Sustainable. It found that the defendant had: not! transferred any of bis pro- 
perties. fraudulently with intent to defeat his creditors. ` The trial-Court, therefore, 
pronouticed that the surety was not liable for payment. of any amount to-the plain- 
tiff under the above surety-bond. : In the main ‘judgment i in the suit, in' discussing 
the issue No. 6, the trial Court referred to the above application exh. 4 and stated : 
“I have passed , the orders on the application for attachment before judgment 
today and I have held that the surety would be discharged and there. would, thus 
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be no liability on the surety, but that ‘only’the defendant would be liable for the 
amount.” ` In' that very: paragraph the ‘trial, ‘Court noticed ‘that the defendant 
had filed his own insolvency’ ‘petition. The’ ‘trial’ Court’ was aware that the 
defendant was likely to be adjudged insolvent and that the plaintiff was not in a 
_ position to recover the decretal debt from the defendant. 


I have found it extremely difficult to appreciate the reasons why the trial Court 
proceeded to make findings on the issues which arose on the application exh. 4 
by the impugned order dated ‘October’22, '1970. ` It- is difficult to understand 
why these issues.should -not. have ‘been ‘considered ^as completely -heard and 
disposed of. by the, order, dated. July 24, 1969., The matter of the appli- 
cation for attachment ,before judgment .under O,XXXVIII, r. 5 of the 
Code of Civil Procedure is in normal circumstances: disposed of much 
prior to ‘the hearing of the suit in which such application is made. The initial 
order that the Court makes under the above Rule 5 is a direction to the defendant 
to furnish security in the sum mentioned by the Court -as may be sufficient to 
satisfy the decree or to appear and show cause, why the defendant was not bound 
tadoso The order of attachment is.thus initially issued under the last part of 
cl. (1) of-r..5 in the above:manner, After. the. order.of the above nature is made 
the final hearing of the application under r. 5 takes place in accordance with the 


* 


provisions in r. 6 which runs as follows: ¢ = tu! l 

“6. (1) ‘Where the defendant fails to show cause’ Why ‘he should not furnish security, 
‘or fails to furnish the security required, within the time fixed ‘by’ the Court, the Court may 
- order that the property specified, or such portion ‘thereof ‘as appears sufficient to satisfy any 

decree which may be passed in the suit, be attached: ‘°° `) Es 

_ (2) Where the defendant shows suchi cause or furnislies ‘the. required security, and the 
property specified or any portion of it has been attached; tle Court shall order the attach- 
ment to be withdrawn, or make such other order as it think fit.” ~, - |, 


I have no doubt that the order dated July 24, 1969, is the,order in accordance 
with the provisions in r. 6. By that order; after hearing parties, the direction 
‘given was that the ‘attacliment of thè truck should be raised on the defendant 
giving solvent security for Rs. 12,000. Such‘an order can only. be-made in cases 
‘in which the plaintiff's application for attachment before judgment is 
‘found ‘sustainable -under ‘the : aboye r.‘5.' In -cases in which it is found 
that- the deferidant was not “disposing “of “any, part of his property ‘or 
-removing the.same from jurisdiction-of.the Court with intent to defraud his 
-ereditors, order directing thé defendant’ to “furnish security as made by 
‘the present order dated July 24;' 1969, 'can never be made. In other words, 
‘order under’r, 6 confirming the attachment and in the alternative giving option 
to the defendant.to furnish security. can only be made-in cases in which the Court 
holds that 'the defendant ‘was disposing’ of his:properties or removing the same 
from jurisdiction of ‘Court -with intent to’defraud’ and defeat his creditors. .It 
is abundantly clear that the order dated July..24,.1969, directing. that attach- 
ment: should be raised only if the defendant furnishes security’in the. sum of 
‘Rs. 12,000, must‘be héld to-be order. made upon the final hearing of the application 
exh. 4.” The ‘order was complete ‘disposal:.of.'that appliction.: "The order -dated 
July 24 was made under r: 6.- ‘It'is difficult to-appreciate why the learned Judge 
did not apply his mind to'the contents of rr."5 andi6. end considercd the matter 
of the application exh: 4 once again on the footing that it was not completely disposed 
-of by the order dated July 24 and by exécution of the surety-bond. by the present 
respondent: on’ July 25:° The quéstion'of the application exh. 4 was not liable to 
be once again considered at any‘subsequent-stage. The learned Judge made the 
` ‘impugned order by!reconsidering the’ application exh. '4 after it-had been disposed 
of on July 24, 1969. The submissions made by Mr. Abhyankar are correct and are 
accepted. The learned Judge’s observations: in connection with the release of 
the respondent in this application from the ‘surety-bond as -contained in the im- 
pugned order and the para. 8 of his judgment are contrary tolaw. The order and 
the above observations are accordingly set aside: The respondent is bound to 


- 


+ 


110 THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


discharge the decretal debt. The plaintiff will be accordingly entitled to enforce 
the surety-bond in aceordance with law. The respondent will pay costs of 
this appeal. The order dated October 22, 1970, is set aside. 


- Appeal allowed. 


- - 


Before Mr. Justice K, K. Desai,- -n 
DEVIDAS NARAYAN KANGO v. BRIJLAL LAKDU BHAVSAR.” 


Provincial Insolvency Act (Act V of 1920), Secs. 41, 42, 44--Bombay Provincial Insolvency Rules, 
1924, Rule 23—Duties of Insolvency Court in the matter of application for discharge—Practice. 


In the matter of an application for discharge made by an insolvent under s. 41 of the 
Provincial Insolvency Act, 1920, deep inquiries relating to the debts claimed by creditors 
and denied by insolvents should never be held. Such inquiries are entirely irrelevant to the 
purpose of and/or questions involved in an apphcation ‘for discharge. Ordinarily, in the 
matter of such an application oral evidence of contesting parties should never be recorded. 
It is sufficient for the Insolvency Court to find out by reading the affidavits filed as to 
whether facts and circumstances mentioned in s. 42 of the Act exist. The existence or 
otherwise of these facts and circumstances is not required to be adjudicated upon as on 
a trial of issues. Unless these facts and circumstances appear to exist, the Insolvency 
Court is bound to give an order of discharge without any conditions. If the circumstances 
seem to exist, the discharge can be made conditional. Insolvency Courts should adhere to 
Rule 23 of the Bombay Provincial Insolvency Rules, 1924, made by the High Court. ; 

In the matter of application for discharge the Insolvency Court has a right to gather all 
relevant information from whatever sources available and is also entitled to form its opinion 
on a report made by receiver of the insolvent’s estate. f 


Tue facts appear in the judgment, 
'R. V: Desai, for the appellant. (In both the matters). 
V. K. Joshi, for respondents Nos. 1 and 8 (In A.O. 107/71) and respondents 
Nos, 1, 2, and 4 (In A. O. No. 108/71). 


K. K. Desar J. The order of the Insolvency Court on Miscellaneous Appli- 
cation No.114 of 1966 dated April 10, 1968, and the appellate order of the Extra 
Assistant Judge, Jalgaon, dated August 29, 1970, disclose pathetic ignorance of 
both the Courts about the objects and purposes of the law of insolvency and 
particularly the provisions therein in connection with discharge of insolvents and 
realisation and collection of assets of an insolvent by appointment of a receiver. 


One Brijlal Bhavsar and his sons Bhagwan and Sudhakar carried. on business 
as members of a joint and undivided Hindu fawily. On February 12, 1964, 
these three persons applied for an order of their own adjudication as insolvents 
on the ground that they were unable to pay and discharge their debts having 
suffered heavy losses in business. One of. the debts mentioned in the insolvency 
-petition was of Rs. 1,200 due to the creditor Devidas Narayan Kango. An order 
of adjudication was made on January 7, 1965. ` The order provided that. the 
debtors should apply for final discharge within six months from the date of the 
order. By Miscellaneous Application No, 114 of 1966 instituted on June, 29, 
1965, the three inslovents applied for discharge. In the epplication particulars 
of the debts due and inability to pay debts was admitted. It was further alleged 
that the insolvents were not in possession of any property of any kind for discharg- 
ing their liability to pay debts. At the hearing of the application, affidavits 
-were tendered on behalf of the creditors Devidas Narayan Kango and Somnath 


* Decided, April 22, 1971. Second Appeal Appeal No..826 of 1968, reversing the order 
No. 107 of 1971 from order with A.O. No. paned by D. G. Mahadeokar, Civil Judge, 
108 of 1971 and Civil Appeal No. 709 of 1971, enviar Division at Jalgaon, ‘in Insolvency 
‘against the decision of M.S. Ratnaparkhi, Extra Petition No. 1 of 1964. 

_. Assistant Judge at Jalgaon, in Insolvency f 
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Rango: Choudhari, with intent to oppose an order of absoluté discharge. The 
Insolvency’ Court held that the. allegation of the insolvents that they did 
not own any property was incorrect and that the insolvents had continued 
to trade in, Agarbatti continuously. even after the date of the adjudication 
order. The Insolvency Court refused discharge by the order dated May 4, 1968. 
‘By the appellate order dated August 29, 1970, meade in Civil Appeal No. 386 
of 1968, the Extra Assistant Judge observed that proper inquiry was not held 
in respect of the debt claimed by creditor Devidas Kango. He observed that the 
contention .of the insolvents.was that by, reason of the bar of limitation and 
otherwise the debt claimed by Devidas Kengo was in law not in existence.. He, 
therefore, observed: “In my opinion, therefore, it will be necessary to investigate 
this point in details. , The appeal preferred by the insolvents, therefore, deserves 
to be allowed.” In consequence of the above observation, the learned Judge 
directed.the Insolvency Court ta hold a fresh inquiry in the matter of the debt 
claimed, by Devidas Kango and then consider the application. for discharge. 


In the-matter of the. above application for discharge, the creditors Somnath 
Choudhari and Devidas Kango filed an application cxh. 1:7 on September 25, 1967, 
for. appointment of a' receiver of the estate of the insolvents: They annexed to 
their application a schedule of what according to them were the properties of and 
was the estate of the insolvents. By their affidavit in reply exh. 20, the insolvents 
contended that the properties mentioned in the schedule-were not of their owner- 
ship and receiver, if any , appointed would not be entitled to take possession of 
these properties. Their case was. that these properties belonged to Annapurna- 
‘bai, the wife of-insolvent Brijlal Bhavsar.. The contentions -made by the 
creditors and the insolvents as above were not inquired into and adjudicated upon. 
Creditor Devidas Kango filed a second application exh. 48 on February 18, 1968, 
for. appointment of a receiver. He. supported that. application by an affidavit 
giving particulars. These applications for appointment of a receiver were dis- 
posed. of by the Insolvency.Court by the same order by: which it disposed of the 
application for discharge. The Insolvency Court having held that the debtors 
were carrying on business of .Agarbatti and that business continued to belong 
to and was of the ownership of the debtors, appointed receiver and directed that 
‘tthe property be attached and the creditors be accordingly paid.” By the appellate 
order dated August 29, 1970, this-order has been reversed mainly on the ground 
that a proper inquiry had not been held on the question of the praperties mentioned 
in the. applications for appointment of receiver being of the ownership of the 
debtors. - The learned Extra Assistant Judge directed an inquiry to be held for 
investigation into’ the above question and set aside the order appointing 
receiver and attaching properties. These questions-were disposed of by the single 
appellate order dated August 29, 1970, but have now been separately challenged 
‘in the present two appeals filed by-creditor Devidas Kango. 


'. It-is ‘submitted on behalf of this creditor that the admission made by the in- 
solvents in their application for discharge that they were not possessed of and did not 
own .any property whatsoever was an admission of facts on the basis whereof the 
Insolvency’ Court wes entitled to refuse the order of discharge to the insolvents. 
The appellate order setting aside the order of refusal of discharge should accord- 
ingly be set ‘aside. > In‘connection with the question of appointment of receiver, 
‘the submission was that in the matter of the insolvency of the debtor which com- 
menced with the adjudication order dated January 7, 1965, and which related 
back to the date of the petition, i. e: February 12, 1964, appointment of a receiver 
of the estate of the insolvents was absolute ‘necessity for collection and realisation 
‘of the estate and/or properties of insolventsfor distribution amongst the ereditors. 
The learned Extra Assistant Judge was.accordingly wrong in setting aside the 
order of appointment of receiver. - 

_ The submission on behalf of the insolvents is that the learned Extra Assistant 
Judge is right in his finding that the questions of debt due to, Devidas Kango and 
of the debtors’ contention that the properties disclosed did not belong to them 
were liable to be adjudicated upon in the first instance before the application 
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for. discharge and appointment of receiver could be disposed of. There is no sub- 
stance.in these contentions made on behalf-of-the insolvents, as-I will presently 
point out. . - 3 eee ao 

In connection with applications for discharge made by insolvents under- s. 41 
of the. Provincial Insolvency: Act, it is always necessary for Insolvency- Courts to 
remember that-.one of the main purpose. and object of -the law of -insolvency 
is to protect an insolvent debtor from ordinary coercive process of execution and 
litigation that may be- instituted by his‘ creditors -in normal circumstances. 
The direct purpose of an order-of discharge is to enable the insolvent debtor once 
again.to indulge into business activities freed from liability to pay his prior debts. 
It is for this reason that in sub-s. (2) of s. 44 it is provided that ‘‘...an order of-dis- 
charge shall release the insolvent: from all debts provable under this Act.” The 
applications for discharge have to be considered ‘by Insolvency Courts in the light 
of the above true purpose and object of the insolvency law. Section 42 mentions. - 
the facts and circumstances -in which ‘an insolvent debtor, should as an un- 
desirable trader not be given an absolute discharge and when order should? be 
made in aecordance with provisions in sub-s. (2) of s. 41.. The contents of s. 42 
show that in ordinary and normal cases, insolvent debtors should be released 
from all provable debts by orders of discharge so that. they are enabled onée 
again to ‘trade freely, in spite of their past-insolvency. The above discussion 
goes to show that in the matter-.of an application-for discharge déep inquiries 
relating to the debts claimed by creditors and denied by insolvents ‘showld never 
be held, Stich inquiries ‘are entirely irrelevant to the purpose.of and/ or questions 
involved in an application for discharge. The matter of proof of‘debts is governed 
by different:sections of the’Act. Obviously, the two Courts bélow Were entirely 
ignorant of this apparently clear. position in insolveney law: For clarification, 
it requires to be recorded that ordinarily, on the matters of applications for dis- 
charge, oral evidence of contesting parties should never be recorded. It should 
be sutficient for Insolvency Court ta find out by reading the affidavits filed as to 
whether facts and. circumstances mentioned in s. 42 existed. “The existence or 
otherwise of these facts and circumstances is not required to be adjudicated upon 
as on a trial of issues. The reason for’ the above- observation is that unless 
these facts and circumstances appear to’ exist, in normal cases, the Insol- 
vency Court is bound to give an order of discharge without any: conditions. 
If the circumstances seem to exist, the’ discharge .can be made conditional. 
In this connection, a final trial of issues is never necessary. In this very connection, 
the scheme of rule 28 made by this. Court. under the Provincial ‘Insolvency. Act 
should be always adhered to. The-rule provides that an application for discharge 
. should not ordinarily be heard until after the schedule of creditors has been framed 

and the receiver has submitted his' report. If the Courts: beléw had read this 
rule and certain other provisions, they would have realised that immediately 
upon, an order of adjudication being made, an absolute duty is cast on the Court 
by insolvency-law to collect and gather and_realise the properties and/ or estate 
of insolvents. Now, this can never be-done by Court except by appointing a 
receiver fcr that purpose and receiver is helped by the insolvent and his creditors 
in getting information and particulars about the estate and properties of insolvents. 
The scheme of insolvericy law is that upon the order of adjudication being made, 
the estate of insolvents would vest in the Court. The insolvent debtor is bound 
- immediately ta file schedules of his debts and properties. The estate vested in 
the Court ‘can only be realised and collected by appointment of receiver, who, 
in his turn, would have to proceed to-collect.the estate in accordance with 
the scheme of the insolvency law.’ It is apparent that the relevant facts and 
particulars about the estate and/or properties- of insolvents can be gathered by 
receiver by assistance rendered by ‘creditors and insolvents. In this connection, 
private and public examination of insolvents and creditors and persons who might 
have had dealings with insolvents can always be held. - This-also would ordinarily 
-be done only after a receiver is appointed. It is quite apparent that the | learned 
Extra Assistant Judge has, whilst making the order dated August 29, 1970, not 
‘realised. and was not aware of the above scheme of ‘insolvency law. Both the 
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Courts allowed the applications for appointment. of receiver to. be mixed up with 
the application for discharge.. Both the Courts did not realise that the ane ap- 
plication had nothing to do and had no béaring òn the other application. The 
learned Extra Assistant Judge was not aware that as has been held in the cases 
of Velayudha’ Nadar v. Subramania, Pillai; Gopalan v. Gopalan*; ‘Mul Chand v. 
Offl., Receiver, Aligarh’, and Kapur Chand v. Mohammad Khan‘, and on the 
principle to be found in 5. 42 (Z) of the Presidency Towns ‘Insolvency Act, it was 
ordinary right’ of an insolvent to make retiewéd applications for discharge upon 
expiry of reasonable time after prior order refusing discharge. In the present 
matter, the application for discharge that was mede on June 29, 1965, was 
refused by the Insolvency Court on May 4, 1968, and the learned Extra Assistant 
Judge directed fresh inquiry by his appellate order dated August 29, 1970. 
The learned Judge failed to realise that it, was open. for the learned Judge himself 
in the matter of appeal before him: to see all the circumstances of the case 
and to decide whether. the facts and circumstances mentioned in s. 42 were -dis- 
closed onthe affidavits and whether the insolvents were not entitled to uncon- 
ditional discharge or whether the resfusal of discharge by the Insolvency Court 
was not proper. The directions for further inquiry have been given only because 
the learned Judge.was entirely ignorant of the above scheme of the insolvency 
law in connection with applications for discharge. 

It is first necessary to notice that an appeal has not been instituted by the 
insol vents from the order directing further inquiries in the matter of their applica- 
tion for discharge. That order, therefore, cannot be set aside in the present 
appeals. The Insolvency Court is directed to. dispose of the prior application for 
discharge without holding any inquiry into the questions directed by the learned 
Extra Assistant Judge. The Insolvency Court, will be at liberty to invite fresh 
affidavits in connection with application for discharge: The Court will consider 
the application in light of the above observations and the rule 23 of the 
Bombay Provincial Insolvency Rules. The order of the learned Extra Assistant 
Judge, in’ so far as it sets aside the order-of the Insolvency Court, appointing 
receiver, is wrong and is set aside. The receiver will be receiver of the whole 
of the estate of the insolvents with authority. to procgpd to collect the estate of 
the insolvents. ` 

In. connection with the two applications E above, it was irrelevant to 
investigate and inquire into the questicn of Devidas Kango, the appellant in these 
appeals, being the creditor of the insolvents. His.debt is admitted in the main 
petition for adjudication. That admission entitled him to appear and be heard 
in the matter of the application, ‘for discharge. It. requires ta be repeated that in 
the matter of application for discharge the Insolvency Court has a right to gather all 
relevant information from whatever sources available. The information givenis not 
liable to be accepted only upon proofs g giyen as on a trial of issue. The Insolvency 
Court is entitled to form its opinion also on a report to be made by receiver of the 
estate. It is on prima facie impression that an application for discharge is liable 
to be disposed of by the Insolvency. Court. Under the circumstances, the direction 
given by the Extra Assistent Judge for ascertaining whether the debts claimed 
by Devidas Kango existed or not was not warranted and, that direction is set aside. 
In that connection, the learned Judge was wrong in thinking that the law of 
limitation continues ‘to apply in-respect of debts provable in and to be claimed 
in insolvency. The learned Judge was wrong in thinking that whilst making an 
order for appointment of a receiver of the’ éstate of an insolvent it was necessary 
for the Court to: decide contradictory ‘allégations made by parties as regards 
the ownership. of the properties alleged to` belong to the insolvents. The 
question of this ownership will require to be investigated at the instance 
of the receiver of the estate after he will havé made investigations and 
gathered facts in support of the creditors’ case that the properties belonged to the 
insolvents., The directions given ‘by the learned Extra Assistant Judge for mak- 
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ing these investigations in connection with the appointment of receiver were 
premature and contrary to the law of insolvency. These investigations will take 
place at a subsequent stage. Those directions are also set aside. 


In the result, these two appeals are allowed except to the extent that the matter 
of the application for discharge will have to be once again considered by the 
Insolvency Court. The order of the Insolvency Court appointing receiver is 
confirmed. The receiver will be “of the estate of insolvents”. There will be no 
order as to costs, 


No order on the'Civil Application. 
Orders accordingly. 


Before Mr. Justice Vaidya. 
ISABEL M. REBELLO v. KASARCHAND ANANDRAM BANTHIA.* 


Bombay Rents, Hotel and Lodging House Rates Conirol Act (Bom. LVII of 1947), See. 12—Rent 
in arrear for more than siz months—Payment of part of arrears of rent within one month after 
notice under s.12 (2)-—-Applicability of s. 12 (8) (a). 

Where a tenant is in arrears of rent for six months or more, and hé pays to his landlord 
within one month of the receipt of notice under s. 12 (2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, sufficient rent so as to reduce the arrears of rent to 
less than six months, the provisions of cl. (6) and not cl. (a) of sub-s. (3) of s. 12 of the Act 
will apply.’ 

l Manorama v. Dhanlazmi!-?, explained. 


- Tue facts are stated in the judgment. 


P. K. Padhye, with V. S. Shirodkar, for the petitioner. 
= V. V. Divekar, for respondent No. 1. 


Vaipya J. This petition under art. 227 of the Constitution of India raises 
an interesting point of interpretation of s. 12 (3) (a) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. 

The petitioner is the widow of one M. C. Rebello. Respondents Nos, 2 and 3. 
are the sons of M. C. Rebello. M.C. Rebello was a monthly tenant of a shop ad- 
measuring 7’ X17’ situated in municipal house No. 360, Panvel. The rent of 
the premises was Rs. 14 per month. Respondent No. 1 is the landlord of the 
premises. On September 3, 1964, respondent No. 1 served M.C. Rebello with 
a notice terminating his tenancy on the ground that M.C. Rebello had failed and 
neglected to pay arrears of rent from November 1, 1968. Before the expiry 
of one month after the notice, on September 28, 1964, M. C. Rebello paid 
Rs. 100 to respondent No. 1 and respondent No. 1 accepted the same towards the 
arrears. Respondent No. 1 filed on October 17, 1964 a suit in the Court of the 
Civil Judge, Junior Division, Panvel praying for possession of the above premises 
on the ground of non-payment of rent. 

Unfortunately on that very day, M. C. Rebello died. The plaintiff brought on 
the record his heirs, the petitioner and respondents Nos. 2 and 8 as defendants 
Nos. 1, 2 and 3. The petitioner alone appeared. and resisted the suit by filing 
a written statement in which she conten ied: that the rent of Rs. 14 was not the 
standard rent and it was excessive, that the Court should fix the standard rent at 
Rs. 10 per month, that when Rs. 100 was paid by M. C. Rebello, she had 
paid the amount to respondent No. 1 as respondent No. 1 agreed that she should 
pay the balance of the amount within two months. She further contended that 
she sent Rs. 50 by money order on October 19, 1964 and this money order was 
refused by respondent No.1. She contended further that it was respondent No. 1, 
(who refused the money order after having agreed to accept the balance two 


*Devided, March 30, 1971. Special Civil 1 (1965) 68 Bom. L.R. 412. 
Application No. 958 of 1967. 2 (1966) 69 Bom. L.R. 188, S.C. 
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months after September 28, 1964 when Rs. 100-was paid), that was responsible for 
default and she was not a defaulter-at the date of suit. | : 

The learned Civil Judge considered the. oral. and documentary evidence in the 
case carefully and found that though. the compromise decree exh. 31 between 
respondent No. 1 and M.C. Rebéllo. dated December 30, 1957 was lodged before 
s. IIA came into force, s, ILA. protected, the said decree and_the petitioner could 
not allege or prove collusion or error of the facts as required by that section and 
hence, the decree was binding on the petitioner. The learned Civil Judge, there- 
fore, held that the standard rent of the Prerna Ya Rs. 14 per month as dec- 
lared in the said consent decree. 

The learned Judge, however, held that the plaintit respondent No. 1 failed 
to prove that the defendants were in arrears of rept for more than six months, 
observing as follows : i . oa 


'. “By their application at Exh. 17, Exh. 22 and Exh.:32 the defendants iav paid all the 
arrears and hence the suit for Rs. 61.88 wal be without any cause and hence issue No, 3 will have 
to be answered in the negative.” 

The learned Civil Judge further held that the defendants were tenants of the suit 
property by virtue of s. 5 (11) (c) as defendant No. 1 was residing with the late 
M. C. Rebello at the time of his death; and that she was protected under s. 12 (1) 
because she was never in’ arrears of rent and.she was' observing and performing 
all the conditions of the tenancy. Hence the learned Civil J udge dismissed 
the plaintiff’s suit with costs directing that.the money deposited by defendant 
No. 1 in Court should go to. the plaintiff-respondent. No. 1... + 

Respondent No. ‘1 carried an appeal against :the said judgment ana decree 
before the ‘District Judge at Alibag. . The learned’ Assistant Judge, Kolaba, 
who heard the said appeal, set aside the decree -‘passed by the Civil Judge and 
decreed the plaintifi’s:suit for possession although he found as a fact that the 
petitioner had deposited all the arrears of rent in.the.Court below as he thought 
that ‘notwithstanding the payment of Rs. 100 by M.C. Rebello on September 28, 
1964 and the sending of the money. order by the petitioner on October 19, 1964, 
he was compelled to follow the decision of this Court in Manorama v. Dhan- 
lamit, and apply the.provisions of 12 (8). (a).of the Rent Act. 2 

The said ‘decision of the learned Assistant Judge is challenged in the above 
petition on the ground that neithér:the aforesaid ‘Manorama’s case decided by 
_ this Court and further confirmed by the Supreme Court in Manorama v. Dhanlarmi? 
nor the provisions of s. 12 (3) (a) applied to the facts of the present case; and: that 
the present case was governed either by s. 12 (1) or by s. 12 (8) (b) of the Bombay 
Rent. Act. Mr. Divekar, the learned counsel for respondent No. 1, on the other 
hand, contended that the present case, was completely governed by the .ratio 
in Manorama’ s case decided by. the Supreme Court, 

The contention’ on behalf of the petitioner must be accepted because the facts 
of Manorama’s case are easily distinguishable from the facts of the present case. 
In Manorama;s case the question. which arose for decision was whether tender of 
arrears of rent of more than six months after a month’s period after notice under 
s. 12 (2) and before the institution of the suit for eviction attracted the operation 
of s. 12 (3) (b) ors. 12 (8) (a). , That is not the question here. The question here 
is, what is the legal effect: of payment. of part of the arrears of rent within one 
month after the notice of termination under s. 12 (2) go as to réduce the arrears of 
rent to less than six months. In my judgment, therefore, the learned Assistant . 
Judge was in error in applying the principles laid. down. by this Court and subse- 
quently approved by the Supreme veut in Manorama’s case to the facts of the 
present case. 

Now; s, 12 (3) (a) must be considered i in the. context of. the whole scheme of s. 12. 
Section 12 (1) lays down that a “landlord. shall not ‘be entitled to ‘recovery of 
possession of any premises so long as the tenant pays ‘or is ready and willing to 
pay the amount of the standard rent, permitted increases, if any, and ‘observes 
and performs the other conditions of the tenancy in 50 far as they are consistent 
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with the provisions of the Act. - Section 12 (2) further lays down that no suit for 
recovery of possession shall be instituted by a landlord against a tenant on the 
ground of non-payment. of the standard rent or permitted increases due until the 
-expiration of one month next after notice in writing of the demand of the standard 
‘rent or permitted increases has been served on the tenant in the manner provided 
under s. 106 of the Transfer of Property Act, 1882. Sub-sections (3) (a) and (b) deal 
with the situation after the institution of the suit. Sub-section (3) (b) applies 
to every kind of ejectment suit on the ground. of non-payment of rent to which 
sub-s. 3 (a) does not apply. Sub-section (3) (a) compels a Court before whom the 
suit is filed to pass a decree if the conditions laid down in that sub-section are 
fulfilled by -the facts and circumstances of the case. The conditions for the 
appplication. of sub-s. (3) (a) are . ' 

(1) that the rent of the suit premises must be payable by the month; 
. (2) that there should be no dispute reegarding the amount of standard rent 
or permitted increases; eo ; 
. (8) such rent or increases must have been in arrears for a period of six months 
or more; and i l 
` (4) that the tenant neglected to make “payment thereof” until the expiration 
of the period of one month after notice referred to in sub-s. (2). l 
In Manorama’s case this Court and the Supreme. Court held that sub-s. (3) (a) was 
attracted because all these four conditions were fulfilled in that case. The rent 
was in arrears for more than six months; the rent was ‘payable by the month; 
there was no dispute regarding the amount of standard rent or permitted increases; 
and the tenant neglected to make payment of the arrears until the expiration. of 
the period of one month after notice referred to in sub-s. (2). The tenant came 
forward to tender the rent after that period. The landlord refused and filed-a 
suit. This Court and the Supreme Court, therefore, held that all the conditions 
were fulfilled and passed the decree for eviction against the tenant in that case. 
Manorma’s case does not decide as to what will happen if the tenant. paid within 
one month sufficient rent so as to reduce the arrears of rent to less than six months. 
In my judgment, where the tenant does make payment within one month, as 
aforesaid, so as to reduce the arrears of rent to less than six months, s. 12 (3) (a) 
cannot be applied. To such a case, being any other case within the meaning of 
sub-s. (3) (b), the Court must apply the provisions of s. 12 (3) (b). 

The learned Assistant Judge was, therefore, wrong in applying the provisions of _ 
S. 12 (3) (a) to the facts of the present case where as a result of the payment of 
Rs. 100 by M. C. Rebello on September 28, 1964 within one month from the period 
of the notice under s. 12(2), the arrears were reduced to arrears for only about 
‘three months, even assuming that the story of the petitioner that the landlord 
himself agreed to accept the balance after two months is not to be believed. The 
decree passed by the learned Assistant Judge is, therefore, liable to be set aside. 

Apart from this, the learned Civil Judge has, after carefully considering ‘the 
evidence, found that the petitioner was ready and willing to pay the rent and had 
deposited all rent in Court and therefore, she was protected under s. 12 (Z). 
‘It is’ undisputed that she sent a money order, notwithstanding that her husband 
died on October 17, 1964, two days after the death. There cannot be a better 
proof of her readiness and willingness to pay the rent to the landlord. The 
learned Assistant Judge has not considered this finding of the trial Judge at’ all 
' as he appears to have thought that he was compelled by Manorama’s case to 
hold that s. 12 (3) (a) applied to the present case. The learned Civil Judge was 
of the view that although M. C. Rebello may have failed to pay all the amounts 
due, the petitioner, who became a tenant protected under s. 5 (11) (c), being the ` 
wife of M.C. Rebello residing with him at the time of his death, was always ready 
and willing to pay the rent as she was never in default after she became the 
statutory tenant. ; 

It is unnecessary to go into this aspect of the case, as I am of the opinion that 
this is a case where s. 12 (3) (b) applies and as the petitioner has been found to 
have paid all arrears of rent in Court in the two Courts below and even the: stay 
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was granted in this Court to her only on depositing the rent regularly, no decree 
can be passed agianst her for eviction. 


Mr. Divekar, the learned counsel for respondent No. 1, submitted that the view 
that I am taking of sub-s. (3) (a) of s. 12 involves a re-writing of the section. 
Mr. Divekar submitted that the words ‘‘if.,. the tenant neglects to make payment 
thereof” cannot be so teed as to mean “neglects to make payment of 
arrears for six months or more”. According to him, if the tenant fails and neglects 
to make payment of all the arrears and if all other conditions applied, then 
it is the duty of the Court to pass a decree according to the mandatory provisions 
of sub-s. (3) (a) of s. 12. This argument, in my opinion, cannot be accepted 
because the word ‘“‘thereof’’? would mean only of the rent or increases which are 
in arrears for a period of six months or'’more, which is referred to earlier in that 
sub-section. If, as stated above, the tenant makes a payment before the expiry 
of the period of one month so as to reduce the arrears to less than six months, 
then it cannot be considered to be a case falling under sub-s. (3) (a) of s. 12 but 
a case falling under sub-s. (3) (b) of s. 12. 


In the result, the petition is allowed. The judgmeént and decree passed by 
the learned Assistant Judge on February 21, 1967 are quashed and the decree 
passed by -the learned Civil Judge on November, 30, 1965 is restored and the 
plaintiff's suit for possession is dismissed. ‘Rule ‘absolute with costs. 


Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vimadalal and Mr. Justice Kania. ° 


HAKAM MAHOMED JAINWALA v. THE STATE OF MAHARASHTRA,* 


Criminal Procedure Code (Act V of 1898), Secs. 162, 161, 154—Corroboration by First Information 
Report—Recording of First Information Report commenced before investigating officer left 
police station for inquiry and not completed before his return—Whether such First Information 
Report hit by s. 162, Criminal Procedure Code-—Evidence Act, 1872 (Act I-of 1872), Sec. 145. 


The giving of the first information and recording the same under s. 154 of the Criminal Pro- 
cedure Code, 1898, is a continuous process. The nature of that process cannot be altered by 
reason. of the fact that the investigation might have commenced at an intermediate period, 
before the recording of the first information was completed unless there is definite evidence 
to show that what was stated or recorded after the period of investigation had commenced 
was ascribable to some inquiry made in the meantime by a police officer investigating the 

offence. 

H. N. Rishbud v. State of Dethi?, State of Bombay v. Rusy Mistry? and Baleshwar Rai v, 
The State of Bihar®, referred to. 

When a document like the first information report is intended to be used for the purpose 
of corroborating a witness, and not for the purpose of contradicting him, no question of show- 
ing that document to him in the manner contemplated by s. 145 of the Indian Evidence Act, 
1872, or of giving him an opportunity to explain the same, arises at all. 


Tar facts are stated in the judgment. 


A, A. Peerbhoy, with A. M. Salik and L. D. Motwani, for accused No. 1. 
Mrs. F. H. Ponda, for aceused No. 2. 
V. P. Tipnis, Honorary Government Pleader, for the State. 


Kania J. The appellant in Criminal Appeal No. 397 of 1969 was original 
accused No. 1 and will be referred to hereinafter as accused No.1. The appellant 
in Criminal Appeal No. 481 of 1969 was original accused No. 2 and will be referred 


*Decided, December 7, 1970. Criminal Ap-. 1 [1 955] A.T.R. S.C. 196. 
peal No. 397 of 1969 ‘(with ay Appeal A [1960] A.I.R. S.C. 3891. 
No. 481 of 1969). [1968] 2 S.C.R. 438. 
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to'hereinafter as accused No. 2. Accused Nos. L and 2 were put -up for trial 
along with two other accused before the learned' Additional Sessions Judge, 
Bombay. All the accused were charged with the offence under s. 802 read with 
‘ $. 34, Indian Penal Code, and.in;the alternative accused No. 1 was charged with 
the offence under s. 802, Indian Penal Code, and accused No. 2 and the other 
accused were charged with. the offence under s. 802 read with s. 109, Indian Penal 
Code. The learned Additional Sessions Judge convicted accused No. 1 of the 


offence under s. 802, Indian Penal Code,-and sentenced him to suffer imprisonment’ 


for life and accused N o. 2 of the offence under s., 802 read with s. 109, Indian Penal 
Code, and also sentenced him to imprisonment for life. These two accused have 
come in-appeal against, their’ convictions and sentences before us.‘ The other 
two, accused were acquitted and no appeals were filed against their acquittal, 


‘: The prosecution case in brief was as follows: The deceased Abdul Wahid: 


Khadim, who was also known as Badbadya: was residing in a building known as 
Kachwala Building on Nizam Road and doing the business of selling fruits as a 
hawker. He also carried on gambling .in the, streets at night. - Witness 
¥asin Yamin (P. W. 2) was residing with Abdul Wahid in the same building 
and -also took part in, the business of gambling carried on by Abdul Wahid. 
On: January 4, 1968 at about, 12 noon there.was a quarrel between accused No. 2 
l and Abdul Wahid over the selling: of ‘charas in. the Kachwala Building. Abdul 

Wahid mentioned this to Yasin Yamin at about 4 p.m. when le met him. There- 
after Abdul Wahid and Yasin Yamin went about together and were sitting on the 
Otla of ‘the said Building after dinner till midnight. The incident took place at 
about 12-30 at night or so. Atabout that time Abdul Wahid asked Yasin Yamin 
to bring cigarettes frm a Bidi shop and when he returned with the cigarettes, 
Abdul Wahid told him that accused No. 2 was seen coming there with his com- 
panions and therefore they should run away. When they saw y the accused running 
towards them from--the side of Parsi Galli, both of them ran towards Ibrahim 


Rahimtulla Road.. When they reached the main road, the accused, who were chas-. 


ing them, started shouting “Chor, Chor”. Some mémbers of the public thought 
that Abdul Wahid and Yasin Yamin might have committed some offence and tri- 
. ed to stop them. Abdul Wahid told those.persons not to stop him, because his 
pursuers would catch him and kill him. But, by that time he had become almost 
exhausted. He tried to hide himself in a building where there is a small Chappal 
shop of one Dawood. The accused caught him when he entered the passage on 
the ground floor of the building and accused No.2 pulled him out near the steps 

to the’ passage. Accused No. 2 then told accused No. 1 to strike Abdul Wahid 
with the knife. ` Thereupon, accused No. 1 took out a knife and thrust it on the 
left side of the chest of Abdul Wahid. ‘Abdul Wahid fell down and was seen 
bleeding from the injury on the chest.. Accused No. 1 then asked his companions 
to find out’ where Yasin Yamin, the companion of Abdul Wahid, was, and on 
hearing this, Yasin Yamin ran away from that ‘place. He went to Pydhowni 
Policë Station and gave information about the case of stabbing to police Sub- 
Inspector Albal, who. was on Station Housé duty; and his statement was subse- 
quently recorded by S.G.S.I. Sawant., This statement is the first ‘information 
report (exh. 5) on record. As soon as Yasin Yamin reported the case to Sub- 
Inspector Albal, the latter informed his superiors: viz. S.G:S.I. Sawant and 
Inspector Jal. S.G.S.I. Sawant came down to the police station and recorded the 
complaint- being first information report (exh. 5). In the meantime, he directed 
Sub-Inspector Albal to go to the scene of the offence and verify what had hap- 
pened. S.G.S.I. Sawant visited the scene of the offence after recording the F.LR. 
and drew up a panchnama of the'scene of offence. He and the police officers 
accompanying him found the body of Abdul Wahid lying in the common passage 
on the ground floor, They also found a Rampuri knife lying just’ below the 
right. thigh | of the body of the deceased. The-body was taken to the J.J. Hospital 
morgue and post-mortem was performed on the body by Dr. Majumdar. Head 
Constable Tandel arrested accused’ No. 2'and produced him at the police station 


at 2am. on January §;.1968 along with accused No. 4. As we shirt worn by ` 


Ga 
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accused No. 2 had blood-stains on it, it was taken charge of bythe police. Inthe 
search of the person of accused No. 2,-a metal box containing eight pills of charas 
was found in his right pant-pocket. This metal box as well as the said blood- 
stained shirt were taken charge of by S.G.S.I. Sawant under a panchnama. 
Accused No. 1 presented himself at the police station on January 6, 1968 at about 
12-30 a.m. and was arrested. - 

After the completion of investigation a charge-sheet was filed against the accused 
before the learned Presidency Magistrate, 15th Court, Mazagaon, on March 1, 
1968. The evidence of Yasin Yamin was recorded before the learned Magistrate. 
But the evidence of two other persons, Gulam Mohamed and Mahomed Yusuf, who, 
according to the prosecution, were also eye-witnesses, has not been recorded by 
the learned Magistrate. The learned Magistrate after holding a preliminary 
inquiry committed the accused to stand their trial before the Court of Sessions. 

[His Lordship after dealing with the evidence in the case proceeded.] 

In this state of affairs, the main evidence on which the prosecution relies is 
the evidence of Yasin Yamin in the committal Court. It is true, as I have stated 
earlier, that I find this evidence to be reliable,-and I would prefer this evidence to 
the evidence given by Yasin in the Court of Session. However, before . this 
evidence can be accepted and acted upon, the principles laid down by the Supreme 
Court in Sharnappa Mutyappa v. State must be borne in mind. It has been 
held in that case (p. 258): 


“Where a person has made two contradictory statements on oath it is plainly unsafe to 
rely implicitly on his evidence. In other words, before one decides to accept the evidence brought 
in under s. 288 of the Code of Criminal Procedure as true and reliable one has to be satisfied that 
this is really so. How can that satisfaction be reached? In most cases this satisfaction can 
come only if there is such support in extrinsic evidence as to give a reasonable indication that 
not only what is said about the occurrence in general but also what is said against the particular 
accused sought to be implicated in the crime is true. If there be a case—and there is such infi- 
nite variety in facts and circumstances of the cases coming before the Courts that it cannot be 
dogmatically said that there can never be such a case—where even without such extrinsic sup- 
port the Judge of facts, after bearing in mind the intrinsic weakness of the evidence, in that two 
different statements on oath have been, made, is satisfied that the evidence is true and can be 
safely relied upon, the Judge will be failing in his duty not to do so”. 

The question which has to be considered next is, whether there is such support 
in the extrinsic evidence in the case to give a reasonable indication that not only 
what has been stated by Yasin about the occurrence in general in the committal 
Court is true, but also that what he has said against accused Nos. 1 and 2, who 
are sought to be implicated in the crime is also true. It was submitted. by Mr. 
Tipnis, Honorary Assistant Government Pleader, for the State, that the strongest 
corroboration to the evidence of Yasin in the committal Court was furnished by the 
first information report (exh. 5). The learned counsel for the accused, on the other 
hand, contended that this document was not admissible in evidence at all and 
could not furnish any corroboration to the evidence given by Yasin in the committal 
Court. They have pointed out that the evidence of Sub-Inspector Albal shows 
that Yasin came to the police station and reported a case of stabbing at about 
12-45 a.m. on- January 5, 1968. Later, in his evidence, Sub-Inspector Albal has 
clarified that Yasin gave the names of the assailants of the deceased at that time 
and before Sub-Inspector Albal reported the incident to S.G.S.I. Sawant, his 
superior. Sub-Inspector Albal, thereafter, immediately informed S.G.S.I. Sawant 
and Inspector Jal, who were his superior officers, about the case. S.G.S.I. Sawant 
came to the police station at once and Sub-Inspector Albal placed Yasin before 
S.G.S.I. Sawant. The evidence of Sub-Inspector Albal further shows that 8.G.8.I. 
Sawant started interrogating Yasin and sometime during the period this interro- 
gation was going on, he requested Sub-Ipispector Albal to go to the scene of the 
offence and verify the information given by Yasin. Sub-Inspector Albal has 
stated that at the time he left the police station for veryfying the information, 
S.G.S.I. Sawant had started interrogating Yasin and when he returned, §.G.S.I, 
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Sawant, was writing the statement, which is the first information report (exh. 5) 
and, by that time, half of the statement was written out. This evidence is cor- 
roborated by the evidence of S.G.S.I. Sawant, who has stated that he completed 
the recording of the first information report ‘after the return of Sub-Inspector 
Albal to”’the police’ station. Sub-Inspector Albal has, of course, stated that he 
did not interragate any of the persons who had collected at the scene of the offence. 
I am not prepared to accept this statement. It is impossible to believe that he 
would -not have made any inquiries about the incident from the persons who were 
present, at the scene of the offence. It was contended by the counsel for the 
accused that as soon as S.G.S.I. Sawant instructed Sub-Inspector Albal to verify 
the information given by Yasin and Sub-Inspector: Albal left the police station 
for that purpose, the investigation in the case must be deemed to have commenced, 
and, as the first information report (exh. 5) was completed after that point of time 
and, in fact, as the evidence shows, only half of it was completed by the time 
Sub- -Inspector Albal had returned, the statements contained in the first infor- 
mation report are not admissible in evidence by reason of the provisions of s. 162, 
Criminal Procedure Cade. The relevant part of this section is as follows: 


* “(1) No statement made by any person to a police-officer in the course of an investigation 
under this Chapter shall, if reduced into writing, be signed by the person making it; nor shall ‘any 
such statement or any record thereof, whether in a police diary or otherwise, or any part of such 

.statement or record, be used for any purpose (save as hereinafter provided) at any inquiry or trial 
in respect of any offence under investigation at the time when such statement was made.” 


The' learned counsel for the accused have relied on the decision of the Supreme 
Court in H. N. Rishbud v. State‘of Delhi? which describes the steps which comprise 
the investigation under the Code of Criminal Procedure. The Supreme Court 
has observed in that case that the first of such steps is proceeding to the spot 
and the second step is ascertainment of the facts and circumstances of the case. 
Although it was urged by the learned counsel for the accused that investigation 
must be deemed to have commenced, as soon as Sub-Inspector Albal left the 
police station to go to the scene of the offence to make inquiries, I am of the 
view that this would not be the correct position, and the investigation could be said 
to have commenced only when Sub-Inspector Albal reached the scene of the offence. 
It appears to me that this must be so, because in a given-case a police officer 
who leaves the police station to go to the scene of the offence to investigate may 
not reach the secne of the offence at all and in such a case it could not be held 


that the investigation had commenced. In the present case, however, it does not ` 


make much difference as to whether the investigation can be said to have com- 
menced when Sub-Inspector Albal left the police station or when he reached the 
scene of the offence, because the evidence makes it clear that interrogation of 
Yasin had already started even before Sub-Inspector Albal left the police station, 
‘ and,-on the other hand, the recording of the first information report had not 
‘ been completed by the time Sub-Inspector Albal returned. Im fact, the evidence 
shows that when the Sub-Inspector returned the recording of the first information 
report was half completed. One other factor has also to be borne in mind, and 
that is that there is nothing to suggest that any information which might have 
been collected by Sub-Inspector ‘Albal has been ipcorporated in the first infor- 
mation report. The: recording of the first information report is a continuous 
process and that process had already started before Sub-Inspector Albal left the 
police station and some part of the statement must actually have been recorded 
‘by the time he reached the scene of the offence. The Supreme Court in State of 
Bombay v. Rusy Misiry® has held that the first information report is the infor- 
mation recorded under s. 154 of the Criminal Procedure Code. Itis an information 
given’ by an informant on which the investigation is commenced and it must be 
distinguished from information received after the commencement of the investi- 
gation which is covered by ss. 161 and 162, Criminal Procedure Code. The 
giving of the first information and recording of the same is a continuous process. 
In the present case, that process had begun before Sub-Inspector Albal left the 
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police station or reached the scene of the’ sheave, and the nature of that process 
cannot be altered by reason of the fact that -the-investigation might*have com- 
menced at an intermediate period, before the: recording of the first information 
. was completed. Mr. Tipnis, the Assistant! Government Pleader, has, moreover, 
drawn our’ attention to the decision:of the Supreme Court in Baleshwar Rai v. 
The State :of. oe 4 in ies their popes rof ei i Court have held 
(p: re PaE ' i 

..For a statement to come within the’ purview of s. 162, it must not merely be made during 
the sae of investigation but also in the course of investigation. . The two things, that is, ‘the 
period of investigation’ and ‘course of investigation’ are not synonymous”, 
The words of s. 162 show that only the. statements made to a police officer during 
the course of investigation are excluded from the evidence and, as observed by 
the Supreme Court, these words make it clear that it isonly those statements which 
are ascribable to any inquiry conducted by an investigating officer that are ex- 
cluded and'not statements which are de hors theinquiry. It is true that normally 
' all statements made to a police officer during the’ period of investigation would 
also be made in the course of investigation. .But, this is'nct’ necessarily so, and 
this decision makes it clearthat where a statement is ‘made to a police officer even 
during the period of investigation, but - which is not ascribable to any inquiry 
conducted by a police officer, that is not:excluded from evidence, under the bar of 
s. 162, Criminal Procedure Code. In the present case; the information recorded in 
the first information report (exh. 5) is clearly not ‘ascribable to any inquiry con- 
ducted by ‘a police officer. It is clear that none ‘of the information which 
might have been collected by Sub-Inspector Albal has been included in this first 
information report. In my view, therefore, there is:no substance in the contention 
. raised. on behalf of the accused that the first information report is not -admissible 
in evidence.. The first information report, in my . view, furnishes very strong 
corroboration to the evidence of Yasin in the committal Court as it sets out in 
detail the entire story'narrated by Yasin in that Court. There are no material 
contradictions’ between that evidence and the first’ information report. The 
first information report has been made 'at about 12-45 a.m. on January 5, 1968 
i.e. within less than half an hour of the incident, as shown by the evidence of 
‘Yasin in the committal Court as well as the evidence of Sub-Inspector Albal and 
S.G.S.I. Sawant in the Sessions Court. It is clear that this information was re- 
corded beforé there was any time to invent a false’ story involving the accused, 
The first information report not only cortoborates what Yasin has stated in 
the committal Court.about the incident-in: general: but also what he has stated 
against accused Nos. 1 and 2 and-which connects these two accused with the 
crime. It is true that Yasin has denied the correctness of a substantial portion 
of the first information report in the' Court of Session, but that denial, as I have 
discussed earlier, is unworthy of any credit. 

Even assuming thatthe first information report (exh. 5) is not admissible in evi- 
dence, it appears tome that, in that-event, the entry in the station diary (exh. 16) 
would constitute the first information report. - Even this entry lends corroboration 
to the testimony of Yasin, in the committal Court. It was urged by Mrs. Ponda 
that even this entry was not admissible in. evidénce, because no questions were 
put to Yasin’ in the Court of Session to establish that he had given any such in- 
formation to Sub; Inspector Albal, who has.made this entry in the station diary 
and proved. the same in evidence. She has drawn our ‘attention to the decision 
of the Supreme Courtin Awadh Behari v. State of M.P.°in support of the proposition 
that where the statement of a prosecution witness, examined earlier, to another 
prosecution witness, who is examined. later, is.sought to be made use of by the 
prosecution, without the earlier prosecution witness having been asked about it 
_in his examination, the -earlier ‘prosecution witness ‘to whom the statement is 
ascribed must be given ‘an opportunity to explain it; 'and that, in the absence of 
such opportunity, the statement of the earlier prosecution witness is inadmissible 
in evidence! ‘That decision, in my view, has no application to the facts of the case 
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before us. In that case, the question was about establishing the truth of a 
particular statement made by a prosecution witness previously examined and that 
witness had not been asked any question about his having made that statement, 


and what was held was that the truth of such a statement could not be proved . 


by some other witness saying in evidence that that previous prosecution witness 
had made such a statement. In the case before us, the real question is not whether 
the contents of exh. 16, which records the information given by Yasin to Sub- 
Inspector Albal, are correct, but whether Yasin did make sucha statement to Sub- 
Inspector Albal, because his having made such a statement would corroborate 
the evidence given by him in the committal Court. In such a case, the fact that 
he made such a statement could be established not only by his own evidence 
but by the evidence of any other witness. Actually, as far as the case before us 
is concerned, the legal position has béen settled beyond the pale of controversy 
by the decision of the Supreme Court in Ramratan v. State of Rajasthan? in 
va it has been held (p. 874): i 


„There is nothing in section 157 (of the Indian Evidence Act) which requires that a ; 


the ites witness deposes to the former-statement the witness to be corroborated must 
also say in his testimony in Court that he had made that former statement to the witness who 
is corroborating him. It is true that often it does happen that the witness to be corroborated 
says that he had made a former statement about ‘the fact to some person and then that person 
steps into the witness-box and says that the witness to be corroborated had made a statement 
_ to him about the fact at or about the time when the fact took place. But in our opinion it is 
not necessary in view of the words of section 157 that in order to make corroborating evidence 
admissible, the, witness to be corroborated must also say in his evidence that he had made such 
and such statement to the witness who is to corroborate him, at or about the time when the fact 
took place”. 


In the present case, as I have pointed out earlier, the question i is of corroborating - 


the evidence of Yasin given in the committal Court by the statement recorded 
in the entry (exh. 16), and in view of the decision of the Supreme Court there is 
no doubt that any other witness could depose to the fact that very soon after the 
incident in question, Yasin had made the statement recorded in the entry, which 
corroborates what he has deposed to in the committal Court. Even apart from 
this, we find from. the evidence of Yasin in the committal Court that he had stated 
that he ran to the Pydhowni Police station and‘reported thestabbing. He was 
asked to sit there. And the next sentence which follows is, “The F.LR. was re- 
corded by the police”. The other evidence in the case makes it clear that Yasin 
reported the incident to ‘Sub-Inspector. Albal, who aksed Yasin to sit there and 
S.G.S.I. Sawant then came and recorded the first information given by Yasin. 
This makes it clear that the statement of Yasin that he reported the stabbing 
refers to what he told Sub-Inspector Albal. There is, therefore, in my opinion, 
no substance in. this contention of Mrs. Ponda. .It was next urged by Mrs. Ponda 
that the entry (exh. 16) cannot furnish any corroboration to the evidence of Yasin 
in the committal Court, because it does not contain any details at all. I cannot 
agree with this submission. In my view, the fact that Yasin named the accused 


as the assailants as well as the fact that he gave the names of accused Nos. L- 


and 2 as the first two names does furnish:some corroboration to his evidence in 
the committal Court, although that corroboration would not-be as strong as the 
corroboration furnished by the first information report (exh. 5). The corroboration 
furnished by exh. 16, also, not only relates to what Yasin has said about the inci- 
dent in general but even to TOF he has stated against accused Nos. 1 and 2 in 
particular. 

[The rest of the judgment i is not maraa to this report:] 


VIMADALAL J. I agree with the judgment just delivered by my brother Kania, 
but would like to add my own observations in regard to the objection raised by. 
Mrs. Ponda and Mr. Peerbhoy to the admissibility of the documents, exhs. Nos. 5 
and 16,in evidence.. In order that a statement made to the police may. be ad- 
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missible in evidence, it is not necessary that it should answer the description of a 
First. Information Report and fall within the terms of s. 154 of the Code of Criminal 
Procedure. The correct.proposition of law would be one expressed in the negative 
' viz., that a statement madeto the police would be admissible in evidence if it is not 
barred: by the provisions of s. 162 of the Criminal Procedure. Code. In order to 
determine the admissibility or otherwise of such a statement, what the Court must, 
therefore, 'seé is whether it is a statement to which the bar of s. 162 is attracted. 
That section applies only to statements made to a police officer ‘in the ‘course of 
investigation’, and it is those.words that the Supreme Court interpreted in its 
decision in-the’case‘of Baleshwar Rai v. The State.of Bihar’ to which my brother 
Kania has referred. ° The. Supreme Court has drawn a distinction between “the 
period of investigation” and “‘course of investigation” which, it was observed, 
were not synonymous expressions. It was laid down in the judgment in that 
case that, for a statement to come within the purview of s. 162, Criminal Procedure 
Code, ,it must not: merely be made during. the period of investigation, but “also” 

in'the course of investigation, as is clear 'from the opening words of s. 162. The 
position,-therefore, is that though a statement made to the police in the course of 
investigation must necessarily, be one ‘made during the period of investigation, 
‘ the converse isnot always true. A statement made during the period of investigation 
may ormay not be one made in the course of investigation. Originally, no doubt, 
a.statement:made to the police during the period of investigation would beonemade 
in the course of investigatiop, but that may’ not be the position in every case. 
As laid down by the Supreme Court in the said case, in orderthat it should also be a 
statement made-in the ‘course.of investigation-so as to attract the bar of s. 162, 
it “‘must..be ascribable to the: inquiry conducted by: the investigating officer and 
not one which is de hors.the enquiry”. Applying that test to the statement of 
‘witness. Yasin Yamin which was recorded by.8.G.8.I. Sawant as the First In- 
formation Report. (exh. 5), it is quite clear from the evidence of Sub-Inspector 
Albal:that part of the. statement had already been made before S.G.S.I. Sawant 
sent Sub-Inspector Albal‘to the site of the incident to verify the information. ~ 
Itis. also,clear from ‘the evidence of Sub-Inspector Albal that before he returned 
from the site, which he did in about three or four minutes, approximately half 
of the statement of Yasin Yamin contained in exh.5 had already been recorded by 
S.G.S.I. Sawant; -and -he' continued, to record the same even thereafter. Bearing 
in mind the:view taken by the Supreme Court in State of M.P. v. Mubarak Ali? 
onthe question as to what constitutes “investigation”, I hold that the investi- 
gation in the present case commenced when Sub-Inspector Albal .reached the 
site of the incident and ‘verified the facts. I do not believe the evidence of Sub- 
Inspector Albal that he did not interrogate any of the persons present at the 
site as, In my opinion, it is inevitable that Sub-Inspector Albal must have collected 
some information on the spot. I do not, however, take the view which was urged 
upon us by learned counsel for-the defence that the investigation in the present 
case commenced when Sub-Inspector. Albal left the police station, because such a 
constructicn wculd -lead to absurd results, in so far as it is not’ impossible to 
concelve of cases in which the officer concerned may never reach the site 
of the incident, either because he happens,to be: knocked down by a car while 
on the way, to the scene of offence, or because/his attention is diverted to some other 
more serious incident which has to be immediately attended to, or because he 
chooses. to, go on a frolic of his own, or for any other reason. What must be 
considered; therefore, is the position as it entailed atthe time when Sub-Inspector 
Albal reached the site of the incident. Yasin Yamin had already started making 
his statement ‘to S.G.S.I. Sawant before Sub- -Inspector reached the site of the 
incident and, very probably, part of that statement had dlready been recorded 
prior theréto since, as deposed by Sub-Inspector Albal, about half of the state- 
ment of Yasin Yamin had been recorded by the time Sub-Inspector Albal returned 
to the police station within three or four minutes. , That part of the statement 
which was made and | Feeorded before the investigation commenced in the present 
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case would obviously not be hit-by the bar of s. 162, because, to use the language 
of the Supreme Court in Baleshwar Rats case, it was not ‘“‘aseribable” to any 
enquiry conducted by Sub-Inspector Albal or S.G.S.I. Sawant. In my opinion, 
the fact that investigation commenced when that statement was still partly made 
and partly'recorded cannot change the character of that statement from a First 
Information Report into a statement made in the course of investigation, unless 
there is definite evidence to show that what was stated or recorded subsequent 
thereto was ascribable to any inquiry made by the police officer. Yasin conti- 
nued to state to S5S.G.S.I. Sawant what he had already commenced narrating, 
and S.G.S.I. Sawant continued to record the same in the document (exh. 5), and 
there is nothing on the record of the,present case to show that what he continued 
to record was ascribable to any enquiry conducted by him or by Sub-Ins- 
pector.Albal. It was a continuous process and J, therefore, hold that.a statement 
`. which a police officer starts recording as a First Information Report within the 
terms of s. 154, Criminal Procedure.Code, does not céase to be such and become 
a statement made in the course of investigation within the terms of ss. 161 and 162 
' of that Code, unless there is definite evidence to show that what was stated or 
recorded after the period of investigation-commenced was ascribable to some 


enquiry made in the meantime: by a police officer investigating the offence.. I, ° 


therefore, agree with my brother Kania that exh. 5 is admissible in evidence and 
the Court is not barred from receiving it in evidence by reason of the provisions 
of s. 162 of the Criminal Procedure Code. 

With regard to the objection raised by Mrs. Ponda to the admissibility of the 
statement (exh. 16) in evidence, I desire to add only one senténce to what has 
already been said by my brother Kania in his judgment,.and that is, that -when a 


document like exh. 16 is intended to be used for the purpose of corroborating. a , 


witness, as in the present case, and not for the purpose of contradicting him, no 
' question of showing that document to him in the manner contemplated by s. 145 


of the Evdence Act or of giving him an: Opparin wo explain the same, arises. 


at all. 

I agree with the conclusions rcnehed by my brother Konisi in his judgment 
on all the points. À 
Per Curiam: 

Both the appeals are. dismissed and the TEE and dantenos passed by the 
learned Additional Sessions Judge on accused Nos. l-and 2 confirmed. 

| Appeals Cee: 
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APPELLATE CIVIL.. 


Before Mr. Justice Chitale and Mr. Justice Nathwani. 


P. R. KOKIL v. THE GENERAL MANAGER, SOUTH CENTRAL 
RAILWAY, SECUNDERABAD.* 


Industrial Disputes Act (XIV of 1947), Sec. 2 (s)—Indian Railway Establishment Manual, 
Part B, Chap. XXXVI—Headmaster of. Railway School, whether eligible to be office bearer of 
Union—Railway School, whether industry—Such teacher, whether industrial worker. 


Teachers working in Railway Schools and Railway Training Schools are covered by the 
provisions of the Industrial Disputes Act, 1947... 

Where a teacher was employed in and worked at one of the Schools provided by the 
Railway Board for children of railway employees as an amenity absolutely necessary for 
some railway employees, Held that, the work done by such a teacher was an activity or 
operation incidental to the main industrial operation carried on by the Railway establish- 
ment, and the teacher was, therefore, a worker within the meaning of s. 2 (s) of the Indus- 
trial Disputes Act, 1947. 

J. K. Cotton Spg. & Wvg. Mills Co. v. L. A. Tribunal of Indial, applied. 
‘University of Delhi v: Ram Nath*, referred to. 


*Decided, June 15, 1970. Special Civil 1 [1964] A.I. B.S. c. 737. 
Application No. 2218 of 1967. -` 2 [1963] A. I. R. S., C. 1873. 
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Tae facts are stated in. the judgment. 


| Æ. S. Kulkarni, with R. G. Deo, for the petitioner. 
V. N. Lokur and J. G. Sawant, for opponents Nos. 1 and 8. 
B.S. Deshmukh, for opponent No. 2. 


CHITALE J. The facts giving rise to this petition, briefly stated, are as follows: 
The petitioner, P. R. Kokil, is the Headmaster of Railway Boys’ Primary School 
at Purna, District Parbhani. He joined Railway service under N.S. Railway 
as a teacher from. April 1, 1986. We need not state here the details of his career. 
At the material time he was an employee of South Central Railway. It is not 
disputed on behalf of respondent No. 1, the General Manager, South Central 
Railway, that the petitioner is an employee of South Central Railway, his 
` salary is paid by that Railway and he is under the administrative contro! of that 
Railway. In November 1966 election of the office-bearers of the South Central 
Railway Mazdoor Union (hereinafter referred to as the Union) took place and 
- the petitioner was elected as the Divisional President of the said Union. By the 
letter dated November 22, 1966 the names of the newly elected office-bearers 
were communicated to the General Manager, South Central Railway. In reply 
to that letter, the General Manager by his letter dated November 30, 1966 informed 
the General Secretary of the Union that the petitioner being the Headmaster 
of a Railway Primary School could not, according to the directions of the Railway 
Board, be elected as an office-bearer of the said Union, hence he should be replaced 
by electing another person. Accordingly, the Union replaced the petitioner 
by electing one H. R. Hanumantrao as Ad-hoc President. Although the peti- 
tioner was thus temporarily replaced by H. R. Hanumantrao, the Union did not 
accept the General Manager’s view that the petitioner was not eligible to be an 
office-bearer of the Union. ‘The Union submitted its representation dated De- 
cember 7, 1966, to the Secretary, Railway Board, New Delhi, contending that 
it was not correct to prevent school teachers from becoming office-bearers of the 
Union. The representation pointed out that for the past several years teachers 
were holding the posts of office-bearers. We may refer here to the communi- 
cation dated July 21; 1965 from the Assistant Director, Establishment, Railway 
Board, to the General Managers of Railways. This communication states that 
the question whether the Railway Schools and the Railway Training Schools 
constitute industry was raised, the, Railway Board was advised by the 
Ministries of Labour and Employment and Laws that Railway Schools and 
Railway Training Schools do not constitute industry, hence they are not 
covered by the provisions of the -Industrial Disputes Act, 1947. The Union 
did not succeed in persuading the Railway Board to accept its view that 
teachers of the said schools could be office-bearers of the Union. The petitioner, 
therefore, filed the present petition challenging the correctness and legality of 
the Railway Board’s decision refusing’ to recognise railway schools and railway 
training schools as ‘industry’ covered by the provisions of the Industrial Disputes 
Act, 1947, and also praying for a writ of mandamus directing respondent 
No. 1, the General Manager, South Central Railway, to recognise the petitioner 
‘as the Divisional President of the said Union. The petition further prays for 
a direction to the above mentioned H. R. Hanumantrao not to act as the’ Di- 
visional President of the Union in place of the petitioner. 

The Deputy Chief Personnel Officer, South Central Railway, has filed his 
affidavit supporting the stand taken by the General Manager, South Central 
Railway. The South Central Railway contends that in view of the decision 
of the Supreme Court in University of Delhi v. Ram Nath}, it is clear that 
educational activity cannot constitute industry, hence the petitioner, who is 
the Headmaster of a Primary School, cannot be considered to be an industrial 
worker; he cannot, therefore, be a member of the Union in question. 

Mr. Kulkarni, who appears for the petitioner, contends that the stand taken 


1 [1968] A. I. R. S. C. 1878, 
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by the casa Manager, South Central Railway, mentioned above is. clearly 
wrong. In support of this contention, reliance is placed on the definitions of the 
expressions “‘railway school” and “railway ees These two definitions 
read thus : 

(12) ‘Railway School’ means a school established by a Railway or Office/Project/Factory 
directly under the Railway Board primarily for the benefit of the children of its employees and 
maintained and entirely controlled by it with or without assistance from revenues of a State 
or income from other non-railway source. It doesnot include aschool to which a railway merely 
makes a prant-in-aid. i 

(13) ‘Railway servant’ means a person ‘who is a member of a service or who holds a' post 
under the administrative control of the Railway Board and includes a person who holds a post 
in the Railway Board. Persons lent from a service or post which is not under the administra- 
tive contro] of the Railway Board to a service or post which is aed such administrative cont- , 
rol do not come within the scope of this definition. ‘ 

‘The term excludes, casual labour for whom special orders have been framed’.” 


It is not disputed by Mr. Lokur, who appears for respondent No. 1, the General, 
Manager, South Central Railway, that the school in question is a Railway School 
falling under the above definition. So also Mr. Lokur concedes that. the 
petitioner is a Railway servant as per the definition quoted above. Reliance 
is further placed on. Rule 38610 in Indian Railway Establishment Manual, 

Part B, headed ‘‘Rules for the recognition of association of non-gazetted. ‘railway 
servants” (Chapter XXXVI). The rule reads thus : ~ 


“3610, Government is prepared to accord official recognition to associations of its indus- 
trial employees. The grant and continuance of recognition rests in the discretion of Govèrn- 
ment, but recognition when granted will not be withdrawn without due cause and without giving 
opportunity, to the association to show cause against such withdrawal. - ‘1 


NOTE.—The term ‘industrial - employee’ includes failway servants,” 


This rule has statutory force. Mr. Kulkarni particularly relies on the note in 
the small type below Rule 3610. Paragraph 3610 provides for recognition of 
associations of industrial employees. If the note mentioned above -was not 
there, it would have been arguable whether a teacher of a primary school run 
by a railway can be said to be.an “industrial employee”. The note, however, 

makes it clear that the expression ‘industrial’ employee” ‘includes - “Railway 
servant”. It is important to note that the said note below. para. 3610 includes 
any Railway servant in the. expression ‘“‘Railway-employec’’. The said, note 
does not indicate that only particular class or classes of Railway servants are 
included in the expression “Industrial employee’. As already stated, it is not 
disputed that the petitioner is a ‘Railway servant’ as per the definition. quoted 
above. If so, it is obvious that the petitioner would be an industrial employee 
in view of para. 3610 arid the note below it. Mr. Kulkarni for the petitioner 
points out that the observations of the Supreme Court in para. 17 of the judgment 
in Delhi University case make it clear that the test of the character of the pre- 
dominant activity’ is ‘the main test to be adopted in such cases. He points out, 

in our opinion rightly, that because the predominant activity of Delhi University 
cannot be said to be industrial activity, the employee in that case was not noe 
to be an industrial worker. 


Mr, Kulkarni relies on the decision in J. K. Cotton Spg. & Wvg. Mills Co. v. 
L. 4. Tribunal of India.? The question that arose in that case was whether a Mali 
(gardener) working in the garden of a bungalow occupied, by an officer of the 
Mills, can be held to be a workman as defined by s. 2 (s) of the Industrial 
Disputes Act, Relevant observations in para. 12 of the Judgment are as 
saad (p. 740) : J 


...Wherever it is shown that the industry has employed an rer to assist one or’ the 
other oparai an incidental to the main industrial operation, it would be unreasonable to ‘deny 
such an employee the status of a workman on the ground that his work is not directly concerned 


2 [1964] A.I. R. S. 0.737. 
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with the main work or operation of the industry. Reverting to the illustration of the buses 
owned by the factory for the purposes of transporting its workmen if the bus drivers can legiti- 
mately be held to assist an operation incidental to the main work of the industry, we do not see 
why a Mali should not claim that he is also engaged in an operation which is incidental to the 
main industry.” =) 

The following observations in para. 18 of the judgment are also material (p. 741): 


“It is true that in matters of this kind it is not easy to draw a line, and it may also be 
conceded that in.dealing with the question of incidental relationship with the main industrial 
operation, a limit has to be prescribed so as to exclude operations or activities whose relation 
with the main industrial activity may be remote, indirect or far-fetched.” 


Relying on the above observations Mr. Kulkarni for the petitioner submits that 
if a Mali (gardener) who works in the garden provided for the pleasure of the 
officer of the Mills, who was provided residential quarters, can be said to fall 
under the definition of ‘workman’ under s. 2 (s) of the Industrial Disputes Act, 
there is no reason why the petitioner, a teacher, who provides for the. amenity 
of education to the children of Railway employees should not fall under that 
definition. In our opinion, there is considerable force in this .contention. It 
is true that the work done by the petitioner has no direct connection with the 
industry in question viz. Railway, but there can be no doubt that the peti- 
tioner’s activity i. e. work is incidental to’ the main industrial operation, as 
indicated by the above-quoted observations of the Supreme Court, Mr. Lokur 
for respondent No. 1, the General Manager, South Central Railway, points out 
that in the above case the amenities enjoyed by the officers of the Mills were 
provided by the terms of employment. He contends that under the terms of 
employment the Mills were bound to provide these amenities, while the Railway 
is not bound to provide educational facilities to the children of the Railway em- 
ployees. In our opinion, it would not be correct to determine the question 
before us by taking into account whether it was obligatory for the employer to 
provide the particular amenity. The material question for consideration would 
be whether the work.carried on by a particular employee can be said to be an 
activity incidental to the main industrial operation. We asked Mr. Lokur for 
respondent No. 1 under what provision or rules the Railway provided schools 
for the children of Railway employees. Mr. Lokur produced before us the letter 
dated July 28, 1955 written by the Director, Establishment, Railway Board, to 
the General Managers of the Railways. That letter makes it clear that where 
educational facilities were not available for children of Railway employees, the 
Railway Board did direct that schools should be provided for. The letter stated 
“the criterion should be whether the provision of such a school is really inesca- 
pable.” This letter read as a whole indicates that the Railway Board appreciated 
the difficulty of Railway employees at certain places in getting even basic i.e. 
primary education for their children and in view of the genuine difficulty in this 
respect schools were provided for. In view of this letter, there can be no doubt 
that the Railway Board provided schools for children of Railway employees as 
an amenity absolutely necessary for some Railway employees. The petitioner 
has been working as a teacher in one of such schools provided as an essential 
amenity to particular Railway employees. The question for our consideration 
is whether the work done by the petitioner as a teacher can be said to be an 
activity or operation incidental to the main industrial operation. It is not 
disputed that Railway establishment is an industrial establishment. Thus the 
character of the predominant activity of Railway is industrial. In view of 
the Supreme Court’s observations in the case of J. K. Cotton Spg. & Wog. 
Mills Co. quoted above, we see no adequate reason why the work 
carried on by the petitioner should not be held to be incidental to the 
main industrial operation carried on by the Railway. The facility or amenity 
of education cannot ‘be said to be less important than the facility of a gardener 
provided to the officer of a Mill. The mere fact that in the above-mentioned 
Supreme Court case the facility or amenity of a gardener for his residential 
' quarters enjoyed by the Mill Officer was provided by” the terms of the contract 
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of employment would, in our opinion, make no difference in idang the nature 
of the work done by a particular employee and deciding whether such work or 
activity is incidental to the main industrial activity or operation or it is too far- 
fetched. As pointed out above, the Railway Board itself felt that at some places 
educational facilities are not available and, in order to induce its employees to 
work at such odd places where facility for the education of children is not available, 
the essential amenity of education to the children of Railway employees had 
to be provided for. The work in such schools thus forms an activity which is 
incidental to the main industrial operation. We, therefore, hold that the - 
Railway Board was-not right in its conclusion that teachers working in Railway 
Schools and Railway Training Schools are not covered by the provisions of the 
Industrial Disputes Act, 1947. Mr. Lokur for respondent No.1 laid stress on 
the fact that the nature of the actual work carried on by the petitioner can in no 
sense be described as industrial work or industrial activity. This would not, 
however, be material in view of the Supreme Court decision in J. K. Cotton 
Spg: & Wvg. Mills Co. v. L. A. Tribunal of India. 


Mr Lokur for respondent No. 1 further urged that the election of the petitioner 
as the Divisional President was only for the year 1966-67, that period has expired 
and the petition does not survive. We are unable to hold that the petition does 
not survive merely because the period for which the election in question was Feld 
has expired. The petition does raise the question whether the petitioner as a 
school teacher was entitled to be a member and officer-bearer of South Central 
Railway Mazdoor Union. His eligibility in that respect was questioned: by the 
Railway Board’s letter dated July 21, 1965 and the direction issued by that letter ` 
is challenged by the present petition. We do not think it advisable to dispose 

of the present petition merely on the grourd that the pene: of election mentioned 
in the petition is over. 

For the reasons indicated above, we hold that the Railway Board’s decision 
communicated by its letter dated July 21, 1965 to the effect that teachers and other 
employees working in Railway Schools and Railway Training Schools are not 
covered by the provisions of the Industrial Disputes Act, 1947, is not correct. 
The petitioner would be entitled to be a meniber of the South Central Railway 
Mazdoor Union and would also be entitled to contest election to the posts of its 
office-bearers. 


_ Considering the facts of this case, we direct that there will be no order as to costs. 
Order accordingly. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
BHALCHANDRA RAMCHANDRA, SULE v. UMA KESHUB.* 


Trust—Decd of settlemeni—Net income from trust property to be used by S for maintenance of 
_ herself anil her children—Whether income impressed with trust in hands of S. 


A deed of settlement provided that the net income from a trust estate, afler payment of 
taxes and outgoings, was to be paid to one S “to be used by her for the maintenance of 
herself and her children.” On the question whether the income under the deed of settle- 
ment was impressed with a trust in the hands of S during her lifetime :— 

Held, that the income of the trust property given to S was impressed with a trust that 
it should be used by her for the benefit of herself and for the maintenance and education 
of her children. : 

In re Booth. Booth v. Booth?, Longmore v. Eleum? and Jubber v. Jubber®, referred to. 

*Decided, August 20, 1970. Suit No. 2 (1843) 68 E.R. 160. 


4.68 of 1970. 3 (1889) 59 E.R. 452. 
1 [1894] 2 Ch. 282. i . 
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B. R. Zavwalla, for the -plaintiff. 


T. R. Andhyarujina, for defendants Nos. 1, 2. and 3, 
A. H. Mehta, for defendant No. 4. | 


VIMADALAL J. This is an Originating Summons taken out by one of the trustees 
under a Deed of Settlement dated January 11, 1961 executed: by one Kailas 
Chandra Mahindra, the grandfather of defendants Nos. 1, 2 and 3. By the said 
Deed, the settlor appointed the plaintiff and defendant No. 4 as trustees and settled 
a, large amount on certain trusts, the net annual income of which is hereafter 
expected to be about Rs. 40,000, after paying the municipal taxes in respect of 
two self-occupied flats. The Deed of Settlement, provides that the net income, 
after payment of taxes and outgoings, is to be utilised in the ‘manner set out in 
clause 1, the material portion of which is in the following terms : 

“(b) As to the balance for the time being of the trust income, if any, that may remain 
in the hands of the Trustees after paying or providing for all the disbursements mentioned in 
sub-clause (a) above pay the same to the said Mrs. Sudha Keshub Mahindra ‘(defendant no. 4) 
to be used by her for the maintenance of herself and her children (defendants Nos. 1, 2 and 8) 
by her husband the said Keshub Mahindra. 

(ec) On the death of the said Sudha Kesbub Mahindra this trust will stand dissolved and 
the Trustees shall then make over the entire Trust Estate to the child or children of the said 
Sudha Keshub Mahindra by Keshub Mahindra who may be in existence at that time, if more 
than one in equal shares, whether male or female.” 


One of the trustees has now approached the Court on this Originating Summons 
for the determination of certain questions which are set out in para, 15 of the plaint. 
The first question that really arises is the subject-matter of sub-questions (iii) and 
(iv) of question (a), and briefly put that’ question is, whether the Deed of Settle- 
ment imposes a trust upon defendant No. 4 in regard to the use of the income during 
her life time. The second question that arises is the subject-matter of sub-ques- 
tions (i) and (ii) of question (a), and that question briefly put is, whether, in the 
event of its being held by me that there is a trust, all the defendants are entitled to 
an equal share in the income of the trust during the life time of defendant No. 4. 
I have now been told that the parties hereto do not desire that I should answer 
sub-questions (i) and (ii) of Question (a) of the present Originating Summons and 
I, therefore, do not propose to answer the same. 

The only question that survives for my consideration, therefore, is whether the 
income under the said Deed of Settlement is impressed with a trust in the hands 
of defendant No. 4 during her life time. In Lewin on Trusts (16th edn.) at p. 48, 
the test for determining such a question has been laid down with characteristic 
lucidity. The test is that if the words concerning maintenance merely show the 
motive of the gift, there is no trust... If, however, on the other hand, on a true con- 
struction of the terms of the document the Court comes to the conclusion that a 
trust was intended, it would be enforced. I must, therefore, proceed to consider 

whether, when the settlor stated.in sub-clause (b) of clause 1 of the Deed of Settle- 
ment that’the income of the trust funds was given to defendant No. 4 for her life 
time “to be used by her for the maintenance of herself and her children”, he was 
merely indicating the motive of the gift to defendant No. 4 in which case there 
would be no trust, or whether he intended to create.an obligation in favour of her 
children which would be binding on defendant No. 4 in which case the income 
would be impressed witha trust. In the case of Inre Booth. Booth v. Booth', as well 
as in the case of Longmore v, Elcum?, the words used were very similar to the words 
which I am called upon to construe in the present case. In the case of In re Booth. 
Booth v. Booth the residue of the estate was given by a testator to his executor 


‘upor trust ... to pay to his wife or permit her to` receive the annual income thereof during 
her life, for her use and benefit, and for the maintenance and education of his children, and 
from and after her decease upon trust to divide his said residuary estate equally between and 
amongst all his children living at his decease,...” 


1 [1894] 2 Ch. 282. 2 (1843) 63 E.R. 160. 
B.L.R.—9. , 
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In the case of Longmore v..Eleum, the relevant clause was l 
“upon trust to permit and suffer my said dear wife ... to receive, take and retain the rents, 
issues, income, profits and proceeds thereof for her own use and benefit, and for the maintenance 
and education of my dear children,...” 


These clauses are, in my opinion, very similar to the clause in the present case, in. 
so far as they give the income to the wife for her own use as well as for the mainten- 
ance and education of her children, as in the present case. It was held in both 
those cases that the widow was.a trustee for the children, and that the object 
or intention of trust upon which the testator made the gift to his wife was that she 
was to have it, not only for her use and benefit, but also for the maintenance and 
education of the testator’s children, In the judgment i in the case of In re Booth. 

Booth v. Booth, it was pointed out that the position could not, in law, be different 
if the gift had been made to a stranger instead of to the wife. In the case of Long- 
more v. Elcum, the Vice-Chancellor regarded it as clear that a trust was created for 
the children. It may be mentioned that, as in the present case, the trust, in both 
the said cases were not limited to the period of minority of the children, and were 
in fact not held to be so limited in the judgments delivered in those two cases. In 
the case of Jubber v. Jubber® also, the testator had used similar words whereby he 
bequeathed the use of his property to his wife for the benefit for herself and her 
unmarried children so that they might be comfortably provided for as long as the 
testator’s wife was alive. The Court took the view that the property in question 
was impressed with a trust in the hands of the wife, though in that case the Court 
based its decision on the difference in the language used in the clause in question 
as compared with an earlier clause in the same will. It is not necessary for me to 
refer to any other.authority on the point for, in a matter of this kind, authorities are 
of limited use in so far as they indicate the principles of construction, bat the ulti- 
mate decision must depend upon the intention of the settlor as gathered from the 
words used by him in the document in the light of the surrounding circumstances 
prevailing at the time when the document was executed. In my opinion, the lan- 
guage used by the settlor in the present case is stronger as indicating a trust than 
the language that was, used in the three English decisions to which I have referred, 
in so far as the settlor has employed the words ‘“‘to be used” in sub-cl. (b) of clause 
1 which, in my opinion, are clearly mandatory ‘in tone. I am not. prepared to 
construe those words as merely showing the motive of the gift. The conclusion at 
which I have arrived on a careful consideration of the sub-clause in question is 
that the testator intended to impose an obligation upon defendant No.4 to use the 
income, not only for herself, but also for the maintenance and education of her 
children. I, therefore, answer sub-question (iii) of question (a) as follows: 


The income of the trust property given to defendant No. 4 is impressed with a 
trust that it should be used by her for the benefit of herself and for the maintenance 
and education of her children. 

I answer sub-question (iv) of question (a) in the negative. I order that the costs 
, ofall parties, as between attorney and ‘client; do come out of the trust funds. 
l Answers accordingly. 
Solicitors for the plaintiff: Little & Co. 
Solicitors for the defendants: Mulla & Mulla & Cragie J oon & Car 0€-: Kham- 

bata & NORN Kapadia. 


3 (1839) 59 E.R. 452. 
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APPELLATE CIVIL. 


Before Mr. Justice Nain and Mr. Justice S. K. Desai. 
M/s. K. I. SURATWALLA AND CO. v. MAHMUD BIDI WORKS, SHOLAPUR.* 


Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. 2 (9), 2 (6), 23, 25—Partnership Act 

(IX of 1932)—Usurious Loans Act (Act X of 1918), See. 2 (2)—Construction of document 

- —Agreement, whether one for sale of goods or advancement of loan and panne of interesi— 
Indian Stamp Act (II of 1899), Secs. 2 (©), 35, art. 15. 


Where, on a true consLruction of a document, it is found that the terms thereof them- 
selves indicate that the dominant intention of the transaction 1s to advance a loan to a 
trader and secure its repayment along with a high rate of interest, then notwithstanding 
the fact that the transaction is given the ‘colour of a sale agreement and may even 
prove mutually beneficial to both the parties, ıt will be a money-lending transaction 
and ss. 23 and 25 of the Bombay Money-lenders Act, 1946, will apply to it. 

Repayment in money or in money’s worth at ascertainable prices is repayment of a loan.. 

Sutyanarayan Hansraj Agrawal v. M. C. Wardha',and Shree Ram Mills v. Commr. of 
E. P. T.*, referred. to. 

Under s. 85 of the Indian Stamp Act, 1899, once .a document has been marked as an 
exhibit and admitted in evidence it cannot thereafter be questioned at any stage of the 

_ Same ae or even in appeal. 
Javer Chand v, Pukhraj Surana’, referred to. 


1 


Tue facts appear in the judgment. 


V. H. Gumaste, with M. B. Kadam, for the appellants. 
M. D. Pathak, for the respondents.. 


Narn J. This is an appeal by the original plaintiffs against the judgment dated 
October 22, 1962 of the learned. Civil Judge,. S. D., Sholapur, dismissing the plain- 
tiffs’ suit for recovery of Rs. 33,909.94. 


The plaintiffs instituted the suit for recovery of the said amount, interest aan 
costs. The plaintiffs are a partnership firm and it has been proved that they were 
registéred under the Indian Partnership Act, 1982. Defendants No. 1 are also a 
partnership firm. Defendant No. 2 is an admitted partner in the said firm. He is 
the person who executed the agreement, exh. 42, which is the subject-matter of 
this litigation. Defendants Nos. 3, 4 and 5 have denied that they were partners . 
in the firm of defendants No. 1 at the. time of the accrual of the cause of action. 


- The agreement, exh. 42, which is the subject-matter of this litigation was exe- 
cuted on October 25, 1957. Thereby the plaintiffs advanced to defendants 
No. 1 a sum of Rs. 58,000. Defendants No. 1 contracted to sell to the plaintiffs 
48,000 bundles of bidis ‘at Rs. 2-12-0 per bundle. The price of these 48,000 bundles 
worked out at the apreed,rate to Rs. 1,832,000. The bidis wereto be supplied within 
a period of five years from the date of the agreement in a particular proportion 
every month. It was provided that if defendants No. 1 committed default in sup- 
plying bidis, the balance amount then remaining out of Rs. 1,382,000 would be re- 
coverable by the plaintiffs from defendants No.1. The agreement also provided 
that for the amouut due to the plaintiffs there would be a charge on the trade-mark 
label of the bidis under which trade mark defendants No. 1 marketted their goods. 

` Upto June 29, 1961, defendants No. 1 delivered to the plaintiffs 35,300 bundles 
of bidis. The plaintiffs alleged that defendants No. 1 failed to deliver the remain- 
ing quantity. Defendants No. I alleged that they had delivered 35,600 bundles 
but were unable to prove the delivery of the difference'of 300 bundles. These bidis 
were of the value of Rs. 98,925.06. If this amount is deducted out of Rs. 1,82,000 


“*Decided, April 29, 1 970. First Appeal “No. 356 of 1969, decided by Deshmukh and 
No. 70 of 1963 against the decision of N.S. ee JJ., on February 3, 1970 (Unrep.). 
Pathak, Civil Judge, Senior Dhvision at ' pl 953] A. I. R. S.C. 485. 

Sholapur, in Special, Civil Suit No. 20 of 1962. . 3 [1961] A. I. R. S, C. 1655. 

1 (1970) Ĉriminal Revision Application 
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we get the figure of the claim of the plaintiffs in the suit of Rs. 83,909.04. This: 
amount the plaintiffs claimed Hom defendants No. 1 in ra of the agreement 
exh. 42. 

Defendant No. 2 died on Dasenbes 18, 1961 and defendants No. 2(A) to 2 (L) 
were joined as his heirs and legal representatives. Defendants No. 2 (K) and 2 
_ (L) denied that they were the heirs and legal representatives of defendant No. 2. 

In the written statement defendants No. 1 contended that the agreement, exh. 
42, was brought about by undue influence, coercion and fraud, that the amount of 
Rs. 58,000 was advanced as a loan by the plaintiffs to defendants No. 1 at an exor- 
bitant rate of interest, that the transaction was governed by the Bombay Money- 
lenders Act, 1946, and that defendants No. 1 were only liable to pay interest at 
9 per cent. per annum. They further contended that the plaintiffs had been over- 
paid and that the plaintiffs’ firm was not registered under the Indian Partnership 
Act, 1932, and therefore the suit was not maintainable. They also contended that 
exh. 42.was a bond and was not sufficiently stamped and was therefore not admis- 
sible in evidence. | 

The trial Court held that defendants Nos. 8 to 5 were not partners in the firm of 
defendants No.1. The trial Court also held that the agreement exh. 42 was a bond 
and was not properly stamped. It, however, appears that the said agreement was 
admitted in evidence, marked as an exhibit and referred to in the examination-in- 
chief and cross-examination. The trial Court further held that the agreement was 
not' brought about by undue influence and was not void. The trial Court also 
held that the transaction embodied in the agreement, exh. 42, was a money lending 
transaction and was an unconscionable and usurious bargain. In the result, the 
trial Court dismissed the plaintiffs’ suit with costs. The plaintiffs have come in 
appeal against the said decision. 

The first contention taken before us by Mr. Gumaste appearing for the plain- 
tiffs is that the suit transaction is not hit by any of the provisions of the Bombay 
Money-lenders Act and that even the provision of s. 25 of the said Act limiting the 
rate of interest does not apply toit. He contended that the transaction was purely 
a transaction for sale of bidis and advance payment made towards the price. He, 
therefore, contended Tiar the plaintiffs’ suit has been wrongly dismissed on this 
ground. 

In order. to appreciate this contention it is necessary to refer to a few provisions 
of the Bombay Money-Lenders Act. Section 2 (6) of the Bombay Money-lenders 
Act, 1946 defines ‘‘interest” and provides that interest includes any‘sum, by what- 
soever name called, in excess of the principal paid or payable to a money-lender in 
consideration of or otherwise in respect of a loan, but does not include the types 
of transactions enumerated in the said section. One of the kinds of loan excepted 
from the said section is a loan to a trader except for the-purposes of ss. 28 and 25. 
Section 2 (9) (g) provides that ss. 28 and 25 will be applicable to loans even if they 
were to traders. Although the learned trial Judge has referred in his judgment to 
s. 28, in our opinion s. 28 has no application because in the suit no amount of interest 
which is higher than the amount of loan has been claimed.’ But itis clear thats. 25 
would apply, if we hold that the amount of Rs. 58,000 advanced by the plaintiffs 
to defendants No.1 was a loan and the difference between Rs. 1 82,000 and Rs. 58,000 
was interest and the limitation on rates of interest prescribed by s. 25 would be 
applicable to the said transaction. Section 25 of the Bombay Money-lenders 
Act, 1946, provides that the State Government may from time to time. by notifi- 
cation in the Official Gazette fix the maximum rates of interest for any local area 
or class of business of money-lending in respect of secured and unsecured loans. 
It is not in dispute that at the date of the suit transaction the rates of interest pre- 
scribed under s. 25 were 12 per cent. per annum for unsecured loans and 9 per 
cent. per annum for secured loans. _ 

We must now turn to the agreement, exh. 42, for its construction so as to decide 
whether the dominant intention of the said agreement was to advance a loan by the 


plaintiffs to defendants No. 1 on interest. 
The agreement, exh. 42, is dated October 25,1957. It recites that the plain- 


1970.] © K.I. SURATWALLA & co. v.. MAHMUD (A.C.J3.)—Nain J. l 133 


tiffs as well as defendants No. 1 were both manufacturers of and traders in bidis. 
This recital reflects the anxiety of the plaintiffs to get out of the provisions of the 
Bombay Money-lenders Act‘and the definition of the word “loan”. It also recites 
that defendants No.'1 on the date of the agreement received from the plaintiffs: 
Rs. 58,000 and in lieu thereof defendants No. 1 had agréed to ‘repay the said amount 
with profit’ by supplying the goods described in the agreement. We have later 
to see whether this ‘profit’ was to secure payment of interest and whether the supply 
of goods was repayment in kind and, if so, whether repayment in kind would not 
fallin the definition of-loan.. Clause (2) of the agreemént provides that the pre- 
valent wholesale rate of bidis at the time of agreement was Rs. 2-12-0 per bundle 
and that-the amount of Rs. 1,82,000 repayable by defendants,No. 1 to the plaintiffs 
was worked out at that rate for 48;000 bundles deliverable within a period of five 
years. Clause (4) of the agreement provides that bidis cf the value of Rs. 26,400 
were to-be supplied every year, out of which Rs. 11,600 represented the principal 
and Rs. 14,800 were ‘profit’. This clause also provides that in this way within a 
period of five years, defendants No. 1 had agreed to repay the principal amount of 
Rs. 58,000 received from the plaintiffs and that: Rs. 74,000 were ‘the amount of 
profit’. Clause (9) provides that if the rate of bidis went down below Rs. 2-12-0 
per bundle defendants No. 1 would supply bidis at the lower market rate then pre- 
vailing’and make up the total payment of Rs. 1,82,000. Neither-this clause nor 
any other clause of the agreement provides that'in ‘case the market rate went up 
the bidis would be supplied at the higher market rate and consequently a smaller 
quantity would have to be’supplied to make up the amount of Rs. 1,82,000. In 
other words the agreement provides for an escalation down of the market rate and not an 
escalation upwards.: . We might here comment on the anxiety of the plaintiffs to 
secure the minimum: payment. of Rs. 1,82;000 even if the market rate went down. 

In case the market rate went up the plaintiffs would, have been repaid even more 
than Rs. 1,832,000. : Clause (7) of the agreement provides that if defendants No. 1 
committed a breach ofthe. agreement, the plaintiffs would be entitled to recover 
from defendants No. 1 the amount of Rs. 1,382,000 after deducting therefrom the 
price of the bidis delivered. This clause provides for.the mode of recovery through 
Court but we are not concerned with the same.: This clause uses the expression 
“after deducting the amount-paid by me (défendants No. 1) towards the repayment 
of the aforesaid amount of Rs. 1,82,000/-*. (words in bracket and italics supplied). 

Clause (8) of the agreement provides firstly that unless the agreement was.fulfilled 
defendants No. 1 would not alienate or dispose of moveable and immoveable pro- 
perty. or encumber the same; and secondly, the plaintiffs would have a charge on 
the bidi trade mark used by defendants No.,1. This clause would show the anxiety 
of the plaintiffs. to secure as for the advances made by en to defendants 


No. i. : s - ii r EEE 


The anxiety of the plaintiffs to get out of the definition of the word. ‘loan’ in, and 
. the provisions of, the Bombay Money-lenders Act, the provisions for ‘repayment’ of 
Rs. 1,382,000 in lieu of Rs. 58,000, and ‘the attempt to describe the difference as 
‘profit’, the’ provision for escalation down of the price and not for escalation up- 
wards, the anxiety to secure at least Rs. 1,382,000 and, if possible, a larger amount, 
‘provision for recovery of the balance of Rs. I 532,000 in case of short deliveries, 
reference to the value of. goods delivered as ‘amount paid’, securing the repayment 
of amount’ by. negative covenant ‘against alienation of property and by creating 
‘charge on tradé mark would tend to show that the dominant purpose of the agree- 
ment, exh. 42, is to secure the repayment, of a loan advanced with usurious inte- 
rest and not to secure sale of goods. ` 


It would also appear- +o us from the terms of the agreement set out and discussed 
hereinabove that the difference of Rs. 74,000 between the amount of advance, viz. 
Rs. 58,000 . and the amount repayable by, defendants No. 1 to the plaintiffs and 
which has been described in the agreement as ‘profit’ is nothing other than interest. 
The definition of the word’ ‘interest’ in sub-s. (8) of s. 2 of the Bombay Money- 
lenders Act provides that interest includes any ‘sum’ by whatsoever name called. 
Mr. Gumaste forthe plaintiffs contended that what'defendants No. 1 were to give 


134 THE BOMBAY LAW REPORTER. . [vVOL. LXXIV. 


was bidis of the value of Rs. 74,000 and not money. The amount of payment in 
excess of advance was not a ‘sum’ and was therefore not interest. It, -however, 

appears to us that the amount repayable is fixed in money and is a ‘sum’. It may 
be that the plaintiffs were expecting goods at ascertainable prices in repayment of 
the sum. That, however, makes no difference to the fact that what has to be 
repaid was a particular sum of money. ‘This is more so because the plaintiffs were 
not taking any risk even on account of a fallin prices. If the prices went down 
they were to get larger quantity of goods. The plaintiffs, however, provided a 
“benefit to, themselves by not giving any advantage to defendants No. 1 if the prices 
went up. In case of sale of goods only price is charged and there is no question 
of charging any profit by the buyer to the seller. There is no explanation from the 
plaintiffs as to what this profit represented. To us itis clear that the ‘profit’ re- 
presented nothing other than interest. We have, therefore, come to the conclusion 
that the amount of Rs. 74,000 called ‘profit’ in the agreement was nothing other 
than interest. 

Mr. Gumaste also contended that the definition of the word oan’ in sub-s. (9) 
of s. 2 of the Bombay Money-lenders Act meant an advance at interest whether of 
money or in kind. He contended ‘that while advance could be in kind the repay- 
ment could not be in kind. This argument-is, however, based on the assumption 
that. the repayment was in kind. In this case the repayment is provided for in 
money, the amount of Rs. 74,000 is specified.. It is only repayable by sale of bidis 
at particular prices’ and in case of breach the balance is payable in money. This 
would, therefore, not make the payment not in money. Repayment in money or 
in money’s worth at ascertainable prices is repayment of a loan. 

Mr. Gumaste contended that the agreement itself recited’ and there was no dis- 

pute about the fact that both the parties, viz. the plaintiffs on the one hand and 
-defendants No. 1 on the other, were manufacturers of and traders in bidis and the 
Bombay Money-lenders .Act would, therefore, have no application. This argu- 
ment would be correct except forss. 23 and 25 of the Bombay Money-lenders Act. 
‘We are not concerned with s. 28. Section 2 (9) (g) expressly provides that ss. 28 
and 25 will be applicable to loans even if they were to a trader. Section 25 would, 
therefore, be applicable to thé suit transaction and this section provides maximum 
rate .of interest chargeable for secured and unsecured loans. This rate at the re- 
levant time was 9 per cent, per annum for secured loans and 12 per cent. per 
annum for unsecured loans. 
- - A division Bench of the Bombay High Court sitting at Nagpur held in Satya- 
narayan Hansraj Agrawal v. M.C. Werdha! that in construing a document one has 
to look at the dominant intention of the transaction. Mr. Gumaste contended 
‘that on a true construction of the agreement, exh. 42, the dominant intention was 
sale of goods and not advancement of a loan and payment of interest. We have, 
however, discussed the terms of the agreement itself and, in our opinion, the do- 
minant intention of the transaction is to advance a loan and to secure its repayment 
along with a high rate of interest. The sale of bidis might have been mutually 
beneficial to both the parties but the dominant intention was not an agreement of 
sale but an agreement for repayment of loan with interest. It may also have been 
the intention of the parties to give it a colour of sale agreement so as to take it out 
of the operation of the Bombay Money-lenders Act. ‘We have, however, to see the 
true intention of the transaction and as-we have stated above it is clear to us that 
the nature of the transaction is money-lending transaction. However, no other 
provision of the Bombay Money-lenders A.ct, 1946, will apply to it except the two 
sections referred to above in view of the fact that defendants No. 1 are traders. 

Mr. Gumaste invited our attention to the judgment of a Division Bench of this 
Court reported in Suleman Ahmed Umer v. Abdulla Rahimtulla*, which brings out 
a distinction between a deposit and a loan for the purposes of arts. 57, 59 and 
60 of the Indian Limitation Act, 1908. There the question was whether the 
amount advanced was a deposit repayable on demand or a loan which must be 


nl (1970) Criminal Revision Appheation No. JJ., on February 3, 1970 (Unrep.). 
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„repaid within 8 years of ii time when.it was repayable. In our opinion, this judge- 
ment is totallyirrelevant,for the purposes of our case. 
Mr. Gumaste also invited our attention to the definition of loan ins. 2 (2) of the 


_Usurious.Loans Act, 1918 (Act X of 1918) which provides that a ‘loan’ means a 


loan whether of money or.in kind and. includes any transaction which is, in the 
opinion of the Court, in substance a loan. In this case the loan is of money. The 
Usurious Loans Act, 1918 gives a wider definition and provides that if a transaction 
is in the opinion of the Court i in substance a loan, itisa loan. In this case we have 
already held that in our opinion the transaction.was in substance a loan and there- 
fore the said transaction would'be a loan even under thé Usurious Loans Act, 1918. 
We are, however, concerned with the-definition of the word loan in the Bombay 
Money-lenders Act, and have come to the conclusion that the suit transaction was 
one of a loan advanced within that definition. ~>. 
Mr. Gumaste also cited to us the judgment of the Supreme Court in Shree Ram 
Mills v. Commr. of E, P. 1.3, where it has been held. that a loan imports a positive 
act of lending coupled with an acceptance by the other side of the money as a loan. 


, We. have no quarrel with the proposition laid down in this judgment and we are 


bound by it. But as we have already shown that this was a positive act of lending 


.of Rs. 58,000 ‘and it was accepted by defendants No. L.as a loan, the transaction 


is a transaction of “loan”. within the meaning of this definition. This is apart from 
the fact that the Supreme Court was construing the word ‘loan’ in a case arising : 
under the, Excess Profits Tax Act, 1940, and not as defined under the Bombay 
Money-lenders, Act, 1946... ,, 

. Mr. Gumaste also cited.a , judgment of the Privy Council in Beninson v. Shiber* 
but as we find that it has no application to the facts of the case pesors us we do not 
consider it necessary to discuss it. 

Mr. Gumaste also took us through the evidence of the inene Partner of the 
plaintiffs. and a representative of the firm of defendants No. 1. In his'evidence the 


` Managing Partner of the plaintiffs has emphasised the fact that he is a bidi manu- 


facturer and trader and.so were. defendants No. 1 and that. the plaintiffs were 
not money lenders, whereas the representative of defendants No. 1 has deposed. 
that this was intended to be a transaction of loan and that the plaintiffs were de- 
manding interest at 24 per cent. per annum. These are the rival contentions in the 
evidence, but we think that the agreement has to be construed by its own terms and 
what we have held i is onthe construction of the agreement, -exh. 42, itself rather 
than onthe rival contentions of the parties in the evidence. 
v The learned trial Judge-held that the agreement, exh. 42, was a bond, ain the 
meaning of s. 2 (c) of the Indian Stamp Act and.was liable to be stamped with an 
ad valorem stamp duty.due under. art. 15.: We, however, find that the document 
had already been exhibited and used at the trial.. -Under s. 35 of the Indian Stamp 
Act once a document is so, admitted in evidence and used it cannot be thereafter 
questioned, at any. stage of the same proceedings or even in, appeal. We ‘cannot 
therefore hold that it was open to the learned Judge to hold in the judgment that 
the instrument was inadmissible in evidence once it had been marked- as an exhibit 
and admitted in evidence. The Supreme Court has also so ae in the case of Javer 
Chand v. Pukhraj Surana., , 

:. We asked, Mr. Gumaste whether if iiterest was ceata on n Rs: 58, 000 even at 
12 per cent. per annum, which was the.notified rate for unsecured loans at the timé 
of agreement, any amount would ‘be due by defendants No.'1 to the plaintiffs, 
He, however, stated that in that event nothing would be found due to the plaintiffs 
from defendants No. 1. | There is, therefore, no question of giving a decree m the 
plaintiffs for any amount. ym 

The appeal, therefore, fails and is disminsed-with IE ' 

Mr. Gumaste made an oral application that in case we decide against the plain- 
tiffs, we should grant to them leave tò appeal to. the, Supreme Court,- The amount 

3 [1953] A. I, R. S.C, 485, OB [1961] A. I. R. S.Ç. 1655, 
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of the value of the subject-matter in dispute is undoubtedly over Rs. 20,000 and the 
case turns on the interpretation of the Bombay Money-lenders Act, 1946, and con- 
struction of document, exh. 42. It appears that the case is a fit one to appeal to 
the Supreme Court of. India. We, therefore, grant a certificate to the plaintiffs 
under arts. 188 (1) (a) and (c) of the Constitution of India. 

Appeal dismissed. 


Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 
A. G. PATHAK v. S. L. PRASAD.* 


Industrial Disputes Act (XIV of 1947), Sec. 10 (1) (ce), Sch. II, ilem 3—Bombay Shops and 
Establishments Act (Bom. LXXIX of 1948), Sec. 66—-Power of Labour- Court to order re- 
instatement of employee when discharged for misconduct—Termination. of service of employee 
under 3.66 of Bom. Act whether. as Labour Court of jurisdiction to. consider such termi- 
nation of service. 


Having regard to the language of item 3 in Second Schedule to the Industrial Disputes 
Act, 1947, read with s. 10 of the Act, the Labour Court is empowered, even, in a case in 
which it finds that the workman was involved in certain misconduct, to hold that .for 
such misconduct the punishment of discharge or dismissal was excessive and to order re- 
instatement of the workman. 

The termination of services of an employee in accordance with s. 66 of the Bombay 
Shops and Establishments Act, 1948, is not sufficient to deprive the Labour Court of its 
jurisdiction to consider the matter of the same termination on a reference made to it under 
s. 10 of the Industrial Disputes Act , 1947, and to order reinstatement of the employee 
under item 3 of the Second Schedule to the Act. 


OnE S. L. Prasad (respondent No.1) joined service of the Aryan Cinema as an 
‘operator (of projector) in November 1948. His employer was one A. G. Pathak | 
(petitioner). There were, according to respondent No. 1, continuous quarrels be- 
tween him and the management. On December 6, 1963 ‘at about 2 p.m., the in- 
-termittent sprocate of projector ‘B’ became jammed with cloth, and, as a result 
thereof, the threads of the assembly gear were broken and the projector was da- 
maged. The employer’s case was that this incident was solely due to the miscon- 
-duct of the workman. After issuing a show cause notice and holding an enquiry, 
the services of the workman were terminated by the employer with effect from 
January 11, 1964. In a reference before the Labour Court it was contended by 
respondent: No. 1 that the punishment of dismissal was result of victimization 
and because of his trade union activities. The Labour Court granted him relief 
of reinstatement but refused to grant the relief of back wages. 


On behalf of the employer, it was inter alia contended in the High Court that the 
misconduct of the workman had been admitted and proved, there were in law no 
limitations on the power and jurisdiction of the employer to award punishment as 
he desired including the punishment of dismissal and that the Labour Court had no 
jurisdiction to substitute an alternative punishment other than the punishment 
awarded by the employer. It was further contended that the employer had a 
statutory right under s. 66 of the Shops and Establishments Act, 1948 to terminate 
the services of the workman for his misconduct without any notice whatsoever and, 
in so far as the Labour Court had set aside the termination of service, the Labour 
Court had acted without jurisdiction and contrary to the statutory ‘right of the 
employer. 

Spee Civil Auplicaiion No. 2744 of 1970: 

P. B. Sawant, for the petitioner. 

C.L. ue for respondent No. 1. 


Special Civil a eal No. 489 of 1971 : 
C. L. Dudhia, for the petitioners. 


*Decided, June 15, 1971. Special Civil Civil Application No. 489, of 1971). 
Application No, 2744 of 1970 (with Special 
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K. K. Desar J. [His Lordship after stating the facts, proceeded]. Now, in con- 
nection with the contentions made by Mr. Sawant, it is convenient to notice the 
relevant contents of s. 66 of the Shops and Establishments Act and of s. 10 and 
Sch. 2 of the Industrial Disputes Act. Section 66 makes provision for preventing 
.an employer from dispensing with services of employees in. his continuous 
employment without giving notice of termination and runs as follows :— 

“66, No employer shall dispense with the services of an employee who has been in his 
continuous employment— 

(a) for not less than a year, without giving such person at least thirty days’ notice in 
writing, or wages in lieu of such notice; 

(b) for less than a year but more than three months, without giving such person at least 
fourteen days’ notice n writing, or wages in lieu of such notice : 

Provided that such notice shall not be necessary where the services of such employee are 
dispensed with for misconduct.” 


By the explanation misconduct is defined inter alia to include causing damage to 
the property of an employer. 

Section 10 of the Industrial Disputes Act, 1947 seve: for reference of indus- 
trial disputes inter alia to a Labour Court in the following language :— 


’ “10. (7) Where the appropriate Government is of opinion that any industrial dispute 
exists or is apprehended, it may at any time, by order in writing— 

(@) u.. . 

(b) so : 

(c) refer the dispute or any matter appearing to be connected with, or relevant to the 
dispute, if it relates to any matter specified in the Second Schedule, to a Labour Court for 
adjudication;”’ 

The Second Schedule mentions six items which are matters within the jurisdiction 
of Labour Courts and item 3 runs as follows :— 


' “8, Discharge or dismissal of workman including reinstatement of, or grant of relief to, 
workmen wrongfully dismissed; ” 


Now, the first contention made by Mr. Sawant prima facie dppears to be entirely 
misconceived having regard to this language of item 8 in Second Schedule read 
with s. 10, sub-cl. (ce) of the Industrial Disputes Act. Apparently the industrial 
dispute, which might be under this item 8 referred to the Labour Court, would be in 
respect of discharge or dismissal of workman where having regard to his rightful 
case that the punishment of discharge or dismissal was excessive, the workman 
claims relief of reinstatement. The dispute might include also cases where a work- 
- man claims that his dismissal and discharge was wrongful and he was bound to be 
reinstated. The language in item 3 clearly indicates that the Legislature empow- 
ered the Labour Court to consider all and every question of discharge or dismissal 
of workman when in connection with the same, a dispute was raised by the work- 
man. Power of reinstatement has been specifically conferred on the Labour 
Court. The language indicates that reinstatement can be granted by the Labour 
Court even in cases in which it finds that the termination of service and/or dismissal 
of workman was excessive punishment and disproportionate to the facts involved 
in the case. The Labour Court is empowered to make order of reinstatement even 
in cases in which it finds that the workman was involved in certain misconduct. 
The Labour Court would be entitled to hold that for such misconduct, the punish- 
ment of discharge or dismissal was excessive. The submission made by Mr. Sawant 
that where an employer decides to discharge and dismiss the workman and inflicts 
that punishment, the Labour Court would not have jurisdiction ‘to substitute its 
own judgment regarding the disproportionate nature of punishment is, having 
regard tothe language in item 8 of Second Schedule, entirely unwarranted and 
unj justified. As already discussed, the item 3 indicates that the jurisdiction of the 
Labour Court in that connection is extremely wide and unlimited. The first con- 
tention, therefore, fails. 


The above discussion and the contents of the provisions of s. 66 of theShops and 
Establishments Act and s, 10 and Second Schedule of the Industrial Disputes Act 
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clearly go to show that the second contention made by Mr. Sawant is also contrary 
to the relevant legislative provitions. Section 66 relates to what was well established 
right ofan employer in the law of contract at common law. It was well established 
before the enactment of labour laws that services of all employees could always be 
terminated by employers. Ifin that connection appropriate notice was not seryed 
by an employer, there was no right of reinstatement in employee. The total rights 
of a wrongfully dismissed employee were to claim damages for wrongful dismissal. 
This absolute right of employer was taken away by the provisions in els. (a) and (b) 
ofs. 66. Where, however, an employee was guilty of misconduct, by the contents of 
proviso, the effect of the provisions in cls. (a) and (b) was nullified. The matter of 
continuing a dismissed and discharged employee in service was not intended to be 
finalized by any action of the employer. For this reason by the provisions con- 
tained in item 3 of the Second Schedule and sub-cl. (c) of s. 10 of the Industrial Dis- 
putes Act,the Labour Court was empowered to direct reinstatement. It is not neces- 
sary to discuss this matter any further than to state that all questions of discharge 
or dismissal of workman, including his reinstatement are liable to be adjudicated 
upon by Labour Court on a reference made toit. The termination of services of 
an employee in accordance with s. 66 of theShops and Establishments Act was not 
sufficient to deprive the Labour Court ofits jurisdiction to consider the matter of 
the same termination on a reference made to it under.s. 10 of the Industrial Dis- 
putes Act. Mr. Sawant attempted to rely upon a decision where it was held that 
by an award made under the Industrial Disputes Act, an Industrial -Tribunal 
could not alter the scheme of the Shops and Establishments Act as regards 
the period of leave to which a workman was entitled. Now, there can be no 
dispute that the conditions of services of employees as finally fixed by statutory 
provisions cannot be modified by any awards made under the Industrial Dis- 
putes Act or even by consent of parties. ‘The above decision has no bear- 
ing on the question of the Labour Court’s jurisdiction to substitute its own: judg- 
ment and to reinstate an employee when he has been previously discharged or dis- 
missed in accordance with the provisions in s. 66 of the Shops and Establishments 
Act. The second contention accordingly fails. 


[The rest of the judgment is not material to this report]. 
l - Petition dismissed. 





Before Mr. Justice Nain. 


M/S. AMERICAN EXPRESS BAKERY v. THE EMPLOYELS’ STATE 
— INSURANCE CORPORATION.* 

Employees’ State Insurance Act (34 of 1948), Secs. 2 (12),. 39, 2(9), 2(22)— Whether eapresston A 
working on any day of the preceding twelve months” mean as together at the same time 
on any day. s 

Section 2 (12) of the Employees’ State Insurance Act, 1948, before its amendment by Act 
44 of 1966, did not require that twenty or more persons should be .working at one and 
the same time. Therefore, if twenty or -more employees work in batches of less than 
twenty in different shifts on any day of the preceding twelve months, they could be said to be 
working on the premises on a day consisting of 24 hours and the premises would fall within 
the definition of the word “factory” contained in s. 2 (12) of the Act. 

Chanan Singh & Sons v. Employees’ S. I. Corpn.,1 agreed with. 
: In re Sanjeevaraya Seity®, referred to. 


Tue facts are stated in the judgment. l 3 a. 
G. R. Rege with Harold J. Aranha, for the appellants. . 
M. V. Jayakar, for the respondents. 


*Necided, August 20, 1971. ' First Dor 1 [1968] A. I.R. j. 422. 
No. 408 of 1964. - 2 [1964] A. I. R. Mad. 8. 
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Nain J. This is an appeal against an order of the Employees’ Insurance Court, 
Bombay. It appears that: the issues in the. matter were tried in three stages 
-and there are three orders dated February 28, 1961,. March 15, 1962 and July - 
6, 1964, By the. final order . the. appellants were -ordered to pay a sum of 
Bs. 2,298.76 as their.contribution under s. 39 of the Employees’ State Insurance 
Act, 1948 (hereinafter-for the sake of brevity referred to as “the said Act”) with 
interest from the-date of judgment and Rs. 50.as costs. Under s. 82 of the said 
Act an appeal lies to the High Court from-an order of an Employees’ Insurance 
comi constituted, ünder s. 74 of the said Act, if it- involves substantial question 
‘of law. 

The appellants carry on’ the business of bakers. They are registered as a 
factory under the -Factories Act, 1948. By.a letter dated October 22, 1959 the 
Employees’ State Insurance Corporation constituted under the said Act (here- 
inafter referred to as, “the Corporation”) called upon the appellants to pay 
a, contribution in respect of their employees under s. 39 of the said Act from the 
year 1954 onwards. On November 12, 1959 the appellants replied repudiating 
the claim. On March 22, 1960 the Corporation filed the application from which 
the present appeal arises- claiming‘ contribution from October 3, 1954 to De- 
cember 31, 1959 amounting to’ Rs. 4,462.85. It is on this application that as 
a result of the three‘orders referred to hereinabove the appellants have been 
ordered to pay the contribution. The appellants have filed the present appeal 
..against the said orders. _ 

The first contention taken by the appellantsis that they are not a “factory” within 
the meaning of s. 2 (12) of the'said Act and therefore they are not liable to pay 
any contribution under s. 39 of the said Act. The admitted facts are that the 
appellants are a factory as defined in -the Factories Act, 1948. They work in 
five shifts, four during the day and. one at night. The day shifts overlap one 
another, During the day there is a shift for pastry work, another one for 
cleaning . of - pastry, .a ‘third for kneading flour and the fourth for office 
work.: The night “shift is- -only for cutting and moulding. It is admitted 
that if the workers employed inthe several shifts are. taken separately, each shift 
engages. less than twenty employees. But the aggregate number of employees 
who work in ‘the several ‘shifts exceeds twenty: The contention of the appellants 
‘on these facts is that because during no part of a day of 24 Fours twenty employees 
work together at the same time, moy were not a Siackory within the meaning 
of s. 2 (12) of the said Act. 

, Section 2 (12) of the said Act provides: as under : 


` ‘factory’ ‘means any piemises including ‘the precincts thereof whereon vaniy or more 
persons are ‘working or were working (are ‘employed or were employed for wages) on any day 
of the preceding twelve months, andi in any pare, of which a manufacturing process is being 
carried on.) ,” ">> 
In the above definition’ at the date matea for this appeal the words “are working 
or were working” existed; ‘'The words “are employéd or were employed for wages” 
have been substituted in place- of the original words by ‘s. 2-of Act 44 of 1966 
with effect from January 28, 1968.' We are not in this appeal concerned with 
the amended’ definition.. We are- concerned with the definition in which the 
original words “ ‘are working or were: “working” existed. 


It would appear from the above ‘definition that premises | become a factory 
within.the meaning of the said Act if ` on those.premises twenty or more persons 
` (a) are working or (b) were working’ on any day of the preceding twelve months. 
For the purpose of this appeal, part (a) namely ‘are working” is not material. 
The ‘only question’ is whether twenty or_moré persons “were working on any day 
-of thé’ preceding. twélve’ months” in‘ the , premises of thé appellants. On the 
interpretation’ of'this part of the’ d jefinition, depend: the contention of the appel- 
lants, The „appellants contend that in order to. fall within the definition twenty or 

more ‘persons must work together and atthe samie‘time on any day of the preceding 
twelve months. ’ In my opinion, this is not the correct interpretation of this part 
of the definition. What is required, is that twenty or more persons were working 
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in the premises of the appellants on any day of the preceding twelve months. 
‘ Even if employees work in batches of less than twenty in different shifts on any 
day of the preceding twelve months, it cannot be said that on a day consisting of 
24 hours more than twenty persons did not work or were not working on the pre- 
mises. In fact more than twenty persons came to work there during a day of 
. 24 hours. The definition does not require that such twenty or more persons 
should be working at one and the same time. The premises will fall within the 
definition of ‘‘factory’”’ even if these twenty or more persons did not work at the 
same time as long as they worked in-the premises during a day of 24 hours of 
the preceding twelve months. By this definition the appellants’ premises 
would fall within the definition of the word “‘factory” in the said Act. 

On behalf of the respondents my attention has been drawn to the judgment 
of the Punjab High Court in the case of Chanan Singh & Sons v. Employees’ S. 
I. Corpn.+ In the judgment of Falshaw C. J. who delivered the judgment of th 
the Division Bench, it is observed as under (p. 426): . i 


“Regarding the other matter, whether premises, become a factory if on any day there are 
eighteen full time employees working and two who work at different times for part of the 
day, I can only say that in my opinion the Court has taken the correct view of this matter, 
since obviously on the relevant date there were twenty people working in the premises even 
‘if some of them were doing so at different times. To hold otherwise would open the door to 
wholesale abuse of the provisions of the Act, and, as pointed out by the Court, an employer 
might employ 57 persons in the course of the day in his factory by having three different shifts 
of 19, and still claim it that his business was not a factory. I am quite sure that this was not 
what the Legislature intended.” l 


The judgment of the Punjab High Court not only takes the view that I have 
taken on the interpretation of the definition but points out that to hold otherwise 
would open the door to evasion of the provisions of the Act. In interpreting 
statutes Courts have to put an interpretation which will not result in or lead to or 
facilitate the evasion of the statute. I have taken the above view on the inter- 
pretation of the definition in s. 2 (12) itself. The second reason for my coming to 
the conclusion is the rule of interpretation referred to by me hereinabove. There 
is yet a third reason which must lead to the same conclusion and that is that in 
case of beneficent social legislation, Courts must interpret the same even if it were 
capable of two alternative interpretations insuch a way asto confer the benefit of 
that statute on as many persons as possible. 

My attention has been drawn on behalf of the appellants to the judgment of 
Kailasam J. in the case of In re Sanjeevaraya Setly,? in which the learned Judge 
on an interpretation of s. 2 (m) of the Factories Act, 1948 held that the words “ten 
or more workers are working” are not satisfied unless ten or, more workers work 
together. J must point out that this was an interpretation of the first part of the 
definition in the Factories Act, namely, the words “are working” and not of the 
words “were working on any day of the preceding twelve months”. The question 
arose in connection with a conviction for an offence. The short judgment does 
not disclose what the charge was, and in what connection only the first part of 
the definition came up for interpretation. In any case we are not concerned with 
that part in this appeal. In the definition in the Factories Act, there is a comma, 
after the words ‘are working or”. ` This comma does not appear in the definition 
with which we are concerned. The judgment of the learned Judge also suggests 
that the interpretation of the latter part of the definition would have been the . 
one that I have put it this judgment. i 

I must further add that after the substitution. in the definition of factory in the 
said Act of the words “are employed. or were employed for wages” in 1967, there is 
now no scope for the argument that the twenty or more persons must work in the 
premises together and at the same time. l 

The second and the last contention taken in this appeal is that the appellants 
are not bound to pay contribution under s. 39 of the said Act in respect of hawkers 


1 [19687 A. I. R. Ponj. 422, 2 [1964] A. I. R. Mad. 8. 
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engaged by them for sale of the products of their factory. The appellants engage 
about eight hawkers. They examined only one of them as a witness, who stated 
that he sold 20 to 21 breads a day and got 10 paise as commission on each bread. 
He also stated that, he also sold eggs which he procured elsewhere.. He stated 
that he went on leave once in every one or two years and then furnished a substi- 
tute. He further stated that for the last 15 years of his working for the appellants 
he had been getting a fixed remuneration of Rs. 65 per month which was paid to 
him in the beginning of each month succeeding the month of work. He also 
stated that he did not return unsold bread. 


From the above evidence it would appear that the hawkers were employed on 
' fixed wages and were either full time or part time employees of the appellants. 
The appellants contended that the work of the sale of the products of the factory 
was not the work of the factory and therefore these hawkers were not employees 
within the definition of the word “employee” in s. 2 (9) of the said Act. This 
definition states that an employee means any person who is employed for wages 
in or in connection with the work’ of'a factory and includes any person employed 
for wages for sale of the products of the factory. The employees wko sell the 
products of the factory are therefore expressly included. Apart from this defi- 
nition, s. 2 (22) defines “wages” as meaning all remuneration paid or payable in 
cash to an employee. In the case of hawkers employed by the appellants they are 
paid fixed wage. But even if the hawkers were paid a commission it would not 
make any difference. I have therefore no hesitation in coming to the conclusion 
that on the facts of this case these hawkers are employees in respect of whom a 
contribution is payable by the appellants under s. 89 of the said Act. 

In the result, the appeal fails and is dismissed with. costs. 


+ 


Appeal dismissed. 


t * Cag 


i . Before Mr. Justice K. K. Desai. . 
NAGNATH TATYA HALGE v. KISHAN TATYA KALE.” 


Res Judicata—Whether question of res judicata in suit to be disposed of as preliminary issue— 
Such question when to be tried and disposed of-—Practice. 


The question of res judicata that may be raised‘on behalf of any party in a suit should 
not ordinarily be disposed of as a preliminary issue. This question should normally be 
tried and disposed of at the final hearing of the suit when all the issues can be adjudi- 
cated upon by the Court at'the same ‘continuous hearing. 


OnE Nagnath (plaintiff) had instituted Suit No. 258 of 1967 against Kishan 
(defendant), for recovery of rent at the rate of Rs.125 per month for a period of 
one year from November 18, 1966 to November 12, 1967. In that suit the de- 
fendant made three contenticns as follows :—-Prior to the lease in suit, an agree- 
ment was made between. the parties that the plamtiff would construct two rooms 
and a latrine and a bath room and the rent of Rs. 125 was agreed on the promise 
` made by the planitiff to make the above further constructions. The parties had 
agreed, that in default of the plaintiff making the further constructions the rent 
was to. be Rs..50 per month. The third contention was that until the question 
of reasonable and/or standard rent was decided by the Rent Controller the fur- 
ther ‘hearing of the suit for rent should be stayed. Issues were framed on the 
above contentions made by the defendant. These issues were answered against 
him and decree as prayed in the suit was passed. The plaintiff thereafter filed the 
present suit for recovering rent of seven months at the rate of Rs. 125 per month. 
The defendant made self-same and/or similar contentions by his written state- 
ment in the present suit. The plaintiff by his application submitted that addi- 
tional issue be framed as follows :— 


“Whether the defendant is barred by principles of res judicata to raise the contentions 
decided in the previous suit?” . > 3 


*Decided, April 13, 1971. Civil Revision Application No. 248 of 1969. 
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The plaintiff further applied that a finding be made on the above additional 
issue in his favour and accordingly without recording any further evidence a dec- 
ree as prayed be passed in the present suit. The trial Judge by his order dated 
September 8, 1969, held that the questions of merits raised by the defendant’ had 
been adjudicated upon in the previous suit and were res judicata. He then re- 
ferred to the plaintiff’s application before the Rent Controller‘for fixation of 
standard, and/or reasonable rent. He held that the decision of the Court in the pre- 
vious suit that the hearing should not be stayed till the Rent Controller decided 
the defendant ’s application was not res judicata. He, therefore, held that the’ 
suit should be stayed till the disposal by the Rent Controller of the defendant’s 
application for fixation of the standard and/or reasonable rent. He accordingly 
held that issues 4 and 5, viz. “‘(4) Whether the plaintiff is entitled to the relief 
claimed, ?” and “(5) What decree and order ?”, should be decided after the Rent 
Controller disposed of the defendant’s application for fixation of standard rent. 

The plaintiff applied in revision to the High Court contending that the trial: 
Judge was wrong in holding that the issue whether the suit should be stayed till 
the Rent Controller decided and: fixed the monthly rent was not barred by princi- 
ples of res judicata. : a 


H. G. Vaishnav, with A. H. Vaishnav, for the applicant... 
B. N. Deshmukh, for the opponent. ; 


K. K. Desar J. [His Lordship after setting out the facts and dealing with the 
contention of the plaintiff, proceeded]. It requires to be recorded that the ques- 
tion of res judicata that may be raised on behalf of any party in a suit should not 
ordinarily be disposed of as a preliminary issue as has been done in the present 
ease. This question should normally be tried and disposed of at the final hearing 
of the suit when all the issues can be adjudicated upon by Court at the same con- 
tinous hearing. The learned Judge below has not borne this principle in mind 
when he disposed of three issues as preliminary issues and adjourned the trial cf 
two issues for decision on merits. ; 

Rule discharged. 


Before Mr. Justice K. K. Desai. . 
M/s. CHANDULAL AND COMPANY v. NIHALCHAND PANNAJI.* 


Civil Procedure Code (Act V of 1908), O. XXI,r. IJ—Impossible option of payment into Court 
of decretal amount on holidays or in vacation whether available to judgment-debdtor. 


The option that a judgment-debtor is given in the scheme of O. XXI; r. 1 of the Civil 
Procedure Code, 1908 to pay money payable under a decree into the Court may, by reason 
of a scheme of a consent decree, be rendered impossible and accordingly unavailable. In 
such circumstances, the judgment-debtor will be under an obligation to discharge his 
liabilities under thedemee by resorting to the other possible options mentioned in O. XXI, 
r. 1 of the Code. | i i 

Obligations created by decrees are meant to be carried out and a debtor is not entitled - 
to select an option which makes it impossible to carry out the provisions of the decree. 

Premchand Bhikabhai v. Ramdeo Sukdeo' and Rakhadoo v. Narayan®, not agreed with- 

Chimna v. ChunnilaP and Indal v. Ram Nidh*, agreed with. 


Tue facts appear in the judgment. 


A. G. Sabnis, for the appellant. 
H. V. Chande, for the respondent. 


K. K. Desar J. This is a judgment-debtors’ appeal against the dismissal of 
their chamber summons for setting aside of the attachment levied under warrant 


3 


*Decided, April 27, 1971. First Appeal 1 [1949] A. I. R. Nag. 141. 
No. 215 of 1970, against the decision of B. J. 2 [1959] A. IR. M, P; 352. 
Rele, fudge, City Civil Court at Bombay, 3 [1957] A. I. R. Raj. 378. 
in Suit No. 3349 of 1968. 4 [1946] A. I. R. Oudh. 156. 
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of attachment dated January 14, 1970. ‘The rélevant facts are as follows :— 

On the summons for judgment ‘taken’ out by the plaintiff, a decree on admis- 
sion for ‘Rs. 4,529.74 and interest and costs was made against the judgment: 
debtors. . The decree was made-payable-by monthly instalments of Rs. .200 with a 
direction that the first of such instalments be paid on September 28, 1968, and 
the. subsequent. instalments on or before the 28rd, of each succeeding ‘month, 
The decree provided that in default of payment of any two instalments, the whole 
of the decretal balance : then’ due should become payable and accordingly the 
plaintiff. should be at liberty to apply for recovery of the outstanding balance 
by execution of the decree. 

Admittedly, the debtors made first default in payment of Rs. 200 payable on 
September 23 1969. The second défault was ‘alleged to have taken place in 
respect of instalment of Rs. 200 payable -on December’ 28, 1969. The City 
Civil Court which had passéd the decree was closed for holidays between De- 
cember 23, 1969 and January 4, 1970, and the defendants made deposit of 
Rs. 200 in Court on January 5, 1970. The plaintiff’s case was that by non- 
payment of Rs. 200 on December 23, 1969, the defendants had incurred second 
default in payment of the decretal amount and the whole of the decretal balance 

then outstanding had become due to the “plaintiff on the expiry of December 
28," 1969. The plaintiff accordingly, after’instituting an application for exe- 
cution, got issued the warrant of attachment dated January 14, 1970. 
Attachment was levied by service of the warrant on’ January 19, 1970: The 
defendants thereupon took out the above chamber summons for raising of the 
attachment. The contention of the defendants in the trial Court was that 
under O; XXI, r. 1 of thé Code of Civil Procedure, all moneys payakle under a 
decree could 'be at ‘the option, of the debtor paid in three different manners as 
mentioned, in clause (1) of r. 1-of O.' XXI. The money could accordingly be paid 
into Court whose duty it’was to execute the decree or by payment to the decree- 
holder out of Court or otherwise in the manner as the Court which made the 
decree directed. - The submission on behalf of the debtors was that all the pre- 
vious instalments were paid by depositing the money into Court. Rupees 200 
which was payable on December. 28, was.at the option of the debtors payable 
into the City Civil Court. That Court was enjoying December holidays on 
December 23. The payment made on the reopening day on January 5 was 
valid payment for satisfaction of the instalment that was payable on December 
28. , This was so because of the scheme of O. XXI, r. 1. This submission was 
in consonance: with the findings made by the High Court at Nagpur in the 
case of Premchand Bhikabhai v. Ramdeo Sukdeo', and the decision of the Madhya 
Pradesh High Court in‘ the-case of Rakhadoo v. N arayan?. ` 

‘Apart from the observations in, the above two authorities, it has appeared 
to me that the option that the judgment- debtor is given in the scheme of Ô. XXI, 
r. 1 to pay money in Court may by reason of a scheme of a consent decree be 
rendered impossible ‘and: accordingly unavailable. Thus, when a decree directs 
payment to, be made on a particular day when the Courts may.be entirely closed 
due to holidays and/or vacation, the option. for makirig payment into Court would 
be entirely impossible and , unavailable. . There is, no reason why in those cir- 
cumstances the judgment-debtor must be entitled. to the benefit „of such im- 
possible option. On the contrary, in obedience to the provisions of the decree, 
he should be under an obligation to discharge his liabilities under the decree 
by resorting to the other possible options mentioned in O. XXI, r. 1. There 
is no reason why when payment could be directly made to the decree-holder 
as mentioned in cl. (b) of r. L. of O. XXI, there should be liberty to 
the judgment-debtor to select.the impossible .option of discharging his liabi- 
lity under the decree by payment into Court on entire closed days and/or in 
vacation. Obligations created by. decrees are: meant for being carried out and 
it is difficult to appreciate why a debtor should be entitled to select an option 
which makes it impossible to carry out the provisions ini the decree. ‘Now, it is 


1 [1949] A. L R. Nag. 141. | f 2 [1959] A. I. R. M. P. 352. 
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true that the City Civil Court was in December holidays on December 28. It is 
at the same time true that the plaintiff who carried on business and had dealings 
with the defendants was available in Borabay for receiving payment on De- 
cember 23, the date fixed for payment of instalment in December. It is diffi- 
cult to appreciate why in those circumstances towards discharging their obli-. 
gation for making payment on December 23, the judgment-debtors were not 
bound to go and make payment to the plaintiff himself. It is further necessary’ 
to notice that the office of the City Civil Court was open for receiving urgent 
Civil work and applications .even during- December holidays. It was, there- 
fore, open to the judgment-debtors to go to the vacation Judge of that Court and 
inform him that they would be guilty of default in discharging their obligation 
to make payment on December 23 if deposit was not received in the Court 
office. The Judge would have considered that application and made an appro- 
priate order. In connection with the observations of the High Court at Nagpur 
in the above cited case, it first requires to be noticed that the Court mentioned 
that different divergent opinions had been expressed on the question involved 
by different Courts. In Chimna v. Chunilal®, it was held that where the due 
date for payment under a decree fell durmg the vacation, but the Court was 
kept open for urgent work, the payment made on the date the Court reopened ' 
was not within the time fixed by the decree. In the case of Indal v. Ram Nidh‘, 

date specified in the decree for payment was during vacation when the Court 
was.closed and payment of the amount due was made on the date when the 
Court reopened. The payment made as above was held to have been made 
not within the time prescribed by the decree. Now, it appears to me that 
the findings made in the above two authorities are in consonance with the 
scheme of O. XXI, r. L and I would prefer these authorities to the authorities on 
which reliance has been placed on behalf of the judgment- -debtors. 

Under the circumstances, the trial Court was right in dismissing the chamber 
summons taken out ‘by the defendants. The appeal is dismissed with costs. 
Stay to stand vacated. The amount deposited in the trial Court is directed to 
be paid over to the, decree-holder. i Appeal dismissed. 


»?* 


SUPREME COURT. 


Present : _ The Hovble Mr. J. C. Shah, Chief Justice, Mr. Justice K. S. Hegde and Mr. Justice 
A, N. Grover. 


i TEN LAL NARAINDAS v. LAXMIDAS RAGHUNATH GADIT.* 


Lease and licence—How to determine whether instrument creates lease or Licence--Test of exclusive 
possession whether decisive—Constitution of India. Art. 138 (i) {c)—-Requisites of certificate 
issued under art, 133 (i) (e). 


Intention of the parties to an instrument must be gathered from the terms of the agree-. 
ment examimed in the light of the surrounding circumstances. The description given by 
the parties may be evidence of the intention but is not decisive. Mere usè of the words ' 
appropriate to the creation of a lease will not preclude the agreement operating as a 
licence. A recital that the agreement does not create a tenancy is also not decisive. 
The crucial test in each case is whether the instrument is intended to create or not to 
create an interest in the property the subject matter of the agreement. If it is in fact 
intended to create an interest in the property it is a lease. If it does not, it is a licence. 
In determining whether the agreement creates a lease or a licence the test of exclusive 
pose though not decisive, is of significance. 

M. N. Clubwala v. Fida Hussain Saheb, referred to. 

A certificate granted by the High Court under art. 1833 (i) (c) of the Constitution of India 

must be supported by adequate reasons. It is obligatory upon the High Court to set out 


3 [1957] A. I. R. Raj. 378. No, 2448 of 1966, from Bombay. 


4 [1946] A. F. R. Oudh. 156, 1 [1964] 6 5. C. R. 642. 
*Decided, January 8, 1971. Civil Appeal 
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the question of public or P importance which in their opinion fall to be determined 
in the proposed appeal. - 


-Tae facts are stated at 68 Bombay Law Reporter p. 400. 


F. S. Nariman and P. C. Bhartari, and J. B. Dadachanji of J. B. Dada- 
chanji and Co.,.for the appellant. . . 
D. V. nate with Ramesh Malik and Ganpat Rai, tor the respondent. 


Suan C. J. Sohan Lal N NE E E tte: referred: to as ‘the plaintiff > 
—commenced an action in the City Civil Court, Bombay, for a decree in ejectment 
against- Laxmidas Raghunath-hereinafter called ‘the defendant’—alleging 
that the defendant was occupying a loft 19 ft. x 15 ft. on the upper floor of a 
building at Pragraj Galli, Mulji Jetha- Market,- Bombay, under an agreement of 
licence dated November 8, 1958 and that the licence had been duly terminated 
and, withdrawn, but the defendant had failed and neglected to vacate the loft 
notwithstanding the demand. The defendant contended that he was a tenant 
of the loft, that the tenancy had not’ been duly terminated as required by law, 
that he was entitled to the protection of the Bombay Rents, Hotel and Lodging 
. House Rates Control Act,. 1947 and that the Court had no jurisdiction to try 
the suit, 

The trial Court dismissed, the suit holding that the defendant was a tenant 
of the plaintiff and not his licensee. The decree was confirmed in appeal, by 
the High Court of Bombay. The High Court held that on the terms of the agree- 
ment and in the light of the surrounding circumstances the relationship bet- 
ween the parties was that of landlord and tenant. With certificate granted by 
the High Court the plaintiff has appealed to this Court. 

The certificate granted by the High Court is defective. The plaintiff applied 
for certificate under art. 183(7){a) of the Constitution and in the alternative 
under art. 183(1)(c) of the Constitution. The High Court passed an order certi- 
fying the case under art. 133(Z)(c). A certificate granted by the High Court 
must be supported by adequate reasons. It is obligatory upon the High Court 
to set out the question: of a or private importance which in their opinion 
fall ‘to be determined in the proposed appeal. Since we are of the view that 
there is no merit in this appeal, we have not thought it fit to vacate the certi- 
ficate. 

The agreement dated, November 3, 1958 was jeca formally in writing aa 
was duly executed. The plaintiff was the lessee of a shop No. 11 in Pragraj Galli, 
Mulji Jetha Market, and loft of that shop was the subject-matter of that agree- 
ment. The period of the agreement wasone year. Itwas stated in the agree- 
ment that the loft “was given on leave and licence basis for use and occupation” 
of the defendant on the terms and eonartions mentioned therein. .The relevant 
conditions were—, 


“1. The owner (the plaintiff) has agreed to grant the leave and licence for use and occu- 
pation of the said loft (Medo) of the said shop ‘for a period of one year commencing from Aso 
Vad 18 S.Y. 2014 to Aso Vad 12 S.Y. 2015. 

2. The Lacensee (the defendant} shall pay to.the owner monthly compensation or license 
fee at the rate of Rs. 250 per month and the Licensee has paid Rs. 3,000 (Rupees three thousand) 
only to the owner as compensation or licence fee for the said, period in advance on or before 
the executicn of this agreement. 

8. The Licensee shall have no right as a tenant or sub-tenant in reent of the said loft 
(Medo) of the said shop. The Licensee shall not sub-let, allow to use, transfer or assign in any 
way the said loft (Medo) of the shop to any one else. 

A. The Owner shall bear and pay the rent of the said shop. 

5. The Licensee shall use and occupy the said loft (Medo) of the said shop as a cloth 
merchant only and shall not be entitled to carry on any other business. 

6.‘ The parties hereto shall-give one month’s clear notice of their intention to terminate 
this agreement in writing. 

Me des 

B.L,R,.—10 
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8. Ifthe Licensee commits breach of any of the terms of this agreement in that case the 
Owner shall be entitled to terminate and revoke the leave and licence hereby granted without 
giving notice to the Licensee.” 

The defendant was put in exclusive possession of the loft. The plamtiff did 
not reserve possession of any part of the loft or a right of entry therein. . The 
loft had a separate entrance. The customers of the defendant used the separate 
entrance to the loft during business hours and his stock of cloth remained in the 
loft after business hours. The plaintiff and defendant were both cloth mer- 
chants, and the only consideration for granting the licence was the payment of 
Rs. 250 per month. There is no evidence that the loft was given to the defen- 
dant out of sympathy or because of friendship, or relationship, or any similar 
motive. It was stipulated that the plaintiff may terminate the agreement by 
giving one month’s clear notice, the agreement could not be terminated by notice 
of a shorter duration. - 


An attempt was deliberately made to camouflage the true nature of the agree- 
ment, by reciting in several clauses that the agreement was for leave and licence, 
and to emphasise the pretence it was also recited that the defendant was not to 
have right as tenant or sub-tenant in respect of the loft. 

At the trial the elder brother of the defendant was examined as a witness. 
He stated that the agreement dated November 8, 1958 was intended to be, an 
agreement of lease, but the plaintiff msisted that the agreement be drafted with 
the conditions set out therein. 

Section 52 of the Easements Act defines a “license” : 


‘Where one person grants to another, or to a definite number of other persons, a right to 
do, or continue to do, in or upon the immovable property of the grantor, something which would, 
in the absence of such right, be unlawful, and such right does not amount to an easement or 
an interest in the property, the right is called a license.” i . i 

Section 105 of the Transfer of Property Act defines “lease” : 


“A lease of moveable property is a transfer of a right to enjoy such property, made for 

a certain time, express or implied, or m perpetuity, in consideration of a price paid or promised, 
or of money, a share of crops, service or any other thing of value, to be rendered periodically 
or on specified oceasions to the transferor by the transferee, who accepts the transfer on such 
terms...” , 
A licence confers a right to do or continue to do something in or upon immov- 
able property of grantor which, but for the grant of the right, may be unlawful, 
but it creates no estate or interest in the immovable property of the grantor. 
A lease on the other hand creates an interest in the property demised. 

Intention of the parties to.an instrument must be gathered from the terms of 
the agreement examined in the light.of the surrounding circumstances. The 
description given by the parties may be evidence of the intention but is not 
decisive. Mere use of the words appropriate to the creation of a lease will not 
preclude the agreement operating as a licence. A, recital that the agreement 
does not create a tenancy is also not decisive. The crucial test in each ease is 
whether the instrument is intended to create or not to create an interest in the 
property the subject matter of the agreement. If itis in fact intended to create 
an interest in the property it is a lease. If it does not, it is a licence. In deter- 
mining whether the agreement creates a lease or a licence the test of exclusive 
possession, though not decisive, is of significance. M. N. Clubwala v. Fida 
Hussain Saheb: a 

The trial Court regarded exclusive possession of the premises given to the 
defendant as conclusive of the question whether the loft was in the occupation 
` of the defendant as a tenant. The Court observed that on a consideration of 
the clauses of the agreement it was unable to reach a conclusion whether the agree- 
ment was intended to operate as a lease or as a licence but since exclusive pos- 
session was given it must be regarded as a lease. The High Court considered all 
the covenants and the attendant circumstances and reached the conclusion 


1 [1964] 6 S. C. R. 642. 


1971. l SOHAN LAL V. LAXMIDAS (8.C.)—Shak C. J. ; 147 


that having regard to- the exclusive possession giver to the defendant it was 
intended to confer an interest in the loft and on. that account the agreement 
operated as a lease and not as a licence. 

We have carefully considered the. covenants in ‘ie light of the relevant 
‘surrounding -cireumstances. We are unable to disagree with the view taken 
by the High Court that by the terms of the ‘agreement an interest was created 
in the loft in favour of the defendant. 

The appeal fails ane is dismissed with costs;, , . 


: | tae Appeal dismissed. 


- 





APPELLATE. CIVIL. 


- . Before Mr. Justice Vaidya. 
PARVATIBAI BHAUSAHEB v. SITABAT GANPAT CHAVAN.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LX VIL of 1948), Secs. 38B, 88C, 334 (j— 
Widow of certificated landlord claiming to' be sole legatee under his will terminating tenancy 
under s. 33B and applying for possession—Such termination and application, whether valid 
—Whether necessary for all heirs of deceased certificated landlord to apply under s. 38B 
Hindu Succession Act (KXX of 1956), See. 19 (b). f 


The word “otherwise” used in s. 38B (5) (c) of the Bombay Tenancy. and Agaou 
‘Lands Act, 1948, is wide enough to include’ “under a will”. Therefore, even a sole legatee, 
who derives title. from a deceased certificated landlord under his will, cannot terminate the 
tenancy of the excluded tenant or make an application under s. 33B of the Act. 

' Pauroatibai Ramehandra v. Mahadu, explained. 

Where a certificated landlord ‘dies leaving him surviving his widow and adult-sons and 
daughters, they succeed, under s. 19 (b) of the Hindu Succession Act, 1956, as tenants- 
in-common; in such a case the widow alone calinot make an application under s. 33B of 
the Bombay Tenancy and Agricultural Lands Act, 1948. It would be necessary for all the 
heirs to terminate the tenancy and apply for possession. 

Commr. of L-T. v. G. S. Mils? and Jainabai v; Bakaji Bhau”, referred to. 


4 


Tux facts are stated in the judgment, Xt 


-H. D. Gole, for the petitioner. +-' '- 
"V.N. Gadgil, for respondent No1. l 

Vaipya J. The subject-matter in dispute in this Seccal Civil Application 
under art. 227 of the Constitution of India, consists of agricultural land, S. No. 
501/3 situate at Saswad in Poona District. ` This land and some other lands 
‘originally belonged: to Ganpat Chavan, the husband of respondent No. 1. The 
petitioner was the tenant of the above land. There was another tenant Laxman 
Jagtap in possession of some other lands of Ganpat. Ganpat applied for a certi- 
ficate. under s. 88-C of the Bombay Tenancy and, Agricultural Lands Act, and 
obtained it on J anuary 20, 1959, in respect cf the aforesaid land and the lands in 
possession of Jagtap.’ Unfortunately, Ganpat died'thereafter. Respondent No. 1 
alone claiming to be the sole heir of Ganpat, terminated the tenancy of the peti- 
tioner and of the aforesaid Jagtap under s. 88-B of the Bombay Tenancy Act 
and, filed an application in the Court of the Tenancy Aval Karkun, Purandhar, 
for restoration of possession’ of the-aforesaid lands:on March 29, 1962. 

Laxman Jagtap settled, so far as'he-was concerned, the matter with respondent 
No. 1 by’giving possession to her of the'lands in his possession. The petitioner 
resisted the application on several grounds including the ground that respondent 
No.: 1 could: not-terminate the tenancy relying on the certificate granted to her 
deceased, husband; and further that even if she could do so, she could not file an 


*Decided, ‘April 8, “1971. Special Civil 2 [1966] A. T. R. S. C. 24, 
Application No. 1454 of 1967. 8 (1961) 63 Bom. L. R. 657. 
1 (1967) 69 Bom. L. R. 883., a l 
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application without joining her sons and daughters who were heirs and legal re- 
presentatives of the deceased Ganpat. It was also contended that the landlady 
did not bona fide require the lands for personal cultivation. The Tenancy Aval 
Karkun over-ruled the contentions.raised on behalf of the petitioner and ordered 
possession to be given to the landlady on September 16, 1964. 

The petitioner carried an appeal to the Deputy Collector, who reversed the order 
on the ground that respondent No. 1 could not rely on the certificate granted to 
her deceased husband. Respondent No. 1 then filed a revision application before 
the Maharashtra Revenue Tribunal against the decision of the Deputy Collector. 
The Tribunal by its -decision dated March 17, 1967, set aside the order of 
the Deputy Collector relying on the decision of this Court in Parvatibai Ramchandra 
v. Mahadu. There Tarkunde and K. K. Desai, JJ., held that the right of a cer- 
tificated landlord to apply under s. 33-B of the Bombay Tenancy Act for posses- 
sion of land from an excluded tenant does not lapse on his death and can be exer- 
cised, within the specified time, by his successor in interest. The Tribunal ap- 
plied the case to the facts of the present case and further held that as respondent 
No. 1 was the sole legatee under the will,it was not necessary for the sons and daugh- 
ters to be joined in the application. The Tribunal, therefore, set aside the order 
of the Deputy Collector and restored the order passed by the Tenancy Aval Karkun. 


The said decision of the Tribunal is challenged by Mr. Gole for the petitioner 
on the ground that the Tribunal wrongly applied the decision of this Court in 
Parvatibai’s case to the facts and circumstances of the present case. He submit- 
ted that in the present case Ganpat Chavan died living behind him his widow, 
two adult well-placed sons and three daughters, as admitted by the widow herself, 
and that all these were Ganpat’e heirs under the Hindu Succession Act. Mr. Gole 
also contended that although the will was relied on by respondent No. 1, it was 
not proved or produced in the proceedings, and, in the absence of that will, it was 
wrong on the part of the Tribunal to have proceeded on the fcoting that respon- 
dent No. 1 was the sole legatee under the said will. He argued that even assum- ` 
ing that she was the sole legatee under the will, she could not make an application 
under s. 33-B as she derived her title under the alleged will from her husband, and 
as such did not fulfil the requirements of s. 33-B (5) (c) of the Bombay Tenancy 
Act, 1948. He urged that as she was not the only heir of deceased Ganpat, in 
the ‘absence of the will, she alone could not terminate the tenancy or make 
an application without joining the sons and daughters. In support of his last 
argument, he relied upon the decision in Jatnabat v. Bakaji Bhau?, where it is 
held that the word ‘person’ in the expression ‘leased by any person’ in s. 88-C (1) 
of the Bombay Tenancy Act, means and includes where the land is owned and let 
by a number of persons, all these persons and that if they hold the land as tenants- 
in-common, an application by any one of them for exemption from the applica- 
bility of ss. 833 to 32-R of the Act must be in respect of the whole land in which he 
has an undivided share and the income, which will consequently be taken into 
consideration under s. 88-C (1) of the Act, will be the income of all these persons 
who own or have leased the land jointly. Mr. Gole contended that the same mean- 
ing should be given to the word ‘person’ used in the definition of the word 

‘certificated landlord’ in s. 38-A (i) as the said definition is based on the certifi- 
cate issued under s. 88-C. As the heirs of Ganpat Chavan succeeded as tenants- 
in-common under s. 19 (b) of the Hindu Succession Act, 1956, according to Mr. 
Gole, all of them must join in acting as certificated landlords. 

In view of these contentions, the first question which arises is as to whether 
respondent No. 1 could terminate the tenancy of the petitioner and- make an 
application under s. 83-B as the sole legatee under the will.of the deceased Ganpat 
Chavan. Though there is some discussion of the will by the Tenancy Aval Kar- 
kun, no will was produced before him. There was no evidence except the bare 
statement of respondent No. 1 to show that there was a will. In the absence of 
production of will, it was wrong on the part of the Tenancy Aval Karkun and the 
Tribunal to assume that respondent No. 1 was the sole legatee under the will. I 


1 (1967) 69 Bom. L. R. 383, 2 (1961) 68 Bom. L, R. 657. 
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would have remitted the case to the trial Court, if it was necessary to decide whe- 
ther respondent No. 1 was in fact the sole legatee under the will of deceased Gan- 
pat Chavan. 

I, however, think that it is not necessary: to remand the case because, even 
assuming that respondent No. 1 was the sole legatee under the will, she would be 
disqualified from terminating the ténancy in view of s. 88-B (5) (c), which reads 
as follows : 

“838 B (5) The right of a certificated landlord to terminate a tenancy under this section 
shall be subject to the following conditions; that is to say, — 

(a) «.. 

(b) ... | 
(c) The land leased stands in the Record of Rights (or in any public record or similar 
revenue record) on the Ist day of January 1952 and thereafter until the commencement date 
in the name of the landlord himself, or of any of his ancestors (but not of any person from 
whom title is derived by assignment or Court sale or otherwise), or if the landlord is a member 
of a joint family, in the name of a member of such family.” 

The effect of this clause was considered by this' Court in- T cranhay S case Te- 
a to above. It is observed (p. 888) : 


_ -It cannot be assumed in the absence of adequate reason that the Legislature did not 

intend to grant to the successor-in-interest the same limited protection which it granted to 
a small holder with limited income, “There are, on the other hand, ample provisions in the Act 
to ensure that the successor in interest of a certificated landlord would not be able to secure 
the benefit conferred by s. 33B if he is not himself a small holder with limited income. In 
the first place ol. (e) of sub-s. (5) of s, 88B provides that such a successor-in-interest would not 
be able to terminate the tenancy of the excluded tenant if his title is ‘derived by assignment 
or Court sale or otherwise’. A donee or purchaser from a certificated landlord would be unable 
to terminate the tenancy of the excluded tenant.” 
In that case this Court dealt with two petitions. In the petition in Special Civil 
Application No. 1878/1964 it appears that the certificated landlord died leaving 
behind him as his only heir his widow. She was held to be entitled to make an 
application under s. 33-B as the successor-in-interest of her husband, notwith- 
standing the provisions of s. 88-B (5) (c). In the other Special Civil Application 
No. 1962 of 1964 a certificate under: s. 88-C was obtained by one Vithabai, the 
widow, and on her death in September 1961 her husband’s sister Kamlabai 
claimed to be the legatee under Vithabai’s will. It was contended on her behalf 
that besides being the legatee under the will, she was also the nearest heir of 
Vithabai and, therefore, the matter was remanded to the Maharashtra Revenue 
Tribunal keeping open the contention urged on behalf of the tenant that Kamlabai 
being the legatee under the will executed by thé widow Vithabai, did not fulfil 
the requirement of s. 33-B (5) (c) and was not entitled. to terminate the respon- 
dent’s tenancy. Mr Gole, who also appeared in that case, says that at p. 389 of 
the report of that case cl. (b) actually stands for cl. (c) of sub-s. (5) of s. 83-B. 


It is, therefore, clear that in that case this Court held that a person who derived 
title by assignment, or Court sale or otherwise, through or from the certificated 
landlord would not be able to terminate the tenancy of the excluded tenant. It 
is also clear that the point as to whether a legatee under the will did or did not 
fulfil the requirements of cl. (c) of sub-s. (4) of s. 33-B was not decided. The 
passage quoted above shows that the successor-in-interest who derives title 
through or from the certificated landlord by assignment, or Court sale or otherwise 
was expressly held to be not qualified to apply under s. 38-B. The word ‘other- 
wise’ in my judgment is wide enough to include ‘under a’will.” This Court has 
held, as pointed out earlier, that a donee or purchaser from a certificated landlord, 
would be unable tc terminate the tenancy of the excluded tenant. I cannot see 
any reason to distinguish a case of a donee or a purchaser from the case of a lega- 
tee under a will. Iam, therefore, of the opinion that respondent No. 1 could not 
terminate, the tenancy cf the petitioner or make an application under s. 33-B as 
the sole legatee under the alleged will of Ganpat Chavan even assuming that such 
a will was executed, as stated by A No. 1. 
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The next question is as to whether she alone could make the application as the 
heir of her deceased husband under the Mindu Succession Act. Whether the 
property was šelļf-acquired property of Ganpat or joint family property of Ganpat, 
under the Hindu Succession Act she would be entitled to a share therein along 
with her sons and daughters. She alone could not make an application under 
s. 83-B or terminate the tenancy. She could not be the manager or Karta when 
there were adult male sons inthe family. (See Commr. of I.-T. v. G. S. Mills.) 
Under s. 19 (b) of the Hindu Succession Act all the heirs would be succeeding as 
tenants-in-common. Hence it would be necessary for all of them to terminate 
the tenancy and apply for possession. It is well-settled that if they are 
holding the property as tenants-in-common, one of them alone cannot terminate 
the tenancy, and notice of termination must be given by all or on behalf of 
all. Further as laid down by this Court in the aforesaid case of Jainabai v. 
Bakaji Bhau the word ‘person’ used in the expression ‘leased by any person’ in 
s. 88-C (7) means and includes where the land is owned and let by a number of 
persons, all these persons. The word cannot have a different meaning in s. 38-A, 
which defines ‘certificated landlord’ with reference to s. 88-C certificate, In the 
present case, it is clear that the sons and daughters of respondent No. 1 did not 
join respondent No. 1 in either terminating the tenancy of the petitioner or mak- 
ing an application for possession. I am, therefore, of the opinion that the appli- 
cation madé by respondent No. 1 alone was not maintainable under s. 38-B. 

For these reasons, the decision of the Maharashtra Revenue Tribunal is quashed; 
the order passed by the District Deputy Collector, Baramati Division, on March 
31, 1966, is restored though for different reasons; and the application made by 
respondent No. lis rejected. 

Rule absolute. No order as to costs. Rule made absolute. 





SUPREME COURT. 


4 





Present: Mr. Justice S. M. Sikri, Mr. Justice K. S. Hegde and Mr. Justice I. D. Dua. 
RAJNIKANT v. THE STATE OF MAHARASHTRA.* 


Self-defence—Plea of,—Whether accused without calling defence evidence in support of such plea 
can rely on prosecution evidence and material on record—Constitution of India. Art. 136— 
Criminal appeal raising arguable points——-High Court should neat speaking order even when 
summarily dismissing appeal—Practice. 


An accused person can, without calling defence evidence in support of the plea of self- 
defence, rely on the evidence led by the prosecution and the material on the record for 
showing that he had acted'in self-defence. In such cases the real question which the Court 
is called upon to decide is whether on proper appraisal of the evidence and the relevant 
material on the record it can be said that the accused has been proved to be guilty beyond 
reasonable doubt. For the Court cannot justifiably ignore the material which establishes 
the right of self-defence merely because the somesa for some reason or the other omitted 
to take such plea. - 

When an appeal to the High Court under the Criminal Procedure Code, 1898, raises some 
arguable points the High Court would be well-advised to give some indication of the reasons 
for its view while repelling those points. For judicious exercise of the power under art. 
186 of the Constitution of India, the Supreme Court expects the High Courts to record 

~- speaking orders, however sketchy, even while summarily dismissing appeals which raise 
arguable points. 

Mushtak Hussein v. The State of Bombay? and PEE Hamasmamy v. State of. Maha- 
.rashire*®, referred to. 


‘Tne facts appear in the judgment. 


‘3 [1966] A. L'R. S. C. 24, 1 [1953] S.C.R. 809, s.c. 55 Bom. L.R. 
*Decided, September 30, 1970. Criminal 529. 
Appeal No. 99 of 1968, from Bombay. 2 [1970] 2 2.5, C. C. 426. 
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V. M. Larkunde, with N. H. Hingorant and Mrs. K. Hingorani, for the 
appellant. - 
M. C. Bhandare and S. P. Nayar, for the respondent. 


Dua J. This is an appeal by special leave from the judgment of the High 
Court of Judicature of Bombay dated March 28,'1968, summarily dismissing the 
appellant’s appeal against his conviction by the Additional Sessions Judge, 
Greater Bombay, for offences under ss. 826 and 824, Indian Penal Code. The 
High Court disposed of his appeal with one word “dismissed”.  . 

At the outset we must point out that on reading the judgment of the learned 
Additional Sessions Judge and the memorandum of the grounds of appeal in the 
High Court we felt that the summary ‘dismissal of the appeal by the High Court 
with one word, “dismissed”, without indicating its views on the points raised 
in the appeal which clearly appears tous to bé arguable, was not right. This 
Court has repeatedly pointed out that when an appeal to the High Court under 
the Code of Criminal Procedure raises some arguable points the High Court 
would be well-advised to give some indication of-the reasons for its view while 
repelling those points. Without having the benefit of the opinion of the High 
Court this Court is likely to feel embarrassed in dealing with those points on 
appeal by special leave [see Mushtak" Hussein. v. The State of Bombay and 
Challappa Ramaswami v. State of' Maharashtra*]. ‘We would like once again to 
emphasise that art. 186 of the Constitution does not confer a right of appeal on 
a party aggrieved by the decision of a High Court: it merely confers on this 
Court’ a discrétionary power to interfere in suitable cases. For judicious exer- 
cise-of this power this Court expects the High Courts to record speaking orders, 
however ‘sketchy, even’ while summarily dismissing appeals which raise argu- 
able points. Section. 410, Criminal Procedure Code it is worth noting, confers 
a right of appeal to the High Court on a person convicted on a trial held by a 
Sessions Judge or an Additional Sessions Judge. This right entitles the aggrieved 
party to challenge conclusions -of facts and to claim reappraisal of evidence. 
It would, therefore, be conducive to the ends of justice if the High Courts were, 
as a general rule, to let this Court have the benefit of their valuable opinion in 
cases which raise arguable points whether on facts or on law so as to enable this 
Court satisfactorily to exercise its power under art. 186 and dispose of the 
appeal finally. In the absence of a speaking order of the High Court this Court 
may have to remand the cases to the High Courts for re-hearing and recording 
reasons for their conclusions, to the avoidable harassment of the accused persons 
concerned and delay in the final disposal of criminal cases. In the present appeal 
to avoid further delay in the disposal of the case we chose to go into the evi- 
dence ourselves—a' course which normally this ‘Court is reluctant to adopt in 
appeals under art. 186—because we felt that it did prima facie, raise arguable 
points. oe 

The appellant Rajni alias Bal Ghanshyam Gadkar was charged with an offence 
of attempted, murder under-s. 307, Indian Penal Code for having stabbed Namdeo 
Keshav Padte (P. W. 2) with a knife on June- 21, 1966. In the alternative he 
was charged under s. 826, Indian Penal Code with the offence of having volun- 
tarily caused. the said Padte grievous hurt with a dangerous weapon (knife). 
. He was further charged with three-offences under s. 824, Indian Penal Code, for 
having voluntarily caused in the same transaction hurts to Vasant Narayan 
Shinde, . Promod Dattaram Chavan.and, to Sudam Mahadeo Khanvilkar. The 
trial Court convicted the appellant under s.. 826, Indian Penal Code instead of 
s. 307, Indian Penal Code for stabbing Padte and sentenced him to rigorous 
imprisonment for four. years. It also convicted him under s. 824, Indian Penal 
Code for causing hurt to the other three persons and sentenced him to rigorcus 
imprisonment for one.and a half. years for each-of the three offences. All the 
sentences were directed to run concurrently. 


1 [1058] S.C. R. 809, at p. 820, s.c. 55 -2 [1970] 25S. C. C. 426. 
Bom. L. R. 529. ; ie ae 
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Shri Tarkunde, learned counsel for the appellant, took us through the relevant 
record, for the purpose of showing that the assessment of the evidence by the 
trial Court was erroneous and, therefore, unsustainable. We were constrained 
to permit him to refer to the evidence as we did not have the benefit of knowing the 
reasons which had prevailed with the High Court in agreeing with the ultimate 
conclusions of the trial Court. The occurrence took place at 9 p.m. on June 21, 
1966 in the 10th Lane of Kerwadi, Bombay and the F.I.R. was lodged by Namdeo 
Keshav Padte (P.W. 2) at 10.30 p.m. the same night at the police station, 
Lamington Road. According to this report Padte’s cousin Dattatraya Gajanan 
More (P.W. 8) who wanted to purchase a scooter had for that purpose approached 
one Vinod Nimbalkar (P.W. 8) known to Padte. More had told Padte that the 
former had paid a sum of Rs. 5 or 6 thousand to the accused Rajni through 
Nimbalkar. The accused neither gave the scooter nor returned the money. 
On being approached by More for the return of the money he was put off ov, 
various pretexts. More had about two. days earlier instructed Padte to go to 
Rajnikant with Nimbalkar to get back the money. Accordingly on June 20, 
in the evening Padte contacted Rajnikant at his residence but he was told that 
Rajnikant had returned the money to Nimbalkar at about 3 p.m. On the date 
of the occurrence Padte returned home at about 6 p.m. He went to Nimbalkar 
and, after taking him along, they both went to the accused. The accused was 
not present at his residence but they learnt from his mother that he would re- 
turn at about 9 Pp... Padte and Nimbalkar then went back to the latter’s re- 
sidence in Sikka Nagar. At about 8.45 p.m. when they again went to the house 
of the accused Chavan (P.W. 5) another resident of Sikka Nagar, also accom- 
panied them. Shinde (P.W. 4) who was known to Chavan also joined them on 
the way. They-all went to the residence of the accused at about 9 p.m. but 
again did not find him there. While coming down from the first floor of the 
building they found the accused with three or four boys, Nimbalkar asked 
him as to when he would return the money. The accused replied that he did 
not recognise Nimbalkar but would settle the matter with More. On Padte’s 
intervention the accused told him also that he did not recognise him. When 
Padte insisted that he had been introduced to him by More the accused whipped 
out a knife from the pocket of his pants and stabbed him causing injury on the 
left side of his stomach and on his left hand. Thereafter the accused stabbed 
Shinde and then ran away. This report was actually recorded in the J. J. 
Hospital where R M. Naik, S.I., Lamington Road Police Station (P. W, 10) and 
D. N. Patil, G.S.I., attached to the same police station (P.W. 12) had gone, on 
learning on telephone about an assault case in the 10th Lane, Kerwadi and 
admission of two persons in that hospital. This information was conveyed, 
on telephone from V. P. Road Police Station where Padte and Shinde had -been 
taken by their friends and from where the injured persons were taken to the 
J. J. Hospital in a jeep by constable Babu Parab (P.W. 9). After registering 
the crime at the police station both P.W. 10 and P.W. 12 went to the appellant’s 
residence but found him absent. A, watch was kept at his house. The appellant 
was, however, arrested at Goregaon on the following day (June 22, 1966) and was 
got medically examined. He had some injuries on his person. 


An abnormal feature in this case is that these eyewitnesses Shinde (P.W. 4), 
. Chavan (P.W. 5) and Khanvilkar (P.W. 6) who supported the prosecution case 
in the committing ‘Court changed their statements at the trial in the Court of 
the Additional Sessions Judge. They were declared hostile and cross-examined 
by the prosecutor and confronted with their earlier statements from which they 
had resiled. Nimbalkar (P.W. 8) who had not been examined in the commit- 
ting Court also declined to support the prosecution story when produced as a 
witness at the trial in the Court of the Additional Sessions Judge. The ground 
stated by him was that apprehending use of violence and of assaults he had left 
the place of occurrence as soon as the quarrel started.. He too was declared 
hostile and cross-examined. The evidence of Padte (P.W. 2) completely sup- 
ported the prosecution case and remained unshaken. The statement of P.Ws. 
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4, 5 and 6 made in the committing Court ‘were duly brought on the record under 
s.-288, Criminal- Procedure Code. When confronted with the portions of their 
statements made in. the committing. Court, the truth of which they had denied 
at the trial, they merely said that they did not know how.those portions came 
to be recorded. The trial Court after going through the material on the record 
came tothe conclusion that the version given by Padte regarding the actual occur- 
rence was fully established. The discrepancies on minor points were held not to 
affect the trustworthiness of the witness on the salient feature of the occurrence 
which fully brought home to the appellant his guilt. On appraisal of the entire 
evidence the appellant as found guilty of offences under s. 326 and s. 824, 
Indian Penal Code. Under s. 826, Indian Penal Code he was sentenced to four 
years rigorous imprisonment -and-under s. 824 to one and half years rigorous 
imprisonment for injuries caused to each one of the three P.Ws. Shinde, Chavan 
and alee All the- four sentences of imprisonment were to run concur- 
rently. i 


In this Court on behalf of the appellant his learned counsel Shri Tarkunde 
very strongly argued that the evidence on the record and the probabilities of 
the case show that Padte (P.W. 2) and his companions were the aggresscrs and 
the appellant was merely trying to defend himself. when he attempted to cateh 
hold of the knife with which Padte had threatened to attack him. Padte, accord- 
ing to the submission, got wounded as a result of the push given to him 
by the appellant who, during this struggle, successfully snatched his knife. 
Emphasis was in this connection laid on the fact that Padte and his companions 
were admittedly six in number and the appellant who was single-handed could 
not have dared to run the risk of a clash with them by starting the assault. Jn 
the alternative it was suggested that assuming the appellant had in his possession. 
a knife of his own, as a matter of fact he was first hit by Padte (P.W. 2) with his 
umbrella and it was thereafter that the appellant, in order to defend himself, gave 
the knife blow. Now this was not the plea taken by the appellant in his statement 
under s. $42, Criminal Procedure Code, but his counsel contended that it was open 
to him to rely on the prosecution evidence itself for substantiating this defence. 
For this purpose he relied on the evidence of Padte where he admitted that he 
had tried to push back the appellant with his umbrella after receiving from him 
the stab wound. Padte, it was argued, had rightly admitted’use of umbrella 
by him, but had suppressed the truth. . Instead of admitting the initial assault 
by him he had shifted the use of umbrella to a time after. the receipt of injury 
by him suggesting thereby that it was used in self-defence. . Stress was in this 
connection laid on the fact that a. broken umbrella was found by the investi- 
gating officers at the place of occurrence. From this circumstance support was 
sought for the suggestion that Padte must have hit the appellant with the 
umbrella with considerable force and that could only be done before he was inju- 
' red. Faced: with six hostile men, use of knife by the appellant after having 
been severely. hit was, according to the counsel, a lawful and legitimate exercise 
of his right of self-defence. : i 


It is true that an accused, person can, without calling defence evidence in 
support of the plea of self-defence, rely on the evidence led by the prosecution 
and the material on the record for showing. that he had, acted, in self-defence. 
In such cases the real question which the Court is called upon to decide is whether 
on proper appraisal of the evidence and the relevant material on the record it 
can be said that the accused has been proved to be guilty beyond reasonable — 
doubt. For the Court cannot justifiably ignore the material which establishes 
the right of self-defence merely because the accused has for some reason or the 
other omitted to take such plea. On going through the evidence and the ma- 
terial on the record we are, however,.unable to hold that the injurics in question 
hàd been inflicted on the prosecution witnesses by the appellant while acting 
in self-defence. The injuries on the appellant’s person were found, on exami- 
nation by Dr. V.B. Nair, Casualty Medical Officer in Charitable Nair Hospital 
_on June 22, 1966 at about 5 p.m. to be a contused lacerated wound over the right 
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scapular region }” x 4” skin deep and two abrasions, (a skin abrasion on the 
rignt ring-finger and a linear abrasion over the left elbow). The injury over 
the right scapular region indicates that it was caused to the appellant by some- 
one hitting him from behind and if that be so, then as suggested by the trial 
Court it seems more probable that in the melee following the free use of knife by 
_ the appellant, someone hit him with the umbrella when he was trying to escape 
after giving the knife injuries to the P.Ws. It could not be the result of a push 
as stated by Padte. There being no clear evidence on the point the Court has to 
go by probabilities. On this view we are unable to sustain the ‘appellant’s 
suggestion that he was first assaulted with an umbrella. The other submission 
that the appellant, when threatened by Padte with knife, tried to snatch it and 
during the course of this struggle Padte may have accidentally been wounded 
in his abdomen when pushed by the appellant, has merely to he stated to be re- 
jected. The story not only sounds unrealistic but we are also unable to find 
on the record any rational basis for its acceptance. The nature of the stab 
wound in the abdomen as described by Dr. Vijendra J. Shankar (P.W. 11) also 
seems to negative this suggestion, The wound has penetrated into the abdo- . 
minal cavity and intestical loops were visible and were coming out. Keeping 
in view the nature of the scuffle it could not be accidental. The abrasions on 
the appellant’s finger relied upon by the appellant’s counsel in support of this 
theory is equally unhelpful. In a struggle for snatching an open knife from 
another person’s hostile hands one would expect more serious injuries than mere 
abrasions. The plea on the right of private defence must, therefore, be repelled. 

It was then contended that the statements of the three witnesses (P.Ws 4, 5 
and 6) made in the committing Court from which they had resiled at the trial, 
should not have been-acted upon by the trial Court in support of the prosecu- 
tion version and P.W. 2 the only witness who did not resile from the statement 
in the committing Court is a highly interested witness and, therefore, his evi- 
dence should not be implicitly accepted, said the counsel. Nimbalkar (P.W. 8) 
who was produced at the trial without having been examined in the committing 
Court was also declared hostile and was permitted to be cross-examined by the 
prosecutor. His evidence, according to the appellant’s counsel, is no better 
and, therefore, does not add strength to the prosecution case. This Court must, 
therefore, hold that the evidence on the record is not trustworthy and it does 
" not establish the appellant’s guilt beyond reasonable doubt. We are not im- 
pressed by this submission. The statements of the three witnesses in the 
committing Court from which they resiled at the trial and which were duly 
brought on the record of the trial Court under s. 288, Criminal Procedure Code 
constitute substantive evidence and if the Court is satisfied that those state- 
ments were true whereas those made in the trial Court were untrue then the 
earlier statements can safely be relied upon to sustain the conviction. In this 
case a mere reading of the statements at the trial demonstrates their uncon- 
vincing nature and it seems clear that there was some ulterior motive for the 
witnesses to resile from the earlier statements which appear to have a ring of 
truth about them. We are, therefore, satisfied that the trial Court was right in 
convicting the appellant for offences under ss. 826 and 824, Indian Penal Code. 

On the question of sentence, however, we feel that'in view of the somewhat 
dubious nature of the transaction which led to the occurrence and the fact that 
the appellant had felt somewhat annoyed at the repeated visits of P.Ws. to his 
house where unpleasant: scenes were created in the presence of his mother, the 
. sentence imposed is somewhat severe. In our opinion a sentence of two years’ 
rigorous imprisonment would meet the ends of justice. This Court normally’ 
does not interfere with the quantum of sentence on appeal under art. 136 but, in 
the present case, as the High Court had, in our opinion, erroneously dismissed the 
appeal summarily without giving reasons, we have chosen on a consideration of 
all the relevant circumstances to go into the question ourselves. l 

The appellant will surrender to his bail bond to serve out the remaining 
sentence. 
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“Present : Mr. Justice S, M., Sikri and Mr. Justice K., S. Hegde. 


THE eae OF GUJ ARAT v. ACHARYA SHRI DEVENDRAPRASADJI 
PANDE.* 
Bombay Public Trusts Act (Bom. XXIX E of 1950), Sec. 35 (1}—Whether mens rea a necessary 
ingredient of 3. 35 (2) 
The liability imposed on the trustee under s. 85(Z) of the Bombay Public Trusts Act, 1950, 
is absolute and, therefore, the Court cannot read into it the requirement of mens rea. 
-~ Lim Chin Aik y. The Queen’, Sherras v. De Ruizer®, Ravula’ Hariprasada Rao v. The State, 
- State v. Mayer Hans? and Sweet v. Parsley’, referred to. , 


_ THe facts appear in: the judgment. 


Mrs. Urmila Kapoor and S. P. Nayar, for the appellants. 
V. K. Sanghi and J. B. Dadachanji and Co., for the respondents. 


HEGDE J. These appeals arise from two complaints filed by the Charity 
Commissioner, State of Gujarat under.s. 35(1) read with s. 66 of the Bombay 
Public Trusts Act, 1950 (which will hereinafter be referred to as the Act). In 
those complaints 10-accused were proceeded against. It was-said that they 
were the trustees of two trusts known as “Shree Swaminarayan Mandir” and 
“Narayan Mardir”. Accused No. 1 in both those complaints was the Acharya, 
the 10th, was said to be the Mahant and’ the other accused the associated trustees 
at the relevant time. It was said that all these trustees were appointed under 
two different schemes framed by the High Court of Bombay. The trial Court 
convicted the accused but in appeal the High Court of Gujarat acquitted all of 
them. It held that there is no proof to show that accused Nos. 2 to 10 were the, 
trustees of the institutions at the time the alleged offence took place. It allowed 
the appeal of: accused No. 1 on the ground that the prosecution has failed to 
prove the required mens rea on his part. The State of Gujarat and the Charity 
Commissioner have brought these appeals after. obtaining special leave from 
this Court. 

In the first complaint the allegation is that accused No. 1 withdrew from the 
trust funds in.Samvat year 2014 a sum of Rs. 30,277.53 for meeting his income- 
tax liability and that he reimbursed that amount only in Samvat year 2018. 
The allegation against the other accused is that they allowed accused No. 1 to 
utilize that amount in contravention of the law. In the second complaint the 
allegation is.that accused No. 1 withdrew a sum of Rs. 40,658.56 P. in the 
Samvat year 2015 again for meeting income-tax liability and that he reimbursed 
that amount also in the Samvat year 2018, and that the other accused connived 
at the contravention, of the law by accused No. 1. 

Accused Nos. 2 to 10 pleaded that they were not the trustees of the institutions 
concerned during the Samvat years 2014 and 2015 ‘and nor were they aware of 
the withdrawals and as such they are not guilty of any offence. Accused No. 1 
admitted, the withdrawals mentioned in the complaints but his case was that 
the withdrawals were, made from his Hathu Khata, a Khata built up by him 

and his ancestors and he has put back that amount. ` 

' So far as a¢cused Nos. 2 to 10 are concerned there is absolutely no evidence 
against them.. The ‘only witness examined on behalf of the complainant namely 
the Legal Adviser of the Charity Commissioner did not give any evidence against 
them. No material ‘was. placed before the Court to show that they were the 
trustees of the-trusts in question during the Samvat years 2014 and 2015. This 
is not a case where a trustee has failed to deposit the amounts in his hands but 
is a case of unauthorised withdrawals. There is no evidence to show that accused 
Nos. 2 to 10 knew about those withdrawals even if we assume that they were the 
trustees during the Samvat years 2014 and 2015. Hence the case against them 

must necessarily fail. 7 i 


*Decided, October 12, 1970. -Criminal 3. [1951] S. C. R. 822. 

Appeals Nos. 2 to 12 of, 1968, from ae 4 [19051 18. C. R. 123, s.c. 67 Bom. L.R, 
1 [1968] A. C. 160. ES 388, 
2 [1895]1 Q. B. 918. l Co eang - [1969] 2-W, L. R. 470, 
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Now, coming to accused No. 1, his case is that he withdrew the amount from 
his Hathu Khata which Khata according to him is his private Khata. There is 
no contra evidence. The complainant’s witness admitted during his cross- 
examination that accused No. 1 kept a huge sum with the trust and that no 
interest was given to him in respect of that amount. It is not possible to come 
to the conclusion, on the basis of the evidence of P.W. 1, that accused No. 1 had 
withdrawn any amount belonging to the trust. In order to prove the case put 
forward in the complaints, reliance was sought to be placed on a letter said to 
have been sent by the accused to the Charity Commissioner. The original letter 
was not produced; only an alleged copy of the same was put on record. No 
witness has proved the letter said to have been written by accused No. 1, nor is 
there any evidence to show that the copy produced is a true copy of the letter 
said to have been sent by accused No. 1. We are asked to infer the guilt of 
accused No. 1 on the basis of the statement made by him under s. 342, Criminal 
Procedure Code. We cannot split that statement into various parts and accept 
a portion and reject the rest. We have to either accept that statement as a 
whole or not rely on it at all. In his statement the accused pleaded that he 
was not guilty and if his statement is taken as a whole, it does not show that he 
was guilty of any offence. 

Our above conclusion is sufficient to dispose of these appeals but as the High 
Court has elaborately gone into the question whether the requirement of mens 
rea is a necessary ingredient of s. 35 (2), we shall proceed to examine that question. 

The High Court primarily addressed itself to the question whether the Court 
should read into s. 85 of the Act, the requirements of mens rea. Section 35(Z) 
reads : 


“Where the trust property consists of money and cannot be applied immediately or at 
any carly date to the purposes of the public trust the trustee shall be bound (notwithstanding 
any direction contained in the instrument of the trust) to deposit the money in any Scheduled 
Bank as defmed in the Reserve Bank of India Act, 1934, in the Postal Savings Bank or jn a co- 
operative bank approved by the State Government for the purpose or to invest it in public 
securities : 

Provided that such money may be invested in the first mortgage of immovable property 
situate in any part of India if the property is not leasehold for a term of years and the value of 
the property exceeds by one-half the mortgage money : 

Provided further that the Charity Commissioner may by general or special order permit the 
trustee of any public trust or classes of such trusts to invest the money in any other manner.” 


Assuming that the requirement of mens rea is a necessary ingredient of the 
offence under s. 35(Z) and further that the facts pleaded in the complaints are 
correct then there can be hardly any difficulty in coming to the conclusion that 
the accused, had the required intention. He is said to have withdrawn monies 
from the trust fund and utilised the same for his private purpose. 

It may be noted that the requirement of s. 35(Z) that a trustee should invest 
in proper securities the trust monies not required for immediate use merely em-, 
phasises an obvious duty of the trustee. Section 35(Z) imposes certain penalty 
on the trustee if he fails to do his duty. The purpose of s 35(1) is to safeguard - 
the trust funds and also to guard against its misappropriation and misappli- 
cation. The Trust Act as well as s. 85(7) imposes a duty on the trustee. The 
language of the provision shows that the liability imposed on the trustee is 
absolute. The provision is a regulatory provision enacted in public interest. “For 
the contravention of s. 35(1) only a fine can be imposed and the punishment does 
not carry with it any stigma. 

The question whether a crime can be said to have been committed without 
the necessary mens rea has led to considerable controversy. The broad principles 
accepted by Courts in this country as well asin England are: Where an offence 
is created by a statute, however comprehensive and unqualified the language 
of the statute, it is usually understood as silently requiring that the element of 
mens rea should be imported into the definition of the crime, unless a contrary 
intention is expressed or implied. In other words, the plain words of the statute 


~ 
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are read subject to a presumption, which may be rebutted, that the general rule 
of law that no crime can be committed unless there is mens rea has not been ousted, 
by the particular enactment. The mens rea means some blameworthy mental 
condition, whether -constituted by knowledge or intention or otherwise. But 
this rule has several exceptions, as observed, by Lord. Evershed in Lim Chin Ath 
v. The Queen! (p. 174) : ; 

‘Where the subject-matter of the statute is the regulation for the public welfare of a 
particular activity—statutes regulating the sale of food and drink are to be found among the 
earliest examples-—it can be and frequently has been inferred that the legislature intended that 
such activities should be emried out under conditions of strict liability. The presumption is 
that the statute or statutory instrument can be effectively enforced only if those in charge of 
the relevant activities are made responsible for seeing that they are complied with. When 
such a presumption is to be inferred, it displaces the ordinary presumption of mens rea.” 


As long back as 1895 Wright J. observed in Sherras v. De Rutzen?: 


‘*,,. There is a presumption that mens rea, an evil intention, or a knowledge of the wirong- 
fulness of the act, is an essential ingredient in every offence; but that presumption is liable to 
be displaced either by the words of the statute creating the offence or by the subject-matter 
with which it deals, and both must be considered ;”’ 


It is further observed therein that the principal classes of exceptions may 


perhaps be reduced to three. One is a class of acts which.are not crimimal in any 


real sense,-but are acts which in the public interest are prohibited under a pe- 
nalty. Another class comprehends some, and perhaps all, public nuisances. Lastly, 
there may be cases in which, although the proceeding-is criminal in form, it is 
really only a summary mode of enforcing:a civil right. But, except in such cases 
as these, there must in general be guilty knowledge on the part of the defendant, 
or of some one whom he has put in his place to act for him, generally, or in the 
particular matter, in order to constitute an offence. The present case, in our 
opinion, falls within the first category mentioned above-—s. 85(1) deals with 
a quasi-criminal act. 7 


‘This Court in Ravula Hariprasada Rao v. The State‘ ruled that unless a statute 
either clearly or by. necessary implication rules out mens rea as a constituent 
part of the crime, a person should not be found guilty of an offence against the 
criminal law unless he has got a guilty mind. The same view was reiterated by 
this Court in State v. Mayer Hans‘. But in both those cases this Court 
recognised that the language of a provision either plainly or by necessary 
implication can rule out the application of that presumption. Further the Court 
may decline to draw that presumption taking into consideration the purpose 
intended to'be served by that provision... In fact in Ravula Hariprasada Rao’s 
case this Court held that the liability imposed under s. 27(A) of the Motor 
Spirit ‘Rationing Order, 1941 is an absolute liability. The law on this pomt 
was elaborately discussed by the House of Lords in Sweet v. Parsley’. Therein 
it was laid down that it is a general principle of construction of any enactment 
which creates a criminal offence that, even where the words used to describe the 
prohibited conduct would not in any other context connote the necessity for any 
particular mental element they are nevertheless to be read as, subject to the impli- 
cation that a necessary element in the offence is the absence of a belief, held 
honestly and on reasonable grounds, in the existence of facts which, if true, would 
make the act innocent. In the course of his speech Lord Reid observed after 
referring to the well-known observations of Wright J. to which we have already 
made reference : i 


“It does not in the least follow that when one is dealing with a truly criminal act it is 
sufficient merely to have regard to the subject matter of the enactement, One must put oneself 
in the position of a legislator. It has long been the practice to recognise absolute offence 
in this class of quasi-criminal acts, and one can safely assume that, when Parliament is passing 


1 [1968] A. C. 160. 4 [1965]1 S.C.R. 128, s.c. 67 Bom. L.R. 
583 


2 [1895] 1 Q.B. 918, at p. 921. 7 
3 [1951]S. C. R. 322. . . 1 B [1969] 2 W.L.R.:470, at p. 474. 
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new legislation dealing with this class of offences, its silence as to mens rea means that the 
old practice is to apply. But when one comes to acts of ‘a truly criminal character, it appears 
to me that there are at least two other factors which any reasonable legislator- would have in 
mind. In the first place a stigma still attaches to any person convicted of a truly criminal 
offence, and the more serious or more disgraceful the offence the greater the stigma. So he 
would have to consider whether, in a case of this gravity, the public interest really requires 
that an innocent person should be prevented from proving his innocence in order that fewer 
guilty men may escape.” 


Section 85(Z) of the Act creates a quasi-criminal offence. It is à regulatory 
provision. It is enacted with a'view to safeguard the interest of the public 
regarding trust money. The offence in question is punishable only with fine. 
The conviction under that does not carry any stigma. The language of the 
provision appears to make its contravention an absolute liability. Under these 
circumstances, we think the offence mentioned in that section is an absolute one. 
Consequently we cannot read into it the requirement of mens rea. 


For the reasons mentioned above these appeals fail and they are dismissed. 
Appeals dismissed. 





Present: Mr. Tustice J. C. Shah, Mr. Justice K. S. Hegde and Mr. Justice A. N. Grover. 
THE UNION OF INDIA v. M/s. SOHANLAL SAMPATLAL.* 


Indian Post Office Act (6 of 1898)—Innocent and insignificant mis-statement by insured regarding 
value of gold coin or bullion sent by post--Whether insured becomes disentitled to compensation 
if articles lost in course of transmission by post. 


The provisions of the Indian Post Office Act, 1898, and the Rules framed under it have 
to be construed and read in a reasonable manner. The Rules ensure that the insured should 
not make a declaration in respect of gold coin or bullion sent by parcel post in excess of 
the market valuc nor can the insured get more compensation than the market value, if 
the articles are lost in course of transmission by post. But this does not mean that any 
innocent and insignificant mis-statement by the insured of the actual value which has to be 
the market value, on a particular date and at the place of posting, can lead to the result 
that he becomes wholly disentitled to receive any compensation. However, the insured 

~ isnot completely absolved from the responsibility of ascertaining the market value. If 
he gives some value which is approximately the same as the market value the insurer 
cannot take up the position that owing to an insignificant difference the insured cannot 
recover the compensation. l 

The general principle of the law of insurance thal the burden is on the insurer of showing 
that a policy is no longer subsisting or that there had been a breach of such a condition 
which relieves the insurer from liability, 1s' applicable when an surance has been effected 
under the provisions of the Indian Post Office Act, 1898 and the Rules. 


TE facts are stated in 68 Bombay Law Reporter page 215. 


Dr. L. M. Singhvi, with Ram Panjwani and S. P. Nayar, for the appellant. 
G. L. Sanghi and Jnanendra Lal of Gagrat and Co., for the respondent. ` 


Grover J. This is an appeal by special leave from a judgment of-the Bombay 
High Court made in exercise of its revisional jurisdiction. 


On June 15, 1955 the respondent firm purchased gold coins for an aggregate 
price Rs. 2,465-14-0 as commission agents for transmission and delivery to their 
constituents at Bikaner. On the following day the parcel containing the gold 
coins was handed in at Ramwadi Post Office, Bombay for transmission to the 
addressee. The parcel was insured for Rs. 2,500. It was lost in the course of 
transit. The respondents filed a suit for recovery of about Rs. 2,475 as com- 
pensation under the insurance effected by the Union of India, the present appellant, 


* Decided, October 27, 1970. Civil Appeal No, 2238 of 1966, from Bombay. 
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represented by its postal departments ~The appellant denied its liability for the 
claim or the ground that under s. 6 of:the Indian Post Office Act, 1898, herein- 
after called the “Act”, read with Rule 81 (g) of. the rules framed thereunder, its 
liability could arise only if the plaintiff had declared the actual value ofthe con- 
tents on the date of the insurance. As a wrong declaration had been made there 
was no valid and enforceable contract. The case öf the plaintiffs’ evidence, how- 
ever, was that in addition to the price paid for the gold coins a sum of Rs. 9-1-6 
haq- been spent as postal charges and the cost of insurance, packing, commission 
and brokerage. Profit was added to this at. 1 per cent. and the total value came 
to Rs. 2,499-11-6 and it was for that reason that the parcel was got insured for 
Rs. 2 „500. A. learned single Judge of the Small Causes dismissed the suit. The 
matter was taken before the Full Court of Small Causes by. the respondent firm. 
While conceding that the difference in the actual value and, the value declared 


_ was small the Full Court held that the Rules had not been complied with properly 


t 


and upheld the dismissal of the suit. After examining all the relevant provisions 
of the Act and, the rules the High Court was of the view that it was for the insurer 
tc prove that it had been discharged from the liability because of fraud, mis- 
representation, mistake or incorrect’ statements made by the insured and the 
burden had to.be strictly discharged by the insurer, As it had not been proved 
by the Union of India that the value declared by the plaintiffs on June 16, 1955 
was not the actual market value of the gold delivered by the plaintiffs for trans- 
mission by means of a postal parcel the plaintiffs were entitled to a decree for 
Rs. 2,474-15-6 with interest at 6 per cent. per annum from the date of the suit. 


Section 6 of the Act provided that the Government shall not incur any liability 
by reason of the loss, misdelivery etc. of any article in the course of transmis- 
sion by post except in so far as such liability may in express terms be undertaken 
by the Government. Section 30 provides for insurance of postal articles. 
Section 33 is in the following terms : 


“Subject to such conditions and restrictions as the Central Government may, by rule, 
prescribe the Central Government shall be liable to pay compensation, not exceeding the amount 
for which a-postal article has been insured, to the sender thereof for the loss of the postal article 


‘or its contents, or for any damage caused to it in course of transmission by post: 


Provided that the compensation so payable shall in-no case exceed the value of the article 


` lost or the amount of the damage caused.” 


The relevant rules may also be referred to. Meets to rule 44 (7) gold coin 
or bullion of value exceeding Rs. 2,500 shall not be transmitted by post. The 


‘value for the..purpose of this sub-rule, the second proviso to rule 72, clause (g), 


the second proviso to rule 81 and rule'88-A shall‘be the market value on the date 
and at the place of’ posting. Part IV of the rules deals with insurance of postal 
articles. The second proviso to rule 72(1) lays down that articles containing 
government currency notes, or gold coin or bullion shall be.insured for the actual 
value of the contents. Rule 74 gives the additional fee chargeable for the in- 
surance,’ Under rule 81 the compensation payable to the sender of an insured 
article shall not exceed the amount for which the article has been insured 
for the loss of the postal article or any of its contents. According to the: first 
proviso the compensation shall in no case exceed the value of the article or any 
of its contents lost. Clause (g) of the second, proviso is to the effect that no com- 
pensation shall be payable where the insured article contains gold coins or both 
and has not~ been insured for the actual value of the contents. Rule 
83A. makes it obligatory for the sender to declare on the article the value of the 
contents where gold coin, bullion ete. is ‘despatched. Thus under the rules 
whenever gold goin or bullion is sent by parcel post it must be insured for the 
actual value of the contents. If thé articles are lost the amount of compen- 
sation cannot exceed the amount for which the articles have been insured and no 
compensation shall be payable where the articles have not been insured for the 
actual value. By reference to rule 44 the value has to be the market value on 
the date and at the place of posting. 
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‘The argument. which has been ‘raised on behalf of the Union of India is that 
the respondent firm had purchased the gold coin for Rs. 2,465-14-0 on June 15, 
1955. Its actual market value, therefore, on respondent’s own admission was not 
Rs. 2,500. It has, further, been pointed out thatin para. 2 of the plaint it has 
been stated that on or about June 16, 1955 the plaintiffs despatched 26 tolas of 
gold valued at Rs. 2,474-15-6 under insured parcel which was lost in transit and 
even the decree was claimed for that amount and not for Rs. 2,500. As there 
was a discrepancy between the value declared and the actual or market value 
the respondent firm was not entitled to any compensation. The plea in defence 
substantially was that the respondent ought to have declared the actual value, 
of the contents on the date of insurance, namely, June 16, 1955 which it failed 
to do and therefore there was no contract of insurance between the parties. 


Now the statutory provisions of the Act and the rules have to be construed and, 
read in a reasonable manner. If the interpretation sought to be placed on be- 
half of the appellant is accepted if would mean that where a person declares a 
value which varies even by one paise from the market value on the date and at the 
place of posting the insured would be deprived of the compensation for the loss 
of the article. That could never have been in the contemplation of the Legis- 
lature and the rule making authority. The rules seem to ensure that the msured 
should not make a declaration in excess of the market value so as to avoid 
fraudulent dealings. Nor can the insured get more compensation than the market 
value. But this does not and cannot mean that any innocent and insignificant mis- 
statement by the insured of the actual value which has to be the market value 
on a particular date and at the place of posting can lead to the startling result 
that he becomes wholly disentitled to receive any compensation. It is well- 
known that the market in articles like gold and, bullion exists only in large towns 
and the value fluctuates from day to day and from hour to hour. It may be 
sometimes impossible for any person sending gold or bullion by post after get- 
ting it insured to ascertain the exact value on a particular date. Take for in- 
stance the case, of a person who is illiterate and has to despatch gold from a place 
in the vicinity of which there is no market from where the market value can be 
ascertained. He cannot in the very nature of things be absolutely precise and 
accurate about the market value prevailing at the material time. This does not, 
however, mean that he is completely absolved from the responsibility of ascer- 
taining it, but if he gives some value which is approximately the same as the 
market value the insurer cannot take up the position that owing to an insigni- 
ficant - difference the insured cannot recover the compensation. 


The High Court referred to Article 429 in Halsbury’s Laws of England, ard 
edn., Vol. 22, at p. 227 and to certain other text books on the law of insurance 
according to which the burden is on the insurer of showing that the policy is 
no longer subsisting or that there had been a breach of such a condition which 
relieves the insurer from liability. It has not been shown that these general 
principles will not be applicable when an insurance has been. effected under the 
provisions of the Act and the rules. The finding of the High Court was that 
there was no evidence of any kind regarding the market rate of gold prevailing 
on June 16, 1955 on the record. It was for the insurer to lead evidence on that 
point and show that according to the market rate prevailing on that date the 
value could not be Rs. 2,500. The mere fact that the respondent was under the 
impression or had stated in the plaint that the value of the gold was less than 
Rs. 2,500 was not sufficient to absolve the insurer from the responsibility’ of 
proving that the value which was declared i.e. Rs. 2,500 was not the market 
value on the date ard at the place of posting. l 


There is no merit in this appeal which fails and is dismissed with costs. 
Appeal dismissed. 


t 
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CRIMINAL REVISION. 





- 


l Before Mr. Justice Mody and Mr. Justice Chandrachud. 
SABHIR AHMED LAL MOHAMED v. THE STATE OF MAHARASHTRA.” 


Motor Vehicles Act (IV of 1939), Secs. 17, 112, 15—-Motor Vehicles Rules, 1959. Rule 26 (84) 
—Contravention of rule framed under Act whether attracts disqualification under s. 17 (1). 


- 


A person who contravenes a rule framed under the Motor Vehicles Act, 1939, commits an 
offence under the Act and on his conviction for that offence, he is liable to be disqualified 
under s. 17 (1) of the Act for holding a driving licence. 

Disqualification of a driver for holding a driving leence is not a “penalty” prescribed 
for an offence within the meaning of s, 112 of the Act. The word “penalty” in s. 112 is 
used in the sense of “sentence” following upon a conyiction. : l 

Jagannath Prabhusing v. State .of Maharashtra’, and State v. Iranna Mulia Pujari?, 
overruled. 


On April 23, 1970 at about 12 noon one Sabhir Ahmed Lal Mohamed 
(petitioner) was plying taxi No. MRP-3144. His taxi was parked on the Ma- 
harashi Karve Road (Queens Road) opposite to the Kala Niketan and there 
was a passenger sitting in it. The passenger got down end paid his fare 
to the driver. The complainant Lalani an advocate of the, High Court had 
just arrived at Marine Lines Station and emerged from the railway gate of the 
Western Railway. Seeing the passenger get down from the taxi, he went and 
sat in the taxi in the rear seat. The petitioner then put the flag down and asked 
the complainant where he wanted to go. The complainant replied that he wanted 
to go to Picket Road. The applicant ihen told the complainant that there was 
no “U” turn to go to Picket Road and the complainant thereupon suggested 
that the applicant should take his taxi via Princess Street. Thereupon the 
petitioner refused to take the complainant to Picket Road. The complainant 
persisted and said that he would have to take the taxi to the Princess ‘Street 
Police Station. To'that also the petitioner did not agree. Instead the petitioner 
became angry; came out of the taxi, caught hold of the legs of the complainant 
Lalani and threatened to throw him out. The petitioner did not stop at that. 
He then raised the window glasses of the taxi and proceeded to lock up the taxi. 
The complainant thereupon got down from the taxi, went to the Princess Street 
Police Station and lodged his complaint. 


The Presidency Magistrate convicted the veion under rule 26 (34) of the 
Bombay Motor Vehicles Rules, -1959 read with s. 112 of the Motor Vehicles Act, 
1939 and sentenced him tc pay a fine of Rs. 100 or in default to undergo simple 
imprisonment for one month. The Magistrate also ordered the suspension of the 
applicant’s licence for two months. 

The petitioner applied in revision to the High Court. 

The revision application was heard by.Katval C. J. who upheld the conviction 
of the petitioner unde s. 112 of the Act for breach of rule 26 (34) cf the Rules. 
As regards the suspension of the licence of the -petitioner for two months which 
was ordered by the Magistrate, his Lordship’s attention wes drawn to two Criminal 
Revision Applicatiens decided by Vaidya J. and Bhasme J. sitting singly in which 
they held that the power conferred by's. 17 (1) of the Act to disqualify a person 
for halding a driving licence could not be-exercised in cases where the contre ven- 
tion is of a rule framed under the Act relating to the mere conduct of the driver. 
As Kotval C. J. was unable to agree with this view he referred the following 
question. to a Division Bench : : 


“Whether. Criminal Revision Application No. 52, of 1971 [decided by Vaidya J.] and 


*Decided, August 19/20, 1971. Criminal February 1, 1971 (Unrep.). 
Revision Application No. 1101 of 1970. 2 (1971) Criminal Revision Application 
1 (1971) Criminal Revision Application No. 1142 of 1970, decided by Bhasme J., 
No. 52 of 1971, decided by Vaidya -J., on on March 22, 1971 (Uur 
B.L.R.—11, à 
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Criminal Revision Application No. 1142 of 1970 [decided by Bhasme J.] are correctly 
decided ? ” 


In the course of his referring judgment delivered on J uly 15, 1971, Kotval C.J. 
observed as follows: j I . 


Korvan C. J. There then remains the question regarding the suspension of 
his licence for two months, which was ordered by the Presidency Magistrate. 
In this respect Mr. Ingale has brought to my notice a decision in Criminal Revision 
Application No. 52 of 1971 of Mr. Justice Vaidya decided on February 1, 1971 
“wherein no doubt a view has been taken that “contravention. of Rule like Rule 
26 (34) cannat be read into the provisions of section 17 of the Act” vide ‘paras. 
11 to 16 of that judgment. The, view which the learned Judge took may be 
stated in his own words as follows : i 


“In the present case the offence is of refusing to ply in contravention of Rule 26 of the 
Bombay Motor Vehicles Rules 1959, which is framed under section 21 of the Motor Vehicles 
Act, as one of the rules for regulatmmg conduct and duties of drivers and motor ears. Refusing 
to ply as entirely a matter of conduct of a driver of a motor cab. It has nothing to do with 
driving as such. Even assuming that section 17 is applicable to such conduct, ıt is not an 
offence under the provisions of the Act, but it is an offence in contravention of Rule 26 (34) 
which provides ...” 


and then the learncd Judge quoted rule 26 (34) and further observed : 


“There 1s nothing in ihe Act, to indicate that the word ‘Act? in section 17 would include 
a rule like Rule 26. On the contrary if we turn to section 112, it makes a distinction between 
contravention of the Act and contravention of Rule...” 


Now this ruling directly covers the point before me and ordinarily I would be 
bound to follow it sitting singly, but, with the greatest respect, I am unable to 
agree with this reasoning ard therefore I have decided to refer the matter to 
a larger Bench. I give my reasons-for not being able to follow the decision as 
follows : 

The power to disqualify an errant driver from holding a driving licence is con- 
ferred by sub-s. (J) of s. 17 upon the Magistrate. It is in the following 
language (I quote only the relevant portion) : 


“Where a person is convicted of an offence under this Act,... the Court by which such 
person is convicted may, subject to the provisions of this section, in addition to imposing any 
other punishment authorised by law, declare the person so convicted to be disqualified, for 
such period as the Court may specify, for holding any driving licence or for holding a driving, 
licence to drive a particular class or description of vehicle”. 


Now this is the general power conferred upon the Magistrate and the generality 
of the section admits of a few exceptions. The important words in this sub- 
section are ‘“‘where a person is canvicted of an offence under this Act”. In other 
words, the power to suspend the licence is given in any and every case so long 
as the person canvicted is convicted of an offence “under this Act” and that would 
obviously include every offence created by the Act. This is first and foremost 
the general principle laid down in this section. The exceptions, if any, are in 
the following sub-sections and are made applicable by the words used in sub-s. (1) 
itself “subject to the provisions of this section”. Therefore by the use of the 
words “‘subject to the provisions of this Act” a certain qualification or limitation 
is laid down.upon the general rule mentioned in sub-s. (7). In other words, if 
there is any exception created by sub-ss. (2) to (7) of s. 17, then the general rule 
stated in sub-s. (Z) of s. 17 will to that extent be modified but not otherwise. 

Therefore I turn to examine the provisions of sub-ss. (2) to (7) of s. 17. The 
first and foremost thing that I notice is that s. 112 under which the present ap- 
plicant has been convicted is nowhere mentioned in‘any of those sub-sections. 
Therefore in respect of a conviction under s. 112 the power under s. 17 (Z) has in 
no way been modified or taken away. A perusal of sub-ss. (2) to (7) shows that 
certain peculiar and special provisions have been made for certain offences under 
ss. 115, 116, 117, 120, and 128 of the Act. ' 
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Sub-section (2) of s. 17 says that a Court shall not order the disqualification 
of an offender convicted for the first or second-time of an offence punishable under 
s. 115.. The offences under s. 115 all arise out of: driving at excessive speed or 
getting some one else to drive at an excessive speed and it seems that the Legislature 
intended to give the offender so to say a locus poenitentiae in respect of driving 
at excessive speed. Therefore sub-s. (2) says that he shall not be disqualified 
from holding licence for the first two offences of driving at excessive speed. 
If he commits such an offence the third time the provisions of sub-s. (1) will 
operate. The exception to sub-s. (1) created by sub-s. (2) is therefore only in 
regard to the first two offences of driving at excessive speed. At any rate, this 
sub-section has nothing to do and has no effect upon an offence created by s. 112 
which continues to be governed by sub-s. (1) of s. 17. 


Sub-section (3) deals with an offence punishable under s. 117. Section 117 
makes it an offence ta drive while under the influence of drink or a drug “to such 
an. extent as to be incapable of exercising proper contro! over the vehicle.” Now 
this is a serious offence and therefore the Legislature has. enjoined by sub-s. (3) 
of s. 17 that the Court shall order the disqualification of an offender convicted of 
‘an offence punishable under :.117 and such disqualificaticn shall befor a period of 

not less than sixmonths. It was within the discretion of the Legislature to make the 
disqualification mandatory since the Legislature considered the offence of driving 
while under the influence of drink or a drug as serious enough to prescribe that 
the disqualification laid down under sub-s. (1) shall be imposed and it shal] also 
be imposed for a period of not less than. six months, Nonetheless the discretionary 
power under sub-s. (1) to disqualify for a longer period is not affected, the 
minimum being six months. Here again the provisions of this sub-section 
„cannot affect an offence under s. 112 being governed by sub-s. (Z) of s. 17. 


Sub-section (4) says that a Court shall order the disqualification of an offender 
convicted of an offence against the ` provisions of cl. (c) of sub-s. (7) of s. 87 or 
of s. 89 and such disqualification shall be for a period of not less than one month. 
Section 87 (Z) prescribes the duty of a driver to cause the vehicle to stop and 
remain stationary so long as may reasonably be necessary; Clause (e) says, “when 
the vehicle is involved in the occurrence of an accident to a person, animal or 
vehicle or of damage to any property, whether the driving or management of the 
vehicle was.or was not the cause of the accident or damage’’, and imposes a duty 
upon the driver to give his name and address and the name. and- address of the 
owner of the vehicle to eny person ‘affected by any.such accident or damage 
who demands it provided such personalso furnishes his name and address. -Sec- 
tion 89 prescribes similar duties of a driver. In case of accident and injury to 
any person the driver is bound to take all reasonable steps to secure medical at- 
tention for the injured person, and; if necessary convey him to the nearest hos- 
pital and to give on demand by a police officer any information required by him 
or to report the circumstances of the occurrence at the nearest.police station as 
soon as possible and in any case within twenty-four hours of the occutrence. 
Under s. 87 (2) (c) and 89 the duties are prescribed of a driversin case of accidents 
involving injury to a person or damage to property and if these duties prescribed 
by s. 87 (1) (c) and s. 89 are breached, then sub-s: (4) of .s.17 prescribes that 
the Court shall order the disqualification of an offender upon conviction and 
“such, disqualification shall be for a period of not less than one month”. The 
Legislature considered that drivers who run away.from the scene of an accident 
deserve to be dealt with somewhat more severely than other drivers and therefore 
their licence must be suspended for a minimum period of not less than one month. 
This is another statutory exception created to the general rule in s. 17 (2). 
Here again I do not see what sub-s. (4) has gat to-do with s. 112. 


Sub-seetion (5) of s. 17 makes it obligatory upon the Court in eases of a second 
conviction under s. 116 or a conviction under s. 120 or s. 128 to give special reasons 
to be recorded in writing why a licence is not suspended. In other words, 
it is a provision similar to the pravisions of s. 66 (a) of the Bombay Prohibition 
Act. The Court is bound to order the disqualification for a certain period which 
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is left to its discretion ‘“‘unless for special reasons to be recorded in writing it 
thinks fit to order otherwise”. This sub-section is again concerned with only 
offences under ss. 116, 120 and 128 and cannot affect offences under s. 112. 

Sub-section. (6) gives power to the Court in addition to ordering disqualification 
of an offender convicted under s.116 to direct the offender to pass a second driving 
test to the satisfaction of the licensing authority, whether he has previously passed 
the test of competence to drive or not. 

Sub-section (7) gives certain rights of appeal against an order of disqualification. 

It appears from these provisions of s. 17 that the Legislature first of all 
laid down a general rule giving power to a Magistrate to disqualify a driver con- 
victed of any of the offences under the Act from holding any driving licence or from 
holding a driving licence to drive a particular class or description-of vehicles. 
Then in the succeeding sub-ss. (2) to (6) the Legislature made certain special pro- 
visions for special kinds of offences which constitute exceptions or lay down 
limitations to the general rule. According to the comparative gravity of the 
offence the Legislature prescribed a special mode or degree of punishment so far 
as the power to suspend a licence is concerned. These special modes may be 
classified as under : 


(1) No suspension for the first two offences (sub-section (2) read with section 115). 

(2) Court must disqualify for a period of six months at least (sub-section (3) read with 
section 117). ; : 

"(3) Court must order the dis-qualification for a period of at-least one month (sub-section 

(4) read with sections 87 (Z) (c) and 89). ` l 

(4) Court must give special reasons why licence is not suspended (sub-section (4) read 
with sections 116, 120 and 123-—2nd offence only), 

(5) Court has discretion to order the offender to pass a second driving test (sub-section 
(6) read with section 116). 


. Thus in sub-ss. (2) to (6) the Legislature picked out certain specifie offences to 
be dealt with in a specifie manner and it has mentioned these specifie offences 
by indicating the number of the section. In the case of some offences which are 
comparatively venial the Legislature has direeted that the first two offences of 
that kind (e. g. s. 115) shall not be visited with the penalty of disqualification. 
In other cases, the Legislature has directed that the Court shall exercise its powers 
under sub-s. (1) subject to a maximum limit prescribed. These are offences 
under ss. 116, 120, and 128. Yet in another class of cases which are considered 
most serious, the Court is enjoined to order disqualificetion for a minimum period 
of one month (offences against the duties prescribed under s. 87 (Z) (c) or s. 89) 
or a minimum period of not less than six months (in the case of an offence puni- 
shable under s. 117). The Legislature therefore in its wisdom has distinguished 
between several different offences under the Act specially which it considered 
necessary to deal with specifically, but in none of these special or exceptional 
cases was the generality of the provisions of sub-s. (1) of s. 17 ever completely 
done away with or negatived. On the other hand, it seems to me the pro- 
visions of sub-s.(7) were only modified in respect of only those offences which are 
specifically mentioned, but as regards all other offences under the Act sub-s. (1) 
of s. 17 would continue to apply. Some of such offences which are not touched 
are those referred to in s. 112 which is so to say a residuary section. ‘Thercfore, 
in my opinion, all offences under s. 112 would fall to be governed by the provi- 
sions of sub-s. (7) of s. 17. In every case of an offence under s. 112 the discre- 
tionary power to suspend the licence would remain in the Court. I have advi- 
sedly used the word “discretionary” because whether to exercise it or not in a 
particular case would be for the Magistrate to determine in such cases. 

The contrary view is based upon a distinction which I am unable to accept. 
The distinction is brought out in the passages which I have quoted from the 
judgment of Mr. Justice Vaidya between an offence under the Rules and an offence 
under the Act. No doubt sub-s, (J) of s. 17 only talks of ‘“‘convietion:- of an 
offence under this Act” and therefore it would not include an offence under the 
Rules, if the rules create the offence but so far as rule 26 (84) is concerned, I am, 
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with the greatest respect; unable to agree with the view of the learned Judge that 
rule 26 (34) creates any offence nor am I able to agree with the remark that “it 
is not an offence under the provisions of the Act, but it is an offence in contra- 
vention of rule 26 (84)”. A perusal of rule 26 of the Motor. Vehicles Rules 
shows that Rule 26 does not create any offence whatsoever. In fact in terms 
tule .26 deals with “Rules for conduct and duties of drivers of motor cabs.” In 
other words, the rule prescribes the duties and leaves it to other provisions of 
the law to create the offences committed by breach of the rules. That provision 
is contained in s. 112. In my opinion, therefore, it is not correct to say that 
rule 26 creates any offences. Rule 26 only prescribes duties and it is s. 112 which 
creates -the offence for breach of all the duties mentioned in rule 26 and other 
rules. Since a breach of any of the duties prescribed under the Rules would be 
punishable under s. 112 of the Act, the conviction could only be for an offence 
“under this Act’? within the meaning of s. 17 (1) of the the Act. It cannot be 
termed a conviction under the Rules. It is here I think that the difference lies. 
_ It was also pointed out to me that certain remarks of Mr. Justice Bhasme in 

Criminal Revision Application No. 1142 of 1970 decided on March 22, 1971 vide 
the third but last paragraph of the judgment, also take the same view as Mr. 
Justice Vaidya., That appears to be so though | the discussion i is very brief. The 
learned Judge held : 

“Section 17 (7) will be controlled by section 17 (2) of the Act. Section 17 (2) mentions 
some sections of the Motor Vehicles Act. But section 112 of the Act is not one of those sections, 
It is obvious that the legislature did not intend that there should be disqualification following 
the conviction under section 112 of the Motor Vehicles Act.” .. 


I am unable to agree with this statement of the law. Jn my opinion, the plenary 
power is conferred by s. 17 (Z) and its subsequent sub-ss. (2) to (6) carve out 
exceptions either in the way of enlarging or curbing that power conferred by 
sub-s. (1) of s. 17, and that too. in respect of particular offences under the Act 
specifically, mentioned in those sub-sections. Therefore, because s. 112 of the Act 
is not one of the sections mentioned in sub-ss. (2) to (7) of s. 17, it would nat imply 
that the power to suspend the licence was taken awey.so far as the offence under 
s. 112 is concerned. On the contrary it would imply that the general power 
to impose stispension is not taken away so fer as the offences under s. 112 are 
concerned. Forthe reasons I have already given, I think I must refer the following 
question to a Division Bench : 
“Whether Criminal Revision Application | No. 52 of 1971 and Criminal Revision Application 

No: 1142 of 1970 are correctly decided ?” 
The question is of great general importance and a. request has been made on 
behalf ‘of. Government that the matter should bé speedily determined. The 
papers be put up before me for the constitution of a special Bench. 

The question referred to a Division Bench was considered by a Bench composed 
of Mody and Chandrachud JJ.. 


G. A. Chandra, for the petitioner. 
S. C. Pratap, Assistant Government Pleader, for the State. 


CHANDRACHUD J. In Criminal Revision Application. No. 52 of 1971, Vaidya 
J. taok the view that the power conferred by s. 17 (1) of the Motor Vehicles Act 
1989 (herein, “the Act”) to disqualify a person for holding a driving licence cannot 
be exericsed in’ cases where the contravention is of a rule relating to the mere 
conduct of the driver. Bhasme J., also sitting. singly, took the same view in 
Criminal Revision Application No. 1142 of 1970. ` 

A, similar. question arose before the learned Chief J ites in Criminal Revision 
Application No. 1101 of 1970. ' He was inclined to a different view and 
therefore he-has referred for our decision the question as regards the correctness 
of the two earlier decisions. In his-referring judgment: of July 16, 1971, the 
learned Chief Justice has expressed the opinion that the power conferred by 
$. 17. (1) to suspend a driving licence is exercisable even where the conviction is 
for the breach of a rule governing the conduct of the driver. 


i 
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Only a few facts are relevant. The petitioner is a taxi driver and the prosecution 
arose out of his refusal to drive the complainant to the desired destination. The 
‘complainant got into the taxi when the meter flag was in vertical position but 
rather than take him where he wanted to go, the petitioner held him by his legs 
and threatened to throw him out. For this, the petitioner was convicted by 
the learned Presidency Magistrate under s. 112 of the Act read with rule 26 (34) 
of the Bombay Motor Vehicles Rules, 1959 (hereinafter called “the Rules”). 
This rule pravides that 


“No driver shall without reasonable excuse refuse Lo let the cab for hire when the flag 
is in a vertical position”. 


The Magistrate sentenced the petitioner to pay a fine of Rs. 100 and ‘under 
s. 17 (1) he suspended the petitioner’s driving licence for a period of two months. 

The learned Chief Justice has confirmed the order of conviction and the sentence 
of fine. He was also inclined to confirm the order of suspension but he felt that 
he could not differ from the view taken by Courts of co-ordinate jurisdiction. ` 
He has therefore referred for our consideration the question as regards the cor- 
rectness of that view. 

Counsel appearing on behalf of the petitioner has raised two preliminary ob- 
jections to the reference made by the learned Chief Justice. Counsel says that 
‘two single Judges having taken the same view, the judgments are on a par with 
the judgment of a Division Bench and therefore the learned Chief Justice had no 
power to differ from the view taken by the “Division Bench” and refer the matter 
to another Division Bench. This objection is untenable. One plus one equals 
two is plain arithmetic but you cannot roll two judgments of two single judges 
‘into ońe and give to those judgments the authority of the judgment of a Division 
Bench. This novel method will bring into being a new class of privileged judg- 
ments—of “‘Division Benches”, “Full Benches” and “Special Benches’—un- 
known to the law of precedents. The objection is devoid of merit. 

Of no different variety is the second preliminary objection that the question 
referred, to us cannot possibly arise as s. 17 (1) of the Act offends against art. 20 
(2) of the Constitution. Article 20 (2) provides that no person shall be “prosecuted 
and punished” for the same offence more than once. Even assuming that the 
the suspension of the petitioner’s licence is punishment within the meaning of 
art. 20(2), the petitioner has not been prosecuted for the same offence more than 
once. It is in the same prosecution that he is being fined and disqualified for 
holding a licence. Therefore, this objection must also fail. 

The question for consideration is whether the power of the Court to disqualify 
a person for holding a driving licence extends to cases in which the conviction is 
- recorded under s. 112 of the Act for the breach of a rule made under the Act. 

Section 17 (Z) of the Act is in these terms : 

“1%. Power of Court to Disqualify—(1} Where a person is udea of an offence under 
this Act, or of an offence in the commission of which a motor vehicle was used, the Court 
by which such person is convicted may, subject to the provisions of this section, in addition 
to imposing any other punishment authorised by law, declare the person so convicted to be 
disqualified, for such period as the Court may specify, for holding any driving licence or for 
holding a driving licence to drive a particular class or description of vehicle.” 


Section 21 of the Act confers on the State Government the power to make niles 
for the purpose of carrying into effect the proMeons of Chapter II of the Act, 
in which s. 17 occurs. 

Section 112 of the Act provides : 

‘‘Whoever contravenes any provision of this Act or of any rule made thereunder shall, if no 
other penalty is provided for the offence, be punishable with fine which may extend to one 
hundred rupees, or if having been previously convicted of any offence under this Act he is again 
convicted of an offence under this Act, with fine which may extend to three hundred rupees.” 

It is urged on behalf of the petitioner that s. 112 makes a distinction between 
the contravention of.a provision of the Act and the conravention of a provision 
of a rule made under the Act. and, therefore, the power conferred by s. 17 (1) to 
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suspend the driving licence of- “a person... convicted of an offence under 
this Act” is not available in regard to’ offenders convicted for breach of a rule. 
We find it difficult ta accede to.this contention. Whether the contravention 
is of a provision of the Act or of the provision of a rule made under the Act, the 
offence is committed under’the Act. Therefore, even if the breach alleged is of 
- a rule, the offence is not committed under the Rules but it is committed under 
_ the Act. It is the Act-which.prescribes punishment and penalties for contra- 
vention of the rules, so that offences, though they may consist in breach of rules, 
can be committed only under the Act and not under the rules. That is the plain 
position. l . "e 3 , 
Section 112 undoubtedly refers separately to contravention of the provisions 
of the Act and contravention of any of the rules made under the Aet but it does 
‘not make a distinction between ‘the two élasses of offences. Far from it. It 
clubs them together and treats. them on a par by declaring both classes of con- 
‘traventions:as offences under it and by prescribing the same punishment for both. 
Section 112 thus takes in breeches of the-Act as well as breaches of the rules, with 
the result that breaches of the rules become offences under s. 112, that is, offences 
under the Act. T E ; 


It is important that the rules framed by the State Government in the exercise 
of its powers under s. 21 of the Act da not create any offences, assuming that the 
rule-making power could extend that far. The rules provide for contingencies of 
diverse -kinds like licensing of drivérs and conductors, registration and control 
_ of motor vehicles,-construction equipment and maintenance of vehicles etc. There 

is no rule among the 816 rules which are contained in the Rules of 1959, which 
either creates an offence or préscribes a penalty for any offence. The rules 
prescribe norms, breaches thereof become offences under the Act and the Act 
provides for the punishment and ‘penalties for those offences. Thus, the breach 
‘of a rule constitutes an offencé not under the Rules but under the Act. 


‘The relevant: pre-condition of s. 17 being, that the person who is proposed to 
be disqualified for holding: driving licence, must be convicted of an offence under 
the Act and as the petitioner was convicted for the contravention of Rule 26 
(34), which constitutes an offence under the Act, he was liable to be disqualified 
under s. 17 (1). ar l i 


- The argument that the power to disqualify an offender can be exerciscd only 
if he is convicted of-an offence. directly connected with-the act of driving fails to 
impress us. - There is intrinsic evidence in s.: 17 , itself to show that the power 
conferred by sub-s: (1) ean be exercised even if the breach is of a rule of conduct 
not directly connected with the act of driving. Clause (c) of s. 17 (5) provides 
that a Court “shall” order disqualification of an offender convicted under s. 128 
of the Act, unless for special reasons to be recorded in writing it thinks fit to order 
otherwise. Now, acts which „constitute, an offerice under s. 128 are un-correlated 
to the want of care involved in the act of driving. -That section makes it an 
offence to drive an unregistered vehicle or to drive’a motor vehicle without the 
‘permit required by-s. 42 (1) or in contravention of any condition of such permit 
relating to the route an which or the area in Which or the purpose for which the 
vehicle may be used or a condition relating to the maximum number of pas- 
sengers or the maximum weight that may be carried on the vehicle. You may 
drive your vehicle with all the care in. the world but if you have transgressed the 
conditions of your permit, you are liable to be convicted under s. 123 and that 
conviction entails a disqualification under s. 17 (1) read with s. 17 (5) (c). It 
is therefore manifest that the power to suspend the driving licence is not condi- 
tioned by the circumstance that the offender must be guilty of an offence con- 
nected directly with the act of driving. - 

In fact, s. 17.(Z) in terms provides that the penalty of disqualification may be 
imposed even “where a person is convicted .... of an offence in the commission 
of which a motor vehicle was used”. To a proposed suspension of a driving 
licence it is no answer to sey: ‘“True,'I used my car to transport illicit liquor 
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but I took all the care possible while driving my car.” If the car is used in the 
commission of an offence, the licence is liable to be ee without more. 


Section 15 of the Act furnishes some clue to the question whether in order to 
suspend a driving licence it is necessary that the driver must be guilty of an 
offence involving the act of driving. That section confers on the “licensing 
authority” the power to disqualify a person for holding a driving licence, in cases 
where, inter alia, the driver is a habitual criminal or a habitual drunkard or has 
used a motor vehicle in the commission of a cognizable offence. If executive 
authorities can suspend the driving licence for reasons unconnected with the 
act of driving, it could not have been intended that Courts of law should 
-possess & lesser power. 


The petitioner’s reliance on Schedule V and ss. 18 and 19 of the Act in 
support of the submission that the breach of a rule of conduct cannot involve the 
driver in suspension of his licence, is misplaced. Schedule V specifies “offences 
on conviction of which an endorsement shall be made on the licence of the person 
affected”. It does not deal with the power to suspend the licence. Section 18 
provides for the “Effect of disqualification order”, while s. 19 provides, inter alia, 
for the modes of endorsement. None of these provisions bears out the petitioner’s 
submission, 

It is urged that s. 112, on its terms, can apply only if “no other penalty is 
provided for the offence” and since suspension of a licence is a “penalty”, breaches 
which attract that penalty would stand excluded from the compass of s. 112. 
The argument proceeds that it could not have been intended that the breach - 
of a Rule could be penalised by suspension of the licence but is not punishable 
under s. 112. We are unable to agree that the disqualification of a driver for 
holding a driving licence is a “‘penalty’? within the meaning of s. 112. Chapter 
IX of the Act is entitled ‘Offences, Penalties and Procedure”: and s. 112 which 
occurs in that chapter uses the word “‘pénalty” to comprehend the punishments 
prescribed for diverse offences, as detailed in that chapter. Section 17 occurs 
in Chapter II called “Licensing of Drivers of Motor Vehicles” and though sus- 
pension may involve serious consequences, it is not a “penalty”? prescribed for 
an. offence, within the meaning of s. 112. It is clear from the context of that 
section that the word “penalty” is used in the sense of “sentence” following 
upon a conviction. The context is that if no other penalty is provided for the 
offence, the offence would be punishable with a sentence of fine, indicating thereby 
that if no other seritence is provided, the sentence of fine may be imposed. 

Finally, we see no merit in the contention that the words of s. 17 (1) must be 
construed in the light of the provisions of sub-ss. (2) to (d) of s. 17. Section 
17 (1) confers on the Courts the power to disqualify a driver for holding a licence, 
Sub-sections (2) to (5) merely regulate the exercise of that power. 

We are therefore of the opinion, and we say so with respect to the learned 
single Judges who decided to the contrary, that a person who contravenes a rule 
framed under the Act, commits an offence under the Act and on his conviction 
for that offence, he is liable to be disqualified under s. 17 (1) for holding a driving 
licence. 

The papers may be sent back to the. learned Chief Justice, for passing final 
orders. 

Answer accordingly. 


+ 
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APPELLATE ʻ IVIL. 


Before Mr. Justice Mody and Mr. Justice S.K. Desai. 


THE SHOLAPUR MUNICIPAL CORPORATION v. DHANANJAY 
DHONDUSA KOLHAPURE*. , 


Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 406 (2) (e), 453, 129, 
99, 127; Schedule Chap. VIII, Rules.30, 39, 41—-Bombay Municipal Boroughs Act (Bom. 
XVIII of 1925), Sec. 81—Meaning of phrases “any property tax assessed” and “the amount 
claimed from the appellant” occurring in s. 406 (2) (e) of Bom. Act LIX of 1949. 


A combined reading of ss. 129 and 99 of the Bombay Provincial Municipal Corpora- 
rations Act, 1949, leads to the conclusion that the rateable value to be fixed under s. 129 
must be the annual rateable value i.e. a rateable value which is to prevail for.the purposes 
of taxes to be levied for the entire official year. The rateable value has, therefore, to be the 
annual rateable value. The incidence of the taxes, therefore, is to be for the whole year 
but the tax is payable, not on one occasion, but in two half-yearly instalments on the dates 
mentioned in Rule 30 of Chap. VIII of the Schedule to the Act. Therefore, at the date 
when an dppeal against fixation of rateable value has to be filed, the only amount which 
the Municipal Corporation can ‘‘claim” under s. 406 (2) (e) of the Act would be the amount 
of taxes payable for the first half-year and not those for the second half-year also. 

The phrase “any property tax assessed” in cl. (e) of s. 406 (2) of the Act, refers to the 
full amount of the tax for the whole year but the phrase “the amount claimed from the 
appellant” occurring in the clause refers to only the amount payable, and Beery claim- 
able in respect of the first half of the official year. 


Municipal Corp., Sholapur v, Anil’, over-ruled. 
Tue facts are stated in the judgment. 


M. B. Kadam, for the petitioner. 
. U. R. Lalit, for the opponent: 


Mopy J. This is a Civil Revision Application filed by the Sholapur City 
Municipal Corporation against the opponent who is the owner of House No. 479, 
East Mangalwar Peth, Sholapur. Till some time in 1964 there was in the City 
of Sholapur the Sholapur Municipality, hereinafter referred to as “the Sholapur 
Municipality”, which was a Municipality under the Bombay Municipal Boroughs 
Act, 1925, hereinafter referred to as “ the old Act ”. On the 1st of January 
1964 the Sholapur Municipality issued a notice to the opponent under the pro- 
visions of s. 81 of the old Act intimating that the rateable value of the said 
house was sought to be increased from Rs. 380 to Rs. 600 per year. Under the 
liberty available to the opponent under s. 81 of the old Act, the opponent filed 
objections against the proposal to enhance the rateable value. The opponent’s 
objections were heard on the 17th of March 1964 by the Appellate Committee 
which thereafter rejected the objections. On the 80th of April 1964 the Chief 
Officer informed the opponent that the rateable value of the opponent’s said 
house would be Rs. 600 for the year 1964-65. It appears that on the same day, 
i.e., 30th April 1964, the Sholapur Municipality prepared a bill on the basis of 
the said enhanced rateable value for a sum of Rs. 167 for the property taxes 
for the whole year 1964-65 in respect of the said house. Certain directions in the 
Marathi language are printed at the back of that bill Only a part of Direction 
No. 1 is relevant and the same, according to an agreed translation thereof, reads : 


“... So on receipt of this bill, half of the amount mentioned in the bill towards the 
first instalment be paid within 15 days from the receipt of this bill and the rest of the amount 
towards second instalment before 15 October in the office of the Municipality during the work- 


*Decided, March 31, 1971. Civil Revi- 1966 and 901 and 902 of 1966). 


sion Application No. 900 of 1966 (with Civil 1 (1966) 68 Bom. L.R. 871, 
Revision Applications Nos. 894 to 899 of 
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ing days of the office excluding holidays. If there is no compliance with the above, demand 
notice will be issued and the amount will have to be paid along with notice fee.” 


As from Ist May 1964 the Sholapur Municipal Corporation, being the Revision 


Petitioner, came into existence under the provisions of the Bombay Provincial 
Municipal Corporations Act, 1949, hereinafter referred to as “the new Act”, 


and it substituted the Sholapur Municipality as from that date. The said bill ` 


dated 30th April 1964 was received. by the opponent on 28rd June 1964. On 
-29th June 1964 the opponent paid to the Sholapur Municipal Corporation under 
protest a sum of Rs. 83.50, being a half of the said amount of the annual tax 
amounting to Rs. 167. 


On. 7th July 1964 the’ opponent filed a Municipal Tax Appeal, being Appeal 
No. 67 of 1964, in the Court of the Civil Judge, Senior Division, Sholapur, chal- 
lenging the fixation of the rateable value at the said sum of Rs. 600. The revi- 
sion petitioner raised a contention in that appeal that the opponent had not 
deposited the full amount of Rs. 167, being the amount of the tax for the whole 
year, and that therefore, under the ‘provisions of s. 406 (2) (e) of the new Act, 
the appeal was not maintainable. By his judgment and order dated 27th February 
1965 the learned Civil Judge dismissed the appeal on:the ground that the word 
“claimed ” used in the said cl. (e) of s. 406 (2) referred to the amount of the tax 
for the whole year and that the opponent therefore: was-under an-obligation to 
deposit the said full amount of Rs. 167 which he had not done and that. the appeal 
was therefore not maintainable. 7 F 


The opponent thereupon on 9th April 1965 filed an appeal, Dg Civil Appeal 
No. 235 of 1965, before the District Court, Sholapur, which in that case was the 
Court of the Extra-Assistant J udge as he was invested with the powers of the 
District Judge. In that appeal the opponent again challenged the quantum 
of the rateable value which had been fixed at Rs. 600.: The learned Extra- 
Assistant Judge came to the conclusion that in view of the provisions of Rule 
80 of the Rules appearing in the Schedule to the new Act the only amount which 
the opponent was liable to pay and the revision. petitioner could.then “claim” 
was the amount of only the instalment payable for the first half year, viz., 


Rs. 83.50, and not the-amount of the property taxes for -the’ said full year 


‘amounting to ‘Rs. 167, although the said bill itself showed the amount of the 
property taxes for the full year; and further that the said billitself, read with the 
Directions printed therein, showed that even the amount of tax claimed by that 
bill was that payable only for the first half-yearly instalment’ and that-therefore 
the deposit, which in this case -was by way of a payment under protest, was 
sufficient compliance with the requirements of cl. (e) of s. 406 (2). It is against 
this judgment and order of the District utes Sholapur, that this revision appli- 
cation has been filed. . 
`” The relevant part of s. 406 of the new- Ae provides : 

**(1) Subject to the provisions hereinafter contained, appeals agamst any sabes value 
‘or tax fixed or charged under this Act shall be heard and determined by the J udge., 

.. (2), No such appeal shall be nee unless—' 5 F hos 

“(ay iw. | i : or RG “, i i K 
(b) tee, E : r “ S ‘4 eigen P 
(c) tes . Ih “a i - 
x (O: ... l - 
(e) inthe case of an appeal aganist a tax, or in the case of an appeal made against a 
rateable value after a bill for any property tax assessed upon such value has been presented 
to the appellant, the amount claimed from the appellant has been deposited by. nmg with 
the Commissioner.” 


- Section 453 of the new Act provides that the rules in the Schedule as amgüded 
from time to time shall be deemed to be part | of the new Act. 


- 


Rules to be found in the Schedule are grouped under various Chapters. 


Chapter VIII contains some relevant provisions. - ae: VIIL, as its. Chapter 


% 
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heading shows, contains ‘Taxation Rules.” Rules 30, 89 and 41 of the said 
-Rules provide : 


“80. Each of the properly-taxes shall be payable in advance in half yearly instalments 

on each first day of April and each first day of October. 
‘ . 89. (1) When any property-tax or tax on vehicles, boats and animals or any tax declared 
by or under this Act to be recoverable in the manner ‘provided for a property-tax, or any 


instalment of any such tax shall become due, the Commissioner shall, with the least practicable 


delay, cause to be served on the person liable for the payment thereof a bill for the sum duc. 
(2) Every such bill shall specify the period for which, and the premises, property, occupa- 


tion, vehicle, boat, animal or thing in respect’ of which the tax is charged, and shall also give 


notice ‘of the time within which an appeal may be preferred against such tax and of the con- 
sequences of default in payment as-hereinafter provided. 

41. (1) Ifthe amount of tax for which any bill has been served as aforcsaid is not paid 
into the municipal office or deposited with the Commissioner as required by sub-section (2) 
of section 406 within, fifteen days from the service thereof, the Commissioner may cause to 
be served upon the person liable for the payment of the same a notice of demand in Form G 
or to the like effect. = 

_ (2) For every notice of demand which ` the Conanenas: causes to be served on any 
person under this section, a fee which shall amount to eight annas if the amount of the bill 
does not exceed one hundred rupees atid to eight annas for every hundred rupees or part thereof 
if the amount of the bill exceeds one hundred rupees shall be payable by the said person and 
shall be included in the costs of recovery.” ‘ 


Now the crux of the argument of. Mr. Kadam, the E Counsel for the 
revision petitioner, is that the property tax is assessed for a whole year 
and ‘that the only effect of Rule. 80, is that the assessee is given a facility 
to pay, that amount in two half-yearly instalments. He contended that for the 


purposes of cl. (e) of s. 406 (2) the amount claimed would be the amount of tax 


for the whole year, although it may be payable in two half-yearly instalments 


` and that therefore the payment under ‘protest of a half the amount of tax payable 


4 


for the whole ‘year is not sufficient „compliance with the requirements of cl. (e) 


‘of s. 406 (2) and that therefore the opponent’s appeal to the Civil Judge, Senior 


Division, Sholapur,-was not maintainable. Clause (e), in so far as it relates to 
the case of an appeal made against the rateable value after a bill for any property 
tax assessed upon such value has been presented to the assessee, requires the 
amount claimed to be deposited as provided in that clause. In the first part of 
cl. (e) occur the words: “after a bill for any property tax assessed upon such 
value has been’ presented to the appellant”. The amount which is to be 
deposited is “ the amount claimed from the appellant”. These two provisions 
in the cl. (e) show that the bill contemplated i in this case is to contain two things: 
the first being the amount of property tax ‘‘assessed”” and the second being the 
amount “claimed” from the opponent. According to Mr. Kadam, both these 
phrases relate-to the same thing, viz., the property taxes as assessed for the whole 
year. Mr. Kadam’s argument would have been acceptable without much per- 
suasion, if the language of the-two phrases was identical or similar. But it is not. 
There can be no doubt that the phrasé “property tax assessed” would refer to 
the tax as assessed for the whole year. Ifit is so, why are the same or similar 
words not repeated in the second phrasé? The second phrase is, on the contrary, 
couched’ in the words ‘“‘ the amount'claimed”’. Why is it not “the amount of 
tax so assessed” or similar words ? To understand the change'in the language 
it is necessary to see the other relavant provisions in the new Act and the Rules. 

The effect ‘of s. 453 is.that the rules are to be deemed to be part of the new 
Act.” The rules are, as a matter of fact; enacted by the Legislature itself. Both 


‘have been enacted simultaneously and the rules are part of the Act. 


Section’ 127 -of the new Act'provides that-the ‘ Municipal Corporation shall 
impose certain rates and taxes ‘as provided in that section, one of which is pro- 
perty taxes. Section 129 of the new Act provides that property taxes shall, 
subject to the exceptions, limitations and conditions thereafter provided in the 
Act, be levied on buildings. at rates fixed at certain percentages of their rateable 


t 
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value. Section 99 of the new Act shows that the rates of taxes are to be fixed 
for an official year but before the commencement of that official year. A, com- 
bined reading of ss. 129 and 99 leads to the conclusion that the rateable value 
to be fixed under s. 129 must be an annual rateable value, i.e., a rateable 
value which is to prevail for the purposes of taxes to be levied for the 
entire official year. In short, the rateable value has to be annual rateable 
value. Rule 80 provides that each of the property taxes shall be payable in 
advance in half-yearly instalments on each first day of April and each first 
day of October. What this rule requires therefore is that there is a statutory 
obligation on every Municipal Corporation to make the property-taxes payable, 
firstly, in advance, and, secondly, in half-yearly instalments, the date for pay- 
ment of such instalments being the first day of April and the first day of October 
of.every year. It is, therefore, clear that the incidence of the taxes is to be for 
the whole year but the tax is payable, not on one occasion, but in two half-yearly 
instalments on the dates mentioned in Rule 30. The material portion of Direction 
No. 1 printed at the back of the said bill, according to its agreed translation, 
contains a direction that on receipt of the bill half of the amount mentioned in 
the bill towards first instalment be paid within fifteen days from the receipt of 
the said bill and the rest of the amount towards the second instalment be paid 
before 15th October, which would in this case be 15th October 1964. The bill, on 
the face of it, contains diverse items of taxes aggregating to Rs. 167. This is the 
amount of the property taxes payable to the revision petitioner for the whole 
official year Ist April 1964 to 3lst March 1965. It is merely a fixation of the 
quantum of the taxes payable in that year but what the bill directs is that within 
fifteen days from the date of the receipt of that bill the opponent should pay 
only a half of the said total amount of Rs. 167 towards the first instalment. The 
fixation of the property taxes for the whole year is in accordance with the pro- 
visions of s. 99, ‘read with s. 129, of the new Act. The requirement to pay only 


a half of the total annual taxes is in accordance with the provisions of Rule 30.- 


The bill and the Directions are in compliance with the provisions of the new Act. 
The direction to pay only a half of the amount of the taxes as contained 
in the bill, read with the provisions of Rule 30, clearly shows that at the date 
when the opponent filed his appeal before the Civil Judge, Senior Division, 
Sholapur, the only amount claimed by the revision petitioner from the opponent 
was only Rs. 83.50, that is, a half of the amount of Rs. 167, being the total amount 
of property taxes for the full year 1964-65. It is therefore clear that the word 

“‘claimed”? as used in cl. (e) of s. 406 (2) can only mean, and in this particular 
case refers to, the amount payable for the first half year and not the full amount 
assessed for the full year. 


There are, moreover, provisions contained in Rules 89 and 41 which confirm 
that the amount claimed or claimable can be only the amount due for the first 
half year in cases where the bill, although it would mention the amount of the 
taxes for the full year, has been submitted to the assessee before the Ist of October 
of the relevant official year. Rule 39 refers to the presentation of bills for certain 
taxes, one of which is property taxes. Sub-rule (7) of Rule 39, in so far as it is 
relevant, provides that when any property-tax or any instalment of any such 
tax shall become due, the Commissioner shall, with the least practicable delay, 
cause to be served on the person liable for the payment thereof a bill for the sum 
due. Sub-rule (J) of Rule 39 therefore contemplates presentation of a bill “for 
the sum due”, which would be only the instalment which has become payable 
according to the provisions of Rule 30. The power of the Commissioner is, 
therefore, to present the bill for the payment of “the sum due”. In the light of 
the provision of Rule 39, at the date when the said bill was presented to the 
opponent, the only sum due was the said sum of Rs. 83.50, the remaining part 
of the annual tax amounting to Rs. 83.50 formed part of the second instalment 
_and it would become due only on the Ist of October 1964. The provisions of 
sub-rule (1) of Rule 89 show that the revision petitioner was entitled to present 
a bill only for the first sum of Rs. 83.50, because that was the only sum due, or, 


- 
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to put itin the language of cl. (e) ofs. 406 (2), that was the only amount which the 
revision petitioner could claim from'the opponent and which, as a matter of fact, 
was the only sum claimed by the revision petitioner if the bill is read with 
the contents of the said Direction No. 1 therein. Sub-rule (2) of Rule 39 
contains a provision that the bill which is presented in accordance with sub- 
rule (7) is.to contain a notice of the time within which an appeal may be preferred 
against such tax and of the consequences of default in payment provided for in 
Rule 41. Rule 41 provides that if the amount of tax for which any bill has been 
served is not paid, the Commissioner may cause a notice of demand in Form 
G to be served upon the assessée for payment of the same and Form G, which 
is the form for notice of demand, shows that the amount due was intended to 
be the amount of the tax for the half year. The scheme of the new Act shows 
that the rateable value is to be fixed before the commencement of the official 
year from Ist April; that s. 406 requires that the owner of the house 
must file the appeal within fifteen days after the aecrual of the cause of 
action; that the cause of action .would, in the case of an appeal against 
rateable value, accrue, under s. 407, on the day on which the complaint 
made to the Commissioner against such value is disposed of; that such appeal 
must, of necessity, be disposed of before a bill is served under Rule 39 because 
the property taxes are to be a percentage of the rateable value and the rateable 
value itself must first be fixed to enable calculation of the amount of the property 
taxes; that only thereafter can a bill be presented; that if trereafter the assessee 
makes a default, a notice of demand in Form G is to be issued under Rule 41; 
and that if the assessee fails to comply with the notice of demand recovery pro- 
ceedings would start. The relevant provisions show that the notice of demand 
and the recovery proceedings must relate to the amount which had become pay- 
able which under Rule 30 would be only the amount of the instalment which hed 
become payable.’ The scheme of the Act shows that at the date when an appeal 
against the fixation of the rateable value has to be filed the only amount which 
the Municipal Corporation can “claim” would be the amount of the taxes payable 
for the first half-year and not those for the second half year also. It is because 
of this reason that the said two phrases occurring in cl. (e) of s. 406 (2) 
are couched in different words. The first phrase “any property tax assessed” 
refers to the full amount of the tax for the whole year, but the second phrase 
which relates to the amount to be deposited, namely, “the amount claimed 
from the appellant has been deposited” refers to only the amount payable and 
therefore claimable in respect of the first half of the official year. In our opinion, 
therefore, the deposit by the opponent of only the said sum of Rs. 88.50 was a 
proper compliance with the requirement of deposit contained in the said clause 
(e) of s. 406 (2). 

Our attention has, however, been invited to a judgment of Patel J. sitting as 
a Single Judge in Municipal Corp., Sholapur v. Anil. According to that judg- 
ment, the amount of deposit required to be made under cl. (e) of s. 406 (2) is the 
full amount of the property taxes for the whole year. Now the part of the 
judgment relating to the point at present under consideration is very brief. 
It shows that the only provisions of the new Act which were considered were the 
said cl. (e) of s. 406 (2) and rule 30. The whole scheme of the Act was not consi- 
dered. Moreover, the report clearly shows that it was decided ex parte. Mr. 
Kadam stated, and it also appears from the report, that it was he who appeared 
on behalf of the revision petitioner in that case and that the decision was given 
at the time when he applied for admission of the revision petition. It would, 
therefore, confirm what Mr. Kadam stated that the said case was decided without 
a full argument. It was certainly decided without any other view being placed 
before the learned Judge for his consideration. In our opinion, because of these 
reasons the learned Judge did not have occasion to consider all the other relevant 
provisions of the new Act when he reached his conclusion which appears in the 
judgment. In our opinion, on a fuller consideration of the relevant provisions 
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of the new Act and a fuller argument, with Counsel on the other side being present 
to represeht the other point of view, conclusion reached by the learned Judge 
appears to us, with respect, to be incorrect. 

Under the circumstances, as we have held that the opponent had sufficiently 
complied with the requirement of deposit, the conclusion arrived at by the learned 
Extra Assistant Judge is correct. We, therefore, reject this revisional applica- 
tion and order that the revision petitioner shall pay the costs of the opponent. 


Application rejected, 





Before Mr. Justice Maltvankar. © 


JAIKUMAR SHIVLAL SHAH v. MOTILAL HIRACHAND GANDHI.* 


Negotiable Instruments Act (XXVI of 1881), Secs. 13, 4—indian Stamp Act (II of 1899), 
Secs. 2 (22), 2 (8) (b)—Documeni attested by witnesses and not payable to order or bearer 
— Whether such document ‘bond’ within s. 2 (5) (b) of Indian Stamp Act, or promissory note 
under s. 4 of Negotiable Instruments Act-—Bombay Stamp Act (Bom. LX of 1958), See. 38. 


Section 18 of the Negotiable Instruments Act, 1881, after its amendment by the Amend- 
ing Act VIII of 1919, does not introduce any change m the definition of promissory note 
given in s. 4 of that Act or in the definition given in s, 2 (22) of the Indian Stamp Act, 
1899, or in the defmition of ‘bond’ given in s. 2 (6) (b) of that Act. It only makes every 

` promissory note coming under s. 4 of the Negotiable Instruments Act a negotiable ins- 
trument for the purposes of that Act, unless it contains words prohibiting transfer or 
indicating an intention that it shall not be transferable. But if a promissory note falling 
under s. 4 of the Negotiable Instruments Act, 1881, and, therefore, under s. 2 (22) of the 
Indian Stamp Act, 1899, 1s attested and not made payable to order or bearer, it would 
fall under s. 2(5) (by of the Indian Stamp Act and would amount to a “bond” ‘for 
the purposes of that Act. 

Reference under Stamp Act, S. 461, Venku v. Sitaram*®, Khetra Mohan Saha v. Jamini 
Kania Dewan®, Rozario v. Haribailabh*, Bherulal v. Ghisulal’, Ram Narayan v. Ram 
Chandra’ and Bahadurrinisa v. Vasudev’, referred to. i 

Jagjivandas v. Gumanbhai?, distinguished, 
Kadorilal v. Sukhlal®, not agreed with. 
Md. Akbar Khan v, Attar Singh'®, explained. 


THE facts are stated in the judgment. 


G. B. Sathe, with N. N. Vaishnawa, for the appellants. 
S. J. Deshpande, for the respondents. 


Matvankar J.- This is an appeal against the judgment and decree passed by 
the District Judge, Osmanabad, in Civil Appeal No. 84 of 1968, arising out of the 
decree passed, by the Subordinate Judge, Osmanabad, in CivilSuit-No. 52/lof 1955. 

The predecessor of the respondents one Hirachand Amichand filed the suit for 
the recovery of Rs. 5,250 O.S. on the basis of a pro-note dated December 6,1952, 
alleged to have been executed by one Shivlal Raoji, the predecessor of the present 
appellants. The original defendant: contested the claim denying both the exe- 
cution and consideration of the pro-note. He also contended that the so-called 
pro-note was a money bond and the same being not duly stamped, it was inadmis- 
sible in eviderice. The plaintiff filed his rejoinder refuting the contentions raised 
by the defendant and giving the history and the details of the consideration. The 


* Decided, April 28, 1971. Second Appeal 3 [1927] A.I.R. Cal. 472. 
No. 1289 of 1969, agamst the decision of C. U. 4 [1927] A.I.R. Nag. 195. 
Bora, Distiict Judge, Osmanabad, in Appeal 5 [1957] A.LR. Raj. 387. 
No. 34 cf 1968, reversing the decree passed’ 6 [1962] A.LR. Pat. 325. 
by Kishanrao Afzalpurkar, Subordinate 7 [1967] A.LR.A.P. 123. 
Judge, Osmanabad, in Case No. 52/1 of 1955. 8 [1967] A.T.R. Guj. 1. 
1 (1884) [.L.R. 8 Mad. 87, F.B. 9 [1968] A.LR. M.P. 4. j 
- 2 (190 I.L.R. 29 Bom. 82, sc. 6 Bom. a toe AJR. P.C. 171, s.c. 88 Bom. 
. 739, 
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rest of the.contentions are not material for our purpose. The learned trial Judge, 
on the evidence placed before him by-the parties on both the sides, came to the 
conclusion that there was no consideration for the pro-note, and that the so- 
called pro-note being a money bond not duly stamped, it was inadmissible in 
evidence. He, therefore, dismissed the plaintiff’s suit with no order as to costs. 
The plaintiff then went in appeal to.the District Court. The learned District Judge 
found that.the document on the basis ‘of which the plaintiff sought to recover the 
money was a pro-note and not a money bond, and- that the plaintiff had proved 
both execution and consideration for the same. He, therefore, passed a decrce 
for Rs. 4,500 with costs of the suit and future interest at 4 per cent. per annum. 
Being aggrieved by this judgment and decree, the heirs and legal representatives 
of the original defendant have.come in second appeal to this Court. 

The learned counsel Mr. Sathe, appearing on behalf of the appellants, first 
wanted to challenge the: finding recorded ‘by the learned District Judge on the 
question of execution and .consideration by taking me through the evidence. 
However, both the findings being findings of facts based on evidence, and the 
learned counsel not being able to urge any question of law on the strength of 
which these findings of facts Gould be disturbed, I have no alternative but to accept 
them and hold that the appellants cannot challenge these findings of facts in 
second appeal. 

‘The important question; “however, that is agitated pelore me in this appeal is 
whether the document, exh. 1, on the strength of which the respondents filed the 
suit for the recovery of money, isa pro-note or a money bond. The agreed trans- 
lation of the document, which is orginally in Urdu, reads thus: 


“I, Shivalal s/o Raoji Shah, rjo Tuljapur, write this- « promissory note in favour of you 
Hirachand s/o Amichand, r/o Osmanabad, for Rs. 4500/- I.G. rupees four thousand five kund- 
red J. G. only being the agreed amount of an earlier promissory note, which is without interest 
and which I promise to pay to you on- demand, Further there is a separate promissory nole 
for Rs.8300/- rupees three thousand and three- hundred only, which has no connection with 
the sum of Rs. 4500/- I. G. for which this promissory is given. Miti Marghashirsh Vaidya 5, 
Shake 1874, Date 6-12-52, in own handwriting. TE 


Witnesses. - `, Sd/- Shivalal Raoji Shah, 
; i - : l In own handwriting. 


_, Rangnath Krishnath Kakade. T Amirkhan Ajamkha. 
Shanker Seambha Nayagaonkar. a Sadashiv Madhav Mane.” 

Now, the learned: counsel Mr. Sathe has urged that the document being attested 
by witnesses and not being payable to order or ‘bearer, is a bond within the 
meaning of that word defined in s.2 (5) (b) of the Indian Stamp Act, inasmuch as 
under this document the original defendant obliged himself to pay money to 
the original plaintiff. The learned counsel Mr. Deshpande, appearing on behalf of 
the respondents, however has argued that though the document is an attested 
one, it is clearly a pronote, inasmuch as(1)it is in writing and signed by the maker, 
(2) it’ contains unconditional pou to pay a sum. certain in money, only, and 
nothing more, (8) it is payable on demand, and (4) it is payable to a certain 
person, and thus satisfies.all the Tequireménts of s. 4 of the Negotiable Instruments 
Act, 1881- ; 

, Before I proceed to discuss these rival contentions, it is necessary to refer to one 
fact and ‘it is-this that prior to. the Amendment Act VIII of 1919, s. 18 of the 
Negotiable Instruments, Act stood thus: . >. 

A ‘negotiable instrument? means a promissory note, bill of exchange or cheque expressed 
to be payable to a specified person or his order, or to the order of a specified person, or to the 
bearer thereof, or to a specified, person. or the bearer thereof.” 

Obviously, therefore, before 1919, every promissory note which fell under s. 4 
of the Negotiable Instruments Act was-not a negotiable instrument. Only those 
promissory nòtes which were expressed to be payable to a specified person or his 
order, or to the order of a specified, person, or to the bearer thereof, or to a specified 
person ‘or the bearer thereof, were negotiable instruments. Necessar ily, therefore, 
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every promissory note, though in writing containing an unconditional undertaking, 
signed by the maker, to pay a certain sum of money only to a certain person, was 
not a negotiable instrument within the meaning of that expression used in s. 18 
of the Negotiable Instruments Act, as it stood before 1919. After the amendment 
of 1919, however, the old s. 18 was replaced by a new one ard Explanation (i) to 
this new s. 18 made every promissory note a negotiable imstrument, whether it 
was expressed to be payable to orderor was expressed to be payable to a particular 
person, provided it did not contain words prohibiting transfer or indicating an 
intention that it shall not be transferable. As regards the Indian Stamp Act 
which was passed in 1899, long after the Negotiable Instruments Act, 1881, was 
passed, promissory note is defined (vide s. 2 (22)) as a.promissory note as defined 
by the Negotiable Instruments Act, 1881. The second paragraph of the definition 
says that for the purposes of the Indian Stamp Act, promissory note also includes 
a note promising the payment of any sum of money out of any particular fund 
which may or may not be available, or upon any condition or contingency which 
may or may not be performed or happen. For the purposes of the Indian Stamp 

Act, 1899, therefore, not only every promissory note defined under s. 4 of the Negoti- 
~ able Instruments Act, 1881, was a promissory note, but in addition to that certain 
other documents which fell in the second paragraph were also defined as promis- 
sory notes. It is, however, material to note that the definition of promissory 
note given in s. 4 of the Negotiable Instruments Act, 1881, or the definition of 
promissory note given in s. 2 (22) of the Indian Stamp Act did not undergo any 
change even after s. 13 of the Negotiable Instruments Act was amended by the 
amending Act VIII of 1919. Theresult, therefore, is that even after the amendment 
of the Negotiable Instruments Act, 1881, by the amending Act VIII of 1919, 
every promissory note, which is a promissory note under s. 4 of the . Negotiable 
Instruments Act, 1881, is also a promissory note for the purposes of the Indian 
Stamp Act and in addition to that certain other documents, which fall under 
para. 2 of s. 2 (22) of the Indian Stamp Act, also continue to be the promissory 
notes under that Act. The amending Act VIII of 1919, so far as it is relevant 
here, effected, a change only in respect of the negotiable nature of a promissory 
note for the purposes of the Negotiable Instruments Act, 1881, in that after the 
amendment all promissory notes falling under s. 4 of the Negotiable Instruments 
Act, 1881, whether or not they contain the words such as ‘order’ or ‘bearer’ or any 
other term expressing the intention on the part of the maker to render them negoti- 
able, are now negotiable instruments, unless they contain words prohibiting transfer 
or indicating an intention that they shall not be transferable. But so far as the 
Indian Stamp Act, 1899, is concerned, the amendment does not affect it in’any 
way. 

Reverting to the rival contentions of the parties in respect of the document, 
éxh. 1, it is not disputed before me that the document contains in writing an un- 
conditional undertaking to pay a certain sum of money only to a certain person 
“and it is signed by the maker. Ordinarily, therefore, it would come under the 
definition of the promissory note given in s. 2(22) of the Indian Stamp Act. But 
in addition to this, the document is also attested by two witnesses and it is not 
payable to order or-bearer. That being so according to the learned counsel Mr. 
Sathe, the document would come under s. 2 (4) (b) of the Indian Stamp Act, and, 
therefore, it would be a bond. In other words, the learned counsel says that 
unless a pro-note ex facie shows that the money under it is made payable to 
order or bearer, it would be a bond if it is attested, even though it contains 
an unconditional undertaking to'pay certain sum of money to a certain person. 
The argument of the learned counsel Mr. Desphande, however, is that in view of 
the amendment of the Negotiable Instruments Act, 1881, by the amending Act 
VIII of 1919, the document, exh. 1, becomes a negotiable instrument and, therefore, 
even though it is attested and not made payable to order or bearer, it still conti- 
nues to be a pro-note, under s. 2 (22) of the Indian Stamp Act, and it would not 
come under s. 2 (5) (b) of that Act. According to the learned counsel, the words 
‘not payable to order or bearer” in s. 2 (5) (b) of the Indian Stamp Act, only show 


A 


. L.R. 841. VE F 


~ 


1971.) `  JAIKUMAR SHIVLAL Vv. .MOTILAL (a:c.3.)—Maloankar J. 177 


that the document should not be a negotiable instrument. In support of his 


-argument,: he has pointed ‘out that before the amendment of 1919, s. 13 of the 


Negotiable ‘Instruments Act made only those pro-notes negotiable instruments 
‘which were made payable to-order or bearer and, therefore, in order to show that 
the instrument coming under the definition of a bond:as given in s. 2 (4) (b) ought 


_‘not.to ‘be a negotiable instrument,.the «words ‘‘not payable to order or bearer” 


were inserted ims: 2-(5) (b).of the Indian Stamp Act. According to the learned 
counsel, therefore, the test after the amending Act.of 1919 is the test of negoti- 
ability: p i de ee a ge re 

` In support of his argument, the learned counsel Mr. Sathe has relied on a Full 
Bench decision of the Madras High Court in Reference under Stamp Act, S. 46.1 
In that case, the instrument dated June 28, 1880, which was a promissory note 
payable to‘order, was held to be & promissory note and not a bond, although it 


-was attested, while another instrument, which was not payable to bearer or order 


and was attested, was held to be a-bond.. That was a case, however, under the 
old Stamp Act and not under the Indian Stamp Act, 1899. This Court also 
in a case under the' Indian Stamp Act, 1899, took the same view in Venku v. Sitaram.” 
In ‘that case,. the defendant had passed to the ‘plaintiff a'document to the effect: 
“I have this day taken from you in cash Rs. 48/- (forty-eight). I have received 
this amount. Therefore, I shall repay this money without taking any objection, 
when you should demand”. The document was attested by two witnesses. It 
bore a one anna adhesive stamp. This Court held that since the document was 
attested and was not payable to order or bearer and the executant obliged him- 
self to pay the money to another, it fell under s; 2 (5) (b) of the Indian Stamp Act, 
1899. Both’ these cases were decided before the Negotiable Instruments Act, 
1881, was‘amended by the amending Act VIII of 1919. But even after the 
amendment ‘of the Negotiable Instruments Act in 1919, some of the High Courts 
have taken ‘the same view. The Calcutta High Court in Khetra Mohan Saha v. 
Jamini Kanta Dewan? held that for the purposes of the Stamp Act the document 
as it appears on the face of it, has to be considered, and because Explanation (2) 
is introduced by the amending Act VIII of 1919 to 's. 18 of the Negotiable Instru- 
ments Act, 1881, it cannotbe said that an- instrument: which on the face of it is 
not payable to order, is one made payable to order by virtue of the said Ex- 
planation and, therefore, it cannot fall under s. 2(5) (b) of the Indian Stamp Act. 
That was a case where the instruments were addressed to a particular person. 
Each of them contained an unconditional undertaking signed by the maker to pay 
on demand to the person in whose favour it was executed, a certain sum of money. 
Each of the instruments was attested by a number of witnesses. None of them was 
made payable to order or bearer expressly.. The argument was that because the 
amending Act VIII of 1919 introduced a change in s. 18 of the Negotiable Instru- 
ments Act, 1881, such an instrument became a negotiable instrument and, there- 
fore, though it was not expressly made, payable to order or bearer, still it was an 
instrument payable to order or bearer and, therefore, it did not fall under s. 2 (8) (b) 
of the Indian Stamp Act. The Calcutta High Court repelled this argument and 
held that Explanation (7) introduced by Act VIII of 1919 to s. 18 of the Negotiable 
Instruments Act, 1881, could not be read into the definition of a bond as contained 
in s. 2 (5) (b) of the Indian Stamp Act. The Nagpur Judicial Commissioner’s 
Court, as'it then was, in Rozario v. Hariballabh‘, also took the same view. That 
was also a case where the instrument, though a pro-rote was not made payable to 
order or bearer and was also attested, and still the Nagpur Judicial Commissioner’s 
Court held thatit was not a promissory note but a money bond falling under s.2(4) 
(b) of the Indian Stamp Act, 1899. “The Rajasthan High Court also in Bherulal 
y. Ghisulal® held that the instrument in that case which was not payable to order 
or bearer and was also attested by.a witness, was not a promissory note but a 
money bond under s. 2 (5) (b) of the Indian Stamp Act, 1899. On the construction 
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of the instrument also in that case, that High Court found that the language showed 
that it was written for evidencing the debt obtained by the debtor Bherulal, the 
.matter.and the purpose for which the debt was: incurred and then an express 
promise to pay up the debt within the time was given therein. The language 
quite clearly showed that the instrument was not meant to be executed as a negoti- 


able instrument. The Patna High Court in Ram Narayan v. Ram Chandra,§ | 


has also taken the view that for the purposes of the Indian Stamp.Act, an instru- 
ment has to be considered as-it stands and if, on the terms thereof, the due under 
itis not payable to order or bearer and is attested by a witness, it is a bond and 
not a promissory note within the meaning of the Stamp Act. It also held that 
s. 18 of the Negotiable Instruments Act, as amended in 1919, did not introduce 
any change in the definition of a promissory note as given in s. 4 of that Act, 
though in effect, for the purposes of that Act, the scope of-a document coming 
within the definition of promissory note was enlarged as being negotiable even 
` in absence of express terms as regards their negotiability, and so, did not, in any 
way, introduce any change or enlarge the scope of the expression ‘promissory note’ 
as defined in s. 2(22) of the Stamp Act, which had borrowed, the definition of ‘pro- 
missory note’ from its definition in the Negotiable Instruments Act as laid down 
in s. 4 of that Act. In that case; the two documents in question were described 
‘as hand notes payable on demand. They were attested by a pleader. There was 
nothing to show in those documents that the sums due were‘payable to order or 
bearer. The High Court, therefore, held that the documents in question having 
been attested by a witness, and there being nothing in them to show that the 
amounts covered by.them were payable to order or to the bearer, came within 
the term ‘bond’ as defined in s. 2 (4) (b) of the Stamp Act. The Andhra Pradesh 
High Court also in Bahadurrinisa v. Vasudev’ has held that in order to bring 
an instrument within clause (b) of s..2 (5) of the Stamp Act, the instrument must 
have been attested by a witness, and secondly the amount must not be made 
payable to order or bearer. If any one of the two things is absent from an 
instrument, then s. 2 (3) (b) would not be attracted In that case, however; the 
effect of amending Act VIII of 1919.0n the definition of promissory note given 
in s. 4 of the Negotiable Instruments Act or in s. 2 (22) of the Indian Stamp Act 
was not considered. These decisions, therefore, support the argument advanced 
on behalf of the appellants by the learned counsel Mr. Sathe. 


The learned counsel Mr. Deshpande, however, has relied upon Jagjivandas v. 
Gumanbhai’.. In that case, the question was whether a particular instrument 
fell under s. 2 (22) of the Indian Stamp Act. The High Court did not consider the 
question as to whether the instrument fell under s. 2 (5) (b) of the Indian Stamp 
‘Act. While discussing the question whether or not the instrument fell under 
s. 2 (22) of the Indian Stamp Act, it is observed that ‘‘promissory note” is a wider 
term which may include two kinds of promissory notes, namely, those which are 
not negotiable instruments and those which are. If the instrument satisfies 
the requirements of the definition in s. 4, the instrument must be held to be a 
promissory note, quite irrespective: of the fact whether it is a negotiable 
instrument or not, for the purposes of s. 18 of the Negotiable Instruments 
Act. This decision, therefore, is of no assistance to the respondents. ‘The 
most that it shows is this much only that in view of the amendment of the Ne- 
gotiable Instruments Act, 1881, by the amending Act VIII of 1919, the instru- 
ment, -exh.1, in this case became a negotiable instrument. But this does not 
necessarily mean that, therefore, it would not come under s. 2 (5) (b) of the Indian 
Stamp Act,when admittedly exh. 1 is not made payable to order or bearer and it 
is also attested. The learned counsel, however, -has been able to lay his hands 
on one ruling which supports him. It is reported in Kadorilal v. Sukhlal®. 
There it is held that a document, essentially a promissory rote but not contain- 
ing a recital to be payable to order, and which becomes negotiable by -reason 
of s. 18, Explanation (2) of the Negotiable Instruments Act, though attested by a 
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witness, should be treated as a promissory note for the purposes of the Stamp 
Act also. In the first place, the document in.that case was obviously an in- 
strument made payable to order expressly and, therefore, it could not come under 
s. 2 (5) *(b) of the . Indian Stamp’ Act. Secondly, para. 10 of the judgment 
at p. 8 of the Report shows:that the learned ‘Judges, with respect, have over- 
looked the fact that even under's: 4 of the Negotiable Instruments Act, 1881, 

an instrument which contains simply a promise to pay on demand a certain sum 
to a.certain person is a promissory note, though there may be no words of nego- 
tiability.such as “order’” or “bearer”. "The Explanation (i), therefore,-not only 
prescribes that in the absence of prohibition all promissory. notes are negotiable, 

but it also enlarges the scope of the promissory’notes which were not negotiable 
before the amendment but which are now negotiable on account of this amend- 
ment. The ruling also refers to Md. Akbar Khan v. Attar Singh'®, to say that 
it is not necessary that the negotiability stould be writ large on promissory notes. 

But with respect, I do not find anything in that decision to support thai view. 

On the contrary, s. 13 of the Negotiable Instruments Act, 1881, as it stood before 
the amendment of 1919, required that a promissory note in order that it skould 
be negotiable should be expressed to -be payable to a specified person or his order, 

or to the order of a specified person, or to the bearer thereof, or to a specified 
person or the bearer thereof. The ruling also observes that the Privy Council 
decision clearly indicates that the aid of s. 13 of the Negotiable Instruments Act, 

1881, can be taken even for tke purpose of deciding. whether the document is a 
promissory note or not for the purposes.of the Stamp Act. Again, with respect, 

I cannot agree. Their Lordships of the Privy Council referred to s. 13 not because 
they wanted to decide whether the-document in that case was a promissory note 
for the purposes of the Indian. Stamp Act, 1899, but because they wanted to 
point out:that the document in that’ case, though otherwise a promissory note 
within s. 4 of the Negotiable Instruments Act, 1881, must- also be negotiable for 
there appeared to be no words prohibiting transfer or indicating an intention 
that it should not be'transferable. But ultimately their Lordships decided the 
point on the broad ground-that that kind of document was not and could not be 
intended to be brought within a definition relating to documents which are to 
be negotiable instruments, because- such documents came into existence for the 
purpose only of recording an agreement to pay money and nothing more, though 
they may state consideration. I may incidentally mention here that the docu- 
ment in that case was dated April 1, 1917, while the amending Act VIII of 1919 
came into- force in 1919. I am therefore, with’ respect, unable to agree with the 
view taken in the aforesaid decision of the Madhya Pradesh High Court. 


I am of the view that the decisions relied upon by the learned counsel Mr. 
Sathe correctly lay down the legal position and it is this that s. 13 of the Nego- 
tiable Instruments. Act, 1881, after its amendment by the amending Act VIII 
of 1919, does not introduce any change in the definition of promissory note given 
ins. 4 of that Act or in the definition given ins. 2 (22) of the Indian Stamp Act, 
1899, or in. the.definition of ‘bond’ given in s. 2 (6) (b) of that Act. It only 
makes-.every: promissory note coming under s. 4‘of the. Negotiable Instruments 
Act a negotiable instrument for.the purposes of that ‘Act, unless it contains words 
prohibiting transfer'or indicating an intention that it shall not be transferable. 
But if a promissory note falling under s. 4 of the Negotiable Instruments Act, 
1881, and, therefore, under s. 2.(22) of the Indian Stamp Act, 1899, is attested 
and not made. payable to order or. bearer, it would: fall -under s. 2 (5) (b) of the 
Indian. Stamp Act, 1899, and would, therefore, amount.to ‘bond’ for the purposes 
of that Act. For, the purposes of the Indian Stamp Act, 1899, a document, as 
. it appears on the face of it, has got to be considered. I, therefore, hold that the 
document, exh. 1, is a bord. falling under s. 2(5)(b) of the Indian Stamp Act, 1899, 
and not a promissory note under s. 2 (22) of that Act. 

The difficulty, however, is that the document being admitted in evidence by 
the lower appellate Court rightly or wrongly, in view “of the provisions of s. 35 
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of.the Bombay Stamp Act, 1958, this Court will have no alternative but to confirm 
the decree and grant a declaration under s. 58 of the same Act. (Vide Devachand 
v. Hirachand Kamaraj;" Bhagwandas Totaram v. Chhaganlal Raichand;?* 
Annamalai v. Veerappa'; Venkata Reddi v. Vitta Hussain™ and Bhupati Nath v. 
Basanta Kumari.) J, therefore, pass the following order: 

The decree passed by the lower appellate Court is confirmed and the appeal 
is dismissed. 

It is hereby declared that in the view that the document, exh. 1, is a money- 
bond and not a pro-note, the amount of stamp payable on it is Rs. 67-8-0 O.S. 
and the penalty is Rs. 675 O.S. The intimation of this declaration should be 
sent to the Collector of Osmanabad District along with the copy of this judgment. 
The document, exh. 1, is hereby impounded. and it is directed that it should be 
sent to the Collector, Osmanabad, for further action. 

In the circumstances of this case, no order as to costs in this Court. 


Order accordingly. 





CRIMINAL APPELLATE. 


Before Mr. Justice Malvankar. 
STATE v. JAIKAR KRISHNA SHETTY.* 


Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 394 (1) (e) (i), 471, 479 (8), Schedule 
M Part IV—Breach of conditions of eating house licence—Whether such breach offence 
under s. 471 read with s. 394 (1) (e) (i). 


What is prohibited under s. 894 (Z) (e) (îi) of the Bombay Municipal Corporation Act, 
1888 and made punishable under s. 471 of the Act is not only the carrying on of any trade 
without a licence but also carrying on the same in breach of any terms or conditions thereof. 

Suspension or revocation of a licence, as provided for in sub-s. (3) of s. 479 of the 
Bombay Municipal Corporation Act, for committing breach of any: of the terms or con- 
ditions of licence by the person to whom the licence has been granted is an additional 
step which may or may not be taken by the municipal authorities; provision for such a 
breach in s. 479 (3) does not mean that it is not covered by s. 471 read with s. 394, (1) (e) (2) 
of the Act. 

As s. 894 is quite clear in its intent it is unnecessary to take the assistance of the subject- 
matter given in the second column- of the table appended to s. 471 or the description of 
the topics in various Parts of Schedule M or even the marginal note to the section itself. 


THE facts appear in the judgment. 


S. R. Chitnis, Assistant Government Pleader, for the appellant-State. 
V. R. Shetiy, and A. R. Shetty, for the respondent. 


MALVANKAR J. The respondent inthis case was the manager of an eating house 
sad according to the prosecution, he had committed breach of certain conditions 
of the licence. The breach was noticed by the Inspector on November 5, 1968. 
The Inspector, therefore, filed his complaint in the lower Court on November 
14, 1968, alleging that the respondent had committed a breach of the conditions 
Nos. 8, 21, 26 (1) (2) (3) (4), 28 (general) and Nos. 3, 7, 8, 14, 18, and 27 (special) 
of eating house licence No. 9706 of 1968-69. He, therefore, contended that the 
respondent had committed an offence punishable under s.471 read with s. 394 (1) 
(e) (i) of the Bombay Municipal Corporation Act. It appears from the record 
that there were other two accused persons against whom also this complaint was 
filed. But the learned Assistant Government Pleader Mr. Chitnis appearing on 


11 (1889) I.L.R. 18 Bom. 449, F.B. *Decided February 13, 1971. Criminal Ap- 
` 12 (1943) 46 Bom. L.R. 411. peal No. 1139 of 1969, against the order cf 
13 [1956] A.IL.R.S.C. 12, at p. 14, para. 10. acquittal passed by V. ' D. Meh ta, Presidency 
14 [1934] A.I.R. Mad. 3838. i Magistrate, II Addl. Court, Bombay Central, 


15 [109386] A.I.R. Cal. 556. Bombay, in Case No. 556/MEH/69. 
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behalf of the appellant-State has informed me that they were not proceeded against 
` and on ly the present respondent was tried i in the lower Court. 


The respondent denied to have committed any offence. -The learned Magis- 
trate, however, ‘was of the view that the charge under s. 394 (1) (e) (i) of the 
Bombay Municipal Corporation Act could not be’ sustained as the respondent 
had a-licence in respect of the shop: He also ‘observed ‘that the infringement of 
any condition could not mean that there was no licence. He, therefore, acquitted 
the respondent. Against this order of acquittal, the State has come in appeal. 


‘The first -point that is urged .befor me is whether the present case of carrying on 
trade in breach of any terms or condition of a licence is covered Py S. 894 (1) (e) 
(i) read with 's. 471 of the Bombay Municipal Corporation Act, .. 


[His Lordship ‘after dealing with a point. of evidence not ai to this 
report, proceeded.] AH 
Section: 394 (1); so far'as it is relevant here, reads thus : 


“394. (1) Except under and in accordance with the terms and conditions of the licence 
granted aed the Commissioner, no person shall— 
(@) we oe ee T 
(b) . i e OET S ' 
(C) e 7 s : 
, Mae * 

(e) carry ‘on, or ‘allow or suffer to be carried on, in or upon any premises, 

(4) . any- of the trades specified in Part IV of Schedule M, or, any process or operation 
connected with any such trade ; ; 

(ii) ee , 

(D> m: ; 

It is, deers quite clear that what is pr ohibited under this provision is carry- 
ing on, or allowing or suffering to be carried on, in or upon any premises, any 
of the trades specified in Part IV of- Schedule M, or any process or operation 
connected with any such trade without a licence or in breach of any of the terms 
and conditions of such licence. ‘Lf, therefore, a person carries on trade in con- 
travention of this provision, by committing a breach of any term or condition 
of the licence issued to him, then he must be said to have contravened this 
provision. Similarly, if any person carries on trade in contravention of this 
provision without a licence, he is also covered by this provision. Section 471 
makes the contravention of the aforesaid provision ‘punishable. This section 
runs thus : 

“471. Whoever— . 

(a) Gontravenes any provision of any of the oui sub-sections or clauses mentioned 
in the first’ column of the following table, or of any regulation made thereunder; or 

(b) fails to comply with any requisition ey made upon him under any of the said 
sections, sub- sections or clauses, 
shall be punished, for each such offence, with fine which may extend to the amount mentioned 
in that behalf in the third column of the said table. 

Explanation. The entries in the second column of the said table headed ‘subject’ are 
not intended as definitions of the offences described in the sections, sub-sections and clauses 
mentioned in the first column, or even as abstracts of those sections, Sub-sections and clauses, 
but are inserted merely as references to the’ subjects of the sections, sub- sections and clauses, 
the numbers of which are given in the first column. 


Ca 








‘Section; sub-section-or Bi _ Fine which may be 
| clause. * Oa Subject. ea imposed. 
E a l m ra 3 
Section 894, sub-section (7) | -Certain articles not to be kept; One thousand rupees, subject, 
Clauses (a) (ii) and (b) = '` and certain trades, proces- . however, to a minimum fine 
to (f)- rt, “ sesand operations not to- be which shall not be less than 
an `“, . carried on; without a licence. _ two hundred rupees.” 
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If, therefore, any person contravenes the provision of s. 394 (Z) (e) (2), he would 
be liable to a penalty prescribed in s. 471. The learned Magistrate, however, ` 
seems to have taken the view that in the present case, the respondent being the 
holder of a licence and s. 47L having clearly referred to s. 894 (1) (é) (4) “with 
reference to the subject enumerated in the second column, such a case does not 
come under s. 471.’ Now, it is no doubt true that the second column which, refers 
to the subject-matter of the provisions enumerated in the first column refers to 
only “certain articles not to be kept, and certain trades, processes and operations 
not to be carried on, without a licence” (italics are mine) and this gives an impression . 
that -what is made punishable under s. 471 read with s. 394 (1) (e) (2) is the act of 
carrying on certain trade without a licence.and not carrying on the same trade by 
committing breach of any: term or condition of such licence. But the atten- 
tion of the learned_Magistrate, it seems, was not drawn: to the. Explanation to 
s. 471, which says that the entries in the second column of the table appended to 
s. 471 headed “Subject” are not intended as definitions of the offences 
described in the sections, sub-sections and clauses mentioned in the first 
column, or even as abstracts of those sections, sub-sections and clauses, but 
are inserted merely as references to the subjects of the sections, sub-sections and 
clauses, the numbers of which are given in the first column. This Explanation 
puts it beyond any doubt that though the words used in the second column 
against.the entry of s. 394 (1) (e) (2) in the first column refer to “without a licence”, 
they are inserted there merely as a reference to the subject of the section, sub- 
sections and clauses in the first column. In fact, as I have already pointed out, 
‘when s. 394 (Z) (e) (t) clearly prohibits not only carrying on a trade without a 
licence but also carrying on the same in breach of any terms or conditions thereof, 
it can hardly be said that what is made punishable by s. 471 is only carrying on 
trade without a licence and not carrying on trade in breach of any terms or con- 
-ditions:of such licence. 


‘The learned advocate Mr. Shetty appearing on behalf of the respondent has, 
however, drawn my attention to Part IV of Schedule M ‘of the Act, where also 
the heading of the.items enumerated in Part IV includes the words “without a 
licence” and does not refer to breach of any terms or conditions of such licence. 
Now, before I refer to Part IV of Schedule M, it is necessary to again refer to the 
provisions of s. 394 (1) (e) (i). Clause (i) òf s. 894.(1) (e) refers to ‘any of the 
trades specified in Part IV of Schedule M”. Itis, therefore, obvious that instead 
of enumerating the trades in cl. (i), the clause refers to Part IV of Schedule M 
where these trades are specified. In order, therefore, to find out whether carry- 
ing on of a particular trade without a licence or in breach of any terms or con- 
ditions of a licence is prohibited, we are to refer to the trades specified in Part 
-IV of Schedule M and to' nothing else. Thus, if we refer to the trades specified 
in this Part of Schedule M, we will find that keeping of an eating house or a 
catering establishment is the eighth item in the list. Obviously, therefore, if any 
person carries on trade of keeping of an eating house or a catering establishment 
without a licence or in breach of any terms or conditions of such licence, then he 
would be contravening the provisions of s. 394 (1) (e) (i). The learned advocate 
Mr. Shetty, however, drew my attention to the word at the top of Part IV of 
Schedule M. They read thus’: “Trades or processes or operations connected 
with trades which shall not’ be carried on or allowed to be carried on in or 
‘upon any premises without a licence.” (Italics are mine). He,- therefore, 
argued relying on these words that what is prohibited by s. 394 (7) (e) (2) is carry- 
ing on any trade without a licence and not carrying on such trade in breach of 
any terms or conditions of the licence, because the words used in Part IV at the 
top are ‘without a licence” and we do not find any words such as “in breach of 
any terms or conditions of such licence” or any other words to this effect. I am 
unable to accept this argument. It seems to me that in the whole of the Schedule 
M, in every Part, we find a reference in brief to the subject-matter of that Part 
described ‘at the top. It has nothing to do with the offences described in various 
sections, sub-sections and clauses. This description of subject-matter cannot 
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be looked upon even as abstracts of the sections, sub-sections and clauses which 
create offences. They give merely description of the topics relevant to the matter 
enumerated in the respective Parts. In-this connection, I may even refer to a 
marginal note of s. 394, though, as I have already said, what is prohibited by 
s. 394 is not only carrying on a trade without a licence but carrying on the same 
in breach of any terms or conditions of such licence, the marginal note says that 
the subject of the section deals with “certain articles not to be kept. and certain 
trades, processes and operations not to be carried on, without a licence.” 
What I mean to emphasize is that when the section is quite clear, itis unnecessary 
to take the assistance of the subject-matter given in the second column of the 
table appended to s. 471 or the description of the topics in various Parts of Schedule 
M or even the marginal note of s. 394. l l 


It is true that s. 479, sub-s. (3) provides for suspension or revocation of a 
licence (subject to the provisions of cl. (d) and (dd) of s. 408) if any of its restric- 
tions or conditions is infringed or evaded by the person to whom the licence has 
been granted. But this is a part of the procedure in respect of licences laid down 
in Chapter XIX of the Act. Itis not a penalty. The learned counsel Mr. Shetty 
has not been able to draw my-attention to any provisions in the Act other than 
s. 471 which prescribe any penalty for an infringement of any term or condition 
of such a licence. Moreover, s. 479, sub-s. (3) also says that any such licence 
can be suspended or revoked if the person to whom it is granted is convicted of 
an infringement of any of the provisions of the Act. If, therefore, any person 
commits a, breach of any of the terms or conditions of a licence granted to him 
under s. 394 (1) (e) (4) of the Act, then he would be committing infringement of 
s. 894 of the Act which prohibits carrying on trade or allowing it or suffering 
it to be carried on otherwise than in accordance with the terms or conditions of 
such licence granted to him, in which case he would be liable to be convicted 
under s. 471 of the Act and the licence granted to such a person would be liable 
to be suspended or revoked under s. 479, sub-s. (3) of the Act. It seems to me, 
therefore, that suspension or revocation of a licence for committing breach of any 
of the terms or conditions of such a licence is an additional step which may or 
may not be taken by the Municipal authorities when they find that the person 
holding such a licence has committed a breach of any of the terms or conditions 
of such_a licence. It cannot, therefore, be successfully argued that because 
s. 479, sub-s.-(3) provides for such a step against breach of any of the terms 
or conditions of such a licence, such a breach is not covered by s. 471 read with 
s. 394 (1) (e) (i) of the Act. 

I am, therefore, of the opinion that the cases of carrying on any trade or business 
in breach of terms or conditions of a licence granted by a Commissioner under 
s. 894 are also covered by s.'394 read with s. 471 of the Bombay: Municipal Cor- 
poration Act. - Unfortunately, the learned Magistrate has not assigned any 
reason why he has taken the particular view he did. - 

The result, however, is that the respondent is entitled to an acquittal on 
merits. The appeal, therefore, fails- and is dismissed and the order of acquittal 
passed’ by the lower Court is confirmed.- 

Appeal dismissed 
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Before Mr. Justice Nathwani. 


. TUKARAM HARI CHAUDHARI v. MATHURABAL -PUNDALIK 
CHAUDHARI.” 


Hindu Law—Will—Hindu joint family consisting of sole. ne coparcener and widow and 
daughter of his predeceased son—Right of sole surviving coparcener to bequeath joint family 
property by will—Hindu Women’s Right to Property Act (Act XVIII of 1937), ss. 2, 3. 


Under Hindu law the widow of a deceased coparcener who has acquired her husband’s 
interest ın the joint family property under the Hindu Women’s Right to Property Act, 
1987, is entitled to succeed to the interest of ihe sole-surviving eo a in such pro- 
perty after his death. -= 

A. joint Hindu family consisted of one Ramchandra and Mathurabai and .Jaibai, being 
the widow and daughter respectively of his predeceased son, Pundahk. Ramchandra 
died in November 1948 leaving a will whereby he bequeathed the suit properties owned by 
the joint Hindu family to defendants Nos. 1 and 2. Mathurabai, the plaintiff, brought 
a suit to recover possession of the same and for mesne profits contending that Ramchandra 
had no power to bequeath the suit properties by will. The defendants, on the other hand, 
submitted inter alia that Ramchandra being the sole surviving coparcener of a joint Maay 
family had a right to dispose of the suit properties by will. It was keld, — 

(1) that by virtue of gs. 2 and 3 of the Hindu Women’s Right to Property Act, 1937, 
the plaintiff-widow got the same interest in the joint family property as her husband had; 

(2) that such interest, unless it was determined by partition, was a fluctuating one 
liable to increase or decrease according as there were deaths or births in the family; 

(8) that Ramchandra’s right as the sole surviving coparcener in the coparcenary * pro- 
perty was not absolute after the-passing of the Act; and ‘ 

(4) that, therefore, it was not competent to Him, Lo dispose of the joint samy, property 
by will. 

Lakshmi Perumallu v. Krishnavenamma’, Satrughan v. Sabujpari?, and piwappe. Laxman 


v. Yellawa’, referred to. ; 


è 


M. R. Kotval, for the appellants. - 
P. S. Warke for Shashi Zambre and Shar ji M anohar, for ONE No. 1. 
G. M. Bhokarikar, for respondent No. 2. 


Natawani J. There is no substance . in this keine and it is liable to be 
dismissed. 


The facts necessary for the disposal of thi: appeal are as follows: The property 


in dispute are three plots of land: bearing S. Nos. 524/1, 541 and 543 and a re- ' 


sidential house bearing Gram Panchayat House No. 484, situate at Nanded. 


One Ramchandra Hari and his son Pundlik constituted a. joint Hindu family 
which owned the suit property. Pundlik died leaving him surviving his widow 
Mathurabai, the plaintiff, two sons, Laxman and Pralhad, and a daughter, Jaibai. 
. Laxman and Pralhad died in 1948-44. Thereafter the joint family consisted of threé 
-. persons, viz. Ramchandra, Mathurabai the plaintiff, and Jaibai. Ramchandra 
died on November 26, 1948 leaving a will datcd October 25, 1948 whereby he 
bequeathed the suit lands to defendant No. 1 and the suit house to deféndant 
No. ‘2. Accordingly defendants Nos. 1 and 2 took possession of the suit property. 
By a sale-deed dated June 10, 1958, defendant No. 1 sold S. Nos. 541 and 548 to 
defendant No. 8. The plaintiff brought the present suit on July 28, 1960 to re- 
cover possession of the suit property and mesne profits. She contended that 
though Ramchandra was the sole male member in the joint family he had no 


*Decided, February 4/5, 1971. Second Judge, Junior Divison,-Amalner, in Regular 
Appeal No. 1415 of 1963, against the decision Civil Surt No. 112 of 1960. 
of R.P. Salve, Assistant Judge, Dhulia, in 1 [1965] A. F. R. S.C. 825. 
Appeal No. 163 of 1962, confirming the 2 [1967] A.I.R. 5. C. 272. 
decree passed by H.A. Kazi, Joint Civil 3 (1952) 55 Bom. L. R. 658. 
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power to bequeath the suit property to defendants Nos. 1 and 2 and that on his death, 
his interest in the suit property devolved on her under the Hindu Women’s Right 
to Property: Act,-1937. The defendants contested the suit inter alia on the ground 
_ that Ramchandra being the sole surviving coparcener had a right to dispose of 

the suit property by his will’ -The trial Court decreed the plaintiff's suit and on 
appeal by the defendants. the Assistant Judge, Dhulia , confirmed the decrece. 
Defendants Nos. I and 2 have preferred this appeal against it. 


This appeal raises the question-ebout the right of a widow of deceased coparcener 
who acquired her husband’s interest in the joint family property under the Hindu 
Women’s Right to Property Act (hereinafter reférred to as the Act) to succeed to 
the intérest of the sole-surviving coparcener in such property after his death. 


Under ss. 2 and 8 of the Act the widow on her husband’s death in a joint 
femily gets the same interest that her husband had with the limitation that the 
interest is not absolute but is limited known as Hindu Woman’s estate. Till recently 
there was some difference of opinion amongst the High ‘Courts on the question 
whether a widow can be said to have acquired her interest in such property by 
inheritance. That difference was resolved by the Supreme Court in Lakshmi 
Perumallu, v.. Krishnavenamma. Jn this case the Supreme Court confirmed the 
view taken by” the majority of the High Courts that the interest conferred 
upon’ &- ‘widow under the Act is 2 new kind of interest though in character 
it is what‘ is only known as Hindu Widow’s estate and that though the widow 
does not by virtue of the interest given to her by new law become a coparcencr 
she, being entitled ‘to ‘élaim partition of the joint family property is in the same 
- position in which her deceased husband would have been ‘in the matter of exercise 
of that right. Thus her interest is a fluctuating one-and is liable to increase or 
.decrease according as there are deaths in, or additions to the members of the 
family or according as there are accretions to or diminutions of the property. 
In a still more récent decision in Satrughan v. Sabujpari? the Supreme Court 
further explained’ the nature and éxtent of right vested in the widow by the Act. 
In that case the widow of a.coparcener had instituted a suit against collaterals 
of her husband for a decree for a partition and separate possession i of her husband’s 
share. After the filing of the suit the plaintiff died and her two daughters were 
brought on record as het heirs and the question arose about theright of coparceners 
qua widow’s interest in ‘the joint family after her death. The Supreme Court 
considered the principal characteristics of Hindu coparcenary and of the Hindu 
Wonian’s: ‘estate and the fundamental changes made by the Act in those concepts 
and in view of that repelled the argument of the defendants-coparceners that their 
right to take her (widow’s) interest on determination of the widow’s interest 
survived even after her interest had become defiriite because of her claim for 
partition and held that the Act-gave the widow same power to claim partition as 
a male-owner has and therefore there was a partition of joint status by reason of 
the widow-original, pleintiff having filed the suit and her sharc had become de- 
finite and the daughters as her heirs had a right to recover the widow’s said 
‘share in joint family property: 


In‘ the present case- the dispute is about plaintiff-widow’s right qua sole sur- 
viving co-parcencer’s interest in the joint family property after his death and thus 
the’ question arises whether the interest of Ramchandra, the sole surviving co- 
parcener, had become definite by partition and if not, whether he as sole male 
member had the power to dispose of suit property by will.. 


In the present case there was no coparcenary between Ramchandra and the 
plaintiff, and-as no female member can become a- member of the coparcenary, 
Ramchandra:was the sole surviving coparcener; thus he had the right to 
manage the suit property; still his rights as the scle surviving copercencr in the 
coparcenary property were not absolute as they would have been if the Act of 
1987 had not invested the plaintiff with an interest in suit property; and it would 
not have been competent to him to make a gift of the joint family property as 


1 [1965] A.LR. S.C. 825. ` 7 - 2 [1967] A:LR. S.C. 272. 
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if he was the absolute owner thereof; sce Shivappa Laman v. Yellawa’. Siailarly: 
he would not have the right to make a will of the coparcenary property (See the 
above Supreme Court case of. Lakshmi Perumallu). Further, plaintiff’s and 
Ramehandra’s interests in the suit property. were lable to fluctuate till the 
same came to be defined by partition. It was open to either of them to 
divide the joint nature of the suit property by declaring an intention to: partition 
the same whercupon their interests in the suit property woild have been defined. 
But it is common ground in the instant case that there was no such severance of 
status between the plaintiff and Ramchandra during the latter’s life time. 
Thus the suit property continued to retain the incident of coparcenary property. 
Therefore, if the plaintiff had died during Ramchandra’s life, her husband’s interest 
which had vested in her would have devolved by survivorship on Ramchandra. 
However, Ramchandra died without heving asked for or indicating his intention 
to sever his joint status with the plaintiff qua suit property: Thus since the interest 
of the plaintiff in the coparcenery property as widow of her husband was liable 
to fluctuate by birth or, death of a member in-the joint family it follows that 
on the death of Ramchandra, it would be increased and that of Ramehandra 
would merge in her interest in the joint family property. 


, No doubt Ramchandra died leaving a will whereby he bequeathed the suit 
property to defendants Nos. 1 and 2. It is, therefore, urged for the appellants 
that at any rate Ramchandra should be considered to have severed his status by 
making the said will and therefore he should be held to have one-half share in 
the suit property and the said bequests considered valid to-the extent of his 
one-half share. It is not possible-to accede to this argument. In the above 
cited casc of Lakshmi the Supreme Court held that where there is nothing 
in the will executed by a member of a Hindu coparcenary to unmistakably 
show that the intention of the testator was to separate from the joint family the 
will does not effect severance of status. In the present case it is material to note 
that Ramchandra did not bequeath his one half share therein to which he would 
have been entitled if hé claimed partition, but he bequeathed the entire suit pro- 
perty as if the same belonged to him exclusively. Thus there is nothing in the 
will nor my attention is invited to any other circumstance on record to indicate 
that Ramehandra severed or’ wanted to sever his status gua the suit property. 
Thus there is no merit in appellant's contention that the said bequests in favour 
of defendants Nos. 1 and 2 under the will should be upheld at any rate to the 
extent of Ramichandra’s one half share in the suit property. As Ramchandra 
did not during his life time norby hiswill.sever'his status in respect of joint family 
property his share therein was not defined, and, therefore, on his death it merged 
in plaintiff’s interest and she is entitled to the same. 


In the result the appeal fails and is dismissed with costs. 
. . Appeal dismissed. 


- Before “Mr. Justice Bhole. 


THE LAXMI CO-OPERATIVE BANK LTD. v. MOHAN GOVIND, 7 
A DIWANJI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 13 (1)(g), 25 
—Premises used for residential purposes when Act came into operation—Landlord’s applica- 
tion under s. 13(1)(g) for using premises for non-residential purposes whether maintainable— 
Practice—Whether appellate Court entitled to disbelieve oral evidence believed by trial Court. 


Section 13(1)(g) of the Bombay Rents, Hotel and Lodging House Rates Control Act. 
‘1947, is not controlled by s. 25 of the Act but both the provisiors have to be read together. 
Where premises were used for residential purpose on the date of the coming into oper- 
ation of the Act, the landlord’s application under s. 18 (7) (g) of the Act for using the pre- 
mises for non-residential purposes cannot be said to be a reasonable and bona fide re- 


8 (1952) 55 Bom. L.R. 658. Application No. 2607 of 1967. 
*Decided, September 10, 1971. Special Civil - 
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quirement in view of the provisions of s. 25 of the Act so as to entitle him to possession 
_of the premises. ; 
Karimbhai Usmanbhai v. Kat Khushrove B. Fanibanda’, agreed with. 

The appellate Court should be slow to disbelieve the oral. evidence of witnesses when 
such evidence is believed by the trial Court. But the appellate. Court has jurisdiction to 
reassess all the evidence as well as the circumstances that are on record. 

Bombay Cotton Co. v. Raja Bahadur Shivlal ‘Motilal? and Wijetilaka v. Ranasinghe’, 
referred to. f 


' Tue facts are stated in the Judgment. 


V. B. Rege, for petitioner. 
K. J. Abhyankar, for respondent No: l. 


BHOLE J. The plaintiff, who is the owner of the suit house, and who wanted 
to evict the defendant, but did not succeed, is the petitioner here. The res- 
pondent-defendant is occupying a portion on the ground floor of the plaintiff’s 
house and is amonthly tenant on payment of Rs. 20 as rent. The property is in 
the city of Sholapur. The petitioner bank wanted the premises for the purpose 
of conducting the business. It, therefore, required the premises reasonably and 
bona fide for its own use and occupation. It, therefore, served a notice on the 
respondent dated July 2, 1964 demanding the possession of the premises as well 
as arrears of rent till the date of the notice. The respondent denied the claim of 
the petitioner by a-reply to that notice. He, however, sent all the arrears. The 
suit thereafter for possession and mesne profits followed.. The respondent resist- 
ed the-suit. The trial Court framed a number of issues and found that the peti- 
tioner has established that it bona fide.required the suit premises for its own use 
and dccupation -and that greater hardship would be caused to it than the res- 
-pondent, if the suit is dismissed. The trial Court, however, was of the view that 
in spite of this the petitioner would not be able to recover possession of the suit 
premises because s. 25 of the Bombay. Rents, Hotel and Lodging House Rates 
‘Control Act (hereinafter called “Rent Act”) is a hurdle in the way of the bank. 
Under s. 25 a landlord shall not use or permit to be used for non-residential pur- 
poses any premises, which on the date of the coming into operation of the Rent 
Act were-used for residential purposes. The date when the Rent Act came into 
operation is January 19, 1948. The trial Court found that the suit premises 
were used for residential purposes on January 19, 1948 and, therefore, it 
cannot be used for non-residential purposes. Accordingly, therefore, the peti- 
tioners were not entitled to recover the suit premises from the respondent. 


The petitioner went in appeal to the District Court and the learned Extra 
Assistant Judge, who heard the appeal, also found in favour of the petitioner 
being of the view that the petitioner required the premises reasonably and bona 
fide for its own use and occupation. But because according to the learned 
Assistant Judge the suit premises were not let out for non-residential purposes 
on January 19, 1948, the petitioner would not be entitled to recover possession 
of the suit premises. Accordingly, therefore, he dismissed the appeal. It is this 
order of the learned Assistant Judge, Sholapur that is sought to be corrected by 
the petitioner here. 

Mr. Rege, the learned advocate for'the petitioner, contends here that the findings 
of fact as regards the nature of occupation on January 19, 1948 is erroneous, 
because of thé wrong approach by the learned Assistant Judge. During ‘the 
course of the judgment, the learned Assistant Judge considered the evidence of 
Gangadhar Jabde, who was the first owner of the suit premises, Janardan Pandit, 
who had conducted a charitable dispensary in thé suit premises from 1945 till 
1948 and one Sakharam Chati, who had given the evidence as regards alternative 
accommodation. It is true that the learned Assistant Judge, while deciding the 


1 (1959) Civil Revision Application No. 2 (1915) 17 Bom. L.R. aoe P.C. 
2172 of 1957, decided by Tarsunde J., -On 3 [1931] A.I.R. P. C. 265 
September 3, 1959 (Unrep.). ` : 
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nature of occupation on January 19, 1948, observed. that although these three 
witnesses had stated that there was a charitable dispensary in the suit premises 
yet they should not be believed because they were all interested in the petitioner; 

there is hardly any evidence to show that they. were really interested witnesses. 

But at the same time while deciding the point regarding the necessity of the 
premises for personal occupation, the learned Assistant Judge in the samc breath 
believed these very witnesses. It is true, as contended by Mr. Rege the learned 
advocate for the petitioner, that such an approach for recording a finding of fact 
is erroncous. The witnesses did state that there was a charitable dispensary 
in the suit premises between 1945 and 1948. This period would cover January 
19, 1948. The learned Assistant Judge believed the witnesses on one point but 
did not believe for no reason the very witnesses on other connected points. In 
the absence of any evidence whatsoever to show that on January 19, 1948 the 
nature of occupation was residential, the learned Judge held that it was Tesi- 
dential. Mr. Rege, therefore, argued that the case be remanded back because 
of this patent error. He gave another ground for. this and that is that the 
appellate Court should be slow to disbelieve the oral evidence of witnesses when 
such évidence was believed by the trial Court. After all, according to him, the 
trial Court has opportunity of seeing the witnesses and also the way they give 
evidence. Therefore, when there is a question of believing the oral evidence, 
the appellate Court should not hastily disbelieve the oral ‘evidence which was 
believed by the trial Court. He relied for this on Bombay Cotton Co. v. Raja 
Bahadur Shivlal Motilal’ and Wijetilaka v. Ranasinghe*. The proposition of 
law as argued-by Mr. Rege is correct. But at the same time the appellate Court 
has always jurisdiction to reassess all the evidence as well as the circumstances 
that are on record. If, therefore, the appellate Court reassesses the evidence, 
which it is entitled to do in appeal, it cannot be said to have committed an error 
in law. In my view, therefore, it would be difficult for me to correct this kind 
of error of fact, though serious, committed by the learned Assistant Judge. 


In-my view the real point for consideration however here is this: Is the 
learned Assistant Judge as well as the trial Judge right when they independently 
dealt with the issues : whether the petitioner had established that it required the 
premises reasonably and bona fide for its own use and occupation and whether 
the suit premises were let out for non-residential purposes on January 19, 1948. 
Both the Courts below held that the suit premises were residential premises on 
January 19, 1948., Both the lower Courts have also answered the question about 
the reasonable and bona fide requirement: of the petitioner in the affirmative. 
Now s.'18(Z)(g) of the Rent Act runs as under : 


**13.(7) Notwithstanding anything contained in this Act but subject to the provisions of 
section 15, a landlord shall be entitled to recover ne of any premises if the Court is 
satisfied—.. 

(g) fiat the premises are reasonably and bona fide PE by the landlord for occu- 
pation by himself or by any person for whose benefit the premises are held or where the land- 
lord is a trustee of a publio charitable trust that the premises are required for occupation for 
the purpose of the trust; or...” l 


It is argued that s. 13 is independent and is not subject to any of the provisions 
of the Rent Act, because the expression “Notwithstanding anything contained 
in this Act, but subject to the provisions of section 15” is used by the Legislature 
and that, therefore, it intended to make s. 13 independent of any provisions 
in the Act. It cannot, according to Mr. Rege, be subject to any provision in 
the Act except s. 15. It is, therefore, argued that s. 13 cannot also be-subject 
to s. 25 of the Act. Section 25 of the Rent Act is as follows : 

‘25. (1) A landlord shall not use or permit to be used for a non-residential purpose any 
premises which on the date of the coming into operation of this Act were used for a residential 
purpose. 

(2) Any landlord who contravenes the provisions of sub-section (Z) shall, on conviction, 


1 (1915) 17 Bom. L.R. 455, P.C. 2 [1931] A.LR. P.C. 265. 
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be punishable with imprisonment for a, term which may extend to three months or with finc 
or with both.” 


It is clear that the Legislature had “intended that the landlord shall not 
use or permit to be used for. non-residential purpose any premises which on 
January 19, 1948 were used for a residential purpose. If, therefore, the premises 
were used for a residential purpose’on January 19, 1948 a landlord is prohibited 
from using the same. for a non-residential piirpose. Section 25 also provides a 
penalty. Any landlord who contravenes s. 25(1) is punishable with fine or with 
Imprisonment extending to three months. The point, therefore, that arises 
here for consideration is whether the word ‘bona fide’ in s.13(Z)(g) can be inter- 
preted with s. 25 at the back of our-mind. Word ‘bona fide’ has been interpreted 
to mean in good faith. ‘Bona fide’ also means honestly as distinguished from 
bad faith or without fraud or deception. A, question of bonafides is a question 
of fact and, therefore, the Court is entitled to look to every relevant fact or 
` circumstance affecting the landlord’s pcssession. ‘Bona fide required” would 
also mean genuinely and honestly required. To reach this conelusion this Court 
must be satisfied about the reality of the claim made by the landlord. Now it is 
true that bona fide and reasonable requirements include requirements for business 
as well as for residence. But if the premises were used for residential purposcs 
on January 19, 1948 and if the landlord requires it for non-residential purposes, 
by an application can bis requirement be said to be a reasonable requirement in 
view of the provisions of s. 25? Can it be said to be also a bona fide requirement 
in view of s. 25? It is true that s. 13 seems to be a self-contained section and 
would not be subject to any other provisions in the Act. But at the same time 
the Court will naturally have to consider bona fide and reasonable requirement 
of the landlord in view of the provisions of s: 25. If he is not entitled to change 
the user because he has not fulfilled a particular condition will he be still said 
to require the premises bona fide and reasonably? It appears to me that even 
‘though the expression “notwithstanding anything contained in this Act but 
subject to the provisions of section 15” is used in s. 18, yet when we have to give 
a finding on the “bona fide and reasonable requirement”, we will also have to 
consider the reasonable and bona fide requirement after also reading the pro- 
visions of s. 25. x ' ; 

` I am supported in this view of mine by the decision of Tarkunde J. in Karim- 
bhai Usmanbhat v.. Kai Khushrove B. Fanibanda’. A, similar question as the one 
before me arose before him and according to him s. 25 and s. 13 of the Act are 
not mutually-exclusive. There being no conflict between s. 18 (1)(g) and s. 25 of 
the Rent Act, there was no question of one section governing the other. 
Tarkunde J. has observed during the course of ‘his judgment that in considering 
whether in a particular case the alleged requirement of the landlord is reasonable 
or bona fide, the Court is certainly entitled to take into account whether the re- 
quirement alleged and proved by the landlord is not forbidden by any law. 
According to.him if a landlord desires to use the premises contrary to the penal 
provisions in s. 25 this Court will not regard such requirement as either reason- 
able or bona fide. This means in his view s. 18(/)(g) is not controlled by s. 25, 
but both. the provisions have to be read together. - He then continues and says : 


- “Reading these provisions together, it follows that, where a landlord claims that he requires 
premises contrary to the limitations imposed by section 25, the Court will not hold that he has 
fulfilled the requirements: of sction 13(1)(g)”. 


With respect, I agree with this view of Tarkunde J. . 


Now, therefore, it cannot be held that the suit premises were not let for 
non-residential purposes on January 19, 1948 and at the same time hold 
also that the bank’s requirement for the purpose of its occupation is reasonable 
and bona fide. It appears to me that this is a manifest and patent error of law 
on the face of the proceedings. It therefore appears to me that the approach 


3 (1959) Civil Revision Application No. September 3, 1959 (Unrep.). 
2172 of 1957, decided by Tarkunde J., on : 
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by the trial Court as well as by the Icarned Assistant Judge to the issues is 
erroneous, The findings, therefore, in consequence of this erroncous approach 
are manifestly improper. It is better‘and proper therefore to remand the record 
and proceedings of this case back to the District Court, Sholapur for correcting 
this manifest error. If need be a fresh hearing be given to the parties before 
passing the final judgment according to law. 


Petition allowed. Rule made absolute. No order as to costs. 
— Rule made absolute. 


FULL BENCH. 


Before the Howble Mr. S. P. Kotval, Chief Justice, Mr. Justice Deshmukh and 
Mr. Justice Padhye. 


VIJAYA GOVINDRAM RAMAVAT v. BHATYYALAL CHHOTULAL 
PARDESHI.* 


Bombay Tenancy and Agriculiural Lands (Vidarbha Region) Act (XCIX of 1958), Sees. 19, 383, 5— 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 14, 27, 3—Berar 
Regulation of Agricultural Leases Act (XXIV of 1951), Sec. 7—~Sub-letting by tenant of por- 
tion of lands held on lease—Whether such sub-letting entitles landlord to terminate lease. 


Under s. 19 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958, sub-letting by a tenant of a portion of the lands held by him under a lease gives right 
to the landlord to terminate the lease of the tenant, : 

l Chimnabai Rama Naik v. Ganpat Jagannath Naik?, approved and applied. 
_Anandrao v. Eknath,* disapproved. 
Dattoba Dada Patil v. Shripati Vithu Javandal’, referred to. 


K. H. Deshpande, for the petitioner. 
A. M. Gorde, for respondents Nos. 1 and 2. 


Korvat C. J. A reference in this special civil application has been necessi- 
tated by the fact that there has been a difference of opinion between two Division 
Benches of this Court upon the proper construction of ss: 14and 27 of the Bombay 
Tenancy and Agricultural Lands Act, 1948 (No. LXVII of 1948), which sections 
are equivalent to the provisions of ss. 19 and 33 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 1958 (No. XCIX of 1958). For the 
sake of convenience, we shall hereafter refer to these Acts as the “Bombay 
Act” and the “Vidarbha Act” respectively. Our learned Brother EA J. 
had referred the following -question for our decision : 


“Whether sub-letting by a tenant of a portion of the lands held by him under a iaae gives 
right to the landlord to terminate the lease of the tenant under section 19 of the Bombay- 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958 ?” 


We have added the words in brackets so as to leave no doubt that it is with the 
Vidarbha Act with which we are concerned. 


The question arises on the following facts: The petitioner, Vijaya Govindram 
Ramavat, is the landlord. He owned survey No. 126 of village Akoli Jahagir, 
taluq Akot, district Akola, admeasuring 14 acres 21 gunthas. The respondents 
Nos. 1 and 2, Bhaiyyalal Chhotulal Pardeshi-and Kisan Dashrath Randhe, were 
the joint tenants of the field. On March 30, 1963 the landlord applied for pos- 
session of this field on the ground that his joint tenants, respondents Nos. 1 and 2, 
had sub-let part of the field to respondent No. 3, Gulabrao, Soon after this 


“* Decided, December - 17)18, 1970. Special 2 (1959) 61 Bom. L.R. 1123. 
Civil Application No. 681 of 1968. 3 (1959) Special Civil Application No. 662 
1 (1956) Special Civil Application No. 198 of 1959, decided by Shelat and Patwardhan 
of 1956, decided by J. C. Shah and Vyas JJ., JJ., on December 4, 1959 (Unrep.). 
on June 21, 1956 (Unrep.). 
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application w was filed by the landlord, the tenants applied on November 2, 1963 
under s. 86(1) of the Bombay Tenancy: and Agricultural Lands (Vidarbha Region) 
Act, 1958, to eject :respondent’ No. 8 from the field, on the ground that he 
was not a sub-lessee but that he had forcibly taken. possession and cultivated 
6 acres 20 gunthas out of the total area of the field. Certain orders came to be 
passed by the Revenue officers upon both those applications which were through- 

out disposed of by a common order.’ But on August 81, 1965 the Maharashtra 
Revenue Tribunal, in two separate revision applications, remanded the entire 
matter raised in the two applications to the Naib-Tahsildar in order to find out 
whether respondent No. 8, Gulabrao, was a sub-lessee; or a co-lessee with 
respondents Nos. 1 and 2 as he (Gulabrao) had pleaded. . 


On November-30, 1966 the Naib- Tahsildar granted the landlord’s application 

claiming possession of the land from his lessees, respondents Nos. 1 and 2, and 
dismissed their application. against respondent No. 8., The Special Deputy 
Collector (Tenancy Appeals), in appeal confirmed these orders of the Naib- 
Tahsildar.on February 21, 1968. Against the Special Deputy-.Collector’s order, 
respondents Nos. 1 and 2, the tenants, filed revision applications to the Maha- 
‘rashtra Revenue Tribunal, and the Revenue Tribunal allowed their revision 
` applications upon a curious ground. , There was a dispute between respondents 
Nos. 1 and 2 and the petitioner as to the extent of the land in possession of res- 
pondent No. 3, respondents Nos. 1 and 2 saying that respondent No. 3 had taken 
possession only of 6 acres 20 gunthas, whereas the petitioner was saying that 8 
acres were in possession of respondent No: 8. Now, the Revenue Tribunal held 
that there was sub-letting and that the area sub- let was 8 acres, but they took 
the view that since the tenant had commenced proceedings against their alleged 
sub-lessee, under:s. 86{7) the tenants had rectified their error and were therefore 
not liable to be ejected. The Revenue Tribunal also held that the notice given 
by the landlord was defective. It may be pointed out here that it was not a point 
argued before the Revenue Tribunal (or for that matter before any of the Re- 
venue Authorities below at any time) that under the Act sub-letting of a part of 
the land held by a tenant did not entitle the landlord to terminate the tenancy, 
and that only if the whole of the land was sub-let would the landlord be entitled 
to, terminate the tenancy. - Yet, that was the very point which was raised before 
our learned. Brother Padhye J., when the petition came up before him for hearing, 
and it being,a point of law our ‘learned Brother noticed a sharp difference of opi- 
nion between the. decisions of two Division Benches of this Court and has 
therefore referred that question for our decision. 


Before we proceed to state that difference and how it arises, it is necessary 
to advert to the findings which our learned Brother gave and which aie no longer 
open for discussion before this Bench. A preliminary objection that the peti- 
tioner was, major and, therefore the petition could not have been presented through 
his so-called guardian was overruled, the learned Judge holding that the peti- 
tioner did not attain majority on the date on which the petition was filed. So 
far as the attack against the notice given by the landlord is concerned, it was 
held that it was a valid notice.. The contention that. respondents Nos. 1 and 2, 
by filing an application under-s. 36(1) of the Tenancy Act against their sub- 
lessee, had, rectified their error, if any, in allegedly. sub-letting the field, the 
learned J udge held that there was no valid rectification. Lastly, the question was 
raised before our learned Brother'that no termination of lease was incurred by 
respondents Nos. J. and 2 by sub-letting only a part of the field to respondent 
No. 3, because a sub-lease of a portion of the field held by the tenants could not 
give rise to any right in the landlord to terminate the lease. 


The question’ as to what was that portion which was sub-let was obviously a 
question of fact, but in order to decide the point of law raised before him, our 
learned Brother assumed that it edild be either 8 acres as the landlord alleged 
or it could be 6 acres 20 gunthas as respondents Nos. J and 2 alleged. In either 
case, a part of the field must be held to have been sub- Jet and the point of law 
raised before him would survive. 
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In order to determine the controversy which has been raiscd as a result of the 
differing judgments of the two Division Benches of this Court, it is best that we 
should first consider what is the scope and proper effect of the relevant provi- 
sions of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958. Sub-section (7) of s. 19 runs as follows : 


“19. (2 Notwithstanding any agreement, usage, decree or order of a court of law, the ‘te- 
nancy of any land held by a tenant shall not be terminated— 

(1) unless such tenant— 

(a) (i) has failed to pay in any year, before the 31st day of March of that year, the 1ent of 
such land for that year, or 

(ii) ifan application for the determination of reasonable rent is pending before the Tahsildar 
under section 12, has failed to deposit within thiftty days from the aforesaid date with the Tah- 
sildar, a sum equal to the amount of rent which he would have been liable to pay for that year 
if no such application had been made, or 

fiii) in case the reasonable rent determined under section 12 is higher than the sum deposited 
by him has failed to pay the balance‘due from him within two months from the date of the deci- 
sion of the Tahsildar ; 

(b) has done any act which is destructive or permanently N to the land ; 

(c) has sub-divided the land in contravention of section 33; 

(d) has sub-let or assigned the land or failed to cultivate it personally; or 

(e) has used such land for a purpose other than agriculture or allied pursuits, and 

(II) unless the landlord has given three months’ notice in writing informing the tenant of 
his decision to terminate the tenancy and the particulars of the ground for such termination 
and within that period the tenant has failed to remedy the breach for which the tenancy is 
liable to be terminated.” 


Sub-section (1) of s. 88 provides as follows : 


“33. (D No sub-division or sub-letting of the land held by a tenant or assignment of any 
interest therein shall be valid: 

Provided that if the tenant dies,— és = 

(i) if he is a member of a joint family, the surviving members of the said family, and 

- (ii) ifheis not a member ofa joint family, his heirs, 
shall be entitled to partition and sub-divide the land leased subject to the following conditions, 
namely :—~ 

(a) each sharer shall hold his share as a separate tenant, 

(b) the rent payable in respect of the land leased shall be apportioned among the saaret, 
at the case may be, according to the share allotted to them, 

(© the area allotted to each sharer shall not be less than the unit which the State Govern- 
ment may, by general or special order, specify in this behalf having regard to the productive 
capacity and other circumstances relevant to the full and efficient use of the land for agriculture, 

(d) if such area is less than the unit referred to in clause (ce), the sharers shall be entitled to 
enjoy the income jointly, but the land shall not be divided by metes and bounds, 

(e) if any question arises regarding the apportionment of the rent payable by the sharers, 
it shall be decided by the Tahsildar whose decision shall be final.” 


It will be clear upon a perusal of these two provisions of the Vidarbha me 
that s. 33 is plenary and prohibits in the widest possible terms (i) the sub-divi- 
sion, (ii) the sub-letting of the land held by a tenant, or (111) the assignment of any 
interest therein. The proviso carves out certain exceptions from this general 
rule. Section 19 deals with the subject of termination and it says also in the most 
general terms that the tenancy of any land held by a tenant skall not be tor- 
minated, and then proceeds to state the exceptions (I) and (II) preceded by the 
words “unless such tenant”. Clause (d) of part (I) of sub-s. (Z) of s. 19 is the 
clause with which we are directly concerned in this case, and it provides-an 
exception to the rule that the tenancy of any land held by a tenant shall not be 
terminated by saying “unless such tenant ... has sub-let ... the Jand”. 
Similarly, in sub-s. (1) of s; 33, in the opening clause the general prohibition is 
against ‘‘sub-letting of the land held by a tenant”, and “the short point that 
arises for our decision is whether in both these provisions, the sub-letting con- 
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templated is the sub-letting only of the whole of the land held by a tenant, or it 
could also be sub-letting of part of such land. Neither s: 19 nor s. 88 in terms 
says that the tenancy shall be terminated if sub-letting of the. kind prescribed 
takes place. 


The expressions used are generally “‘sub-let ... the land” or “‘sub-letting of 
the land held by a tenant”, and these expressions furnish no indication as to 
what was in the mind of the draftsman when he used these expressions, and 
therefore we must of necessity turn for a proper construction of these phrases 
to the other provisions contained in ss. 19 and 83. In stating the exceptions to 
the rule that the tenancy of any land held by a tenant shall not be terminated, 
s. 19 prescribes a number of categories by way of exceptions and at Jeast three of 
these categories mentioned in part (I) of s. 19(7) give a strong indication that 
included in the words ‘‘has sub-let the land” would be the sub-letting of a part 
of the land held by a tenant. In the first place, the very cl..(d) gives unfailingly 
that indication. The wording of cl. (d) is “has sub-let or assigned the land or 
failed to cultivate it personally’. Now, the subject of sub-letting of the land 
is dealt within the same clause as the subject of failure to cultivate the land 
personally, and so far as personal cultivation is concerned, it cannot be supposed 
that the law intended to lay down that so long as the tenant cultivates even a 
small fraction of the land held by him as a tenant, he has committed no default, 
and that the right to terminate the tenancy would only arise in favour of the 
landlord upon the tenant ceasing to cultivate the whole of the land personally. 
The whole object and purpose of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act is not only to keep the cultivator or the tiller of the soil 
in possession of his land but also to see to it that he alone cultivates it and does 
not, in his turn, become so to say a petty landlord by sub-letting it to others. 
It would therefore be.an interpretation which militates against the very ptrpose 
and object of the Act, were we to say that it is only on the tenant failing to 
cultivate the whole of his land personally that the right to terminate the tenancy 
would arise in favour of the landlord. We must therefore hold that the failure 
to cultivate personally which the law has mentioned as an exception to the rule 
that no tenancy shall be terminated, must mean failure to cultivate the whole 
or any part of the land leased to the tenant. It is in this context that the ex- 
pression has also been used ‘‘has sub-let the land” and we think therefore that 
the expression must be construed similarly to mean “sub-let any part of the 
land” or “‘sub-let the land wholly or partly.” 


Other clauses of s. 19(1), part (I), also give the same indication :— In cl.(b), 
the exception is stated as follows :—“has done any act which is destructive or 
permanently injurious to the land”. In this case, surely, it is not to be supposed 
that the law intended that the landlord should wait until the whole of his land 
let to the tenant is destroyed or permanently injured in order to entitle him 
to terminate the tenancy. Necessarily the act of destruction or of inflicting 
permanent injury upon the land is what is hit at and not the extent of the land 
or the gravity of the injury. Therefore, the moment any act of destruction or 
of permanent injury to the land takes place at the hands of the tenant, the 
right would accrue to the landlord to terminate the tenancy. We can see no 
reason why if this is the construction of cl. (b) any different construction should 
be put upon el. (d). 

The same conclusion would also flow upon a consideration of cl.(e) :—‘has 
used such land for a purpose other than agriculture or allied pursuits”. This 
is a prohibition against the diversion of agricultural land to non-agricultural 
purposes. The clause will be deprived’ of all meaning were it to be construed 
to mean that unless and until the tenant uses the whole of his land—each and 
every guntha of it—for a purpose other than agriculture, the landlord cannot 
terminate the tenancy and claim it back. Any other construction’ of this clause 
would result in large-scale diversions of agricultural lands by tenants so long as 
they are careful to reserve a small part for purposes of agriculture. That could 
never have been the intention of this provision and attributing any such inten- 
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tion to this provision would patently. militate oe the very purpose a 
object of the Tenancy Act. -- 


‘Turning to s. 88, the opening- eats of sub-s.: (1), SO ‘far as this case is con- 
cerned, are “‘no.. sub- letting of the land held by a tenant...shall be valid”; .Now, 
there is no qualification of the word “sub-letting’’ and it is difficult to see why 
sub-letting must necessarily be confined to the whole of the land.. If a tenant 
cultivates 10 acres and parts with 2 acres out of it! to another for cultivation, 
the 2:acres must also be held to; be sub-let. It cannot be said that because 
_ merely the 2 acres have been given out, it is not sub-letting by the tenant. The 

plain language of the opening words of. sub-s. (1) of s. 88 therefore supports the 
construction which we have put upon the provisions of s. 19. . 


A similar indication is given by sub-s. (2) of s. 33, which says that. notwith- 
standing anything contained in sub-s. (Z) of s. 38, it shall be lawful for a tenant 
who is of a certain category, namely, a widow, a minor or a person subject to any 
physical or mental disability, or a serving member of the armed forces, to sub- 
let such land held by-her or him as a tenant. Now, obviously here a person 
under disability and ‘fulfilling one of the categories mentioned can sub-let any 

part of his or her land, or the whole. It is a benefit conferred upon that person. 

ecause of a disability. It is not to be supposed that sub-letting in this context 
cannot possibly mean sub-letting of the whole ‘of the land held by’ the tenant 
under disability. ‘The right of tl:e disabled person is'to sub-let the whole or part’ 
of ‘the land, -If that be so and it is a provision of the same section, we can see, 
no reason why the opening words of sub-s. (I) of s. 83' should be given a different 
meaning and that sub-letting as mentioned: therein should be conina ‘only to 
the whole of the land. 


The ‘consequences of any” ‘other construction than the one which we have 
placed upon’ these provisions would, in our opinion, be disastrous if the inter- 
pretation were to be’ that unless a tenant has sub-let the whole of his field, the 
tenancy cannot be' terminated. If a tenant were to hold 20 different pieces of 
land, he could upon such an interpretation sub-let 19 pieces of it, ‘but. so long 
as he cultivates one, howsoever small, the tenancy would not be liable to be ter- 
minated. If that were to happen ‘on a large scale, once again that class of 
persons who were farming out.their lands to ‘others to cultivate and, merely re- 
covering rent of the land would again arise to the great detriment of agriculture. 
Every tenant in such a case would’ become an “absentee landlord” so far as his 
sub-lessees are concerned. That was the very object and purpose why the 
Tenancy Act was brought into force. A perusal of its preamble as also other 
provisions indicate that its provisions were made in order to ensure that the real 
cultivator of the soil—the tiller—stays'upon his land and cultivates it personally 
and the Act had set its face against permitting the tenant to merely make an 
income out of the land by letting others. cultivate it and not cultivating it‘ him- 
self. ‘The preamble of the present Act moreover states: “‘...1t is expedient:in the 
interests of the general public:to regulate and impose restrictions on the trans- 
fer of agricultural lands.”? The-wholeé object of -thé’Act therefore was to keep 
the tenant in cultivation personally and not permit him to transfer his- tenancy 
right. Even’ the previous Acts which the present Tenancy Act replaced, such 
as for instance, the Berar Regulation of: Agricultural Leases Act, ‘1951, had as 
its principal object “to ensure i of tenure in the antereet of efficient agri- 
culture in-Berar.” __ p T ae 


Two.points made`on behalf of the. tenant by Mr. Gorde aay here be noticed. 
Firstly, he referred to the opening clause in s. 38 (1) and contrasted thé two 
expressions “no sub-letting of the land: Held by a‘ tenant” and “no ‘assignment 
. of any interest therein” shall be valid. He ‘emphasised that when the Legis- 
lature ,wishéd to specify each and every interest, they used the word “any” to 
qualify it'in the latter clause. _But-in the case of sub-letting they only speak 
of “sub-letting: of the land”, and if they had intended to specify each and every 
part of the land, they: would have said “sub-letting of any land”. ' Tt seems to us 
that the word “any? i in the third clause of the opening words of sub-s. (7) of s. 33 
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was used because ‘the entire ‘clause is different from the preceding clauses. The 
opening words speak of three things: (i) sub-division, (ii) sub-letting of the land, 
and. (iii) assignment of- ‘any interest in the land.’ Since there can be different 
forms of interest in.the land which are distinct and separate from each other, 
it was necessary to use the word “any” to specify that each and every interest 
cannot be assigned.. But so.far as sub-division and sub-letting of the land are 
concerned, there are not two or more categories of sub-divisions or sub-letting, 
and therefore the word “any” would have been out of place. We do not think 
that the difference pointed out affects the point we are called upon to decide. 


-Then reference was made to’ similar provisions regarding sub-letting in the 
earlier Tenancy Act, namely, the Berar Regulation of Agricultural Leases Act, 
1951; which came to be repealed by the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. Section 7 of that Act provided for restrictions on 
transfer, and in stating the'restrictions in sub-s. (1) that Act provided that “no 
protected lessee shall, except as provided in this Act, be entitled to transfer by 
way of...sub-lease or otherwise, his right in the land or in any portion thereof 

.’ (italics are ours). Counsel urged that when the Legislature intended to say 
that the land or any part of it shall not. be transferred, it did expressly so pro- 
vide and. that. therefore when these words are omitted in the later Act, [the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act,] it must mean 
that the Legislature did not intend to say that. if a part is transferred by way of 
sub-lease, the tenancy would be liable to be terminated. ? 


It would be a dangerous thing in any case to seek to interpret the words of 
one statute by the words used in another statute. The two statutes moreover 
were made by different Legislatures and the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act can in no sense be said to be in continuation of 
the provisions of the Berar Regulation of ‘Agricultural Leases Act. The pro- 
visions of the Vidarbha and Bombay Acts are radically different from the provi- 
sions: of the Berar Act. For the first time,.under the Bombay Act, even a person 
who was in lawful possession came to be defined as a tenant, and the provisions 
for his acquisition of-ownership over the land held by him were a radical de- 
parture'from the Berar Regulation of Agricultural -Leases Act. Moreover, it 
seems to us that the words “in any portion thereof” in sub-s.() of s. 7 of the 
Berar Act were merely put into that sub-section by way of abundant caution, 
and, that even if they were not there, we have no doubt that the words “the 
land” in that sub-section would have been construed to mean the land, wholly 
or in part, arid that its operation would not have been confined only to the whole 
of the land as is contended. It may also have been that similar words in the 
earlier Bombay Act, and the decision of this Court already given in Chimnabat 
Rama Naik. v. Ganpat Jagannath Naik!, which expressly held under provisions 
similar to the provisions of ss. 19 and 33 of the Vidarbha Act, 1958, that land in 
the context of sub-letting means land, wholly or in part, may have influenced 
the wording of the Vidarbha Act which came to be enacted on December 26, 
1958. We do not think therefore that contrasting the language of s. 7 of the 
Berar Regulation of Agricultural ' Leases Act will affect the construction we 
have put upon the provisions of ss. 19 and 83 of the Vidarbha Act. 


So far we have discussed the matter as if it were res integra, but the decision 
which we have just referred to above’ of a Division Bench of this Court supports 
the view which wé have taken. In Chimnabai Naik’s case, the Court was con- 
cerned’ with the provisions of ss. 14 and 27 of the Bombay Act.’ They are, so 
far as the point ‘before us is concerned, in identical language, and a Division 
Bench consisting of Mr. Justice J. C. Shah [as he then was—now Chief Justice of 
India] and Mr. Justice Vyas held having regard to the terms of s. 27 and the 
general scheme of that Act, as follows :—“‘we are unable to hold that the sub- 
letting must be in respect of the entire area demised before the termination of 
the tenancy takes place”. They also pointed out that cl.(b) of s. 14(1) of that 


1 (1956) Special Civil Application No. 198 on June 21, 1956 (Unrep.). 
of 1956, decided by J. C. Shah and Vyas ea as ; 
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Act; which provided that if a tenant “has done any act which is destructive or 
permanently injurious to the land”, the tenancy shall be terminated, could not 
possibly mean that. the act which was destructive or permanently injurious must 
be destructive of or injurious to the whole land before the tenancy can be termi- 
nated: They similarly emphasised cl. (d) of s. 14(1) which deals with the tenant’s 
, default in cultivating the land personally as a ground for terminating his tenancy: 
and they pointed out-that there too it must necessarily be held that if he fails 
to cultivate even a part of the land personally, the tenancy, would be liable to be 
terminated. 
In that case, moreover, another contention was nase wiih is of some im- 
portance to the point ; raised before us. It was urged by counsel on behalf of the 
tenant that even assuming that even a part of the land has beef: sub-let by the 
tenant, the términation should take ‘place only in respect of the land which is 
sub-let and no more. The Division Bench negatived that contention by say- 
ing that after all the tenancy was one whole tenancy, and either the whole of the 
tenancy could be terminated or not at all. The tenancy cannot be terminated 
in Pert. The Division Bench observed : 


Af sub-letting involves the consequences of termination of the tenancy, having regard to 
the pean of sections 14 and 27 of the Act, we are of the view that it must amount to termina- 
tion of the entire tenancy and not of the tenancy in so far as it relates to the land which has 
been sub- let. di 


The reasoning of that decision vou apply here and it seems to us that its ratio 
decidendi would completely cover the point raised in this reference. The pro- 
visions of: ss. 14 and 27 of the Bombay Tenancy and Agricultural Lands Act, 
1948, with which the Division. Bench in that case were concerned, are, for the 
purposes of the point, identical with the provisions of ss. 19 and 38 of the Vidar- 
bha Act. ` 

A, contrary view has no doubt been taken and.it is that view which has'necessi- 
tated this reference. In Anandrao v. Eknath?, a Division Bench of this Court 
consisting. of Mr. Justice Mudholkar and Mr. Justice Mody held that under s. 27 
of the Bombay Tenancy ‘and Agricultural Lands Act, 1948 (as it stood before 
its amendment), sub-letting by a tenant of a portion’ of the lands held’ by him. 
under a lease did not entail a forfeiture of the lease. That Division Bench took 
the contrary view for two reasons: Firstly, they referred to the provisions of 
S. OSU) of the Transfer of Property Act and observed (p. 1124) : 


„It must be borne in mind that under s. 108 (j) of the Transfer of Property Acta lessee has, 
in the absence of a contract to the contrary, a right to transfer absolutely or by way of mortgage 
or sub-lease the whole or any part of his interest in’ the démised property. The provisions of 
this section are applicable to tenancies governed by. the Bombay Tenancy and Agricultural 
Lands Act, 1948, because of the provisions of s. 8 thereof. The question-is what is the extent 
to which a tenant’s right under s. 108(j) of the Transfer of Property Act is limited or taken 
away by s. 27 (I) of the Bombay Tenancy and Agricultural Lands-Act, 1948.2 ` l 


Secondly, they referred to Cheshire’s Modern Real Property and' a number 
of decisions of the English Courts to point out that similar covenant “not to 
sub-let”’ in a deed was not broken by sub-letting part of the premises. 

As to the first,reason which prevailed with the Division Bench in Anandrao’s 
case, we may, with respect, point out that s. 117 of the Transfer of Property Act 
' itself provides that the provisions of Chapter V of the Transfer of Property Act: 
dealing with the leases of immovable property shall not apply to leases for agri- 
cultural purposes, unless of course a notification has been issued by the State 
Government, which in the present case has not been done. The learned Judges 
then referred to s. 8 of the Bombay Tenancy and Agricultural Lands Act, which 
is identical with s. 5 of the Vidarbha Act, and they assumed (vide the passage 
quoted above) that because of the provisions of that section, s. 108(7) of the 
Transfer of Property Act would be applicable to: tenancies governed by the 
Bombay Tenancy and Agricultural Lands Act. 


2 (1959) 61 Bom. L.R. 1128. ; 


t 
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With respect, we also think that the learned Judges were in error in that 
reasoning. Section 3 of the Bombay Act or s. 5 of the Vidarbha Act say that 
the provisions of Chapter V of the Transfer of Property Act, 1882, shall, in so 
far as they are not inconsistent with the ‘provisions of that Act, apply to the 
tenancies and leases of land to which that Act applies. The crucial words in 
these sections are “in so far as they are-not inconsistent with the provisions of 
this Act”. The import of these words was missed in the Division Bench judg- 
ment.. Having regard:to those words the first thing to determine is, what is it 
that the Tenancy Act provides and it is only when one has understood what the 
Tenancy. Act provides that one can determine whether the provisions of s. 108(j) 
of the Transfer of Property Act are consistent or inconsistent with its provisions. 
Section 108 (7) of the Transfer of Property Act can only apply if it is not incon- 
sistent with the provisions of the Tenancy Act, and in order to determine whether 
it is not inconsistent, one must first determine what are the provisions of the 
Tenancy Act. In no part of the judgment in Anandrao’s case was any attempt 
made to interpret the provisions of the Tenancy Act first before applying 
s. 108(7) of the Transfer of Property Act. Merely to say that s. 108(7) applies 
is to beg the very question which has been raised before us, namely, whether 
the words in ss. 19 and 33 of the Vidarbha Act mean sub-letting of the whole of 
land held. by a tenant or include also.sub-letting of any part of the land. 


Secondly, it seems to us that the reference to English cases in that case was 
unjustified, because after referring to all the English cases, the Court proceeded 
to construe ss. 14 and 27 of the Bombay Act in the light of those English cases. 
We have gone through all the cases referred to at page 1125 in that judgment 
and we can only say that all those are cases arising upon the construction of the 
terms of a particular lease or other document, and no doubt in construing a res- 
trictive covenant “not to sub-let”’, it was held that the covenant was not broken 
by sub-letting a part of the premises, “for the verb ‘to sub-let’ must have an 
object and its only possible object was‘the house which was the subject-matter 
of the agreement.” That reasoning cannot possibly apply to the construction 
of a statute such as s. 14 ors. 27 of the Bombay Act, ors. 19 ors. 38 of the Vidarbha 
Act. “Moreover, it seems to us that the sole question in that case was what was 
the proper construction of ss. 14 and 27 of the Bombay Act, and, in our opinion, 
it was not. permissible to embark upon that construction by first referring to 
principles of English law, and particularly principles governing the’ interpre- 
tation of documents. One must construe a particular statute untrammelled 
by extraneous considerations, and-it is only:in the event of doubt or difficulty 
that the Court may`resòrt to extraneous aid. ` i ; 


We also do not think that extraneous aid can usefully be derived from cases 
decided in English Courts as to the construction of documents where the question 
is of construction of Indian statutes. One such warning has been given by the 
Supreme Court itself in Ishwarlal v. State of Gujarat? at p. 880, para. 24, as follows : 
_ “All this discussion by us was necessary to dispel the inferences: drawn from dictionaries and 
reports of cases from England and Ireland, but the safest guide, as always, is the statute itself 
which is being considered.” 


A similar observation is also made in A. C. Saha v. Sanat Kumar Sent by a Divi- 
sion Bench of the Calcutta High Court when they observed in para. 19, at p. 464 : 


“Technical rules of construction of documents are not, however, always the safest guide for 
construction of statutes.” 


“ 


So far as Chimnabai Naik’s case is concerned, it was cited before the Division 
Bench, in Anandrao’s case but they brushed it aside with the following remarks 
‘(p. 1126) : . 

“The decisions on which reliance was placed by Mr. Gokhale were not cited at the Bar before 
Shah ‘and Vyas JJ. in Chimnabai Rama Naik v. Ganpat Jagannath Naik. It cannot, there- 
fore, be said that the learned Judges had occasion to examine the law on the point fully.” 


3 [1968] ALR., S.C. 870. ` 4 [1964] A.LR. Cal. 460. 


198 l THE BOMBAY LAW REPORTER, [VOL. LXXIV. 


Since Chimnabai Naik’s case was also a decision of a Division Bench, and binding 
on them the only proper course for the Division Bench in Anandrao’s case would 
have been to refer the matter to a Full Bench, since they did not agree with the 
decision in Chimnabai Naik’s case. We are also not in agreement with the 
remark that in Chimnabai Naik’s case, the learned. Judges had no occasion to 
examine the law on the point fully. As a matter of fact, (and we say so with 
great respect), they examined the law with great care and pronounced their views 
upon the law itself which was not considered in the subsequent decision in Anand- 
rao’s case. For all these reasons, we are not in agreement with the decision in 
Anandrao v. Eknath and we accept the decision in Chimnabat Rama Natk v. 
Ganpat Jagannath Naik as correctly decided. . Moreover, we notice that another 
Division Bench also had occasion to notice both these decisions, in Dattoba Dada 
Patil v. Shripati Vithu Javandal® and they stated : , 


“We have considered both these judgments with care. For ourselves, we prefer the reasoning 
give by Shah and Vyas, JJ. in Special Civil Application No. 198 of 1956.” ae 


They also stated that they would have referred the question to a larger Bench, 
but-since they were deciding the case before them upon another point, they did 

not think it necessary to make a reference. 
We will, therefore, answer the question referred in the affirmative. The papers 
may now be remitted to the learned single Judge for decision of the special civil 
application. The costs of this reference shall be costs in the special civil appli- 
cation., i | 
| Answer accordingly. 


Before the Hon'ble Mr. S. P. Kotoal, Chief Justice, Mr, Jiste Chandrachud and 
i Mr. Justice Deshmukh. ` 


KEKI PESTONJI JAMADAR v. RODABAI KHODADAD 
© 000. ‘MERWAN 'IRANI.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 79, 80, 19, 2 (10), 18, 70.4, 26—Bombay 
Public Trusts Rules, 1951. Rules 7, 11, 7A, 6—Whether authurity under s. 79 has jurisdic- 
tion tu decide whether author of trust lawful owner of trust propetry—When bar under s.80 arises. 


The question whether the author-of a trust was the lawful owner of the property of 
which he has created the trust or had otherwise authority to create the particular trust is 
not covered by s. 79 read with s. 80 of the Bombay Public Trusts Act, 1950. The civil 
Court will have the jurisdiction to decide such a question in the sense that s. 80 of the Act 
canrot operate as a bar to that jurisdiction. 

For determining whether the bar under s. 80 of the Act arises, it is irrelevant whether 
the person who wants to raise the above question was or was not a party to the proceedings 
under s. 19 of the Act. 

The question of ouster under s. 80 has to be decided by applying an objective test : 
Is the particular question one which by or under the Act is to be decided or -dealt with 
by -the Deputy or Assistant Charity Commissioner and is his decision- made final and ‘con- 
clusive by the Act? 

Under s. 79 of the Act what the authorities have to decide is firstly, whether the trust 
is valid and lawful and can therefore be said to exist. Regard must be had to the provi- 
sions of ss. 10 to 13 of the Act which contain provisions regarding “validity of certain pub- 
lic trusts” in determining whether a trust is valid so that it can be held to exist. Secondly, 
the authorities have to satisfy themselves whether a trust which is otherwise lawful and 
valid satisfies the requirement of s. 2 (13) of the Act and is, therefore, a public trust. 
For determining that question, regard must be had to, the provisions of s. 9 of the Act 

. which provides as to what purposes are included in the expression “charitable purpose”. . The 


‘5 (1959) Special Civil Application No. 266 C. U. Bora, Assistant Judge at Thana, in 
of 1959,decided by Shelat and Patwardhan JJ., Appeal No. 287 of 1965, reversing the decree 
on December 4, 1959 (Unrep.). f assed by M. M. Sonak, Civil Judge, Junior 

*Decided, November 22, 1971. Second ivision, at Dahanu, in Regular Civil Suit 
Appeal No. 8 of 1967, against the decision of No. 131 of 1962. 


7 
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decision of the authorities‘on the third question viz. whether any particular property is 
the property of the trust will not, under s. 80 of the Act, bar the jurisdiction of the 
civil Court to determine the true title to that property. 

Taraben Baldeuvdas v. Charity Commr., overruled. 

` Ishwarlal v. Ghancht Chimanlal,? dissented from. 

Adinath etc. Mandir v. Shantappa'®, approved. 
á Kuberbhat'v. Purskottamdast, explained. 

A. Karim v. Raipur Municipality,’ Custodian, Evacuee Property, Punjab v. Jafram Begum,® 
Prataprao Marutrao v. Raje Laxmanrao' and Jankibat Prahladrai v. Kashinath,® referred to. 


OnE Rodabai Irani claimed that she was the joint owner of a certain immov- 
able property in the village of Tarapur along with her brother Jamshedji and 
her sister Baimai. The said property was in the possession and management of 
Jamshedji, and some time in the year 1958 she filed a suit for partition and sepa- 
rate possession of her one-third share in that property (being Suit No. 56 ot 1958) 
in the Court of Civil Judge (J.D.) at Dahanu. By an agreement dated July 
19, 1959 it was, however, agreed that Jamshedji would enjoy the income of the 
property during his life-time and that on his death he would baqueath the same 
to the Tarapur Parsee Zoroastrian Anjuman Trust, and on, the basis of that 
agreement Rodabai withdrew Civil Suit No. 56 of 1958 which she had filed in 
the Dahanu Court. On March, 27, 1960, Baimai died, and on April 24, 1960 
Jamshedji executed a Deed of Trust whereby, instead of creating a trust giving 
a life interest to himself and then giving the property for the benefit of the Tara- 
pur Parsee Zoroastrian Anjuman Trust, what he:did was that, after his own 
hife-interest, he gave a further life-interest to one Jerbai Irani, and gave the 
property to the Tarapur Parsee Zoroastrian Anjuman Trust only after the death 
of the said Jerbai. It was the case of Rodabai that this was contrary to the 
terms of the agreement dated July 19, 1959. Jamshedji died on April 9, 1962, 
and the trustees of the Tarapur Parsee Zoroastrian Anjuman Trust thereafter 
took possession of the property. Some time in July 1962, Rodabai thereupon 
filed a suit in the Court of the Civil Judge (J.D.) at Dahanu against the trustees 
of the Tarapur Parsee Zoroastrian Anjuman Trust (defendants Nos. 1 to 7), and 
the heirs of the deceased Baimai (defendants Nos. 8 to 15) as well as the Charity 
Commissioner (defendant No. 16) for partition and separate possession of her 
share therein which, she contended, was at that time one-half. Defendants 
Nos. 1 to 7 contended that in view of the provisions of ss. 79 and 80 of the 
Bombay Public Trusts Act, 1950, civil Courts had no jurisdiction to decide the 
question whether the said immovable property was the property of the trust 
of which they were trustees.. Rodabai died and, Khodadad and Homai (res- 
pondents Nos. 1 and 2) were brought on record as her heirs and legal represen- 
tatives. On the application of defendants Nos. ] to 7 the Charity Commissioner 
thereafter registered the said trust as a public trust on September 14, 1968. On 
Rodabai’s death pending the proceedings before the Charity Commissioner 
respondents. Nos. 1 and 2 withdrew from the proceedings before the Charity 
Commissioner and placed on record in those proceedings that they desired to 
contest the suit. The issue of jurisdiction was thereafter tried as a preliminary 
issue in this suit, and the trial Court decided the same in favour of defendants 
Nos. 1 to 7 and dismissed the suit, holding that .civil Courts had no jurisdiction 
" to decide the issue as to whether the property in question belonged to the said 
public trust. On appeal, the Assistant Judge set aside. the decision of the trial 
Court and remanded the case back to it for trial on merits. 


Respondents Nos. 1 and 2 appealed to the High-Court. 
The appeal came on for hearing before Vimadalal J. who referred two questions 


1 (1955) 57 Bom. L.R. 1069. . 6 [1968] A.I.R. S.C. 169. 

2 react 4 Guj. 767. i 7 (1962) First Appeal No. 358 of 1959, 
3 (1964) 67 Bom. L.R. 49. | D decided by Patel and K. K. Desai JJ., on 
4 (1961) 2.Guj. L. R, 564. November 19, 1962 (Unrep.). 

5 [1965] A.LR. S.C. 1744. 8 (1971) 73 Bom. L.R. 729. 
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to a larger Bench, observing in his judgment, delivered on April 16, 1970, as 
follows: i ' j 


VIMADALAL J. In the case of Taraben Baldevdas v. Charity Commr+ referred 
to above, the petitioner had filed a suit in the Court of the Civil Judge at Kapad- 
vanj against respondents. Nos. 3 and 4 and others for a declaration that she 
was the real owner of Rs. 20,000 which were lying in deposit with respondents 
Nos. 3 and 4, and no one else had any right, title cr interest in that amount. 
Respondents Nos. 3 and 4 made an application under s. 19 of the Bombay Public 
Trusts Act before the Deputy Charity Commissioner for registration of the trust, 
and, in those proceedings, respondents Nos.'8 and 4 ‘prayed for an injunction 
restraining the petitioner inter alia from proceeding with the said suit No. 63 of 
1958. The petitioner by her written statement ‘in answer to that application 
contended that the Deputy Charity Commissioner had no jurisdiction te enter- 
tain that application, as the question involved therein was the subject-matter 
‘of her suit as well as another suit to which it is unnecessary to refer. The peti- 
tioner then applied to the High Court under art. 227 of the Constitution praying 
that the proceedings before the Deputy Charity Commissioner filed by res- 
pondents Nos. 8 and 4 under s. 19 of the Bombay Public Trusts Act be stayed. 
pending the disposal of the suit filed by her in the Kapadvanj Court. The 
application was resisted on the ground that under-the Bombay Public Trusts 
Act the question whether the trust was a public trust, as well 'as the question, 
whether any property was the property of such trust, were exclusively within 
the competence of the Charity Commissioner and could not be decided by the 
‘civil Court, and reliance was placed in support of that contention on the provisions 
of ss. 19, 79 and 80 of the Public Trusts Act. It was in that context that the very 
question which arises in the present appeal arose in Taraben’s case. After con- 
sidering the scheme of the Act, J. C. Shah J. who delivered the judgment of the 
Bench. observed (p. 1078) : 


“Now, jurisdiction of such amplitude having been conferred under the Act upon the Deputy 
or Assistant Charity Commissioner or the Charity Commissioner to decide questions set out in 
8. 19, and jurisdiction of the civil Courts having been simultaneously excluded, it would be 
difficult to hold that the civil Court has jurisdiction to decide the same questions over again 
in a civil suit.” | 


The learned Judge then proceeded to observe that it was unnecessary for the 
Court in the said case to express any opinion on the question whether it ‘was 
intended by the Legislature to render the decision of the Deputy or Assistant 
Charity Commissioner final and binding upon a person who has had no oppor- 
tunity of appearing before that officer, because in the case before them the peti- 
tioner had not only appeared before the Charity Commissioner but had also 
submitted her written statement. Shah J. then stated (at p. 1074) that it was 
undoubtedly true that no notice was required to be given, either generally or to 
persons who might appear to be interested in the property, but full publicity 
was required to be given to the decision of the Deputy or Assistant Charity Com- 
missioner. The Court, therefore, held that the civil Court had no jurisdiction to 
decide the question whether the amount in the hands of the trustees was the 
property of a publie trust, and that the application before the Deputy Charity 
Commissioner could not be stayed. In that view of the matter, the learned ’ 
J ee dismissed the application under art. 227 filed before them and discharged 

the Rule. 

Turning next to the unreported judgment of Patel and K. K. Desai JJ. im 
Prataprao Marutrao v. Raje Laxmanrao? referred to above, in an application 
under s. 18 of the Bombay Public -Trusts Act for registration of a trust, the 
Assistant Charity Commissioner held that a particular survey number belonged 
to Nanda Yashwant Datta as part of Datta Mandir, and the appeal to the Charity 
Commissioner against that decision failed. In appeal to the District Judge 


1 (1955) 57 Bom. L.R. 1069. decided by Patel and K. K. Desai JJ., cn 
2 (1962) First Appeal No. 358 of 1959, November 19, 1962 (Unrep.). 
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under s. 72. of the Act, it was contended that the appellants were not parties to 
the proceedings under the Bombay Public Trusts Act and had no proper oppor- 
tunity of meeting any particular case as there was no averment of there being a 
trust In respect of that survey number. The District Judge accepted that con- 
tention and set aside the decisions‘of the Deputy Charity Commissioner as well 
as the Assistant Charity Commissioner and directed that the appellants before 
him should be allowed to file a written statement and lead evidence in support 
of tkeir contentions. From that order of the District Judge, there was an appeal 
‘to the High Court which was dismissed and the decision of the District Judge 
upheld. With regard to the decision in Taraben’s case cited above, Patel J. 
delivering the judgment of the Bench observed, 


- “It is difficult, however, to assert that the Charity Commissioners have got exclusive juris- 
diction where titles of third parties may be involved. While requiring them to decide statutory 
issues, if finality were to be attached to certain matters, we would be permitting them indirectly 
to decide very complicated and important questions of facts of heredity and legitimacy as well, 
which, tn all probability, in view of the wording of section 19, may not have been intended. Even 
apart from this, the procedure prescribed is also a summary procedure, which is highly unsuited 
to any inquiry about the titles of third persons.” 
The actual decision of the High Court was, however, not based on the view 
tentatively expressed in the above passage. What the High Court proceeded 
to hold was that, assuming that it was the Charity Commissioner who had to 
decide disputes even with regard to the rights of third parties in the property 
in question, respondents Nos. 1 and 2 before it had not had a proper opportunity 
of meeting the case in the proceedings before the Assistant Charity Commissioner 
or the Deputy Charity Commissioner. Moreover, in my opinion, the statement 
of Jaw contained in the passage quoted above is not even an obiter dictum. 'The 
words “in all probability” italicised by me in that passage show that the state- 
ment contained therein is not a definite expression of opinion by the Court. It 
is, therefore, not an obiter dictum, but is merely in the nature of a passing obser- 
vation (vide Mohandas v. Sattanathan®). What was actually decided by Patel 
‘and K. K. Desai JJ. in the said unreported judgment was that, in fact, no 
proper opportunity had been given to respondents Nos. 1 and 2 in the proceedings 
before the Assistant Charity Commissioner or the Deputy Charity Commissioner 
and the same had, therefore, to be given by the said offizers who should allow 
them to file a written statement and lead evidence in support of their contentions. 
Both these decisions were referred to by my brother Chitale in his decision in the 
case of Adinath etc. Mandir v. Shantappa*. The plaintiff, who was one of the rever- 
sioners, had filed the said suit for partition and separate possession. of his one- 
‘fourth share in the suit land, and had contended that Ratnabai, the widow of 
the deceased, who had only a limited estate, had no right to donate the suit land 
to the Adinath Mandir. One of the grounds on which the said sı it was resisted 
was that the civil Court had no jurisdiction, to entertain and try the same in view 
of s. 80 of the Bombay Public Trusts Act, and accepting that contention, the 
trial Judge had dismissed the suit. That decision was, however, reversed in appeal 
by the District Court and it was from that decision the appeal in question which 
came up before my brother Chitale was filed in the High Court. With regard 
to the decision in Tarabenw’s case my brother Chitale observed (at p. 51) that 
the question which arose before him was not decided in the said case and had 
expressly been left open. In making that observation, he was presumably re- 
ferring to the question as to whether it was intended by the Legislature to render 
the decision of the Deputy or Assistant Charity Commissioner final and binding 
upon a person who had had no opportunity of appearing before that officer. In 
regard to the unreported judgment cf my brothers Patel and K. K. Desai cited 
above, my brother Chitale took the view (at p. 58) that the observations from 
their judgment quoted by me above which he himself quoted, in his judgment 
were obiter, but the view expressed in those observations was a considered view 
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and he was in agreement with that view. It must be pointed out that the plaintiff 
in the suit out of which the appeal came up before my brother Chitale was not a 
party to the proceedings under s. 19 of the Bombay Public Trusts Act. My brother 
Chitale observed (p. 54): i 


“«,..Considering ss.'79 and 80 and other relevant provisions of the Act, I am of the opinion 
that the question that arises in the present suit, viz. whether Ratnabai, the author of the trust, 
was capable of creating the trust in question, cannot be said to be covered by s. 79 of the Act.” 


This statement of my brother Chitale is, as a general proposition of law, in con- 
flict with the law laid down in Taraben’s case. My brother Chitale, no doubt, 
sought to distinguish Taraben’s case on the ground, that in that case the question 
as to whether it was intended by the Legislature to render the decision of the 
Charity Commissioner final and binding upon a person who has had no oppor- 
tunity of appearing hefore that officer was expressly left open. However, with 
respect to the learned Judges concerned in Taraben’s case as well as in Adineth 
Mandis case, I am unable to understand how the fact as to whether or not the 
person concerned had the opportunity of appearing before the Charity Commi- 
sioner can affect the decision of the question as to whether the jurisdiction of 
civil Courts to try the issue in regard to the ownership of the particular property, 
or the authority of the settlor to create the trust, is covered by s. 79 and con- 
sequently barred by reason of s. 80 of the Bombay Public Trusts Act, 1950, 
which is a question of statutory construction and, therefore, a pure question of 
law. There is nothing in s. 79 or s. 80'which would suggest that the bar imposed 
by them is dependent upon the person concerned having had an opportunity 
of appearing before the authorities under the Act. AHN the same, both the 
decision in Taraben’s case as well as the decision in Adinath Mandir’s case are 
binding upon me. Under the circumstances, having regard particularly to the 
importance of the question and the frequency of its occurrence, I think the 
best course that I should adopt is that the papers in the present case be placed 
before the learned Chief Justice to constitute a larger Bench to determine the 
following questions which arise in this appeal :— 


(1) Is the question as to whether the author of the trust was the owner of the particular 
property, or had the authority to create a trust in respect of the same, covered by section 79 
of the Bombay Public Trusts Act, 1950? 

(2) Whether the fact that the person concerned took part in and/or contested, and/or had 
the opportunity of appearing in the proceedings under the Bombay Public Trusts Act, in which 
that qu2stion was decided would debar him from challenging the same in a civil suit. 


The questions were considered by a Full Bench composed of Kotval C.J. and 
Chandrachud and Deshmukh: JJ. ` 


R. T. Walawalkar, for the appellant. 
Vachha & Co., for respondents Nos. 8 to 10 and 12 to 15. 
V. H. Gumaste, Government Pleader, for respondent No. 16. 


CHANDRACHUD J. Claiming to be a joint owner ofaland, one Rodabai Khoda- 
dad Merwan Irani filed Civil Suit No. 56 of 1958 against her brother Jamshedji 
and her sister Baimai for partition and separate possession of her one-third share. 
She withdrew that suit on August 8, 1959 in pursuance of an agreement dated. 
July 19, 1959, under’ which Jamshedji agreed to convey the property to the 
“Tarapur. Parsee Zoroastrian Anjuman Trust”, reserving a life interest to him- 
self. Jamshedji did execute a deed of trust on April 24, 1960 but he created 
thereunder a life interest not only in favour of himself but also in favour of one, 
Jerbai Irani. On the death of Jamshedji on April 9, 1962, the trustees took 
possession of the land. In the meanwhile, Baimai had died on March 27, .1960. 

On August 4, 1962, Rodabai brought this suit (No. 181 of 1962) in the Court 
of the Civil Judge, Junior Division, Dahanu, impleading thereto the ‘Trustees , 
(defendants 1 to 7), the heirs of Baimai (defendants 8 to 18) and the Charity 
Commissioner (defendant No. 14). “By her suit, Rodabai asked for partition ` 
and, separate possession of her one-half share in the suit property, the other 
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half, according to her, being .of the. ownership of defendants 8 to 18. Her case 
is that under the agreement dated July’ 19, 1959, she and her sister were to 
get the property in equal shares on the death of their brother Jamshedji, 
unless he created, a trust reserving no more: than a life interest to himself and 
to himself only. o . 

The Charity Commissioner filed his written statement in the suit on November 
21, 1962 contending that the civil Court had no jurisdiction to decide the ques- 
tions raised in the suit as defendant No-'l: had filed an application under s. 18 
of the Bombay Public Trusts Act, 1950 (herein called “the Act”) and as the 
inquiry into. that application was‘ pending before the Assistant Charity Com- 
missioner under s. 19 of that Act, The application under s. 18 was filed by 
defendant ’No. 1 on November 1,'1962 for registration of the Trust in the name 
of “Jamshed Baug Trust”. By their. written statement dated December 12, 
1962 the trustees raised several other contentions’ with which we are not con- 
cerned here. On a motion made by the Charity Commissioner the suit was stayed, 
pending the decision of the inquiry under s. 19. | 

Rodabai was thereafter impleaded to that inquiry. She filed her objections 
in that proceeding,-contending that the provisions of the trust deed executed 
by Jamshedji were in breach of the agreement of July 19, 1959 and therefore, 
the trust -was invalid. She also contended that ‘the Assistant Charity Commis- 
sioner had‘no jurisdiction to decide or deal with the questions raised by her and 
that ‘those questions had to be decided in the suit which she had brought even 
before defendant No. 1 had made the application under s. 18. On the day of 
hearing; she filed an application stating that “the important question of title to 
the property is being litigated in a Court of competent jurisdiction”, that “no 
useful purpose will be served by pursuing-this. application till the final decision 
in'the'suit’’ and therefore, she did not want to take further part in the proceedings. 
On Rodabai’s death her legal representatives filed a note stating similarly that 
they did not desire to take part in the inquiry. > > 

On September 14, 1968, the Assistant: Charity Commissioner concluded the 
inquiry, holding that the trust existed, that it was-a public trust and that thesole 
property included’ in the trust deed—Survey No. 112/2 of Boisar, District Thana 
—was the property of the trust. Rodabai’s‘heirs took no notice of these findings. 

Going back to Rodabai’s suit from which this appeal arises, after her heirs 
were brought on the record of the suit, the trial Court dismissed the suit holding 
on a preliminary contention that it had no jurisdiction to decide or deal with the 
questions raised in the suit by reason of the' bar arising under s. 80 of the Act. 
This decree was reversed, in appeal by the learned Assistant Judge, Thana, who 
remanded; the suit for hearing on thé other issues.” Against that order defendants 
Nos. 1 and 2 have filed this appeal. ‘In view of certain judgments of this Court 
and in view of the importance of thequestions involved in the appeal, Vimadalal J., 
before whom the appeal. came for ‘hearing, has‘ referred two questions for the 
decision of the Ful] Bench. We have'modified those questions to read as follows : 


(1) Is the. question whether the author of the trust was the lawful owner of the property of 
which he has created the trust or had otherwise authority to create the particular trust, covered 
by section 79 read with section 80 of the Bombay Public Trusts Act, 1950? 

(2) Can a person who has once appeared in the proceedings under the Bombay Public Trusts 
Act and has. madé his contentions therein on tlie above question, bring‘a suit in a civil Court 
in respect of such a question? ` Or, 

(3) Has the Civil Court no jurisdiction to deal with or decide such a question by reason of 
section 80 of the Act? + sy. 

The provisions of the Act may, for convenience, be considered, under four heads : 
(1) Initiation-of proceedings, (2) The Scope, of Inquiry, (8) Remedies available to 
persons aggrieved, by orders passed under the Act and (4) Ouster of jurisdiction 
of the civil,Courts. . eo | a, aa 

Initiation of proceedings: - Section 18 (1) of-the Act casts a duty on the trustee 
of every public trust to which the Act applies,.to make an application for the 
registration of that trust. What constitutes a trust has not been defined in the 


204 THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


Act, but s. 2 (20) provides that words and expressions used but not defined in the 
Act and defined in the Indian Trusts Act, 1882 shall have the meaning assigned 
to them in that Act. Section 3 of the Indian Trusts Act defines a trust as i 


- “An obligation annexed to the ownership of property and arising out of confidence reposed 
in and accepted by the owner or declared and accepted by him for the benefit of another and of 
another and the owner”. 


Section 2 (13) of the Act defines a public trust to mean an express or constructive 
trust for either a public, religious or charitable purpose or both and includes a 
ter ple, a math and a wakf ete., and a society formed either for a religious or 
charitable purpose or for both and registered under the Societies Registration 
Act, 1860. Section 18 (2) requires that an application under s. 18 (1) must 
be .made to the Deputy or Assistant Charity Commissioner of the 
particular region or. sub-region. Sections 5 (2) and 5 (2A) provide for 
the appointment of a Deputy Charity Commissioner and an Assistant 
Charity Commissioner and prescribe the qualifications necessary for appointment 
to these posts. . Section 18 (4) provides that in the case of a public trust created 
before the Act was applied to it, the application must be made within three months 
. from the date of the application of the Act, and in the case of a public trust created 
after the Act comes into force, within three months of its creation. Section 18 
(5) provides that the application must contain “particulars”, like the name of 
the trust, the names of the trustees, the mode of succession to the office of the 
trustee etc., and such other particulars which may be prescribed by the rules. 

In exercise of the powers conferred by s. 84 of the Act, the State Government 
has framed “The Bombay Public Trusts Rules, 1951” (hereinafter called “‘the 
Rules”). Rule 6 provides that in addition to the particulars specified in s. 18 
(5), the application for registration shall contain particulars regarding documents 
creating the trust, objects of the trust, etc. Rule 7A, which was introduced for 
the first time on December 28, 1967 provides that on receipt of an application, 
the Deputy or Assistant Charity Commissioner shall cause a publie notice to be 
given in a local newspaper and that a copy of such notice shall be affixed on the 
notice board as also on some conspicuous part of the property, calling upon all 
persons having interest to submit their objections within thirty days. This rule 
has been substituted by a new rule with effect from June 12, 1970 but, in material 
respects, the new rule is identical with the old. Under Schedule B to the Act 
read with s. 79D, an application for the registration of,a public trust has to bear 
a Court-fee stamp of Rs. 2. Under Rule 6 (5), the application is also required 
to be accompanied by a cash fee varying between Rs. 8 and Rs. 25 depending 
upon the value of the property: belonging to the public trust. Di 

Scope of the Inquiry : Sections 19 (1) and (2) provide that on the receipt of 
an application under s. 18 or upon an application made by any person. having 
interest in a public trust or on his own motion, the Deputy or Assistant Charity 
Commissicner shall make an inquiry in the preseribed manner for the purpose 
of ascerlaining whether a trust exists and whether such trust is a public trust, 
and whether any property is property of such trust. Briefly,.s. 2 (10) defines 
“person having interest”, as including persons who in the case of a temple are 
entitled to attend it or in the case of a math, the disciples of the math or in the 
case of a wakf, persons who are entitled to receive a benefit from the wakf or in 
the case of any other public trust, any beneficiary, Rule 7 which deals with the 
manner of inquiry provides that except as expressly provided in the rules, in- 
quiries under the Act shall be held as far as possible in the Greater Bombay Region 
in accordance with the procedure prescribed for the trial of suits under the Pre- 
sidency Small Cause Courts Act, 1882, and elsewhere under the Provincial Small 
Cause Courts Act, 1887. The rule further says that in any inquiry a party may 
appear in person or by his recognised agent or by.a pleader duly appointed to 
act on his behalf, provided that if the Deputy or Assistant Chairty’ Commissioner 
so directs such appearance shall be made by the party in person. Rule 11, which 
provides for the manner of recording evidence of witnesses, says that at any 
inquiry or other proceeding under the Act as the examination of each witness 
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proceeds, the officer holding the i nay 'or proceeding shall make a memorandum 
in English of the substance of what each witness deposes and if the officer is un- 
able to make such a memorandum, he-shall cause it to be made in writing from 
his dictation. Section 78 provides that in holding inquiries under the Act, the 
officer holding it shall have the same powers that are vested in Courts under the 
Code of Civil Procedure in respect of proof of facts by affidavits, summoning and 
enforcing the attendance of any person and examining. him on oath, compelling 
the -production of documents and issuing of commissions. Under s. 74, all in- 
quiries under the Act are deemed to ‘be judicial proceedings within the meaning 
of ss. 193, 219 and 228 of the Indian Penal Code. 

. Under s. 20, on completion ofthe iiquiry under s. 19, the Deputy or Assistant 
Charity Commissioner has to record his findings with reasons therefor as to the 
matters mentioned in s. 19. Under s: 21 (Z), the Deputy- or Assistant Charity 
Commissioner has to make entries in the register kept under-s. 17 in accordance 
with the findings recorded by him and under s. 21 (2) the entires so made shall, 
subject to the provisions of the Act and subject to any change recorded under 
the other provisions, be “final and conclusive’. Section 22 imposes an 
obligation. on the trustees to report a change or a proposed change in the 
entries, to the, Deputy or Assistant ,.Charity Commissioner within a certain 
period. Under s. 22A, if at any time after the entries are made in the register 
under s. 21 or'22 it appears to the Deputy or Assistant Charity Commissioner 
that “any particular relating to any public trust, which was not the subject- 
matter of the inquiry under section .19; or sub-section (3) of section 22, as the 
case may be, has remained to be inquired into”, further inquiry may be made in 
the prescribed manner and the entries may be changed accordingly. ‘The provi- 
sions of ss. 19, 20, 21 and 22 are made applicable to the inquiries held under s. 22A. 
Under s. 26 any Court of competent jurisdiction deciding any question relating 
to any public trust which by or under the provisions of the Act it is not expressly 
or impliedly barred from deciding, has to send a copy of its decision to the Cha- 
rity Commissioner who has to make entries in the register kept under s. 17 so as 
to accord with such decision. Under r. 8 when a public trust is enrolled in the 
Register of Public Trusts, a certificate in the prescribed form has to be issued to 
the trustees in token of the registration. Under s. 21 no suit to enforce a right 
on behalf of a public trust which has ‘not been registered under the Act can be 
heard. or decided by. any Court. 


Remedies available to persons aggrieved’ by orders passed under the Act: Section 
70 provides, to the extent material, that an appeal may be filed to the Charity 
Commissioner against the finding or.order of.the Deputy or Assistant Charity 
Commissioner under ss. 20 and 22A. Under sub-s. (3) of s. 70 the Charity Com- 
missioner has the power to direct the Deputy or Assistant Charity Commissioner 
to. make further inquiry or to take such additional evidence as he may think 
necessary or he may himself take such additional evidence. Under s. 70A (2), 
in any of the cases mentioned in-s. 70 the Charity Commissioner may call for and 
examine. the record and proceedings of such case for the purpose of satisfying 
himself as to the correctness-of ‘any finding or order passed by the Deputy or 
Assistant Charity Commissioner. The Charity Commissioner can either cause 
a further inquiry to be made and direct that additional evidence be taken or he 

may take such additional evidence himself. Under s. 70A (2), the Charity Com- 
' missioner cannot exercise „his revisional powers during the period of an appeal 
or in cases in which an order has been passed either in an appeal filed under s. 70 
or 71 or on an application made under s. 72. Section 72 provides that any 
person aggrieved by the decision of the Charity Commissioner, ‘inter alia, under 
s. 70 or 70A or on the questions whether a trust exists and whether such trust 
is a public trust or whether any property is the property of such trust, may apply 
to the “Court” to set-aside the said decision. Section 2 (4) defines a “Court” 
to. mean in Greater Bombay, the City Civil Court and elsewhere, the District 
Court. Under s. 72 (ZA),;no party to an application under s. 72 (1) is entitled 
to produce additional, evidence, except in the cases mentioned therein. Under 
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s. 72 (4) an appeal lies to:the High Court pains the decision of the Court : as if 
such decision was a decree from which an appeal ordinarily lies. 


. Ouster of jurisdiction of the Civil Courts: Section 79 (1) provides: 


“Any question, whether or not a trust exists and such trust is a public trust or particular pro- 
perty is the property of such trust, shall be decided by the Deputy or Assistant Charity Com- 
missioner or the Charity Commissioner in- appeal as provided by this Act.” 


Under sub-s. (2) of that section the decision of these authorities, unless set aside 
by the decision. of the Court or the Hi gh Court, is ‘final and conclusive”. Under 
gs. 80, 


“Save as expressly provided in this Act, no civil court. shall have jurisdiction to decide or 
deal with any question which is by or under this Act to,be decided or dealt with by any officer 
or authority under this Act, or in respect of which the decision or order of. such oe or 
authority has been made final and conclusive.” š i 


The word “or” occurring-in the last clause of this section just before the words 
“in respect of which...” has been deleted by Maharashtra Act XX of 1971. 

Section -50 to which a reference may be usefully made under this head ‘says 
that in any case where it is alleged that there is a breach of a public trust, or 
where the direction of the Court is deemed necessary for the administration of 
any public trust ete., the Charity Commissioner, or two or more persons having 
an interest in the trust and having obtained the consent in writing of the Charity 
Commissioner, may institute a suit for recovering possession of the property, 
removal of any trustee, the appointment of-a new trustee, ete. ` 

In the light of these provisions, the first question which we have to decide is 
whether the civil Court has jurisdiction to decide or deal with the questions raised 
in Rodabai’s suit in regard to her title to-the suit property and in regard to the’ 
corresponding lack of power or title in Jamshedji to convey that property to the 
trust. Jn the language of s. 80, the answer to this question must de a ga upon 
whether by or under the Act these- ‘questions are to be decided or dealt with by 
any officer or authority under the Act and such decision.is made final and con- 
clusive by the Act. The relevant provision stated’ as conferring the requisite 
power being s. 79, the precise point for determination is whether the aforesaid 
questions arising in Rodabai’s suit are to be decided or dealt with by the Deputy 
or Assistant: Charity Commissioner in the inquiry under s. 19 and whether the, 
decision of these questions is made final and conclusive by the Act. If yes, it 
would be incompetent to the civil Court'to decide or deal with those questions, 
because by s. 80 its jurisdiction in that regard is expressly excluded. It must. 
be stated that in order that the jurisdiction of the civil Court to decide or deal 
with a-question may be barred under s. 80, it is necessary both that by or under 
the Act the particular question has to be decided or dealt with by an officer or 
authority under the Act and the decision of such officer or authority has been 
made final and conclusive by the Act. The word ‘or’ which originally appeared 
in s. 80 before the last clause “in respect-of -which the decision or order.,.has- 
been made final and conclusive” had evidently crept in through oversight. - It 
has been deleted by’ Maharashtra Act XX ok 1971, probably, to make clear what 
was not sufficiently clear. 

For deciding whether s. 80 is weeded in a given case; one must consider what, 
in substance and not merely in form, is the nature of the claim made in the suit‘ 
and the real relief sought therein. If in order to afford that relief it is: 
necessary for the Court to decide or deal with a question which by or 
under the Act is to be decided or dealt with by an officer or authority 
appointed .under the Act, the civil Court’s jurisdiction in that behalf is ousted. 
Such questions must be left to the sole and exclusive decision of the authorities 
specified in the Act, whether they are questions of fact or of law and whether 
they are simple or complicated. It is true that ouster of jurisdiction of civil 
Courts is not to be readily inferred and the normal rule is the one contained in 
s.9 ofthe Code of Civil Procedure that civil Courts have jurisdiction to try all suits’ 
of a civil nature. But this rule’is subject to the exception -contained in that’ 
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section itself and: the exception is that the cognizance’ of certain suits by civil 
Courts may be expressly or impliedly barred.’ Section 80 contain’ an express 
provision of ouster and though its dual conditions must he satisfied strictly before 
the decision of a question can, be barred from the‘cognizance of a normal juris- 
diction, it would be, wrong to; import into that provision any extraneous or col- 
lateral considerations; as for example whether the question’ involved is simple or 
complicated. .If law provides that a question must be decided by a particular 
authority to the exclusion of the civil;Courts that.authority cannot throw up its 
hands in despair and refuse to decide the question on the ground that it involves 
consideration of intricate problems. Nor, indeed, can the civil Court displace 
the jurisdiction of that authorily by arrogating to itself the sole power to decide 
ridin aati questions. Once the normal presumption arising under s. 9 of the 
Civil Procedure Code is overborne, there is no scope for limiting the jurisdiction 
of an exclusive forum to simple and straightforward questions.: What must 
therefore be considered. here is whether the two conditions of s. 80 are satisfied. 


Turning to that consideration, let us' first see what questions are to be decided 
or, dealt with by the: Deputy or Assistant. Charity Commissioner in respect of 
which the decision is final and conclusive. Under:ss. 19 (Z) and (2), the Deputy 
or Assistant. Charity Commissioner has to make an inquiry for the purpose of 
ascertaining “whether a trust exists and whether such trust is a public irust” 
and' ‘‘whether any property is the property of such trust.” Under s. 21(2) the 
entries which the authorities have to make, after the decision is recorded under 
s. 20 in the inquiry held under s. 19, are final ‘and conclusive. ‘Section 79(1) 
provides expressly that the question whether or not a trust exists and such trust. 
is a public trust or particular property is the property of such trust shall be de- 
cided by the Deputy or Assistant Charity. Commissioner and such decision shall 
be final and conclusive. ' . 


The provisions of s. 79.are too clear to admit of doubt or difficulty as regards 
the description: of questions which the Deputy or Assistant Charity Commissioner 
. has to decide or deal with under the Act and in respect of which the decision is 
final and conclusive. The next step, however, is fraught with difficulty and 
that step is to determine the scope and ambit of these questions. The first of 
the three. questions which: the Deputy or Assistant Charity Commissioner has to 
decide is “whether or not a trust exists”. We find it impossible to accept the con- 
tention of the contesting respondents that all that is required to be decided 
under this head is whether in fact a trust is made and is in existence. The mere 
production. of a deed of trust would in most cases suffice to furnish an answer 
to this question, if that be the true import of. that question. In our opinion, 
what the, authorities have to decide while dealing with the first question is 
whether the trust is. valid and lawful and can therefore be said to exist. A deed 
of trust is normally. enough proof ofthe existence of a trust. But the deed may 
itself disclose.that the author of the trust is incompetent to contract, being, for 
example, a,minor.or that the object of the trust is unlawful. In such cases, 
' it seems: unreasonable to suppose that the authorities charged with the duty 
of conducting inquiries into public trusts could still come to the conclusioa that 
the “trust exists,’; Such trusts can have no ‘existence in the eye of law and it 
cannot be that a quasi-judicial authority; like the Deputy or Assistant Charity 
Commissioner, could find that a trust created by a person incompetent to con- 
tract, or a trust created for an unlawful purpose,, “exists”. Sections 10 to 18 
of the Act contain provisions regarding “validity of certain public trusts” and 
regard must also be had to.those provisions in -determining whether a trust 
is valid sot that it can -be held to exist. oo , 

The second question which the authorities have to decide under s. 79 is whether 
“such trust is a public trust”. The ambit of this inquiry is indicated by the 
definition of public trust'in s. 2(13). The authorities have therefore to satisfy 
themselves whether a trust which is otherwise lawful and valid satisfies the re- 
quirement of that provision. For determining that question regard must also 
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be had to the provisions of s. 9 of the Act which provides as to what purposes 
are included’ in the expression ‘‘charitable purpose”. 


The third question relegated to the decision of the Deputy or Assistant Charity 
Commissioner is whether the “particular property is the property of such trust.” 
This clause is couched in words of doubtful import leading to the expression of 
divergent views as regards its scope.: Learned counsel for the appellant contends 
for the view that as the question whether the particular property isthe property of 
the trust cannot be answered without deciding whether the author of the trust 
had the right or title to the property conveyed to the trust, the authorities must 
decide this latter question and, indeed, it is their function and duty to decide it. 
It is urged that questions of title to the particular property are thus required to 
be decided in inquiries under s. 19 and the jurisdiction of the civil Court to decide 
those questions is barred under s. 80. The contesting respondents contend for 
the rival view that the question whether the author of the trust had title to the 
property conveyed to the trust is outside the scope of the inquiry under s. 19 
` and therefore, the jurisdiction of the civil Courts to decide or deal with that 
question is not barred. The learned Government Pleader has pointed out the 
merits and demerits of both the views but he has given good reasons why the 
contention of the respondents should be accepted in preference to that ofthe 
appellant. Having considered the matter in all the aspects presented before us, 
we are of the opinion that the respondents are right in their contention. The 
purpose of the Act, the procedure prescribed for inquiries under s. 19, the absence 
of any remedy under the Act to those who were not parties to the inquiry under 
s. 19 but whose anterior or superior title would be concluded by the decision in 
that inquiry and the’ general scheme of the Act, all tend to show that questions 
of title to the trust property are outside the scope of the inquiry under s, 19. 


The short title of the Act shows that it is “An Act to regulate and to make 
better provision for the administration of public religious and charitable trusts 
in the State of Bombay”. The preamble of the Act is in the same terms. ‘The 
Statement of Objects and Reasons shows that the then Government of Bombay 
had appointed a Committee under the Chairmanship of the late Mr. Justice 
Tendolkar “to investigate into the question of the administration and manage- 
ment of trusts'and endowments in the province of Bombay for public purposes”. 
Under the terms of reference, the Committee was directed to investigate into 
the question of the administration of public, religious and charitable trusts for 
the benefit of the Hindu and Jain communities with special reference to the 
prevailing abuses in the administration of such trusts, measures necessary for 
removing such abuses, steps to be taken for an effective supervision, regulation 
and control of the administration and management of such trusts etc. The 
recommendations of the Committee were accepted by and large, and were 
embodied in the Act which has been made saplicable to religious and chari- 
table trusts created for the benefit of all communities. It is thus clear that the 
dominant purpose of the Act is to regulate the administration of public trusts 
and, not to settle disputed titles to the property alleged to belong to the trust. 
Towards that end the Act contains copious provisions in regard to “Accounts 
and Audit” (Chapter V), Control over Public Trusts (Chapter VI), Functions and 
Powers of Charity Commissioner (Chapter VII) and the Public Trust Adminis- 
tration Fund (Chapter VIII). 


The procedure prescribed by the Act for the conduct of inquiries under s. 19 
is wholly unsuited to a proper and effective adjudication of disputed titles to the 
trust property. Under s. 19 the Deputy or Assistant Charity Commissioner has 
to conduct an inquiry “in the prescribed manner”. Rule 7 which deals with the 
manner of inquiries provides that the procedure prescribed for the trial of suits 
under the Presidency Small Cause Courts Act, 1882 or the- Provincial Small 
Cause Courts Act, 1887, as.the case may be, would apply to the proceedings 
under s. 19. Under s: 19(@), (e), (f) and (g) of the Presidency Small Cause Courts 
Act, 1882 and under item 4 of the Second Schedule of the Provincial Small 
Cause Courts Act, 1887, the jurisdiction of Small Cause Courts to decide ques- 
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tions of title to immovable property is expressly excluded and the procedure 
devised for trials under these Acts . is consequently far too summary for a proper 
adjudication of such titles. The provision in rule 7 that a party to an inquiry 
can appear through an agent and the power of the Tribunal to exclude lawyers 
from the inquiries reveal to some extent the narrow nature of the inquiry envi- 
saged by s. 19. ; 

Rule 11 provides that the officer holding the inquiry may only make a memo- 
randum of the substance of what each witness deposes. It is unthinkable that 
questions of title could be permitted to be decided by a Tribunal finally and 
conclusively without any obligation to record the evidence fully. It is a matter 
of common experience that subtle shades of evidence are often missed in a me- 
morandum containing merely the substance of the evidence. 

Even perhaps of greater importance than these rules is the provision con- 
tained in rule 7A. It provides, to the extent material, that on receipt of an 
application, the Deputy or Assistant Charity Commissioner shall cause a publie 
notice to be given calling upon all persons having interest to submit their 
objections. It is significant that until this rule was introduced on December 28, 
1967, there was no provision whatsoever in the Act or the Rules for giving any 
notice, publie or individual, to any person before the commencement of the 
inquiry under s. 19. The Act was passed on August 14, 1950 and was made 
applicable to public trusts on January-21, 1952. For over 15 years, inquiries 
under s. 19 could be and were in fact conducted without issuing any notice to 
any one whatsoever. It seems to us plain that such inquiries could not possibly 
conclude disputed titles. The introduction of rule 7A makes no difference to 
that position, because it provides for a public notice only and that too, “calling 
upon all persons having interest”, to submit their objections. Stated briefly, 
s. 2(10) of the Act says that “person having interest includes” in the case of a 
temple, persons who are entitled (for example) to attend it, in the case of a math 
(for example) the disciples of the math, in the case of a wakf, persons who are 
entitled to receive benefits from the wakf ete., in the case of a society registered 
under the Societies Registration Act, 1860, a member of the society and in the 
case of any other public trust, any beneficiary. The word “includes” which 
was substituted in s. 2(10) for the word “means” by Bombay Act XXVIII of 
1958 may show that the definition is not exhaustive but the inclusion of a parti- 
cular class of persons only in the definition affords a strong indication of the 
scope of the inquiry under s. 19. We are also not unmindful that the definition 
in s. 2(10) is for the purpose of the Act but normally, similar expressions used in 
the Act and the Rules must bear the same meaning. Section 2(10) shows that 
the Deputy or Assistant Charity Commissioner is expected and required to de- 
cide questions raised at the instance of persons who are interested in the trust. 
It is no part of their function under s: 19 to decide claims which are adverse to 
the trust and which are made in assertion of titles which are hostile to the trust. 
Such titles cannot be held concluded in violation of the principles of natural 
justice. 

Neither the Act nor the Rules contemplate that persons who claim adversely 
to the trust or who dispute the right or title of the ‘author of the trust to the 
trust property must be heard in the inquiry under s.19. In fact, s. 19 and rule 
7A(L) only reckon applications under s. 18 which are to be made by trustees and 
applications by “any person having interest in a public trust.” Surely, persons 
in the position of Rodabai and Baimai are not persons “having interest in a public 
trust”, They are interested in the assertion of their own private title to the 
property and in disputing the right of Jamshedji to convey that property to the 
trust. We might mention that in A. Karim v. Raipur Municipality!, the Su- 
preme Court held that contested questions of title did not fall within the scope 
of inquiry which the “Registrar” is authorised to hold under s. 5 of the Madhya 
Pradesh Public Trust Act, 1951. We cannot, however, draw on that decision 
as the provisions of the M.P. Act were different in material respects. 


“1 [1965] ALR. S.C. 1744. 
B.L.R.—14. 
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It is urged on behalf of the appellant that if this be the true nature of the 
inquiry under s. 19, it was needless to provide for an array of remedies against 
the decision of the. Deputy or Assistant Charity Commissioner. Section 70 
provides for an appeal to the Charity Commissioner, s. 70A confers revisional 
powers on the Charity Commissioner, s. 72 provides that an application can be 
filed to the Court against the decision of the Charity Commissioner and under 
sub-s. (£) of that section an appeal lies to the High Court against the decision of 
the Court. The fact that the Legislature has expressly provided for these re- 
medies against the decisions rendered under s. 19 is undoubtedly relevant, 
because sur mary decisions are seldom accorded the privilege of being taken 
that high. But we are of the opinion that this circumstance is not sufficient by 
itself to extend the scope of the inquiry under s. 19 so as to bring within its sweep 
contested questions as regards title to the trust property. 


And speaking of remedies, what is truly important is that the Act provides 
no remedy to a person whose title is deemed to have been concluded by the 
order of the Deputy or Assistant Charity Commissioner, without affording to 
him an opportunity of being heard. The argument is that the decision that a 
particular property belongs to the trust involves the determination that it belongs 
to no one else and, therefore, after the Deputy or Assistant Charity Commissioner 
records a decision in the inquiry, the civil Court has no jurisdiction, in view of 
s. 80, to decide any question regarding: title to the particular property. It js 
legitimate to inquire : ifs. 80 bars the suit, does the Act provide a remedy to the 
aggrieved person, a person who has had no opportunity: to be heard, as a self- 
contained Code should provide ? 


Counsel for the appellant contends that s. 22A provides such a remedy. But 
that, in our opinion, is reading far too much in that section. It provides that 
if at any time after the entries are made in the register it appears to the Deputy 
or Assistant Commissioner that “any particular-relating to any public trust, 
which was not the subject-matter of the inquiry under section 19... has remained 
to be inquired into”, a further inquiry may be made in the prescribed manner. 
The pre-condition of this section is that a particular relating to a public trust 
must have remained to be inquired into. This must mean that any particular 
which could have been inquiried into by the Deputy or Assistant Charity Com- 
missioner has remained to be inquired into. That takes one back to s. 19 which 
speaks of a trustee’s application under s. 18, or an application by a “person having 
interest in a public trust.” Rule 7A(1) uses‘ similar language and rule 7A(1)(b) 
says that “all persons‘ having interest” to submit their objections shall be called 
upon to do so by a copy ‘of the publie‘notice affixed on the Board of the Deputy 
or Assistant Charity Commissioner. If the Act and the Rules thus contemplate 
in terms that the inquiry must be limited to the contentions of persons interested 
in the trust, there is no place in that inquiry for a person who wants to set up a 
title which is hostile to the trust. Such a claim is not a “particular relating to” 
the public trust, nor can it be said that it “has remained to be inquired into”. 


Section 18(5) and rule 6 prescribe the “particulars” which the application 
under s. 18(7) must contain.- These provisions show that what has to be dis- 
closed in the application is matters in which the trust is interested, matters which 
are necessary to know for the purpose of registration of the trust, so that its 
affairs can properly be regulated and administered. Section 18(5) provides that 
the application shall by way of particulars set out the name of the trust, the 
names and addresses of the trustees, the mode of succession to the office of the 
trustee, the list of property belonging to. the trust, etc. Rule 6 provides that in 
addition to these particulars, the application shall also contain particulars 
regarding documents creating the trust, objects of the trust, sources of its in- 
come, incumbrances on the trust property and ‘particulars as to title deeds per- 
taining to the trust property. All these are matters pertaining to the trust pro- 
perty in which the trust and the trustees are interested. Facts pertaining to the 
history of title to the trust property do not find a place in these provisions, be- 
cause they do not constitute particulars.in the sense in which that word is used 
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in s..18(5) and rule 6. The use of the expression “any other particulars’ in 
s. 19(viit) does not throw much light on this question; because what is mentioned 
in the preceding clauses of s. 19 is partly what is to be ascertained in the inquiry 
and every one'of the preceding seven clauses cannot necessarily be deemed -to 
refer to a “particular”. - . à : 


A, learned single Judge of the Gujarat High Court—the late Mr. Justice M. R. 
Mody—thas held in Ishwarlal Nanalal v. Ghancht Chimanlal’, that decisions 
given under the Bombay Public Trusts Act have the effect of a judgment in rem 
and that s, 22A of the Act:casts an obligation on the Deputy or Assistant Charity 
Commissioner to hold a further inquiry if the claim of any third party is left out 
of consideration in a' previous inquiry under s. 19. With respect, we are un- 
able to agreé with this view. The inadequate procedure prescribed for inquiries 
under s. 19; the absence of any provision for the issuance of a notice to those 
whose interests are likely to be affected by a decision rendered in that inquiry 
and the dominant purpose of, the Act that public trusts should be compulsorily 
registrable so that they can be, more effectively regulated and administered show 
that contests regarding titles of third parties have.no place in the scheme of the 
Act. - With respect, we also see no support for the proposition that decisions 
given under s. 19 are judgments in rem. Section 41 of the Evidence Act does not 
accord that pride of place to such summary decisions. Mody J., it must be 
stated, has not ‘considered the whole scheme of the Act. He says “I would have 
had to consider the whole scheme of the Act had I not been fortunate enough 
. to find a judgment of our own Court reported in Kuberbhai v. Purshottamdas.’® 
That is a judgment of J. M. Shelat J. which involved different considerations alto- 
gether. There, the Court was concerned to determine whether in view of s. 80, 
the eivil Court had jurisdiction to decide a suit by which plaintiffs asked for a 
declaration that certain properties belonged to the public trust, for a change in 
the name of the trust, for a change in the mode.of succession to the office of the 
trustee, for removal of one of the defendants as a trustee, for appointment of 
new trustees and for settlement of a scheme. Plaintiffs participated in the 
inquiry under s. 19 and went in appeal to the Charity Commissioner against the 
decision of the Assistant Charity Commissioner. Thereafter they filed a suit 
for obtaining. the reliefs mentioned above. Shelat J. held that a complete code 
is, provided by the Act for dealing with matters set out in ss. 18 and 19 and that 
the provisions of s. 80 bar the jurisdiction of civil Courts in the two categories of 
matters, namely, (1) those questions left under the Act to be decided by the 
Deputy or Assistant Charity Commissioner under ss. 18 and 19, and (2) those 
which the Act has made final and conclusive under s. 79(7) and s. 21(2) of the 
Act The question whether titles of third parties can be adjudicated upon in an 
inquiry. under s. 19 was not betore the Court. 


Mody J. has also drawn on the judgment of Shelat J. for determining the 
scope of s. 22A. But all that was said in Kuberbhai’s case-is that the word 
‘particular’ mentioned in s. 22A, would mean any information or detail as to a 
trust which has not been considered in a previous inquiry under s. 19. This 
observation would not justify the conclusion to which Mody J. came that a claim 
of a third party tò the trust property can be inquired into under s. 22A, if it was 
not previously considered in the inquiry held under s. 19. 


The appellant contends . that quite apart from s. 22A, s. 70A provides an 
adequate remedy to a third party whose title is affected by the decision of the 
Deputy or Assistant Charity Commissioner. This submission also lacks sub- 
stance. Revisional ‘powers are always discretionary and the power conferred 
by s. 70A on the Charity Commissioner is no exception to that rule. Besides, 
a third party may find himself in a quandary if a party to the proceeding under 
s. 19 has filed-an appeal under s. 70 or an application under s. 72 and orders have 
been passed in those proceedings. Sub-section (2)(b) of s. 70A provides that in 
such cases the Charity Commissioner cannot exercise his revisional powers. 


2 [1968] 4 Guj.767. °° 8 (1961 2 Guj. L.R. 564. 
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The contention that a tribunal of exclusive jurisdiction also possesses the right 
to decide questions which are incidental to the determination of the main ques- 
tion does not carry the matter any further. The question as regards the title 
of a third party to the trust property is not by any means a question incidental 
to the determination of the main question whether the particular property is the 
property of the public trust. l 

Counsel for the appellant has drawn our attention to decisions under the 
Administration of Evacuee Property Act, 1950, one of which is reported in 
Custodian, Evacuce Property, Punjab v. Jafram Begum‘. The parallel of deci- 
sions under that Act is, in our opinion, not apposite. Section 2(f) of that Act 
defines ‘‘evacuee property” to mean any property of an evacuee whether held 
by him as owner or as a trustee or as a beneficiary or as a tenant or in any other 
capacity and includes any property which has been obtained by any person from 
an evacuee after August 14, 1947. Section 7 of that Act empowers the Custo- 
dian to give notice, where he is of opinion that certain property is evacuee pro- 
perty, to the person interested and after holding such inquiry into the matter as 
the circumstances of the case permit, pass an order declaring any such property 
to be evacuee property. Section 24 of that Act provides that every order made 
by the Custodian and certain other officers shall be final and shall not be called, 
in question in any Court. Section 46, with which the Supreme Court was parti- 
cularly concerned, provides that.no civil or revenue Court, save as otherwise 
expressly provided -in that Act, would have jurisdiction to entertain or adjudi- 
cate upon any question whether any property or any right to or interest in any 
property is or is not an evacuee property or in respect of any matter which the 
Custodian-General or the Custodian is empowered by or under that Act to deter- 
mine. On a consideration of these provisions and the entire scheme of the Act, 
the Supreme Court held that the Act was a complete code in itself in the matter 
of dealing with evacuee property. Wanchoo, C. J., who spoke for the Court, 
refers to an earlier decision of the Supreme Court in R. Reddy v. Addl. Custodian, 
Evacuee Property’ in which it was held that the evacuee Act 


“provides a complete machinery for a person interested in any property to put forward his 
claim before the authorities competent to deal with the question and to goin appeal or in revision 
if the person interested feels aggrieved. Having provided this complete machinery for adju- 
dication of all claims with respect to evacuee property, the Act, by S. 46, bars the jurisdiction of 
civi] or revenue courts to entertain or adjudicate upon any question whether any property or 
any right to or interest in any property is or is not evacuee property.” 


We have pointed out that the Act is not a self-contained Code and provides no 
remedy to third parties whose titles would be concluded by the decisions under 
S. 19. 

That may serve to explain the intendment of s.26 under which any Court of 
competent jurisdiction deciding any question relating to any public trust, which 
by or under the provisions of the Act it is not expressly or impliedly barred from 
deciding, has to send copy of such decision to the Charity Commissioner and the 
Charity Commissioner has to cause the entries in the register to be made or 
amended in accordance with such decision. If a civil Court upholds the title of 
a third party to the property, which under s. 19 has been found to belong to the 
trust, the record of the Charity Commissioner has to be amended so as to accord 
with that decision. Jm the instant case, therefore, the decision of the civil Court 
in Rodabi’s suit will have priority over the decision recorded in the inquiry 
under s. 19. - 

It remains now to consider the decisions of this Court which have led to this 
reference. In Taraben Baldevdas v. Charity Commr.® the petitioner had filed a 
suit in a civil Court against the respondents for a declaration that she was the 
owner of a certain sum of money lying in deposit with the respondents and that 
no one else had any right, title or interest in that sum. A, preliminary issue was 
raised, whether the suit was barred by s. 80 of the Act. During the pendency of 


4 [1968] A.I.R. S.C. 169. 6 (1955) 57 Bom. L.R. 1069. 
5 [1966] A.LR: S.C. 1488, at p. 1440. 
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the suit, respondents submitted an application to the Deputy Charity Com- 
missioner for determining whether the sum lying in deposit with them consti- 
tuted a trust and, whether the trust was a public trust within the meaning of the 
Act. The petitioner raised a preliminary contention that the Deputy Charity 
Commissioner had no jurisdiction to entertain the application as the question 
relating to the existence of the trust was involved, in the suit. That contention 
having been rejected, the petitioner applied under s. 10 of the Civil Procedure 
Code, for stay of the proceedings before the, Deputy Charity Commissioner. A, 
division bench of this Court (Bavdekar and J. C.. Shah JJ.) held that as the civil 
Court had no jurisdiction to decide the question whether the sum in the hands 
of the respondents was the property of the public’trust, the application before the 
Deputy Charity Commissioner could not be stayed. 

Shah J. who delivered the judgment of the Bench examined the scheme of 
the Act and’ observed (p. 1078) : 


“Now, jurisdiction of such amplitude having been conferred under the Act upon the Deputy 

or Assistant Charity Commissioner or the Charity Commissioner to decide questions set out in 
s. 19, and jurisdiction of the civil Courts having been simultaneously excluded, it would be 
difficult to hold that the civil Court has jurisdiction to decide the same questions over again in 
a civil suit.” 
Jt was urged there that if that be the true view of the matter, the title ofa person 
may be lost by a conclusive determination even though-he has had no cpportunity 
of being heard. This contention was expressly left open, as it was -unnecessary 
to decide-it: The decision therefore is not an authority for the proposition that 
titles of third parties can be held-concluded by the decision recorded in the 
inquiry under s. 19. The decision, however, assumes that a contest on title is 
within the purview of that inquiry and ‘that assurhption, with the greatest 
respect, is not correct. A provision of ouster like the one contained in s. 80 
a not depend for its application upon whether the person who raises the 
yarticular question in the suit was or was not a party to the proceeding before the 
tribunal in’ which the exclusive jurisdiction to decide that question is vested. 
The decision whether the trial. of a question is barred depends under s. 80 on 
whether that question is to be decided by the Deputy or Assistant Charity 
Commissioner. If the question is outside the pale of the inquiry envisaged, by 
s. 19, the civil Courts would have jurisdiction to decide or deal with the question. 
Evidently, the various considerations which have been presented before us were 
not, placed before the learned Judges who decided T'araben’s case. 

The decision of Chitale J. in Shri Adinath etc., Mandir w. Shantappa™ that 
“a person who was not a party to the proceedings under the Bombay Public 
Trusts Act, 1950, but finds that his property is .registered as trust property 
pursuant to the said proceedings, is not precluded under ss. 79 and 80 of the Act 
from filing a suit for declaration of his title to such property in a civil Court”, 
is, with respect, correct, but we must add that the same result would follow 
whether the person who raises the question regarding his title to the property 
was or was not a party to the proceedings under.s. 19, The question of ouster 
under s. 80°has to be decided by applying an objective test : Is the particular 
question one which by’ or under the Act is’ to'be decided or dealt with by the 
Deputy ‘or Assistant Charity Commissioner and is his decision made final and 
conclusive by the Act ? í ` l 

In Prataprao Marutrao v. Raje Laxzmanrao®, Patel and K. K. Desai JJ. were 
dealing with ‘a matter in which appellant No. 1 had made an application únder 
s. 18 of the Act for registration ofa trust. The inquiry into that application 
related, to the question whether.a certain land belonged to a public-trust. Against 
the decision that the land was the property of the' trust, respondents 1 and 
2 filed an appeal to the Charity Commissioner and thereafter an‘ application to 
the District Court under s. 72 of the Act.’ The learned District Judge set aside 
the decision of the Deputy Charity Commissioner and: directed‘ that respondents 


% (1964) 67 Bom. L.R. 49. . decided by Patel and K.`K. Desai JJ., on 
8 (1962) First Appeal No. 858 of 1959, “November 19,1962 (Unrep.). . 
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1 and 2 should be allowed to file their written statement and lead evidence 
in support of their contentions. Their case was that the title to the property 
was vested in them. After referring to the decision in Taraben’s case, Patel J. 
observes : 


“It is difficult, however, to assert that the Charity Commissioners have got exclusive juris- 
diction where titles of third parties may be involved. While requiring them to decide statu- 
tory issues, if finality were to be attached to certain matters, we would be permitting them 
indirectly to decide very complicated and important questions of facts of heredity and legiti- 
macy as well, which, in all probability, in view of the wording of section 19, may not have been 
intended. Even apart from this, the procedure prescribed is also a summary procedure, which 
is highly unsuited to any inquiry about the titles of third persons...” l 


These observations are really obiter, because ultimately the learned Judges dis- 
missed the appeal with a direction that the Assistant Charity Commissioner 
should decide the issues framed by the learned District Judge. The use of ex- 
pressions “in all probability” and “may not have been intended” also shows 
that the particular question was not considered and decided. We would,. how- 
ever, like to add that if a tribunal has exclusive jurisdiction to decide a question, 
it is irrelevant that the question is of a complicated nature. -As held by Gatne J. 
in Jénkibat Prahladrat v. Kashinath®, if a question falls within the exclusive 
jurisdiction of the Deputy or Assistant Charity Commissioner, it is not open to 
him to refer the parties to the civil Court on the ground that the question is 
complicated. 


For these reasons, our answer to the first question is in the negative. 


As regards questions 2 and 3, we are of the opinion that for determining 
whether the bar under s. 80 of the Act arises, it is irrelevant whether the person 
who wants to raise the particular question was or was not a party to the proceed- 
ings under s. 19. The fact that such a person was a party to those proceedings 
may, perhaps, raise a bar analogous to that of res judicata but we are not con- 
cerned with that. question and would prefer not to express any opinion thereon. 
The civil Court would, however, have the jurisdiction to decide the points men- 
tioned in question No. 1, in the sense that s. 80 cannot operate as a bar to that 
jurisdiction. 

sane papers may be sent back to the learned Single Judge for disposal of the 
appeal. 


Answers accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Bhasme. 


BABHUTMAL RAICHAND OSWAL v. LAXMIBAI RAGHUNATH 
TARTE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sees. 
13(1)(k), 23(1)(a)— Change in use of premises let out how to be determined by Court—- Burden 
of proof under s. 13(1)(k)— English decisions on English Rent Act how far applicable to rent 
control Acts in India. 


In a suit for ejectment under s. 18(1)(k) of the Bombay Rents, Hotel and Lodging House 
Rates Con*rol Act, 1947, the Court has to find out whether or not the plaintiff has succeeded 
in establishing his case that there has been a change in use of the premises. If the plain- 

- tiff shows that the premises have been wholly used for a different purpose, and that fact 
is established, nothing further need be considered by the Court and it can pass a decree in 
ejectment. If, on the other hand, the plaintiff proves that the tenant has started using the 
premises for some other additional purpose, while continuing to use it for the purpose for 
which they were let, then the Court will have to decide whether the additional purpose 


9 (1971) 78 Bom. L.R. 729. Application No. 2794 of 1967, 
*Decided, November 19, 1971. Special Civil 
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_ constitutes the primary or dominant use.-.~It will be'a question of fact to be decided in 
each particular case having regard to all the circumstances. Sometimes the extent or 

_ mode of use may be a relevant factor but it is difficult: to lay come any objective test in 
this behalf, i 

Lakshman, v.-Balkrishnat, Krishnan Nair. v.-Valliammal? and Mrs. Desideria Sequeria 

~- v. H. H. Sardar, Syedna D. A. Thaher Saiffudinsaheb®, referred to. 

Under s. 18(1)(4) of the Act the landlord: has to. allege and establish that the premises 
have not been used for, the purpose for which they were let. But once the landlord sucess- 
fully discharges that burden, thea it is for the tenant to plead and establish reasonable 
cause which prevented him from using the premises for ‘the purpose for which they were 
let. , 

While construing the provisions of rent control laws in India one cannot rely too much 

_ on the English decisions given under the ‘English Rent Act. 
; Jerbanoo F. Tata v. Dinshaw Dossabhioy Parae y*, referred to. 


Tue facts are stated-in the judgment. aa 
Marzban Mistry, with K. J. Abhyankar and C.A. Kn for the petitioner. 
oo G. Advani, . me 5S. T. Jagtiant and M. S. Nargolkar, for opponents 
os. Land 2. . : 


Buasme J. -This is an. application by ins EE whose eviction 
from the premises is ordered: by the Courts below in a suit filed by the respondent- 
plaintiffs under the provisions of the Bombay Rents, Hotel and Lodging House 
Rates Control Act (LVII of 1947). A, few facts Jeoding to ‘this ejectment pro- 
ceeding may. be stated: ,- 

The shop premises consisting of 3 Hims and 4 ghadis on the southern side ground 
floor of House No. 172 (old) in Ravivar Peth, Poona, and now known as No. 879 
(new) in Budhwar Peth, Poona are occupied by the ipetitioner’ as a monthly 
tenant at a rental of Rs. 28.42 per mọnth. The plaintiffs have purchased the 
building of which the suit premises form -part on December 12, 1963 from the 
former owner. They, terminated the petitioner’s tenancy by a notice dated 
November-12, 1964 and’ filed a suit claiming possession of the premises on several 
grounds. It will be sufficient if I refer only to one ground on which the decree 
passed, bythe Courts below is ‘based. It was stated in the plaint that the peti- 
tioner had taken the suit premises for the purpose of-a shop and he has com- 
menced using the same for residence as he is now’ residing therein with his 
family. The plaintiffs averred that the petitioner is using the ‘premiises for a 
purpose other than the one for which he initially had -taken them on rent. 

The petitioner by filing a written statement at exh. 16 resisted the claim of the 
plaintiffs. In para..3 of the written statement, the petitioner sukmitted that he 
had not taken the premises on rent only for the purpose of the shop. In fact 
he had taken the premises for his business as well:as,for his residence. In other 
words, it was the case of the petitioner that the premises were rented by him for 
the composite purpose of business and residence. ,° 


The learned ‘trial Judge framed Issue No. 2.as under: : 


“Do plaintiffs, prove that the defendant has. taken the suit premises only for the purpose 
of shop and that the defendant is now using thcse premises for residence as weU and is residing 
there with his family?” | aa be i ue - oo 


7 ot 


Issue No; ‘3 reads ‘thus :. he ee 


è 


“Tf so, do they prove that the defendant i is’ tin the: si ae for the purpose cther than 
the purpose for which the premises were leb 7? ss p> >? 


The learned, trial J udge, after consideration of the oral and d Re R evidence 


1 [1925] ALR. Bom. 398,. S.C. 27 Bom. ‘on July 16, 1958 {Unrep.). 
L.R. 937. ; Z 4 (1960) Civil Revision Application 
2. [1949] A.LLR. Mad. 785. -rac d No. 548 of 1960, decided by Patel J., on 
a? (1958) Civil ‘Revision Application’ - September: 14, 1960 (Unrep.). 
No. 481 tof Eii decided ' by: ‘Chaga - Cas o ig aa | Eg 
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adduced by the parties, recorded findings in the affirmative on these two issues. 
In view of these findings, he came to the conclusion that the defendant was using 
the premises for a purpose other than the purpose for which the premises were 
let.. He held that the plaintiffs had proved their case for possession under 
s. 13(2)(%) of the Rent Act. Aggrieved by the abovementioned decree the de- 
fendant preferred an appeal and the learned Second Extra Assistant Judge, 
Poona, confirmed the decree of the trial Court and. dismissed the appeal. The 
-petitioner is now challenging this decree in these proceedings under art. 227 of 
the Constitution of India. 

Mr. Mistry for the petitioner submitted that the lower Courts were not justified 
in recording a finding that the defendant has failed to prove that the premises 
-were originally let for the composite purpose of business and residence. As there 
is no written contract oftenancy the lower Courts had to consider only the circum- 
stantial evidence while recording findings about the terms of the tenancy. Both 
parties had relied upon oral and documentary evidence. The learned trial Judge 
has discussed all that evidence and has referred to certain documents includ- 
ing the pleadings in the earlier litigation-between the defendant and the former 
landlord Siddappa. Reliance was also placed on a-receipt exh, 91 dated July 3, 
1952 passed by Siddappa, the former landlord. The receipt contains recitals 
which indicate that the premises were used for shop purpose and the rent charged 
was for the shop premises. Both the Courts have, after assessment of the entire 
-evidence, concluded that the premises were not let for the composite purpose 
of business and residence., The tenancy was for the specific purpose of con- 
-ducting a shop or business in the suit premises. I cannot accept the contention 
of Mr. Mistry that the finding is not based on any admissible evidénce. It is a 
finding of fact and it cannot be assailed in proceedings under art. 227 of the 
Constitution. i l 

Then Mr. Mistry pointed out that a decree cannot be passed under s. 18(1)(%) 
of the Rent Act unless it is found as a fact that the premises bave not been used 
without reasonable cause for the purpose for which they were let, According 
to Mr. Mistry the evidence shows that the defendant was operated and his two 
toes were amputated. The defendant in his evidence has stated that he had, 
therefore, to shift his residence to the suit premises as he found some difficulty 
in covering the long distance by walking. But Mr. Advani for the respondent 
submitted that the defendant had not raised any plea in his written statement 
and it is for this reason that no specific issue was framed by the learned trial 
Judge. Mr. Advani argued that the burden lay on the defendant to establish 
that he had not used the premises for the purpose for which they were let as 
he had a reasonable cause for not so doing. . 

In my opinion, on a plain reading of the said clause, it is no doubt for the 
landlord to allege and establish that the premises bave not been used for the 
purpose for which they were let. ° But once the landlord successfully discharges 
that burden, then it is for the defendant-tenant to plead and establish reason- 
able cause which prevented him from using the premises for the purpose for which 
they were let. Mr. Advani rightly pointed out, even apart from the plead- 
ings, the petitioner had not raised this point in one form or the other in the Courts 
below. The petitioner cannot be allowed to raise a new point which will involve 
fresh ‘investigation of facts. 

The next contention raised by Mr. Mistry is again based on the peculiar word- 
ing of s. 18(1)(k). It is found as a fact by both the Courts below that the suit 
premises were used for conducting a shop till 1961-62. It is only in that year 
that the petitioner shifted his residence and started using the suit premises for 
the additional purpose of residence. It is true that the defendant continued to 
use, as is found by the Courts below, the premises for conducting his shop. The 
petitioner is conducting a hardware store under the name and style of “India 
Hardware. Stores”. : Both the Courts below have concluded from these facts 
that the petitioner had failed to use the premises for the purpose for which they 
were let within the meaning of s. 13(Z)(%) of the Rent Act. Mr. Mistry submits 
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that the Courts below have not applied their mirid to the facts of the case while 
passing a decree in ejectment against the petitioner on this grourd. As the 
petitioner was using the premises both for-shop and residence it was necessary 
for the Courts to record a finding as to the dominant or primary user. In the 
absence of any such finding, it is not possible to say whether the premises were 
being used for business or they were being used for residence. 

The learned trial Judge in para. 6 of the judgment has stated that the premises 
were used for the purpose of residence and that purpose cannot be said to be 
ancillary to the purpose for which the premises were let. Turning to the judg- 
ment of the appellate Court, I find that there was no discussion on this part of 
the case. The learned Judge confirmed the finding recorded by the learned trial 
Judge about the purpose of letting. "While recording that finding he considered 
whether the premises were, according to the original contract of tenancy, let for 
business purpose only or for business and residence purposes as alleged by the 
tenant. ; ; 

Both the counsel for the petitioner and the respondent have made submissions 
on this aspect of the case. According to Mr. Mistry, in all such cases, the 
dominant use will have to be considered-by the Courts. Mr. Advani, on the other 
hand, appearing for the landlords, submitted that it was for the defendant to 
‘plead and establish whether or not “he had continued to use the premises pri- 
marily for the purpose for which they were let. Admittedly, in the pleading all 
that the defendant stated was that according to the contract of tenancy he was 
to use the premises both for purposes of business and residence. Mr. Advani 
maintained that in such a case once the defendant fails to prove this contract, 
then the Court must pass a decree in ejectment on the ground that the defendant 
has not used the premises for the purpose for which they were originally let. 

After consideration of these submissions, I am of the opinion that the correct 
legal position is that the Court has to find out whether or not.the plaintiff had 
succeeded in establishing his case that there has been a change of use of the pre- 
mises. If the plaintiff shows that the premises have been wholly used for a 
different purpose, and once, that fact’ is established, nothing further need be 
considered by the Courts. If, on the other hand, the plaintiff proves that the 
defendant-tenant has started using the premises for some other additional pur- 
‘pose, while continuing tō use it for the purpose for which they were let, then 
certainly the Court will have to decide whether the additional purpose consti- 
tutes the primary or dominant use. As this arises on the allegation of the plain- 
tiff himself, even in the absence of a specific plea raised in the written statement 
the Court will have to consider the evidence on record and record a finding one 
way or the other. 

Counsel on either side, in. support of their respective contentions, referred 
to certain decisions. Their arguments turn on the question of the exact conno- 
tation of the words “‘primary or dominant use”. Jn the relevant sub-section 
ofs. 18(Z) there is no ‘indication about these considerations. Butcertain judicial 
decisions provide guidelines which help the Courts while arriving at a finding 
about the change of use of the ‘premises. 

Mr. Mistry drew my attention to a decision of this Court reported in Lakshman 
v. Balkrishna’, In that case the plaintiff sued the defendant-tenant and sought 
his ejectment from the premises on the ground that his terancy was terminated. 
The question -was whether the premises. were protected by the Bombay Rent 
(War Restriction) Act (2 of 1918). It was alleged by the plaintiff that the tenant 
was using the premises for business purposes and, therefore, he could not avail 
of the statutory protection which extended only to residential premises. Chief 
Justice Macleod has made the following observations (p. 399): 


**,..On that question of law, if premises are used for the purposes of residence, then the 
` protection continues with regard to such premises, and does not cease merely because the pro- 
tection in respect of other premises under the Rent Act ceased on August 31, even though a 
portion of such premises may be used for business purposes.. The fact that a man carries on 


1 [1925] A.LR. Bom. 898,‘sic. 27 Bom. L.R. 987. 
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business cr works in the same premises, whicli he uses for dwelling in, cannot thereby prevent 
those premises coming within the category of premises used as a dwelling house.” 


Mr. Advani for the landlord rightly distinguished. the ratio of this decision on 
the ground that this Court was required to consider in that case a somewhat 
different problem under a different: Rent Control Act. 

Then Mr. Mistry sought some support from a decision of a Single Judge of the 
Madras High Court reported in Krishnan Nair v. Valliammal?. It was a case 
under s. 12 of the Madras Buildings (Lease and Rent Control) Act (XV of 1946). . 
While answering a question whether the premises were let out for residential or 
non-residential purpose, the learned Judge Panchapakesa Ayyar says (p. 786) : 

“I am therefore of opinion that the premises were only taken and used for ‘residential pur- 
poses’ though a portion of the premises was undoubtedly used for making appalams when pecple 
were not sleeping there, and were used for sleeping purposes when appalams were.not made. 
I consider that, in such cases, the primary purpose for which the building is let out or used 
should be the determining factor. A lawyer may use a room of his house fox giving legal advice 
to his clients; an astrologer may use a roum of his house for giving predictions; a barber may use 
a room of his house for shaving his clients: but such use of a room wi'l never make the house 
itself one used for ‘non-residential purposes’.” ; + % 

Mr. Advani then cited a decision of the Punjab High-Court which is reported 
in All India Rent Control Journal at page 659. It is not necessary to refer to 
that decision as the observations made by the learned Judge in that case were 
with reference to the’special provisions contained in s. 2(d) and in s. 12(2)(2z)(d) 
of the East Punjab Urban Rent Restriction Act, 1949. According to the defi- 
nition contained in s. 2(d) of the Act, a non-residential building was one which 
was used solely for the purpose of business or trade. As the use of the expression 
“solely”? makes all the difference, that decision may not be of any assistance 
while considering the relevant sub-sections of s. 18 of the Bombay Rent Act. . 

Then Mr. Advani desired that I should follow the ratio of an unreported de- 
cision of this Court in. Mrs.. Desideria Sequeria v. H. H. Sardar, Syedna D. A. 
Thaher Saiffudinsaheb®. Chief Justice Chagla was considering a case of ejectment of 
the tenant under s. 18(7)(a) of the Rent Act. Section 18(1)(a) enables a land- 
lord to recover possession of the premises if the tenant has committed any act 
contrary to the provisions of cl. (o) of s. 108 of the Transfer of Property Act. 
The relevant words of s. 108(0), inter alia, provide that the lessee must not use 
or permit another to use the property for a purpose other than that for which 
“it was leased. While comparing the purpose for which the premises were let 
and the objectionable use made by the tenant, Chief Justice Chagla referred 
to the above-mentioned Madras decision and stressed the principal or dominant 
- use as the guiding factor : 

“So really a small incidental activity was carried on in these premises and, therefore, the 
Court said ‘What we have go* to look at is the primary purpose for which the premises are 
used’. Applying that test here, what isthe primary purpose for which the tenant is using this 
building.” : 

Mr. Advani says that even according to the ratio of this decision the Court can 
only condone minor or trivial lapses on the part of the tenant while recording a 
finding about the primary purpose for which the premises are used. 

Counsel on either side had tried to elucidate the point by reading passages 
from the two well-known commentaries on the Rent Control Act. Reference 
was made to pages 291 and 292 of the Bombay Rent Control Act 1947 by D. H. 
Choudhari and A. D. Choudhari, 1970 Edition. Passages were also read out 
from pages 157, 875 and 876 of the Bombay Rent Act by Dalal, 4th edition. `The 
learned authors have based, their commentaries on certain English decisions 
while considering the purpose of letting of premises. Tt is stated that the primary 
purpose is to be ascertained and that should be the main, substantial and do- . 
minant purpose. oa 

In my opinion, while construing the provisions of Rent Control Laws in India 


2 [1940] A.LR. Mad. 785. i 431 of 1958, decided by Chagla- C. J., on 
3 (1958) Civil Revision Application Ne. July 16, 1958 (Unrep.). 
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one cannot rely too much on the English decisons given under the English Rent 
Act.’ I would in this connection quote with approval the apposite remarks 
of. Patel J. in Jerbanoo F. Tata v. Dinshaw Dossabhoy Mistry*. The learned 
Judge was deciding a case under the Bombay Rent Act. When reliance was 
placed on English decisions as an- aid for construing contracts of tenancy in 
India, the learned Judge observed as follows : 


*¢ >In England life is more formal while here even in-the City of Bombay in almost every 
third house, which is intended for the purpose of residence, some or other activities are carried 
on by the tenant while he lives there. Privy Council has very often pcinted out the inadvis- 
ability of interpreting do¢uments of Indians in the light of interpretation of the documents in 
England on the ground that habits and modes of life of the two people are so different. Such 
covenants must be interpreted with due regard to the surrounding circumstances including 
the conditions prevailing here. In a case.like the present, where the dominant user of the 
premises continues to be residence, can it be said that the user is changed from that ~ f residence 
to any other purpose whatsoever ? I dc not think it is possible to regard what is done by the 
petitioner’s daughter as a change of user for non-residential purpcse or a business purpose. 
It ig still being used for zesidential purpose only. Merely because some incidental use is made 
for another purpose, it cannot come within the negative covenant not to use it for any other 
purpose whatsoever.” f ' 


At this stage the counsel on either side addressed me on the wording of the 
two relevant sub-clauses of s. 18(1). Section 13 (1) (a) provides a ground. for 
eviction when the tenant commits an act contrary to the provisions of cl. (o) 
of s. 108 of the Transfer of Property Act. Clause (o) of s. 108 of the Transfer 
of Property Act in so far as is relevant requires the lessee not to use or permit 
another to use the property for a purpose other than that for which it was leased. 
Turning to s.-18(1)(k) of the Rent Act, it is evident that the tenant can be evicted 
when the premises have not been used for the purpose for which they were let. 
It is-true that-to a certain extent the two clauses over-lap each other. Both 
speak of change of use. Section 13(1)(%) has a wider connotation and covers 
not only positive but-also negative aspect. When it is-a case of mere failure to 
use or change of use then the tenant cannot be evicted, if he pleads and estab- 
lishes that he had a reasonable cause for the failure to use or change of use. 
There may be cases where even under s. 18(7)(k) the premises are used wholly 
for a purpose for which they were not let. In such a case the Court will not 
find any difficulty in passing a decree in ejectment. But in the present case the 
premises are putto an additional or a different use and they are still used for the 
purpose for which they were let. In other words, it is a case of composite use. 
‘Whether the case falls within the ambit of-s. 18(7)(a) or under s. 18(1)(k) the 
‘Court will have to consider the dominant or primary use to find out whether 
there is a-change of use so as to attract the provisions of either of the two sub- 
clauses. 3 sO 

As stated above, the wording of the two clauses of the sub-section provide no 
guidelines. But the object of the Rent Act is to protect tenants against indis- 


criminate. eviction by landlords. Whenever the landlord complains that the 


tenant has changed the use of the premises, then the Courts must find out in the 
first instance the original purpese for which the.premises are let. If the tenant 
is found. to use the premises for an additional purpose or a purpose different from 
the purpose for which the premises. were let, then it must be found as a fact in 


“every case as to’ what-is the dominant or primary usc of the premises vis-a-vis 


the purpose of letting. It. will be a question of fact to be decided in each parti- 
cular case having regard to all the circumstances. It is not possible to give a 
list of all the relevant factors but Courts mist bear in mind that the Rent Act 
is enacted primarily for protecting tenants against indiscriminate eviction. 
The tenants have no‘ such protection under the general law which applies to all 
leases. It may be that a landlord has rushed to the Court on flimsy or super- 
ficial grounds. Or it may be that a tenant in a given case-is trying to exploit the 


4, (1960) | Civil Revision - Application September 14, 1960 (Unrep.). 
No. 548 of 1960, decided -by Patel J., on 
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situation. In all such cases the Courts have to record a finding about the do- 
minant or primary use of the premises vis-a-vis the purpose of letting. Some 
times the extent or mode of use may be a relevant factor. But it is difficult to 
lay down any definite objective test in this behalf. 


As stated by me above, the Courts below have not recorded a finding: about 
the dominant use in the present case. The trial Court has touched the pro- 
blem without applying its mind to the facts on record. The judgment of the 
appellate Court is silent on this point. The decree in ejectment is passed ex- 
pressly by the Courts below on the ground which is to be found in s. 18(1)(k) of 
the Rent Act. The plaintiffs have not given any particulars in the plaint which 
would attract either s, 13(2)(a) or 18(1)(#) of the Rent Act to the exclusion of the 
other. Counsel on either side tried to argue the case as if it is either under the 
one or the other sub-section of the Act. In the absence of a finding, I am re- 
quired to remit an issue to the trial Court. As desired by the counsel, I keep 
the question open. Plaintiffs. may establish their case either under s. 18(1)(a) 
or 18(1)(k) of the Act. I propose to remit the following issues to the trial Court 
for trial after giving opportunity to both the parties to amend their pleadings 
or adduce additional evidence : 


1. ‘Whether the plaintiffs prove that the defendant has changed the use of the premises 
in such a manner that the dominant or primary use is residence and not business.” 


If the above finding is given in favour of the painaa the trial Court shall record 
a finding on : 


2. “Whether the plaintiffs further prove that they are'entitled to eject the defendant 
either under s. 18({1)(a) or s. 18(1)(k} of the Act.” 


The learned trial Judge is directed to consider the above two issues and record 
his findings thereon. The findings recorded by him.sball be certified to this 
Court through the District Court at Poona. As far as possible, the learned trial 
Judge will proceed to record his findings within a period of two months from 
the date on which the record is received in his Court. Points decided by me 
will not be reopened in one form or another. 


Before Mr. Justice Bhole. 


SUKA ISHRAM CHAUDHARI v. RANCHHODDAS MANAKCHAND 
SHET GUJARATHI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sees. 
12 (28) (a), 13 (1) (b)-—Landlerd refusing to accept rent due for six months sent by tenant by 
money order—Sutt filed by landlord for ejectment under s. 12 (8) (9)—Maintainability of swit 
— What constitutes “permanent structure’ under s. 13(1)(b). 


A landlord terminated the tenancy of his tenant by a notice on the ground that he was 
in arrears of rent for a period of six months and thereafter filedasuit for ejectment under 
s. 12(3)(a) of the Bombay Rents, Hotel and Lodging House Rates Centrol Act, 1947. Prior 
to the notice the tenant had sent by money order to the landlord tkerent due for the afore- 
said period, but the landlord refused to accept it. On the question whether the tenant 
could be said to be not ready and willing to pay rent and whether he was in arrears of rent 
for a period of six months and therefore liable to be evicted : 

Held, that on the facts of the case, the tenant could not be evicted because he was 
neither in arrears of rent nor could he be said not ready and willing to pay rent. 

Manorama vw. Dhanlawmi', distinguished. 
Velji Valjt Thakkar v. Aishabat A. Rangari®, agreed with. 

A. tenant tock on lease from the landlord a plot of land and constructed a temporary 
shed on it. He put up a wall in brick and mortar on one side of this shed to protect his 
goods from theft and he also constructed a partition wall dividing the shed into two 


“Decided, September 1, 1971. Special Civil 2 (1964) Civil Revision Application 


Application No. 1098 of 1967. No. 1450 of 1961, decided by Chandrachad J., 
1 (1965) 68 Bom. L.R. 412. on April 16, 1964 (Unrep.). 
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portions, in one of which he kept his goods and in the other he had his shop. On the question 
whether the tenant had erected on the premises a permanent structure and was therefore 
liable to be evicted under s. 18(2)(b) of the Bombay Rents, Hotel and Lodging House Rates 
_  Cortro! Act: ‘ ad 
` - Held, that in the circumstances of the case the walls could not be said to be permanent 
structures erected by the tenant within the purview of s. 13(1)(b) of the ‘act. 
While determining the permanent character of a structure it is necessary to see the nature 
of the structure and mode and degree of annexation. It may also be necessary to see the 
intention of the party who puts up the structure. 


Tue facts appear in the judgment. — 


S: A. Desai with P. G. Bhimrao, for petitioner. 
V. M. Limaye, for respondent No. 1, 


Buorte J. The petitioner here is a tenant in respect of the suit premises be- 
longing tothe respondent in village Chopda, district Jalgaon. A, vacant plot of 
land bearing S. No. 7548 and admeasuring 32’ x 12’ was leased out to the peti- 
tioner on November 2, 1957 at a monthly rent of Rs. 4. The petitioner used it 
for running 4 shop after constructing a tin shed on it. It appears that in the 
year 1963 there was a theft in the shop and, therefore, the petitioner constructed 
a wall in brick and mortar on -the side touching the road, irom where there was 
a possibility of the shop being broken open. ‘There was exchange of notices at 
that time between the landlord and the tenant. There was also some litigation 
in which the landlord won. On June 1, 1965 the respondent-landlord terminated 
the tenancy of the petitioner by a notice on the grounds that he was in arrears of 
rent from November 1, 1964 to May 1, 1965; that he had built a wall in brick and 
mortar on the southern side of the structure and had-also built another wall in 
brick and mortar to partition the tin shed. The petitioner denied the allegations 
of the respondent and the suit followed on July 15, 1965. The trial Court held in 
favour of the petitioner but the District Court did not agree and reversed the 
order passed by the trial Court and decreed the respondent’s suit for possession 
of the suit plot. This decree of the learned, Assistant Judge, Jalgaon, is sought 
to be corrected here by this petition under art. 227 of the Indian Constitution. 


We are here concerned with two grounds taken up by the respondent for evict- 
ing the petitioner. The first ground is that the petitioner was in arrears of rent 
from November 1, 1964 till May 1, 1965 and the second ground is that the peti- 
tioner had constructed a wall in brick and mortar on the southern side ot the 
tin shed; that he has also constructed another partition wall to divide the tin 
shed into two. The respondent, therefore, relies on s. 12 and s. 18 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act (hereinafter called “Rent 
-Act’’), In order to understand the legal effect of certain facts and circum- 
stancesfor the purpose of recording whether the petitioner has neglected to 
make the payment of rent it will be necessary to mention certain facts. 


We have on record exhs. 58 to 61, which are money order coupons. These 
were the money orders which were sent by the petitioner between April 24, 1963 
to June 29, 1964 to the respondent from time to time. The respondent refused 
to accept these money orders sent by the petitioner as and by way of rent bet- 
ween April 1968 and June 1964. The money order coupons on record also show 
that the petitioner had sent in Jump sum Rs. 24 towards rent at the rate of Rs. 4 
per month for the period -beginning from November 1, 1964 to May 1, 1965. The 
petitioner has examined himself and stated that he had sent these money orders 
towards rent at the rate of Rs. 4 for the period from November 1, 1964 to May 1, 
1965, which were refused by the respondent. In this case we are concerned with 
the notice dated June 8, 1965 given by the respondent to the petitioner terminating 
the tenancy because the petitioner was in arrears from November 1, 1964 to 
May 1, 1965. Thus, we have seen that the petitioner did send rent by moncy 
orders but it was refused. -The point, therefore, that is raised here for con- 
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sideration is whether the petitioner could be said in these circumstances to be 
not ready and willing to pay rent and whether he was in arrears of rent for a 
period of more than six months. 


The learned Assistant Judge while considering this point held that the pay- 
ment of rent by money orders for the period from November 1, 1964 to May 1, 
1965 is absolutely irrelevant. He held that the money orders prior to the notice 
cannot be taken into consideration under s. 12(2) of the Rent Act. In support- 
of this proposition he has relied on Manorama v. Dhanlazmi+. That was a case 
where also a notice was served demanding rent in arrears for more than six 
months. In that case the amount of rent was sent after one month after notice 
but before the suit was filed. That was not a case where rent was paid, as we 
have seen in the instant case, by money orders before notice for the period for 
which, the landlord says, the petitioner was in arrears. In that case the notice. 
was dated December 22, 1966 demanding rent in arrears.. The other side alleged 
that standard rent was tendered on January 22, 1967 but not accepted. Money 
order was then sent on February 4, 1967, which was refused. In these circum- 
stances, Patel, J., who heard the civil revision application, was of the view that 
under s. 12(3) (a) of the Rent Act the Court should pass a decree if tender of rent 
was made after a month’s notice under s. 12(2) of the Rent Act. The fact that 
tender of rent was made before the suit for ejectment was filed by the landlord 
does not give protection to the tenant under s. 12(7). The learned Assistant 
Judge relied on these observations and held that these observations would apply 
to the facts and circumstances of the instant case. In my view the learned 
Assistant Judge has erred in applying this law to the facts and circumstances 
before us, which are quite different from the facts and circumstances, which were 
before Patel, J. 


Section 12 of the Rent Act provides for ejectment of the tenant by the land- 
lord. It is divided into four clauses. The first clause prohibits a landlord from 
recovering possession of any premises so long as the tenant paysand is ready and 
willing to pay the amount of the standard rent and permitted increases, if any, 
and observes and performs the other conditions of the tenancy in so far as they 
are consistent with the provisions of the Rent Act. Therefore, as long as the 
tenant is ready and willing to pay and as long as he observes the conditions of 
tenancy, the landlord cannot recover possession of the premises. Thesecond clause 
directs the landlord to give a notice before a suit on the ground of non-payment 
of rent is filed. A landlord under this clause cannot file a suit until expiration of 
one month next after the notice of the demand of standard rent. The third 
clause deals with two kinds of arrears. Sub-clause (a) deals with a tenant who 
is in arrears for a period of six months or more; sub-cl. (b) deals with a tenant, 
who is in arrears for less than six months and sub-cl. (c) provides that if a tenant 
raises a dispute regarding the amount of standard rent or permitted increases, 
he is allowed to raise that dispute; and if the tenant makes the payment of which 
he is in arrears within one month of the notice, then the landlord cannot recover 
possession of the premises. But if he does not raise any dispute and if he neglects 
to pay until expiration of the period of one month after the notice then the 
Court has no other alternative but to pass a decree for eviction. So far as sub- 
cl. (b) is concerned the tenant is asked to pay the arrears on the first date of the 
hearing of the suit or before such other date as the Court may fix and if he con- 
tinues to pay rent regularly in Court, then no decree can be passed against him, 
but if after notice and after filing of the suit he neither pays the arrears on the 
first date of the hearing of the suit or before such other date as the Court may 
fix, then a decree for eviction shal] have to be passed. We are not concerned 
with the fourth clause because that clause merely deals with the disbursement 
of the amount paid by the tenant in Court. 

Now, therefore, under s. 12 of the Rent Act this Court has to sce whether the 
tenant was ready and willing to pay rent; whether the landlord has given him 


1 (1965) 68 Bom. L.R. 412. 


1971.] SUKA ISHRAM 0, RANCHHODDAS (A.C.3.)—Bhole J. 223 


necessary notice; whether in this'case, which is governed by s.12(3)(a) the tenant 
is in arrears of rent for a period of six months or more and whether the tenant 
has neglected to make payment of the same. We have seen that the respondent 
had been refusing to accept rent sent to him by money orders. The arrears ol 
rent according to the notice given by the landlord is for a period from November 
1, 1964 to May 1, 1965. The question, in view of the fact that the tenant had 
sent rent by money orders and the landlord refused to accept the same, is 
whether the tenant was still in arrears of rent. If the landlord had accepted 
rent, the tenant would certainly not have been in arrears and there could not 
have been any cause of action for the notice to be served by the landlord on the 
tenant. Because the landlord had been refusing to accept rent for the period for 
which he was said to be in arrears, the ‘cause of action arose. In my view the 
landlord cannot take advantage of his conduct in not accepting rent sent by the 
tenant and then give a notice saying that the tenant is in arrears of rent for more 
than six months, The intention of the Legislature-when enacting the Rent Act 
could not have been to protect the landlord who refused to accept rent and after 
six months turn round to say that the tenant is in arrears of rent for a period of 
six months or more. Jn my view, therefore the facts and circumstances of the 
instant case show that the petitioner-tenant was ready and willing to pay rent. 
The facts also show that the tenant was not in arrears of rent voluntarily. It 
is because of the conduct of the.landlord that he fell in arrears for a period of 
six months or more. If the landlord had accepted rent, he would not have been 
inarrearsatall. Ifthatisso, then in my view the view of the learned Assistant Judge 
in inferring that the petitioner can be evicted under 12(3)(a) of the Rent Act is 
erroneous. On the other hand the inference and the legal effect of these proved 
facts is that the tenant cannot be evicted because he was neither in arrears of 
rent nor can be said to be not ready and willing to pay rent. 


I am supported in this view of mine by a judgment of Chandrachud J. while 
deciding Velji Valji Thakkar v. Aishabai A. Rangari?. He had before him 
facts similar to the facts of the instant case and he has taken the same view as 
I am now taking. l 

Another ground, taken by the landlord is that the tenant had erected on the 
premises a permanent structure and, therefore, he is liable to þe evicted. Under 
s. 18(1)(b) notwithstanding anything contained in the Rent Act, but subject to 
the provisions of s. 15 which deals with subletting, a landlord shall be entitled 
to recover possession of any premises if the Court is satisfied that the tenant has 
without the landlord’s ‘consent in writing erected on the premises any permanent 
structure. What the landlord has been pleading is that the petitioner has erected 
on the premises a permanent structure viz., a wall on the southern side and a 
partition wall dividing the tin shed. The learned Assistant Judge in his judg- 
ment relied upon the fact that the petitioner has nowhere denied the fact of con- 
structing the wall in brick and mortar on the southern side. That is true. But 
the shed was there from the beginning. It is only in 1963 that the wall was 
constructed because of a theft. The judgment gives an impression that the 
whole house was constructed at the time when this wall was constructed. That 
is not so. The learned Assistant Judge is of the view that because the tenant 
has erected a house-like structure consisting of two compartments with the 
southern wall and partition wall in brick and mortar with a foundation of about 
Ly x 2h’, therefore, it is an erection of a permanent structure. According to 
the learned Assistant Judge, if the contention of the tenant in erecting the wall 
was to protect himself from the thieves, that will not help him and this fact 
according to him is quite irrelevant for deciding the issue. In that view of the 
matter he found that the tenant had contravened the provisions of s. 18(1)(b). 
The trial Court, however, differed from him. According to the trial Judge, who 
had the advantage of inspecting the site, this was a temporary structure; the shed 
was no better than a temporary shed; the wall was constructed to protect the 


2 (1964) Civil Revision Application No. April 16, 1964 (Unrep.). 
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shed from the road side; according to the trial Court the wall was constructed to 
save himself from. thefts being committed from that side. He says that in these 
circumstances the wall cannot be said to be a permanent structure. 


Now, the expression used in s. 13(1)(b) is “permanent structure”. So far as 
the wall is concerned, admittedly it is built for the purpose of protecting his goods 
from theft from the road side; it is only a part of the whole temporary shed. He 
has constructed the wall sloping- towards the east. He has also constructed 
a partition wall dividing the tin shed into two. On one side the goods are kept 
and the other side there is a shop. It is brought in the cross-examination that 
the foundation of this was about 1}’ x 24’. The point, therefore, that 
arises here for consideration’ is what is the legal effect of the facts here? It is 
contended on behalf of the respondent that this Court cannot correct a finding 
of fact. After all according to Mr. Limaye, the learned advocate for the res- 
pondent, the wall cannot but be a permanent structure. In my view this is not 
a finding of fact but is an inference as to the legal effect of certain proved facts. 
The Court has to infer on the basis of proved facts, whether these facts lead to the 
legal conclusion that the structure is or is not a permanent structure. In my 
view if the Court draws an improper inference as to the legal effect of proved 
facts, this Court could correct it because there is a question of law. In Gujrat 
G. & M. Co. v. Motilal H. S. & M.Co.*, their Lordships have observed that the 
High Court in a second appeal is bound by the District Judge’s finding of fact. 
But where the matter in question is asto the proper effect of legally proved facts 
that is a question of law. Now, it is true that this Court has to interfere only 
when there is a manifest and patent error of law on the face of the proceeding, 
when there is clear ignorance or disregard of provisions of law. In my view the 
legal effect of an inference as regards a provision of law can also be looked into 
by this Court in its supervisory jurisdiction. This will have to be done in the 
interests of justice if the subordinate Court has stepped beyond its bounds. This 
will, therefore, be a fit and proper circumstance to intervene. The contention 
raised by Mr. Limaye, the learned advocate for the respondent, therefore, appear 
to be without basis. 


The petitioner has taken on lease only the plot of land. He has not taken 
any premises. After taking this open plot of land he had in the beginning con- 
structed, a temporary tin shed. In 1968 theft was committed from the southern 
side and, therefore, in order to protect himself as wellas his goods, he constructed 
the wall in brick and mortar. He has also constructed a partition wall to divide 
for his convenience and for his beneficial use. The rest of the construction is a 
tin shed. Now, can it be said that the petitioner has erected any permanent 
structure by- constructing the southern wall and the partition wall? After all 
while determining the permanent character of a structure it is always necessary 
to see the nature of the structure and mode and degree of annexation. It may 
also be necessary to see the intention of the party who puts up the structure. 
The nature of the structure'on the whole is a temporary structure except for this 
wall. If the landlord finds reasons to-eject the petitioner, in my view it will not 
be difficult for the petitioner to vacate the open plot of land without causing any 
injury to it. Construction of the wall, in my view, therefore will not cause any 
injury to the open plot of land which was leased to him. This is not a case where 
substantial improvement was made by the petitioner to the premises, which were 
leased out to him and which, if removed, will cause injury to the open plot of land. 


What is the nature of these walls and the degree of annexation? What was 
the intention of the tenant when he constructed these walls? The nature and 
mode therefore of annexation or its degree can be gathered by the intention with 
_which the tenant had built the wall though in brick and mortar. It is done to 
prevent the thieves from breaking open the shed which was exposed to the road. 
The intention therefore was not to have a permanent structure but to save him- 
self and his goods in that temporary shed. The whole shed is still there. It 
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is all of a temporary character, The walls are but small annexations. The open 
plot of land will never lose its identity in the process of the removal of the wall. 
The wall is but an insignificant part of the temporary shed. The original nature 
of the open plot of land is not materially altered or interfered with. In this 
view of the matter, therefore, it appears to me that the legal inference drawn by 
the learned Assistant Judge from the proved facts is not correct. On the other 
hand, the inference should be that the wall, in the peculiar circumstances of the 
case, cannot be said to be a permanent structure erected by the tenant within the 
purview of s, 18(1)(b) of the Rent Act. If this is so, then the order passed by the 
learned Assistant Judge has to be set aside. 

I, therefore, allow this petition, set aside the Assistant Judge’s order and 
restore the trial Court’s order. 

No order as to costs. 

Rule made absolute. Rule made absolute. 





Before Mr. Justice Deshmukh and Mr. Justice Deshpande. 
MOHAMMAD AKIL KHAN'v. PREMRAJ JAWANMAL SURANA.* 


Land Acquisition Act (I of 1894), Secs. 30, 23, 3 (b), 9 (1), 11—-Transfer of Property Act (IV of 
1882), Sec. 55 (6) (b)}—Agreement for sale of land—-Seiler receiving earnest money and givin- 
temporary possession of land to buyer—Possession as owner to be given when sale-deed executeg 
Land acquired by State under Land Acquisition Act before execution of sale-deed--Appor 
tionment of compensation how to be made beiween seller and buyer. ‘ 


Claimant No. 1 who was the owner of certain land executed an agreement of sale relating 
to this Jand in favour of claimant No. 2. Under this agreement claimant No. 1 received 
Rs. 10,000 from claimant No. 2 as earnest money and the balance was to be paid at the 
time of the execution of the sale-deed. The agreement also stated that possession of the 
land was temporarily transferred to claimant No. 2 and that final possession as owner 
would be given to him at the time of the execution of the sale-deed. However, before 
the period contemplated by the parties for executing the sale-deed had arrived, the State 
Government acquired the land for a public purpose and recovered possession under s. 17 
of the Land Acquisition Act, 1894. On the Collector issuing a notice under s. 9 of the Act 
requiring the parties to put in their claim to compensation, claimant No.1 put in his claim 
for the entire compensation alleging that notwithstanding the contract of sale he was 
still the owner of the land. Claimant No. 2 contended that his possession was protected 
under s. 538A of the Transfer of Property Act, 1882, and this right of possession together 
with the right to obtain the sale-deed amounted to almost full title and as such the entire 
amount of compensation should be paid to him, The Land Acquisition Officer declared 

- the true area of the land acquhed and the total compensation allowable for the land but 
as there was a dispute between the claimants so far as apportionment was concerned, he 
referred the dispute to the Court under s. 80 of the Land Acquisition Act. On the ques- 
tion of apportionment of compensation between the claimants :— 

Held, that, in the instant case, the provisions of s. 55 (6) (b) of the Transfer of Property 
Act were attracted and claimant No. 2 would be entitled to recover from claimant 
No. 1 the amount of earnest money with interest thereon and to that extent claimant 
No. 2 would have a charge on the land, 

-that, however, as a result of the acquisition of the land, claimant No. 2 now would be 
entitled to claim from the compensation amount, which represented the converted form 
of property, his earnest money together with interest, 

that claimant No.2 could not resort to the provisions of s. 28 (2) of the Land Acquisition 

‘ Actas the solatium payable thereunder represents the payment for compulsory acquisition 
of land and there was no compulsory. acquisition of the interest of claimant No. 2 at 
all, and : 

‘that, therefore, claimant No. 2 was entitled to claim only Rs. 10,000 with interest there- 
on at 6 per cent: 

*Decided, September 27, 1971. First Appeal Ektare, Civil Judge, Senior Division, Auranga- 
No. 209 of 1969, against the decision of M. R. bad, in Land Reference No. 2 of 1966. 
BLRI15. 
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Section 3 (b) of the Land Acquisition Act, 1894, does not require that a person for being 
interested, must have an interest in the land which is acquired as such. Tt is enough 
that he has an interest in the compensation which has become payable on account of the 
acquisition of the land. The occasion for claiming the interest in the compensation is the 
acquisition of the land. The claim or interest in compensation made is not necessarily 
dependent upon the interest in the land itself. 

There need not be a transfer of immovable property in favour of a person before he 

` gan be described as a person entitled to claim compensation for an interest in the land. 
Section 9 (7) of the Land Acquisition Act includes interest and claim for charge on land 
which would amount to an interest in the land for the purpose of s. 9 (2) of the Act. 

Dossibai Nanabhoy v. P, M. Bharucha* and Chhuittan Lal v. Mul Chand’, referred to. 


The facts are stated in the judgment. 


H. G. Vaishnav, for the appellants 
M. V. Paranjape, with A. M. Dabir, for respondent No. 1. 
V. H. Gumaste, Government Pleader, for respondent No. 2. 


Desumuxu J. This appeal raises a question of some importance relating to 
the apportionment of compensation on compulsory acquisition of land between 
the intending vendor and the intending vendee whose contract has been frus- 
trated by the act of acquisition by the State. l 


The facts of this litigation are not in dispute except for the amount which has 
flowed from the purchaser to the vendor. We will give appropriate direction in 
. respect of that dispute in due course. The undisputed position is that claimant 
No. 1 Mohammad Akil Khan was the owner of S. No. 4 measuring 34 acres 35 
gunthas situate at village Garkheda in Aurangabad. He executed an agree- 
mént of sale relating to 80 acres out of this land'in favour of claimant No. 2 
Premraj Jawanma] Surana, who is respondent No. 1 in the present appeal. 
Under this agrecment of sale, exh. 57, admittedly Rs. 10,000 have been received 
by the vendor-claimant No.1. Under the contract the price fixed was Rs. 4,000 
per acre totalling upto Rs. 1,20,000 for the 30 acres agreed to be sold. The 
balance amount of Rs. 1,10,000 was to be paid at the time of the execution of 
the sale-deed. It is the case of claimant No. 2 that he has advanced a further 
sum of Rs. 14,000 from time to time towards the purchase price of the land. 
However, no dates are specified either in the claim before the Collector or in the 
claim statement before the civil Court when reference under s. 80 of the Land 
Acquisition Act came to be made. As we have indicated above, specific direc- 
tions will be given in due course regarding the alleged payment'of Rs. 14,000. 
It is admitted that a third person named Gasudarey Khan had filed a Civil Suit 
against the vendor claimant No. 1 in respect of S. No. 4. The agreement, exh. 57, 
recites that this was a suit without any substance whatsoever and was sure to be 
dismissed. An tmportaht term of the contract is that after the disposal of that 
civil suit the sale-deed was to be executed within four months. The agreement 
of sale also states that possession was temporarily being transferred to the pur- 
chaser-claimant No, 2 and at the time of the execution of the sale-deed he will 
have the final possession as the owner of the land. 


While the civil suit filed by the third person was pending, both the parties, 
it appears, were willing to perform their respective part of the contract. How- 
ever, Government notified S. No. 4 for acquisition for what is known as Jayakwadi 
Project by its notification under s. 4(Z) of the Land Acquisition Act dated March 
25, 1965. This was followed by another notification under s. 6 dated April 6, 
1965. Urgency clause under s. 17 was applied and possession was taken by the 
State of Maharashtra on October 9, 1965. It may be noted that the civil suit 
filed by the third person came to be dismissed on November 8, 1965. In view 
of the terms of the agreement the sale-deed was executable,on payment of the 
balance of the amount on or before March 3, 1966. However, even before the 
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civil suit came to be dismissed and even before the period of four months con- 
templated by the parties for executing’ the sale-deed commenced, the State 
stepped in and acquired the land for a public purpose. All private ownership 
came to an end free from all encumbrances if any, on October 9, 1965 when the 
State claimed and recovered possession ‘under s. 17 of the Land Aquisition Act. 

When this happened and .when the Collector issued notice under s. 9 of the 
Land Acquisition Act requiring the parties to put in their claims to compensation 
for all interests in the land acquired, claimant No. 1 appeared and put in his claim 
for the entire compensation. He claimed amount at the rate of Rs. 4,000 per acre 
and further added that he had-not lost his title at all, though a contract of sale 
was executed in favour of claimant No. 2. He was still the owner of the land and 
as such entitled to the entire compensation that- may be determined by the Land 
Acquisition Officer. In the same proceedings, claimant No. 2 who had the. 
contract of sale in his favour and which was frustrated due to the acquisition 
appeared and put in a claim to the entire compensation amount. According to 
him, not only there was a contractin his favour for the sale of the property 
acquired but he was put in possession thereof in part performance of the con- 
tract, He was ready and willing to perform his part of the contract. In the 
circumstances his possession was protected under s. 58A, of the Transfer of Pro- 
perty Act and the vendor could not displace him from the property. This right 
of possession together with the right to obtain the sale-deed should be considered 
as amounting to almost full title and as such the entire amount of compensation 
should, be paid to him. E 
' So far as the inquiry under s. 9 of the Land Acquisition Act and the further 
making up of the award under s. 11 were concerned, the Land Acquisition Officer 
heard the parties and declared the true area‘ of the land acquired and the total 
compensation which in his opinion was allowable for the land in terms of the 
provisions of s. 28. So far as the apportionment: was concerned, as there was 
dispute between the claimants, the Land Acquisition Officer had no option but 
to refer the dispute to the Court under s. 30 of the Act. He accordingly made 
a reference. , | 

In the reference before the civil Court, the two claimants who are now appel- 
lant and respondent No. 1 put in their claims in writing. They urged the same 
grounds which we have summarised above. Each one of them claimed the 
entire amount of compensation. It also appears that an application for re- 
ference under s, 18 was also made by claimant No. 1 before the Collector. We 
were told that, the Collector rejected the application for reference under s. 18 
made by claimant No. 1 on the ground that it was a belated application which 
was barred by limitation. We were also told that a revision application has been 
filed by claimant No. 1 in this Court against that order and that the matter is 
still pending. If at all that revision application succeeds and a reference under 
s. 18 is directed to be made to the civil Court, the only result will be enhance- 
ment of compensation if any. However, the apportionment of compensation 
under s. 80 is a distinct and different matter and need not wait till the disposal 
of the reference under s. 18. The principle which will be laid down in this 
application and the method of apportionment that would be proposed between 
the parties would govern not only the amount of compensation which is now 
awarded but also the additional amount, if any, which may be in due course 
awarded by the civil Court. | 

The learned trial Judge after hearing the parties came to the conclusion that 
claimant No. 2 is ‘person interested’ under s. 3(b) of the Land Acquisition Act 
and was entitled to make an application under s. 9 for compensation. The 
learned trial Judge further assumed, which we are told is an error, that claimant 
No. 2 had filed a suit for specific performance of thé contract covered by exh. 
57 in the civil Court at Aurangabad and that that suil was pending. On that 
assumption the learned trial Judge concluded that claimant No. 2 must be 
deemed to be'as if an owner, if not an actual owner of the property. On that 
footing the entire amount of compensation is directed to be paid to claimant 
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No. 2 alone. ; Being aggrieved’ by this order ‘of apportionment passed by the' - 
trial ‘Court, claimant No. 1 has filed this appeal. MEE Bug E 
‘The first point that was raised before us by Mr. Vaishnav on behalf of claimant ' 
No. 1 was that this was a case of contingent contract and would ‘give no'right ° 
whatsoever to elaimant’No. 2. He based his argument on the wording of the‘ 
agreement, exh. 57. He also argued that not only this was a contingent con- _ 
tract but possession was not delivered to claimant No. 2.in part performance of 
the. contract. Since claimant No. 1 as vendor had obtained an amount of- 
Rs: 10,000 which would be locked up for quite some time in view of the pending 
litigation: instituted by Gasudarey Khan, possession was delivered to cover the - 
interest that claimant No. 2 might have otherwise earned on this amount. He, 
therefore, argued that this was not a completed contract where possession was 
delivered in part performance of the contract. We find no substance in both 
these points. - 

Having gone through the entire wording of the contract, exh. 57, in its original - 
we find’ that the contracting parties have first described the property that was 
agreed to be sold together with its boundaries. The price is then indicated as 
being Rs. 4,000 per acre totalling -upto Rs.. 1,20,000. The pertinent wording 
relating to the contract is that the vendor having agreed to sell the property at 
Rs. 4,000 per acre has received under this contract Rs. 10,000 as earnest money. ‘ 
It' then recites that after. the frivolous litigation of Gasudarey Khan comes to 
an end the sale-deed will be executed and the balance amount-will be paid before ° 
the Sub-Registrar. At that stage claimant No. 2 will be not only made owner 
of the property, but will be placed in possession thereof as such. The further’ 
recital shows that. an advance of Rs. 10,000 has been made to claimant No. 1 
by claimant No. 2 and that the amount was likely to be locked up for some time. 
In order that the purchaser may not be put to loss in pursuance of this con- 
tract, possession is being handed over to claimant No. 2 fer the time being. These: 
are all the relevant recitals so far as the questions raised before us are conce rned.. 
A plain reading of this contract does not indicate that the agreement itself de- - 
pended upon the successful termination of the litigation started by Gasudarey . 
Khan. -A contract was made forthwith with all the terms being settled, but the 
execution of the document was postponed till the termination of that litigation., 
Simply because the time for performance of the contract is deferred, it does ‘not -~ 
make it a contingent contract. In the same manner even though the intention ` 
is to cover up the loss which may be occasioned to claimant No. 2 by payment of 
Rs. 10,000 the recitals show that the possession was handed over in‘ pursuance 
of this document exh. 57. There is therefore .no doubt that the description . 
of the possession is a temporary possession or possession for the time being. - 
The other recitals show that at the time of the execution of the contract, the pos- 
session was to be converted on the basis of full ownership. In a contract of 
sale, even though possession is delivered in part performance it does not become . 
possession of an owner, as the contract by itself does not create any right in the - 
land. We are, therefore, of the view that neither of the points raised by Mr.. 
Vaishnav has any substance. 

The next point argued before us is that if this:is a completed contract and 
possession has been transferred to claimant No. 2 under this contract; then the. 
rights of the parties should be determined, in view of the provisions of s. 58A. 
of the Transfer of Property Act. Possession of claimant No. 2 would be pro-- 
tected under the principles of. part performance incorporated in s. 58A of the 
Transfer of Property Act. Mr. Vaishnav added that this is a peculiar case., 
where both the sides were willing to-perform its part of the contract. Claimant 
No. 1 was willing to accept the price at the rate of Rs. 4,000 per acre and deliver - 
possession as well as execute a registered document in due course as provided - 
by the agreement. They are now prevented by the intervention of the State 
which has acquired the entire property. If claimant:No. 1, was a willing seller 
and claimant No. 2 was a willing buyer, but their contract cannot proceed to the: 
, execution of the document for no fault cf either of them, both of them must be., 
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made to share the effects of the acquisition by. the State ‘in proportion to their 
respective rights. What is argued is that the price privately fixed was Rs. 1,20,000 
and_.the’compensation. awarded by the Land Acquisition Officer is only Rs. 34,500. 
Out of the. agreed price of Rs. 1,20,000 only Rs. 10,000 have been advanced, by 
claimant, No..2 to claimant No. 1. This-amount:bears the proportion of 1/12th 
.to the total price. That.being so, the interesti of the purchaser-claimant No. 2 
would be 1/12th in the compensation amount and that of the vendor 11/12th. 
‘We are unable to appreciate the logic of this argument. 
‘!,,Provisions of s. 54 of the Transfer of Property ‘Act provide that a mere con- 
‘tract of sale:does not, of itself, create any interest in or charge on such property. 
‘What has happened: between the parties is that a contract of sale was executed 
and Rs.-10,000 wére advanced as earnest under this contract. What is the effect 
of payment?of earnest amount will be separately considered. However, mere 
execution of contract ‘of sale does not, of itself, create any right, interest or 
‘charge in the ‘property proposed to be demised. We cannot, therefore, treat 
claimants, Nos. 1 and 2 as.if they are sharers in.losses and gains as if co-owners 
of the property. The ownership continued to vest'in claimant No. 1 alone until 
all private rights were extinguished. by the process of. acquisition. That being 
‘so, the procedure suggested and the calculations made by Shri Vaishnav do not 
appear. to be logical.. We would,-therefore, ‘reject them. | 

Third alternate’ argument of Mr. Vaishnav. was that the contract between 
‘the parties has-now been frustrated and 'it has become impossible of performance 
by either side because of fortuitous circumstances: of acquisition by the State. 
‘He, therefore, wishes to draw upon the principle incorporated in s. 65 of the Con- 
‘tract Act.. According to him, the agreement is now discovered to be void or, has 
now become -void for no fault ‘of eiiher of the parties. In the circumstances. a 
‘person who has received any advance on agreement or contract is bound to 
restore or make compensation for it to the person’from’ whom he received it. 
‘In this view, he says that. claimant No. 2 may ‘at best be paid Rs. 10,000 which 
he has advanced and the rest of the compensation ‘amount should be paid to 
claimant No. 1. The result which is proposed by Mr. Vaishnav is acceptable 
-to us but it doės not appear that the reasoning on which he has based his claim 
can be accepted. | oe. Se | . ' 
The trial Court has assumed that claimant: No. 2 had filed a suit for specific 
‘performance of the contract, viz. exh..57, itself.: It is admitted before us that this 
-was.an erroneous assumption and no such suit has been ‘filed by claimant No. 2. 
There is undoubtedly some other litigation between claimant No. 1 ‘and claimant 
No. 2 but that does not relate to S. No. 4, which was the subject-matter of acqui- 
sition.: ‘On the assumption that claimant No. 2:being ready and willing to per- 
form his: part of the contract and further assumption that he has filed a suit for 
specific performance of the contract, which it is further. assumed might result 
in, a, decree: for specific performance of the contract, the trial-Court has treated 
claimant’ No, 2 as entitled to recover the, entire amount of compensation. Since 
this conclusion .is based on erroneous assumption of facts it must at once be set 
aside.: = aaa i 


«The learned trial Judge has further'relied upon:a judgment of this Court in 
Dossibai- Nanabhoy .v. P. M. Bharuchat. ‘We are of the view that the reasoning 
-in that report and the conclusions drawn by the learned Judges are of very limi- 
ted assistance to.us in deciding the disputed, question before us. In that case 
claimant No.,2 had in his favour an agreement to- lease. of certain plots of land for 
a period of 99 years at.a certain rent per annum. with ‘option to renew the lease 
for: a further. period of 99 years. , There were two such contracts. Though the 
‘lease money: varied, the period for which the leases, were contemplated were the 
same, viz: 99 years-in the first instance with an option to renew for a further 
period of-99 years... Out of the two properties separately demised, one was fur- 
ther agreed to be leased by claimant No..2 to-claimant No. 8 for the purpose 
of ct-operative housing. There were written agreements to lease. They were 
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not registered nor any registered lease-decd executed. However, claimant No. 2 
the lessee from the original owner was handed over possession in pursuance of the 
agreement to lease, Claimants Nos. 2.and 8 put in claims before the Collector 
along with the original-owner lessor, who was claimant No. 1. One''of the 
questions raised was that claimants Nos. 2 and 3 had no right to apply either 
under s. 9 of the Land: Acquisition Act and had no further right to claim 
any share in the compensation. The learned Judges have examined several 
reported cases and have come to the conclusion ‘that so far as the lease is con- 
cerned where it is accompanied by delivery of possession and the period for which 
the lease was to be executed was a very long period like 99 years with an option 
for further 99 years, the possession of the intending lessee must be treated as if 


it was a possession of the lessee. It is on that reasoning that‘the learned Judges. 


accepted the right of claimants Nos. 2 and 8 to apply under s. 9 read with 
s. 8(b) of the Land Acquisition Act. The interest of claimants Nos. 2 and 
3 was treated as interest in the land and apportionment was made on a certain 
basis. In the course of their discussion reference was made to a judgment of 
the Punjab High Court in Chhuttan Lalv. Mul Chand?. That was a case where 
an agreement to sell was executed but was not yet rescinded when acquisition 
took place. Mr. Justice Shadilal, who delivered the judgment of the Bench of 
the Court, observed that the expression ‘person interested’ has been defined in 
s. 8(b) of the Land Acquisition Act as including all persons claiming interest 
in compensation awarded on account of the acquisition of land under the Act 
and this definition, in their opinion, was wide enough to include the equitable 
interest that Mul Chand claimed in that case. It may be pointed out that the 
judgment of the Punjab High Court was delivered where the Transfer of Property 
Act was not applicable. The learned trial Judge has been influenced by this 
judgment to hold that the case of an intending purchaser could be equated with 
the case of a person having a contract of lease for a long period in his favour 
which contract is accompanied by possession. We are of the view that it would 
not be possible to equate the rights and liabilities of a vendor and vendee under 
an agreement of sale with those of intending lessor and lessee, as their rights and 
liabilities are governed by different statutory provisions of the Transfer of Pro- 
perty Act. -Where specific statutory provisions exist they must be given effect 
to when the rights and liabilities of the parties are to be determined. ` We would, 
therefore, prefer to consider the relevant provisions which govern the rights and 
liabilities of vendors and vendees when their contract is unable to reach fulfil- 
ment without there being any fault of either ofthem. We would also then examine 
the provisions of the Land Acquisition Act for the purpose of determining 
whether there is any specific provision to settle such rights of vendors and vendees 
when their contract has become impossible of performance due to a fortuitous 
circumstance like acquisition of land by the State. f 

We have hardly any doubt that it must be assumed in the present case that the 
vendor and the vendee, viz. ‘claimants No. 1 and 2, were willing to perform their 
respective part. Before, however, occasion arose to proceed further with the 
agreement, the State notified the property for acquisition on March 25, 1965. 
Not only that but after completing all formalities the possession was obtained 
on October 9, 1965. This determined all the private rights and completed the 
vesting of the property in the State for a public purpose. We have already 
pointed out earlier that the civil suit which was then pending came to a success- 
ful termination on November 3, 1965, whereby the rights to execute the sale- 
deed was exercisable within four months thereafter upto March 3, 1966. All 
this became in possible because the private ownership of thé land came to be 
determined on October 10, 1965. Undoubtedly, therefore, the contract of 
sale has been frustrated as it became impossible of performance. We have al- 
ready pointed out that a contract for the sale of immovable property is a con- 
tract that a sale of such property shall take place on terms settled between the 
parties. It does not, of itself, create any interest in or charge on such pro- 
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perty. Claimant No. 2 had, while making this contract of sale, also advanced a 
sum of Rs. 10,000 by way of earnest. When the contract became frustrated due 
to the acquisition by the State, a situation arose where the mutual rights of the 
parties must be determined and settled. In our view, to a situation like this the 
provisions of s. 55, and more particularly ‘sub-s.(6), cl. (b), would be attracted. 
Claimant No. 2 is undoubtedly a buyer and the expression ‘buyer’ as used in 
sub-s, (6) of s. 55 also includes a person who has agreed to buy. So far as the 
buyer is concerned, sub-s. (6) conceives of both the positions where the owner- 
ship is transferred to a buyer and where the ownership is yet to be transferred to 
him. Sub-clause (a) deals with a situation where the ownership of the property 
is passed to a buyer. As soon as that happens that buyer is entitled to the benefit 
of any improvement in, or increase in value of, the property, and to the rents 
and profits thereof. In. other words, he is entitled to all the attributes of full 
ownership of the property. However, where the agreement is yet to culminate 
in transfer of ownership but where the buyer is willing to perform his part of the 
contract, his rights are indicated in sub-cl. (b) of sub-s. (6) of s. 55. The relevant 
sub-clause is as -follows : l l 


“55, (6) (b). . unless he has improperly declined to accept delivery of the property, to a charge 
on the property, as against the seller and all persons claiming under him to the extent of the 
sellers interest in the property, for the amount of any purchase-money properly paid by the 
buyer in anticipation of the delivery and for interest on such amount; and, when he properly 
declines to accept the delivery, also for the earnest (if any) and for the costs (if any) awarded 
to him of a suit to compel specific performance of the contract or to obtain a decree for its 
rescission.” 

The clause quoted above contemplates a case that a buyer shall not decline to 
accept delivery improperly. If he is willing to accept delivery of the property 
then he is entitled to a charge on the property as against the seller and all persons 
claiming against him to the extent of seller’s interest in the property for the 
amount of any purchase money properly paid by the buyer in anticipation of 
the delivery and for interest on such amount. Where, however, there is good 
ground why the buyer should decline to accept delivery, he is also entitled for 
the earnest (if any) and for the costs (if any) awarded to-him of a suit to compel 
specific performance of the contract or to obtain a decree for its rescission. This 
statutory charge is created as soon as the buyer. advances any part of the sale 
price or earnest to the seller. This charge.is against the seller and all persons 
claiming under him to the extent of the interests of the seller in the property and 
also for the amount of purchase money properly paid. The property and the 
interest of the seller therein is in the nature of security for the purchase money 
properly paid, as also for the, earnest amount. In the circumstances indicated 
in the above specific clause, the extent of the charge is not only confined to the 
purchase money properly paid and the earnest but also extends to the interest 
upon this amount. What is the nature of this charge and how will it operate 
when the subject matter of'the contract has been acquired by the State and is 
no more available for going ahead with the contract? It appears that when the 
seller and buyer are both willing to perform their respective parts of the con- 
tract but the specific performance of the contract has’ become impossible by the 
unexpected interference by the State in acquiring the property, the relative 
rights between the parties would continue to be the same as under the Transfer 
of Property Act. In other words, due to the impossibility of the performance 
of the contract, the buyer will be entitled to recover from the seller any purchase 
money properly paid together with ‘interest and also earnest with interest and 
to that extent he would have had under the statutory provisions quoted above a 
charge on the land. However, the land or the property is no more available 
to the parties as the’State has acquired it and by deciding its compensation has 
converted the property into a sum certain. The property is in a sense trans- 
formed into the sum certain and the rights of respective parties would continue 
to be the same, in respect of this sum or the amount of compensation, which 
they had or which would have had against the property. In other words, the 
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buyer would be entitled to claim from the compensation amount, which repre-' 
sents the converted form of property, his purchase moncy. and earnest together 
with interest. It is in this sense that the buyer whose contract is now frustrat- 
ed appears to have a claim or share in the compensation which becomes pay- 
able to the owner of the property by reason of the acquisition thereof. 


At this stage we may consider the provisions of the Land Acquisition Act for 
the purpose of finding out whether the buyer of this type, whose contract is 
frustrated, is in a position’ to make a claim ‘before the Land Acquisition Officer. 
The first definition in this behalf that must be seen is that of ‘person interested’, 
contained in s. 3(b) of the Land Acquisition Act. According to this definition, 
‘person interested’ includes all persons claiming an interest in compensation to 
be made on account of the acquisition of land under this Act, and it further prc- 
vides that a person shall be deemed to be interested in land if he is interested 
in an easement affecting the land. In this inclusive definition a person interested 

ncludes a person claiming an interest in compensation. This claim to an 

nterest in the compensation, must arise out of acquisition of the land. A. plain 
„reading of the wording of s. 8(b) does not require that a person'for being interested 
imust have an interest in the land which is acquired as such. It is enough 
that he has an interest in the compensation which has become payable’ on 
account of the acquisition of the land. In other words, the occasion for claiming 
the interest in the compensation is the acquisition of the land. The claim or 
interest in compensation made is not necessarily dependent upon the. interest 
in the land itself. Under s. 9 of the Land Acquisition Act, the Land Acquisition. 
Officer or Collector has to issue notice that the Government intends to take 
possession of the land and that claims to compensation fer all interests in such’ 
land may be made to him. A question arises for consideration ‘as to whether a 
claimant like claimant No. 2 who is undoubtedly interested in the compensation, 
payable for the acquisition of the land, could be described as a person having 
claim to compensation for any interest in the land. A, charge extending to the 
recovery of the purchase money and earnest paid together with interest would: 
not be described as an interest in the land in the sense of a right inthe immov- 
able property. According to s, 100 of the Transfer of Property Act, where 
immovable property of one person is by act of parties or operation of law made 
security for the payment of money to another and the transaction does not 
amount to a mortgage, the latter person is said.to have a charge on the pro- 
perty and all the provisions hereinbefore contained which apply to a simple 
mortgage shall, so far as may be, apply to such charge. The difference between 
a mortgage and a charge is that in a charge there is no transfer of an interest in 
the property but the creation of a right of payment out of the property is speci- 
fied, and as such it cannot be enforced against a bona fide purchaser for value. 
A, broad, distinction between the two would be that whereas a charge only gives 
right to payment out of a particular fund or particular property without trans- 
ferring that fund or property, a mortgage is in essence a transfer of an interest 
in specific immovable property. Even though therefore a buyer like claimant 
No. 2 may have charge for the recovery of certain amount, he would not be said 
to be a transferee of an interest in the immovable property. However, the 
intention of the Land Acquisition Act is to acquire property for a public pur- 
pose by extinguishing all private rights, by awarding compensation at the same 
time for all interests in the land, which are required to be reckoned with at the 
time of the acquisition. We have already pointed out that under the definiticn 
of s. 8(b) a buyer like claimant No. 2 would be undoubtedly a person interested 
as he can claim the amount advanced. by him together with interest from, the 
land and in the absence of the land from the money which represents the con- 
verted value of that land. When s. 9 calls upon all persons to put in claims to 
compensation for all interests in such land, we are of the view that an interest 
of the present type held by claimant No. 2 is also intended to be covered. There 
need not be a transfer of immovable. property in favour of a person before he 
could be described as a person entitled to claim compensation for an interest in the 
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land. , The language of s. 9(7) of the Land Acquisition Act appears to us to ‘be 
broad enough. to'include interest. and’ claim for charge on land which would 
amount to, an interest inthe land for the. purpose of s. :9(7). This being so,’ 
claimant No. 2 had:undoubtedly a right to apply ‘under the Land Acquisition Act 
to the Collector for’ apportionment of the compensation amount. 
‘ Once it is held: that claimant-No. ‘Z was entitled to apply and a dispute has 
arisen between the two rival claims, the Collector and the Land Acquisition Officer 
had no option but to refer that dispute to a Court under s. 80 of the Lard Acqui- 
sition Act., Shri Paranjpe, appearirg for claimant No. 2, made a claim only 
on the basis of s. 55(6)(b) of the Transfer of Property Act. He, however, added 
that the amount for which his client makes a claim is not only Rs.,10,000 but 
the disputed payment of Rs: 14,000 together with,interest on both these amounts. 
He further argued that not only these two, amounts ‘together with interest must 
be paid to claimant No. 2 but he is also entitled to’ claim solatium at the rate of 
15 per cent. on these two items of Rs. 10,000 and Rs. 14,000 under the provisions cf 
sub-s. (2) of s. 28. ‘So far as the. claim of Rs.-14,000 is concerned, an issue was 
also framed, in the trial, Court. Unfortunately it was deleted and the parties 
were not permitted to lead evidence on the same. Shri Vaishnav: attacked 
that claim onthe, ground that-no dates of payment have been mentioned in the 
claim before the. Collector as also in the claim petition before the civil Court. 
Since no evidence has been permitted to be led.it would not be possible to: 
express any view of the disputed alleged payment. It,will be enough to point 
out that in the claim petition put in by claimant No. 2 before the civil Court he 
has alleged in para. 2 that Rs, 10,000 were advanced as earnest under.the agree- 
ment: dated April 7, 1964. Thereafter subsequently from time to time claimant: 
No. 2 has.paid.an amount of Rs, 14,000 towards the sale consideration of the. 
property agreed to be purchased. Since this is the pleading of claimant No. 2 
he-must be permitted to prove whether he really advanced Rs. 14,000 from time- 
to time as pleaded towards the consideration of the property. Not only he will 
be entitled to this amount but from the date of payment of the various items 
which go to make Rs. 14,000 he will be entitled to claim interest, To the extent 
of deciding that dispute. whether Rs. 14,000 were really advanced at all and. 
whether they were towards the consideration of ‘the property the ‘matter will 
have to be remanded to the trial Court for disposal according to law in the light. 
of the directions- which we propose to give in this judgment. . For the present 
we are disposing of this appeal on the footing that Rs. 10,000 have been. paid 
as earnest atthe time of the execution of the agreement of sale. . 
Since we are taking the view that claim of claimant,No. 2 is awardable to him 
under the provisions of s. 55(6)(b) of, the Transfer. of Property A.ct, we would 
agree with Mr. Paranjpe that his. client will. be entitled to claim reasonable in- 
terest. We think that interest should be'allowed, at the rate of 6 percent. We 
will also indicate a little ahead as to how we made calculations and what the trial 
Court néed do,'if it finds that Rs. 14,000 or any portion thereof are found to have 
been advanced towards the. purchase money: Jn this regard Sbri Vaishnav 
also argued that it should be open to his client to press all points of fact as well 
as law against the alleged payment before the trial Court. For instance, he 
argues, that the notification under, s. 4(1) was issuéd on March 25, 1965. From 
that date onwards the performance of the contract became impossible. Claimant 
No. 2-has not given any dates in his pleadings as to-when he advanced Rs. 14,000 
or the various ‘items which go to make up Rs. 14,000. Shri Vaishnav argued 
that as soon as notification under s. 4(1) was published, it became known to the 
parties that the contract ‘was, impossible of performance. If any advarces are 
made by claimant No. 2 to claimant No. 1 after that date it would be for the 
Court to see whether it could be purchase money and if so whether it was pro- 
perly. paid by the buyer as contemplated by s. 55(6)(b). He suggested that this 
is one of the points which claimant No. L- would be’ taking up and if advised 
he might resist the claim, on such other grounds as are available in fact and in 
Jaw. So far as the claim for. Rs. 14,000 is concerned, nothing.at all is yet decided 
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and the entire matter is at large for being decided by the trial Court. It would 
be-open to both the sides to lead further evidence to prove and disprove the pay- 
ment as also to urge all points of law in support of or against the claim. It is 
for the trial Court to find out whether Rs. 14,000 or any part thereof are really 
advanced to claimant No. 1 by claimant No. 2 towards the purchase price. 
Since that issue was not dealt with at all by the trial Court and all the grounds 
that both the sides may be inclined to urge before the trial Court are at large, 
it is permissible for both of them to plead them before that Court. 


_ However, as indicated earlier we are disposing of this appeal on the footing 
that the admitted amount which is paid by claimant No. 2 to claimant No. 1 
is Rs. 10,000. The calculation which we have made and the final order which 
we have’ passed would obviously be subject to such variations as become neces- 
sary by the finding, which the trial Court might give in respect of the additional 
claim of Rs. 14,000 for which the matter is being specifically remanded. The 
calculations which we have made would in that sense be provisional but if no 
further amount is found by the. trial Court as due to claimant No. 2 then the 
calculations would be final and would represent the apportionment of the total 
compensation. 

The above discussion leads to the conclusion that because of the frustration 
of the contract by the unforeseen event of acquisition by the State, claimant No. 2 
has acquired a right to enforce his charge to the extent of Rs. 10,000 and interest 
thereof under s. 55(6)(b) of the Transfer of Property Act. Can he add to this 
charge the solatium of 15per cent. which is awarded under sub-s. (2) of s. 28 of the 
Land Acquisition Act? Shri Paranjpe argued that in the view which we’ have 
taken of the provisions of s. 3(b), claimant No. 2 is a person who is now interes- 
ted in the land and that interest has been acquired by the State at the time of the 
acquisition of the land S. No. 4. The definition of ‘land’ in cl. (a) of s. 3 is again 
inclusive and is therefore a broad definition. The expression ‘land’ includes 
benefits to arise out of land, and things attached to the earth or permanently 
fastened to anything attached to the earth. This being an inclusive defini- 
tion Shri Paranjpe argued that the expression ‘land’ would also include an 
interest in .the land. When Government acquired land it acquired all interests 
` and such interests must be valued in terms of the provisions of s. 28(2). With 
this premise he wanted us to read the provisions of s. 28. Sub-section (1) thereof 
indicates that while awarding the amount of compensation for the land acquired, 
the Court is required to take into consideration clauses first to sixth which fall 
thereafter.. Clauses secondly to sixthly are not relevant for the present pur- 
pose. The first clause says that the Court shall take into consideration the 
market value of the land at the date of the publication of the notification under 
s. 4, sub-s. (7). Shri Paranjpe therefore argued that the market value of the 
interest of claimant No. 2 in the land, with reference to the expression ‘land?’ 
within the meaning of that expression contained in cl. 8(a) would be that 
value which the Land Acquisition Officer has fixed for the land or which the 
Court might ultimately fix for the land. Sub-section (2) thereof says that in 
addition to the market value of the land, as above provided, the Court shall in 
every case award a sum of fifteen per centum on: such market valué in consi- 
deration of the compulsory nature of the acquisition. This payment which is 
known as solatium is made because of the compulsory nature of the acquisition. 
It is not the market value or the value which is otherwise payable for the damages 
under the various clauses firstly to sixthly of s. 28. Under s. 6(Z) an unwilling 
person is made.to part with his land and therefore an additional payment of 
15 per cent is given to him. This, according to Mr. Paranjpe, must also be 
made available to claimant No. 2 whose interest in the land has been compul- 
sorily acquired. ` 

- Weare unable to agree with this reasoning as it contains an obvious fallacy. What 
is acqitired is land or property which has been described by the inclusive defi- 
nition of land in cl. (a) of s. 8. What is payable under the Act is compensation 
‘for the compulsory acquisition, Now, compensation is not merely confined 
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to market value. Shri Paranjpe seems to assume that compensation is market 
value besides which 15 per centis an additional payment. Section 23 as a whole deals 
with matters which must be considered by the Court in determining the com- 
pensation payable. While awarding compensation, the first item that must 
be taken into consideration is the market value of the land. While the land is 
being acquired with the standing crop, damages are to be paid for that purpose 
which are included in clause secondly of s. 28(7). T£ the acquisition results in 
severing the land from other portion and that results in damages, they must be 
made good. In this manner each of the clauses of sub-s. (I) of s. 23 deals with 
a separate item which has to be valued and added up together. To this amount 
be added an amount of 15 per cent over the market value. When a sum total 
of all these items is made, the ultimate sum represents the compensation payable 
for the compulsory acquisition of the land. It is this amount which is now 
payable for the land. To whom to pay, and how much to pay each, is a matter 
of apportionment or distribution. In drawing support to this argument Sbri 
Paranjpe referred us to the provisions of s. 11, which relate to the inquiry to be 
made by the Land Acquisition Officer and the award to be ultimately passed. 
He points out that the award must contain three items : (i) the true area of the 
land, (ii) the compensation which in the opinion of the Land Acquisition Officer 
should be allowed for the land; and (iii) the apportionment of the compensation 
among all the persons known or believed to be interested in the land, or whom, 
or of whose claim, he has information, whether or not they have respectively 
appeared before him. Mr. Paranjpe therefore submits that claimant No. 2 is 
having interest in the land and as such a person to whom the compensation must 
be apportioned by the Collector under s. 11 while making the award. 


Here again we do not think that the reference to s.11 can be of any assistance. 
The Collector is not in a position to make an award relating to the apportion- 
ment since there is a dispute. The third item under s. 11 is payable only when 
a case falls in s. 29 contained in Part IV of the Land Acquisition Act. Section 
29 says that where there are several persons interested, if such persons agree in 
the apportionment of the compensation, the particulars of such apportionment 
shall be specified in the award and as between such persons the award shall be 
conclusive evidence of the correctness of the apportionment. Clause (iz) of 
s. 11 can come into operation only when there is an agreement between the parties 
who claim apportionment and to the extent there is an agreement the Collector 
can record the apportionment. Section 30 says that when the amount of com- 
pensation has been settled under s. 11, if any dispute arises as to the apportion- 
ment of the same or any. part thereof, or as to the persons to whom the same or 
any part thereof is payable, the Collector may refer such dispute to the decision 
of the Court. Since dispute is raised by the claimants regarding apportionment 
there is no power in the Collector to decide the dispute but he has to refer it to 
the decision of the Court. In the present case where there were only two claim- 
ants and the apportionment was a matter of dispute there could be no prono- 
uncement under item (ii) of s. 11 in the Award, but having made his declaration 
under items (7) and (iz) the Land Acquisition Officer has no option but to refer 
the dispute to the Court. That is what he has done. 


When the matter is referred to the civil Court under s. 30, it is important to 
note that the Land Acquisition Act has not made any prevision for the purpose 
of apportionment or distribution of the compensation. The Act provides for the 
persons interested in the land or persons interested in the compensation pay- 
able for the land to apply for both the purposes, viz. for the purpose of claiming 
an enhanced compensation for the land acquired, as also for the purpose of 
claiming apportionment. The dispute relating to the adequate payment of com- 
pensation is referable to the civil Court under s. 18, but that dispute is referred 
after the Land Acquisition Officer makes his award with respect to the final 
amount as regards compensation. Further enhancement of the compensation 
is a matter of inquiry by the civil Court under a reference under s. 18 of the Land 
Acquisition Act. That claim is to be decided in terms of s. 23 of the Act. So 


236 THE BOMBAY LAW REPORTER.’ [von, LXXIV, 


far as s. 80 is concerned, the Collector or the Land Acquisition Officer has no 
right to entertain the dispute or to. decide it but has only a right to refer the dis- 
pute to a civil Court. 


A, Division Bench of this Court in the case of Dossibai v. P. M. Bharucha had 
an occasion to consider the implication of s. 30 and the rights of the civil 
Court to decide the dispute relating to apportionment. The’ learned adess 
observed, as follows (p. 1218) : 


“Section 30 of the Land Acquisition Act merely provides that the Collector ny make 8 
reference to the District Court on a'dispute as to the apportionment of the amount of compen- 
sation or any part thereof or as to the persons to whom the same or any part thereof is payable- 
But the Legislature has not laid down the principles by re reference to which the dispute relatin, 

. to apportionment has to be decided. The reason is obvious. When a dispute’ relating $0, ,ap- 
portionment arises, the Court is trying a dispute as to the civil rights between the parties relat 
ing to their interest in the money into which the land is transformed.” 


We are in respectful agreement with these observations. Having permitted thos e 
persons to apply who had interest in the compensation or who had claim to` the! 
compensation or who had, also interest in the land, the enquiry, as-we had state@ 
earlier, takes two different’ directions.. One is the fixation of the compénsatio® 
payable and the other is dispute relating to apportionment which is referred to the 
Court under s. 30.' Since it has been so received in the civil Court it becomes a 
matter to decide the civil.rights of the parties and to make valuation in terms of 
money, of those civil'rights which the parties have... Where ‘the rights of the 
parties are like those of two brothers who have equal moities in the-land itself, 
it would be easy for the civil Court to pronounce that in the total compensatiot 
payable including solatium, the interest of each one will be half. However, aparn 
from the simple case of this kind, there are various civil interests which are re- 
quired to be valued when the dispute between the claimants is to be.resolved.. 
For instance, there may be an attaching creditor who had attached the land of 
his debtor for the purpose of recovering the decretal dues. If before he succeeds 
in enforcing his decree against the property attached, the land is acquired by the 
State, what would happen? He'would undoubtedly have a claim towards. the 
compensation which would be awarded, as the compensation’ would represent 
the converted pool of money of the land itself. The interest of such an attaching 
creditor could never exceed the decretal amount. Thus his interest will have 
to be independently valued and a fixed compensation to the extent of, his decree 
would be payable to such a claimant. He would not be a general sharer in the 
general compensation in terms of certain percentage or proportion. In the same 
way if there is a mortgagee who has his mortgage debt against the property and 
the property comes to be acquired, what would happen to the mortgaged amount ? 
Sub-section (2) of s. 78 of the Transfer of Property Act provides that where the 
immovable property, which was mortgaged, has been compulsorily acquired, 
the mortgagee shall be entitled to claim payment of the mortgage.money, in 
whole or in part, out of the amount due to the mortgagor as compensation. “The 
mortgage under the Transfer of Property’ Act is a transfer of an interest in the 
property. However, the Legislature being aware of the nature of this interest 
has provided for the payment of only that amount to the mortgagee which would 
be due under his mortgage. In other words, if the total compensation paid is 
much more than the mortgage amount as found due it will not be permissible for 
the mortgagee to say that his interest in theland was compulsorily acquired and 
as such he should be paid solatium’ of 15 per cent. under sub-s. (2) of s. 23. If that 
is so, even when the interest was in the nature of transfer of property, or transfer 
-of interest in the land itself, we fail to understand how a claimant like claimant 
No.'2, who had only contracted to purchase the property and whose. contract is 
now frustrated can claim any share in the solatium payable under sub-s. (2)' of 
‘s. 28. His interest, which is now a limited interest as indicated by s. 55(6)(b) 
of the Transfer of Property Act, is a definite amount as described in-the. clause. 
.Purchase money properly paid with interest and earnest, if any, together with 
nterest would be the'only amount which he can claim and to the extent of this 
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amount „he. would have ‘a.charge on, the property., He has, therefore, a limited- 


interestto; the extent of a definite amount, as what was acquired was the land 
and: not the interest, of this claimant separately. as, such.. In fact if the acqui- 
sition was not there, the only right available to claimant No. 2 was to obtain a 


sale-deed -by, paying’ the full consideration under the agreement of sale. He 


could not have independently exercised: the right to enforce the charge under 
Sa 55(6)(b). . Since. that right of claiming sale-deed is not available to him . be- 
cause of the compulsory acquisition by the State, he is required to fall back 
. upon the < alternate right available to ‘him to eriforce the charge under s. 55(6)(b). 

This was a dormant right which became ayailable to him because of the compul- 
sory acquisition.’ Though therefore such aright continues to be a charge on the 
amount of compensation payable representing the land, if must always be re- 
membered that this right is a limited one to recover a sum certain and nothing 
beyond: ‘This right which arises as a result of the compulsory acquisition could 
not be considered to be an interest i in the.land-which was acquired as such by the 
State.’ Fifteen pér cent. solatium payable, under sub-s.(2) of s. 28 represents the 
payment for compulsory , acquisition of land, and as we have indicated above, 

there was no compulsory acquisition of the interest of this claimant at all, he 
could not resort to the provisions of sub- -s. (2) of s. 28 for claiming’ any additional 
amount: 


We. are, therefore, of the. ‘View that. what-claimant No. 2 will claim is only 
Rs. 10,000, the earnest money. claimed under the agreement of-sale, exh. 57. We 
are inclined to allow 6 per cent. interest as reasonable. However, in this case, cer- 
tain developments have taken place with regard'to the payment of compensation, 
which was deposited by. the’ Collector in the Court and cognizance must be taken 
of those facts; “It is also necessary to remember that possession was- handed over 
to claimaiit'No. 2 undet agreement, exh. 37, in view of a loss which he may sustain 
for the advance of Rs. 10,000. So long as, therefore, claimant No. 2 was in 
possession he could not claim: any compensation by way of interest on the advance 
of Rs. 10,000. He. was' deprived of the possession on October 9, 1965. The 


~” 


Land Acquisition Officer deposited-the amount of Rs. 84,000 which represented the ` 


compensation in respect of the 30'acres of -the land acquired and also referred the 
dispute under s. 80 to the Court. The money was lying in the Court till February 
17, 1969 on which date it came to be paid to claimant No. 2. From October 9, 
1965 or October 10, 1965 to February 17, 1969 claimant No. 1 was liable to pay 
to claimant No. 2, 6 per cent. interest on Rs. 10,000. It may be borne in mind that 
in view of this judgment claimant No. 2 was not entitled to keep anything more 
than Rs. 10,000 with him. The payment of Rs: 24,500 was an excess payment 
to him on that date... However, he was directed by. the appellate Court to repay 


the amount in Court ‘and he paid Rs. 10,000 on October 10, 1969 and Rs. 24,000 _ 


on October’ 25, 1969. During this period, claimant No, 1 was entitled to recover ` 


6 per. cent. ‘interest from claimant No. 2 on Rs. 24,500 upto October 10, 1969 ‘and 
on Rs. 14,500 upto October 25, 1969. Since we have held that Rs. 10,000 were 
legitimately due to claimant No. 2 he-could have retained that amount during 
the entire'period and he need not pay interest to claimant No. 1 for that amount. 

It then: appears that the entire amount‘of Rs. 84,500 ‘was repaid to claimant 
No. 2-10n Tune 8, 1970. Before this:payment, for ‘the intervening period from 
October 25, 1969 to June 3, 1970 he was entitled to recover interest on Rs. 10,000 
at 6 percent. Thereafter claimant No. 2 deposited Rs. 10,000 in Court on June 1, 

1971 and Rs. 14,500 on August 1, 1971. So far as this period i is concerned, from 
June 3, 1970 to June 1; 1971 claimant No.. 2 will have to, pay interest at 6 per cent. 

on Rs. 24,500 and for the remaining period upto August 1, 1971 on 14,500. Having 
made an account of intérést which is.respectively.payable by ane party .to the 
other it has been found by the learned advocates on both the sides that claimant 
No: 2 has to'pay Rs.-325.50 to.claimant'No. 1. ":On the compensation that 
there is not further payment it would appear that: out of the total compensat- 
tion: of Rs. 34/500, Rs.-9,675 are payable to claimant No. 2, this is because he is 
entitled to Rs. 10,000, and interest thereof but for the intervening period des- 
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cribed above, he becomes liable to interest amounting to Rs. 325.50 to claimant 
No. 1. In this manner his claim of Rs. 10,000 is reduced by Rs. 325 and the 
claim now works out at Rs. 9,675. He has already retained with him Rs, 10,000 
and he will have to pay back Rs. 825 to claimant'No. 1. The balance of amount 


of Rs. 34,520 is lying in the Court. In addition he is entitled to recover Rs. 825 


from claimant No. 2 by execution’ of this order. 


At this stage we may point out that the dispute cannot be finally disposed of 
because claimant No. 2 has alleged’ further payment of Rs. 14,000 towards the 
purchase money. This claim having been disputed, as we have pointed out 
earlier, the matter will go’back to the trial Court for finding out whether claimant 
No. 2 proves. the payment of Rs. 14,000 or any part thereof to claimant No. 1 
towards the purchase price of the acquired land S. No. 4. We have al- 
ready indicated that the parties are at liberty to lead further evidence and 
take up all defences to which they are entitled to in law and fact. “After 
hearing the parties in this manner, if the trial Court comes to the conclusion 
that some amount or the entire amount is not only paid towards the purchase 
ptice but‘is recoverable in view of the legal position under s. 55(6)(b) of the Trans- 
fer of Property Act, he will award that much amount together with interest at 
6 per cent. from the date of payment to claimant No. 2 from claimant No. 1 ‘and 
that would be a claim against the compensation amount. In the meanwhile we 
give liberty to claimant No. 1 to’ withdraw the amount of Rs. 24,500 from the 
Court on furnishing security to the satisfaction of the trial Court. 


So far as the costs are concerned, we are inclined to award costs to the parties 
in proportion to their success in both the Courts. However, the claim of 
Rs.. 14,000 is yet to be decided.on merits. After it is so decided by the trial 
Court, it, will award proportionate costs to either side depending upon their 
success in this-litigation. 


Since the, acquisition proceedings are fairly old-we direct that the learned trial 


Judge will dispose of the matter as early. as possible and it will be appreciated, 
if he ‘could dispose of the same within two months, after receipt of record. 


There will be no order as to costs for the State. 





* 


CRIMINAL REVISION. 





Before Mr, Justice Apte. : l 
` DR. K. R. AGARWAL v. BALKRISHNA J AWAR", 
Maharashtra Ownership Flats (Regulation of the Promotion of Construction, Sale, ‘Management ina 


Transfer) Act (XLV of 1963), Sec. 2 i of ownership to me considered in determining | 


whether premises flat within s. 2 (a). 


The element of ownership does not enter into the definition of the expression ‘‘flat’’ in 
s. 2 (a) of the Maharashtra Ownership Flats (Regulation of the Promotion of Construction, 
Sale, Management and Transfer) Act,'1968. Therefore, whether the purchaser is an inde- 
pendent owner or`'not is entirely irrelevant in order to determine whether the, premises 
are a flat or not. 


"THE facts appear in the judgment. 


«S. P. Kanga for N. H. Pardashant, for the complainant. 
G.N. Khare, for accused No.1. . 
S.C. gl Assistant Government Pleader, for the State. 


Apts J. This revision by the original ‘complainant is directed against the 
order passed by the Presidency Magistrate, 27th Court, Mulund, Greater Bombay; 


dismissing the complaint filed by the petitioner against respondent No. 1 and: 


* Decided, - September 21, 1971. Criminal Revision Application No. 592 of 1970. 
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” 


one V. K., Jawar, alleging offences under the provisions. of the Maharashtra 
Ownership.Flats (Regulation of the Promotion of Construction, Sale, Management 
and Transfer) Act, 1963 (hereinafter referred to as “the Act)’, on a preliminary 
ground that the premises in dispute were not covered by'the Act, inasmuch as 
‘they were not a.“‘flat”’-within the meaning of that term as defined in the Act. 


'-, Few facts which it-is necessary to state for the purposes of this application, 


arethese:: - f 

The accused, who are brothers and were partners of a concern styled as M/s. 
Korbusiers, widely advertised a housing scheme which was called “Mini Land”. 
It appears that the accused had acquired about 45,881 sq. yards of open plot of 
land from M/s. Orient Corporation on lease for a period of ninety-nine years with 
a renewal clause and they proposed to divide this land into different plots and 
offered housing accommodation on thèse plots.. It appears, the scheme was that 
on each plot accommédation consisting of ground-floor and two other floors was 
offered to each purchaser. It seems that one building was to be constructed on 
each plot, but that building was to be divided,into four parts by putting walls 


length and breadth wise exactly in such a way as to divide it into four different 


buildings touching.each other. Several persons purchased the housing accom- 
modation in this scheme and it is common ground that the accused actually 
constructed such buildings and even delivered possession to the purchasers. One 
of the terms of the agreement was to form a co-operative society promoted by 
the accused. The accused not having done that, the present complaint out of 
which this revision petition arises, was filed by, the petitioner who is one of the 
purchasers of a portion.of a building, called a bungalow type building. The 
number of ‘the bungalow type accommodation given to him is 5-B. The 


. complainant alleged various breaches of the provisions of the Act by the accused. 


The accused contended that the accommodation offered was an independent 
bungalow type accommodation and that each purchaser became absolute owner 


` of the ground and two floors standing thereon, and that therefore, it was not a 


flat within the meaning of that expression as defined in the Act. This conten- 
tion was uphcld by the learned Magistrate and ‘he dismissed the complaint. The 
learned Magistrate, however, while dismissing the complaint, observed that 
since the premises in question were not a “flat” under the Act, he had no juris- 
diction to deal with them. It is difficult to follow this part of the reasoning of 
the learned Magistrate, because even assuming for a moment that the premises 
in dispute do not fall under the definition of a “flat?” as contained in the Act, 
that will not affect the jurisdiction of the Magistrate to deal with the complaint. 

The only question that arises on this-revision,. therefore, is whether the pre- 
mises, which were sold by the accused to the complainant.satisfied the require- 
ments of the definition- of expression “flat” as contained in the Act. Clause (a) 
of s: 2 defincs the expression “flat”? as meaning a separate and self-contained 
set of premises used: or intended to be used for residence, or office, or show-room 
or shop or godown: (and includes a garage),..the premises forming partof a 
building and includes an apartment. In order that premises, therefore, should 
come under this definition, the following requirements must be fulfilled : 


(1) the premises must be separate and self-contained set of premises; and 

(2) must be’such as can be used or intended to be used for residence, shop or godown or 

garage. 

(3) the premises must form part of a building. 

It is not disputed in the present case that the first two requirements are satis- 
fied. It is not denicd that the premises in question are a separate and self con- 
tained set of premises and that they are intended to be used for residence. The 
controversy, however, centres round the last requirement, viz. whether the pre- 
mises form part of a building or not? Ifthe answer to this question is in the 
affirmative, then, obviously, the premises in question must be held to be a ‘flat’ 
within the meaning of this definition. On the other hand, if the answer to the 
question is in the negative, then, obviously, the premises in question cannot be 
regarded as ‘flat? and then the provisions of the Act would not be applicable. 
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Now,.in order to determine whether the premises form part of a building or 
not, the actual construction erected will have to be taken into account. It 
appears that the entire area of 45,881 sq. yards, which was taken on lease by the 
accused was divided into several plots, each plot admeasuring 500 square yards. 
On each ‘plot a bungalow type construction having four apartments divided by 
common party-wall east-west and south-north was erected, so that each part 
became a separate unit having separate entrance and an opening on two sides. 
Each portion has a ground-floor and two stories. Hach part has common-wall 
on two sides—-back side and one other side. To illustrate this point further, on 
the plot in question, building No. 5, was constructed and that building was divided 
into four parts by putting party-walls exactly in the middle length-wise and 
. breadth-wise, and each portion was given a separate No. as 5-A, 5-B and 5-C and 
5-D. The.complainant in this case purchased the portion bearing No. 5-B. It 
is, therefore, obvious that although each portion is an independent unit, it forms 
part of a larger building which has been divided into four portions. 


It was contended on behalf of the accused-respondent that the purchaser of 
‘each of the four portions in the. building became an independent owner of the 
building as well as of the ground below it. ‘It was also submitted that each 
purchaser was an absolute owner of the portion purchased by him and was free 
to sell it or to dispose of it in any manner he liked, and therefore, each unit must 
be regarded as a separate bungalow. It is, however, difficult to accept this con- 
tention for the simple reason that the element of ownership does not enter into 
the definition of the expression ‘flat’. In other words, whether the purchaser 
isan independent owner or not is entirely irrelevant in order to determine whether 
the premises are a flat or not. That being so, it is obvious that the premises in 
this case do satisfy all the three tests of ‘a flat’ within the meaning of the defi- 
nition contained in the Act. 


It is incidentally contended for the respondent that the Life Insurance Cor- 
poration had taken the view that each purchaser was. a full and absolute owner 
of the portion purchased by him and he was able to mortgage the same and they 
have even accepted mortgages of the portion from some of the owners. But, 
as observed above, that is not the criterion to determine whether the premises 
are a flat. 


Mr. Khare wanted, to urge that in order to determine whether it is a flat it 
would also be necessary to take into account the dictionary meaning of that 
expression. But since the Legislature has chosen to define the word ‘flat’ 
for the purposes of this Act, it would not be permissible to travel beyond the 
definition contained in the Act to determine the scope of that expression. 


For the reasons discussed above, the view taken by the learned Magistrate 
that the premises involved in this case are not a ‘flat’ is obviously erroneous. 
The order dismissing complaint of the petitioner is, therefore, set aside and the 
_case is sent back to the learned Magistrate to proceed with it according to Jaw. 
Rule made absolute.. 


Rule made absolute. 


u ow 
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_ LALSHANKAR ‘MULJI JOSHI v. KANTILAL MOHANLAL PARIKE*. 


Daia Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12 (2)— 
Jee under’s. 12 (2) whether invalid because rent demanded for month not. due. 


A notice’ under s. 12 (2) of the Bombay ‘Rents, Hotel and Lodging House Rates Control 
- Act, 1947, is not invalid simply because by mistake or Over- “sight, the landlord has demanded 
-7 the rent ‘for the month for which it was not due. 

ox ‘Raghimath Ravji Dandekar V: "Anant Narayan ‘Aplet, fe llowed. i 
"A liberal construction should be- put’ upon 'a notice to quit in order that-it should not 
be defeated by inaccuracies either in the description (f the’ premises or the name of the 
tenant or the date of the expiry of the notice. ‘The test of its sufficiency is not what its 
ee contents would mean to a stranger ignorant of all the facts and circumstances touching 
the premises to’ which the notice purports to refer; but what they would mean to tenants 
presumably conversant with all those facts and circumstaices, and the mistakes, if any, 
~ , should not be construed with a desire to ‘find faults, but they should be construed heeren. 


| THE facts’ are dadi in the- judgment. 


) 


Kid. Abhyankar, for the petitioner. : 3 a 
V. J. Jhaveri, for opponent No. 1 (absent). | 


BHOLE J. This is a landlord’s petition challenging | ‘the order passed by the 
Extra, Assistant Judge, Poona., The respondent is a tenant of the suit premises 
belonging to the petitioner at a’rent,of Rs. 17 per month. Because he was in 
arrears of rent'for more than six months, therefore the petitioner had to serve a 

notice on the respondent., ;The notice was dated August 17, 1965 and the res- 
‘ pondent’ was asked to quit by September, 80, 1965. The petitioner claimed a 
‘sum of Rs. 17 6.90 p. As the notice was not complied with, the suit was filed claim- 
ing arrears of rent and possession on three grounds, the first being arrears of rent 
for more than six months, the second was that the suit premises, were required 
‘for personal use- by the. landlord and the third was that the respondent-tenant 
‘was keeping the premises locked- and had-not been using them. 

The trial Court framed a number.of issues on the pleadings of the parties and 
held that the petitioner had established that the respondent was a defaulter for 
a period of ‘six months or.more.. He was of the view that the tenancy of the 
resporident-tenant was validly terminated under.s. 106 of the Transfer of Pro- 
‚perty Act, though not under, s. 12(2)’of,the Bombay Rent Act. Accordingly, 
therefore, the trial Court dismissed the petitioner’s suit for possession, but passed 
a degree for arrears of rent. . Against this decree the landlord went.in appeal. 

The appellate-Judge considered several issues and found that the notice served 
: by the petitioner was not valid,. the demand therein being excessive. According 
‘to. him, the notice being invalid, the tenant cannot be.said to be not ready and 
willing to pay the arrears of rent accrued due upto the date of the notice. He, 
.therefore, did not consider as to whether the’ respondent was or was not in arrears 
of rent for a' period of more than six months, on the date of the notice of demand 
issued on August-17, 1965 and whether he was nob ready and willing to pay the 

-arrears of rent. ` yee 
` The trial Court decided against the petitioner « on. ‘the issue regarding the bona 
fide requirement ‘by: the ‘petitioner as‘also the issue ‘regarding the respondent not 
using the premises and keeping them locked. These findings of the trial Court , 
-were confirmed by.the appellate Judge, who dismissed the appeal with costs. 
This order of the learned. Assistant Judge, Poona, i is now challenged here by the 
petitioner-landlord. 

It is argued by.Mr. Abhyankar, learned advocate for the petitioner, that the 
learned Assistant J udge has committed an error in holding the notice invalid, inas- 


*Decided, October 14, 1971. ace Civil 1 (1966) Civil Appeal No. 887 of 1964, 
Application No. 3015 of 1967, 2) wt , decided on April 5, 1966 (Supreme Court). 
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much as the notice did not ask for any excessive rent from the tenant. The peti- 
tioner-landlord had already obtained a decree from the Small Causes Court, Poona, 
for a sum of Rs. 207, and that the tenant was still in arrears of Rs. 298. The 
notice mentioned the amount of Rs. 511.90 p. The tenant had paid Rs. 335. . 
‘Therefore, the petitioner-landlord claimed Rs. 176.90 p. by this notice. The į 
notice is dated August 17, 1965 The learned Assistant Judge while considerirg 
the validity of the notice observed during the course of his judgment that by the 
notice of demand the petitioner not only claimed rent upto August 15, 1965, 
but also claimed rent due upto September 15, 1965. It is contended by Mr. 
Abhyankar on behalf of the petitioner that this notice was proper and legal since 
the tenancy was sought to be terminated by the end of September 15, 1965. 
The learned Assistant Judge was, however, of the view that the demand was 
excessive because the rent claimed for the period August 15, 1965 to September 
15, 1965 had not become due and payable to the petitioner-landlord at the timé 
of the said notice of demand. According to him, therefore, the demand was not 
lawful and the respondent-tenant was under no obligation to comply with the 
demand. According to the learned Assistant Judge as the demand was not law- 
ful, the notice was illegal and the respondent-tenant could not be said to be not 
ready and willing to pay the arrears of rent. Now, the point here for consi- 
deration is whether in the facts and circumstances of the case the view taken by 
the learned Assistant Judge is correct. 


It is now well-settled that a liberal construction should be put upon a notice to 
quitin order that it should not be defeated by inaccuracies either in the description 
of the premises or the name of the tenant or the date of the expiry of the notice; 
and that the test of its sufficiency is not what its contents would mean to a 
stranger ignorant of all the facts and circumstances touching the premises to 
which the notice purports to refer, but what they would mean to tenants presum- 
ably conversant with all those facts and circumstances and the mistakes, if any, 
should not be construed witha desire to find faults, but they'should be construed 
liberally. In the instant case it appears that the petitioner-landlord was under 
a mistaken belief while asking for rent: for the period from August 15, 1965 to 
September 15, 1965. Itis not that he meant that the rent would not be due to 
him on September 15, 1965. -It may be that he remained under a wrong impres- 
sion and thought that he could demand such rent since he was terminating the 
tenancy on and from September 15, 1965. In my view, therefore, this appears 
to be a mistake on the part of the petitioner committed while giving the notice. 
The Supreme Court in Raghunath Ravji Dandekar v. Anant Narayan Apte', while 
considering the validity of a notice, which demanded Rs.’ 7,000, when actually, 
according to the Courts below only Rs. 6,900, were due, observed that they were 
not able to understand how the notice to quit under the Transfer of Property. Act 
will be bad because of a mistake or over-sight in demanding more than was due 
under s. 12(2) of the Rent Act. Their Lordships held that all that s. 12(2) of the 
Rent Act requires is the notice by the lessor for payment of arrears of rent. Their 
Lordships further observed that it was true that such a notice shall contain the 
figure of the amount due as arrears of rent, but according to their Lordships, 
if there was a mistake in the amount specified in the notice, that did not, in their 
opinion, make the notice under s. 12(2) bad or because of that mistake the notice 
to quit under the Transfer of Property Act bad. It appears to me that simply 
because by mistake or over-sight the landlord had demanded the rent for the 
‘month for which it was not due, that would certainly not make the notice invalid. 


- . The view taken by the learned Assistant Judge is therefore not correct. 


For the aforesaid reasons I set aside the decree passed by the learned Assistant 
Judge, Poona, remand the record and proceedings back for finding on two issues 
which were framed by him and disposing of the appeal according to law. 


Rule made absolute. Costs in the cause. 
Rule made absolute. 


1 (1966) Civil Appeal No. 887 of 1964, decided on April 5, 1966 (Supreme Court). 


y 


' 1971.] vy. A. CHEDDA V. BAMBAI MAZDOOR UNION (A.C.J.) 248 


Before Mr. Justice Deshpande and Mr. Justice Vaidya. 
V. A. CHEDDA v. BAMBAT MAZDOOR. UNION*. 


Industrial Disputes Act (XI V of 1947), Sec. 2 (j)—~Activities carried on by Bombay Grain Dealers’ 
Association whether constitute it an “industry” within s. 2 (j). 


The activities carried on by the Bombay Grain Dealers’ Association constitute it an 
‘industry’ within the meaning of s. 2 (7) of the Industrial Disputes Act, 1947, 

Province of Bombay v. Western India Automobile Assn., Madras Gym. Club Employees’ 
Union v. Management®, Cricket Club v. Labour Union, Bombay? and S. J. Hospital, New 
Delhi v. K. S. Sethi,* referred to. ; 


TE facts appear in the judgment. 


N. B. Shetye with K. D. Boda, for the petitioners. 
R. S. Kulkarni, for respondent No. 1. ' 


Vaipya J. Two questions arise in this petition under arts. 226 and 227 of the 
Constitution of India. The first question is as to whether the activities carried 
on by an unincorporated Association in the name and-style of the Bombay Grain 
Dealers’ Association constitute it an ‘industry’ within the meaning of s. 2(7) of 
the Industrial Disputes Act, 1947. The second question is as to whether the 
reference of the dispute between the office bearers of the said Association, who 
are the petitioners in the above petition, and the workmen of that Association 
could be made under s. 10 of the Industrial Disputes Act. The petitioners raised 
these points as preliminary points before the Industrial Tribunal. The Tribunal 
held that the activities of the Association constituted it an ‘industry’; and though 
the order of reference was not happily worded, the reference was competent as a 
reference of the ‘industrial dispute’ between the petitioners and the workmen of 
the Association. The decision of the Tribunal dated November 10, 1970 is 
challenged in the above petition. 


It is not disputed by the petitioners, who are the office bearers of the Asso- 
ciation, that at the time of the reference of the dispute by the Government under 
s. 10, owners of 800 ration shops were the members of this Association, that the 
Association was engaged in the business of distribution of rationed commodities 
as well as other goods, that it collected membership fees from its members, 
received rent of its buildings rented to others, and was making arrangements 
for the ration shop owners to get rationed articles from the Government godowns. 
It was, however, contended by Mr. Shetye, the learned counsel for the peti- 
tioners, relying on an affidavit filed before the Tribunal by petitioner No, 1— 
the President of the Bombay Grain Dealers’ Association, that the Associ- 
ation was established in 1918 under its Rules and Regulations, which 
were made with a view to ‘promote and establish fraternal' feelings among 
the retail dealers of grain and to help their members by removing their difficul- 
ties in carrying on their business by making representations to Government or 
semi-Government agencies. It was, therefore; submitted that the Association 
itself did not carry on any business, trade or commerce and had no profit motive; 
and hence it was’purely a service organisation rendering service to its members 
with the help of seventy clerks and eight peons in its office at the time'when the 
Government referred the:dispute. It was also further submitted that the mere 
fact that the Association helped the members to take delivery of the goods from 
the Government godowns did ‘not constitute its activity an industry within the 
meaning of the Industrial Disputes Act, because the Association was not required 
to undertake nor did it undertake any sale or purchase of either rationed or non- 
rationed articles. Further in ‘doing or rendering services to its members, the 
‘Association did not get any commission either from the members or from the 
Government or from any'other Source. It was said that the Association was 


*Decided, November 4, 1977. Special Civil 2 [1968] A.I.R. S.C. 554. 
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doing all these activities like a liason officer without being rewarded i in any manner 
between the Government and its members.. > 

It was, however, admitted that the member, whose grains were transported 
from the Government godown, was paying 85 paise per bag by way of expen- 


diture to be incurred by the Association on his behalf and the said 85 paise were. 


spent by the Association in the Tolloyingi manner: ‘-— ç -~ 
0.15 paise for Mobadla fund. ne 
0.08 paise for Federation charges. i cx 
0.05 paise for Utkarsha fand. > >>) 
0.62 paise for loading, unloading, transport hine ana office expenditure.- 
It was said that the Mobadla fund was started, for creating fraternal. feelings 
amongst the members by distributing the fund so collected among the members 
who are not selected as Fair Price or Ration Shops. In the affidavit it . was 
stated that the Association had 5,000 members, out of whom’ 750 were. selected 
for Fair Price or Ration Shops. It was further contended that the entire fund 
of the Association was utilised for members only for their welfare and_was hot 
utilised by the Association 'or its office bearers for their personal use.. Similarly, 
the ‘Utkarsha’ fund was also. utilised for fostering the feelings of oneness and for 
their welfare as well as for recreation both mental and physical. The Association 
' was also trying to build a sanitorium at Tithal for the welfare of its. members, 
after meeting the office expenditure of the Association out of 62 paise given by 
the members for transport of the rationed articles from the Government godown 
to the respective shops. It was submitted that although there was. one-trans- 
action of mortgage in the course of fifteen years of its existence, the normal busi- 
ness of the Association was not to carry on any business of advancing rnoney 
or mortgages. Having regard to all these aims, objects and activities, it was, 
therefore, submitted that the activities of the Association did not constitute. any 
‘business, trade,: undertaking,’ manufacture or calling of SmpAYER within. the 
meaning of the definition of ‘industry’ in s. 2(4). 

The Tribunal over-ruled these contentions raised on behalf of the petitioners, 
as it found that the.principal activities of the Association attracted the ratio 
in the decision of Chagla C. J. and Bhagwati J. in Province of Bombay v. Western 
India Automobile Assn With reference to the activities of the Western India 
Automobile Association it was contended in that ease, that the sole function of 
that Association was.to render services to its members and it existed for the 
purposes of encouraging and developing the automobile movement in ‘Western 
India, and not for making any profit. This contention was over-ruled by Chagla, 
C.J., who held that the Association was an ‘industry’ within the meaning of the 

‘definition of the word ‘industry’ in s. 2(j) making the following observations 
(p. 66) : 

“I. see no reason, looking to the plain words of the section, why such a narrow and restr icted 
meaning should be given to the expression ‘industry’. There is no indication in the section 
itself that the undertaking referred to in the definition clause must be an undertaking carried 

_on for the purpose of making profit. It may be that as far as a business, trade or manufacture 
is concerned, every one of those has to be carried on with the profit motive. But as far as an 
undertaking is concerned, it is something different from business, trade or manufacture, and 
there-is no reason why every undertaking, in order to fall under that sub-clause, must, be 
something done with a view to making profit. The expression ‘calling’ is also sufficiently wide 
to include in it activities.not necessarily concerned with the profit motive. What is. really 
emphasised in this sub-section is the relationship of employers and workers. If you have an 
undertaking carried on by employers and workers and ifin that undertaking a dispute takes 
place, then you have a dispute in an industry contemplated by the statute, and it cannot be 
denied that in this particular case both the employers who are the Association and the workers 


: who are the other party to the dispute are engaged in the undertaking known as the Western j 


India Automobile Association which exists for the purpose of rendering services to its members.” 


It is, however, contended by Mr. Shetye, the learned counsel for the petitioners, 
that the ratio of that case can no „longer be considered to be valid in view of the 
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three later decisions of the Súpreme Court, viz. (1) Madras Gym. Club Employees’ 
Union v. Management®, (2) Cricket Club v. Labour Union, Bombay’, and (8) S. J. 
Hospital, New Delhi v. K. S. Sethi*. Mr. Shetye has taken us through these three 
judgments and, with respect, we find nothing in the said judgments which mili- 
tates against the principle laid down by this Court in The Western India Auto- 
mobile Assosiation’s case. After full discussion of the case law with regard to 
the interpretation of the word ‘industry’ as defined in the Industrial gage 
Act, the law is, with respect, precisely summarised by Hidayatullah C. 

S. J. Hospital case as follows (p. 1418) * 


“Tt, therefore, follows that before an industrial dispute can be raised between employers and 

their employees or between employers and employers or between employees and employees 
in relation to the employment or non-employment or the terms of employment or with the 
conditions of-labour of any person, there must be first established a relationship of employers 
and employees associating together, the former following a trade, business, manufacture, under- 
taking or calling of employers in the production of materia] goods and material services and the 
latter following any calling, service, employment, handicraft, or industrial occupation or avo- 
cation of workmen in aid of the employers’ enterprise. It is not necessary that there must be 
a profit motive but the enterprise must be analogous to trade or business in a commercial 
. sense.” 
The above decisions of the Supreme Court, therefore, far from over-ruling and 
affecting in any manner the validity of the decision of this Court in Western 
India Automobile’s case affirm the very principles laid down by this Court for 
determining as to whether a particular relation of employers and employees is an 
industry as defined by the Industrial Disputes Act, 1947, irrespective of the fact 
as to whether the employers carry on the activity for profit or not. 

Mr. ‘Shetye submitted that it is only an activity, which produces material 
goods and services, which is implied in the words business or trade or undertaking 
or manufacture, or calling of employers within: the meaning of s. 2(7). ‘The defini- 
tion in that section is as follows : 


a ‘Industry’ means any business, trade, undertaking, manufactme or calling of employers and 
includes any calling, service, employment, handicraft, ‘or industrial occupation or avocation 
. of workmen.” ‘ 


We are not concerned in the present case with the second part of the definition. 
It may be that the activity of the Association of transporting the rationed goods 
from the Government godown to the respective ration shops of the members of 
the Association without earning any profit cannot be held to be business or call- 
ing of employers within the meaning of that section. But we do not see any 
reason as to why it should not. fall within the ambit of the word “undertaking” 
of that definition inasmuch as the’ ein is oe an ee of the 
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Supreme, > has, laid down (p. 1413) : 7 


“Material services involve an activity carried on through co-operation between ee 

and employees, to provide the community with the.use of-something such as electric power, 

water,, transportation, mail delivery, telephones and the like.” 
Mr. Shetye, submits that in. the-present case -the services rendered ‘by way of 
transporting- ‘the rationed: goods -cannot be said to-be services rendered to the 
community;; but- they are:services rendered to the members. He has further 
contended.that as- the services are rendered only to-the members, the case would 
fall within the ratio laid down in the Madras Gymkhana. case. This argument 
must be-rejected,. because in the Madras Gymkhana Club case the Supreme Court 
considered, the nature..of. the: activity of the Madras Gymkhana.Club and held 

2 [1968] ALR. S.C. B54: 6.46 , ar 4 [1970] ALR. S.C: 1407, 

3 [1969] A.IL.R. S.C. 276. ao e wag A 


246 T d THE BOMBAY LAW REPORTER. [VOL. LXXIV. 
that that being a:members’.Club it was not an industry. Having regard to the 
circumstances in which the Club activities were carried on, the Supreme Court 
sal (p. 565) : - 


. But these circumstances are not truly representative in the case of the club because tlie 
services are to the members themselves for their own pleasure and amusement and the mate- 
rial goods are for their consumption.” 


We are, therefore, of the opinion that what is stated in the said Jedin with 
respect to a members’ club cannot be applied to an Association like the Grain 
Dealers’ Association which carries on activity of transporting rationed goods 
from the Government godown to the respective ration shops thereby effecting 
economy i in transport of the goods from the godowns to the ration shops. This 
activity is essentially a commercial activity intended to benefit and aid trade 
carried on’ by members of the Association, though not an activity intended’ to 
earn profits, It is an activity integrally connected with the business of the 
members of the Association. Members by forming and joining the Association 
and utilising the services of the Association are able to get the benefit of common 
arrangement for transporting the goods. Such an activity, in our opinion, cannot 
be’ analogous to the activity of a Club, like the Madras Gymkhana Club or the 
Cricket Club of India, It is an activity, which is analogous to business and ` 
essentially i in-aid of business of the members of the Association. -Mere fact that 
in addition to ‘these activities, several other activities mentioned in the Rules 
and ‘Regulations of the Association are pursued by the Association, cannot take 
the Association outside the ambit of the definition of ‘industry’ having: regard 
to the fact that at the time the order of reference was made by the Government 
the principal activity of the Association was in connection with the transport of 
the goods from the-godown to the respective ration shops. We are, therefore, 
of the opinion that the Tribunal was quite right in holding that the dispute bet- 
ween the Association and its workers was an industrial dispute inasmuch as the 
activities of the Association render it an industry as defined in the Industrial 
Disputes Act, 1947. The dispute related to revision of pay scales and adjustment 
thereof, classification of employees, dearness allowance .and other allowances, 
medical aid and gratuity and could be referred by the Government aes s. 10. 
of the Industrial Disputes Act, 1947. 


{The rest of the judgment is not material to this report]. - 
a” Rule discharged. 
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_. ORIGINAL CIVIL. 


. Before Mr. Justice Vimadalal. . 
“THE BELAPUR CO. LTD. v. MAHARASHTRA STATE FARMING 
CORPORATION*. 


Indian Evidence Act (I of 1872), Sees. 91, 92, 93-98—Ambitt of proviso (6) to s. 92—In what ‘cases 
is extrinsic evidence admissible as an aid to interpretation of document as contemplated by - 
: proviso (6) to s. 92. 


4 


The fundamental rule of construction of a document is to ascertain the intention of the 
parties to it from the words used in the document which is considered to be the written 
declaration of the mind of the author. If the words are clear in expressing that intention 
and the language applies to existing facts, extrinsic evidence is not admissible for cons- 
truing the deed or for ascertaining the real intention of the parties, e.g. surrounding cir- 
‘cumstances cannot be considered with a view to holding that a document which is, on the 

. face of it, a sale deed was intended to operate as a mortgage. If, however, the words are 
-$ such that-one may suspect that they de not convey the intention correctly, or there is some 
' doubt as to'what the words mean or how they are to be applied to the circumstances of 


*Decided, August 22, 1968. O.CJ. Suit Nos. 664 & 615 of 1967, Ste 
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the writer or to the facts existing at the time when the document was executed, extrinsic 
evidence is admissible under proviso (6) to s. 92 of the Indian Evidence Act, 1872. 
In such cases, extrinsic evidence is admissible for the purpose of finding out the meaning 
of the words which have actually been employed, or in order to translate the language of 
the document by assigning a definite meaning to terms capable of such explanation or by 
connecting them with the proper subject-matter, or for the purpose of throwing light on the 
meaning of the words used with a view to arriving at the true effect of the transaction to 
which the document relates. 

` IDn view of s. 92 of the Indian Evidence Act, oral evidence cannot be admitted to contra- 
dict, vary, add to or subtract from the terms of the document, as far as the parties to that 
document are concerned. 

Cases in the English Courts of Chisncery have no application to the law of India as laid 
down in the Indian Evidence Act. 

Balkishen Das v, Legge’, Baijnath Singh v. Hajee Vally Mahomed,? Martand v. Amrit- 
rao, Pandit Chunchun Jha v. Sheikh Ebadait Ali, Bhaskar Waman Joshi v. Narayan Ram- 
bilas Agarwal,’ Ram Gopal v. Nand Lal, Wadia v. Secretary of State for India," Afshar 
Tacki v. Dharamsey Tricamdas,* Radha Sundar v. Mohd. Jahadur Rakim,® Kamla Devi v. 
Lakhatmal™, Bai Hira Devi v. The Official Assignee of Bombay," Central Bank of India 
v. H. F. Ince. Co., Dhanrajmal v. Shamji,* Van Diemen’s Land Company v. Table Cape 
Marine Board, Charrington & Co., Limited v. Wooder™, and Hillas & Co. v. Arcos, Lid.,1° 

referred to. | 

The subsequent conduct of the parties is not relevant or admissible for the purpose of 
construing a written document. Therefore extrinsic evidence as to what transpired sub- 
sequent -to a written contract is not admissible for ascertaining its terms. 

Abdulla Ahmed v. Animendra Kissen Mitter”, Bhaskar Waman Joshi v. Narayan 
Rambilas Agarwal, Dinkerrat Lalit Kumar v. Sukhdayal®, and North Eastern Railway v. 

Hastings (Lord)**., referred to. l 

Proviso (6) to s. 92 of the Indian Evidence Act is a substantive provision laying down 
the law relating to the admissibility of extrinsic evidence as an aid to the construction of 
a document in cases in which it is necessary to find out how the document is related to 
existing facts. The proviso cannot, therefore, be construed as being an exception to s. 92 
of the Act and controlled by the main part of that section, or even as being a saving clause 
to the substantive portion of that section. 


Tae Belapur Co. Ltd. (plaintiffs) was a company registered under the Com- 
panies Act, 1956, which carried on the business of manufacturing sugar and 
allied products at. Harigaon in Ahmednagar District. The plaintiffs owned a 
large area of agricultural lands which were contiguous to their factory and these 
lands were used to cultivate sugarcane which was used and consumed entirely 
by -the plaintiffs’ factory. After the coming into force of the Maharashtra Agri- 
cultural. Lands (Ceiling on Holdings) Act, 1961, all surplus lands of the plaintiffs 
vested in the State Government, subject to payment of compensation. As a 
result of certain negotiations between the plaintiffs and the Maharashtra State 
Farming ‘Corporation (defendants) the following agreement was, arrived at: 


“The prices to be charged for the Corporation’s sugarcane shall be governed by the notifica- 
tions issued by the Government of India, from time to time, and the factory shall be bound to 
purchase all such cane at that price. The Corporation should enter into a formal agreement 
with the company for the supply of cane.” 


1 (1899) L.R. 27 L.A. 58, s.c. 2 Bom. 1r [1958] S.C.R. 1884, s.c. 60 Bom, L.R. 


L.R. 528. 932. 
2 (1924) 27 Bom. L.R.:787, P.C. aa 12 [1965] A.LR. S.C. 1288. 
8 (1925) 27 Bom. L.R. 951. 18 (1961) 64 Bom. L. R. 169, S.C. 
4 [1955]15.C.R. 174. i 14 [1906] A.C. 92. ` 
' & [1960] 2 S.C.R. 117. 15 [1914] A.C. 71. 
6 [1950] S.C.R. 766. 16 [1982] All E.R. Rep. 494. 
7 (1928) L.R. 56 I. A. 51, s.o. 81 Bom. 17 [1950] S.C.R. 30. 
L.R. 256. . 18 [1960] 2 S.C.R. 117. 
8 (1945) 48 Bom. L.R. 661. 19 (1946) 48 Bom. L.R. 821. 
9 [1959] A.LR. S.C. 24, 20 71 800] A.C. 260. 


10 [1964] A.I.R. S.C. 859. l 


- 


248 0 THE BOMBAY LAW REPORTER, [voL. LXXIV. 


In a suit and writ petitions filed by the plaintiffs againsts the defendants it 
was inter alia contended that the prices agreed were meant and understood by 
the parties to mean the minimum prices fixed by the Central Government under 
its annual notifications and the said minimum prices were regarded as the fair 
prices within the meaning of s. 28 of the Act. The defendants on the other 
hand contended that the contract between the parties did not provide for sup- 
ply being made at the minimum price fixed from time to time by the notifi- 
cations issued by the Central Government and that ‘they.. were entitled to be 
paid fair prices for the supply of sugarcane which they were entitled to fix under 
Rulé 12B of the Maharashtra Agricultural Lands (Ceiling on Holdings) Rules, 
1962. At the hearing of the suit and the petitions the following issue was 
framed by the Court: ' 


“Whether it was agreed and understood between the parties that the entire production of 
sugarcane produced on the surplus lands of the plaintiffs would be sold by the defendants to 
the Po at the minimum priog fixed by the Central Government as alleged by the plain- 
tiffs.. 


F. s. Nariman, with A. B. Divan, for the plaintiffs ad the petitioners. 
H. M. Seervai, Advocate-General, A. M. Setalvad and T. R. aici NA, 
for the defendants and the respondents. 


VIMADALAL J. [His. Lordship after stating the facts and holding that the 
defendants were bound to supply sugarcane to the plaintiffs at the minimum 
price fixed by the Central Government hy the notifications issued by it, pro- 
ceeded]: ,.In the event of my being wrong in the view which I have taken above, 
and if the view taken is that the stipulation in the contract in regard to the price 
at which sugarcane is to be supplied by the defendant-Corporation to the 
plaintiff-company is not stated in clear terms in the contract, the question that 
arises is whether it is permissible, to the Court to consider the circumstances 
surrounding the entering into of the said contract as an aid to its interpretation 
by virtue of the provisions of proviso (6) to s. 92 of the Evidence Act. In the 
event of my coming to the conclusion that extrinsic evidence is permissible under 
the said proviso, I would further have to consider what is the interpretation that 
should be put upon the said stipulation after considering the extrinsic evidence 
in the present case. It may be mentioned that no oral evidence has been led 
in this case by-either party, and the extrinsic evidence on*which Mr. Nariman 
has relied consists entirely of Acts,’ Orders and Notifications and of 
the documentary evidence tendered as exhibits in the present case, as well as the 
admissions made by or’ on behalf of the defendant-Corporation in the corres- 
pondence and at the’ Bar in the’ course of: the argitments.': A large: number of 
authorities were ‘cited before ' ‘me in regard ' to the first of those questions Viz», 
whether extrinsic evidence is admissible under proviso (6) to s: 92 of the Hvidence 
Act as an aid to the interpretation of the stipulation in'regard to price in the con- 
tract between the parties: ' Whilst 'I'do not propose'to deal with each’ and every 
‘one of those’ authorities, I must proceed. to conser such of them as, in,my opi- 
mion, ‘merit discussion. un ie Rae Ss ae ee ee 


' Mr.’Nariman’‘has relied on the decision of the Privy Couns in the- icading case 
of Balkishen Das v. Legge! which arose out of a‘suit for redemption of mortgage 
filed by: the respondent in, which, the question was whether, certain, deeds, of 
conditional sale in respect of a talook. with a proviso for’ ré-purchase | on, a, fixed 
date were in reality’ mortgages. "The'evidence of the respondent, and of a person 
named Man, was-admitted by ‘the'trial judge for proving the real iritention! of the 
parties, and was to some extent, relied ‘upon in both the lower, Courts. ' |The Privy 
Council held that that evidence was. not admissible for the’ purpose ‘of construing 
or ascertaining the intention of the parties in view. of the provisions -of s. 92 of the 
Indian Evidence Act.’ After setting | ‘out the terms of that section, Lord: Davey 
in his speech’ said that it was conceded that the said case could: ‘not, , be bri brought 
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' within any of the provisos to that section, and that the cases in the English Courts 
of Chancery which were referred to by the learned Judges in the High Court did 
not have any application to the law of India as laid down in Acts of the Indian 
Legislature. Curiously enough, however, Lord Davey then proceeded to lay 
down as follows (p. 65) : = ; 


“s. The case must therefore be decided on a consideration of the contents of the documents 
themselves, with such extrinsic evidence of surrounding circumstances as may be required to 
shew in what manner the language of the document is related'to existing facts.” 


The latter part of that statement reproduces the identical terms of proviso (6) 
to s. 92 of the Evidence Act though. it had been stated by Lord Davey a little 
earlier in his speech that none of the provisos to s. 92 of the Evidence Act were 
applicable. -In point of fact, therefore, the decision in the case of Balkishen Das 
v. Legge was based on the contents of the documents in question construed in the 
light of the extrinsic evidence permissible under proviso (6) to s. 92 of the Evidence 

, Act, and I regard the said. decision .as authority for the proposition that the 
said proviso'can be resorted to as an aid to the interpretation of a document the 
terms of which are not clear. It was by resorting to that mode of construction 
that the Privy Council upheld .the decision of both the lower Courts that the 
transaction in question was intended to, be and was a mortgage by conditional 
sale and that the respondent was entitled to a decree for redemption. — 


‘`. An identical question as to whether a document in the form of a sale deed was 
in reality a-mortgage arose for decision in several other cases and it would be con- 
venient ‘to dispose’ of four of. those cases- which were cited before me in the con- 
text of the decision in the case of Balkishen Das v: Legge which I have just dis- 
‘eussed. The first of them in chronological order is the decision of the Privy 
Council in the case of Baijnath Singh v. Hajee Vally Mahomed? in which the 
same question as in Balkishen Das case arose not, however, in relation to immov- 
able property, but in relation to cértdin shares: It may be mentioned that though 
there were two sets of transactions:in dispute in the said case, one called the 
Abba transactions arid the other called the Jamal transactions, the Privy Council 
‘was concerned, as the statement of facts (at p. 790) shows, only with the Jamal 
transactions. The Privy Council referred (at p. 791) to their own earlier decision 
in the leading case of Balkishen Das.v..Legge, and to s. 92 of the Evidence Act, 
but: held that neither the said decision nor the said section had any applica- 
tion to the case before them in the view which their Lordships took of the same. 
-It was stated by the Privy Council (at p. 791) that s. 92 merely prescribes a rule of 
evidence but “does not.fetter the court’s power to arrive at the true meaning 
and effect of, a; transaction, in the light, of al] the surrounding circumstances”, 
„and their Lordships then proceeded to deal with, those circumstances and held that 
ithe Jamal. transactions in.question(were mortgages and the plaintiff was entitled 
. to; redeem the same:; In.Baijnath Singh’s casé the Privy Council has no doubt 
theldis. 92 of the. Evidence. Act to.bé inapplicable, but in considerin evidence of 
the surrounding circumstances for the, purpose of arriving “at the, rule, meaning 
and effect’? of the,transactions in question, the Privy Council has in effect applied 
proviso (6) to s, 92, though it has not in terms referred to the same. That was‘a 
course which was permissible;in view of exceptional nature’ of the'relation which 
‘proviso.(6) bgars to the substantive:part of the section, ag will be pointed out later 
‘on in, this judgment, .Proviso (6)'to s. 92 has been construed by’a Division Bérich 
‘of this Court in the cage of Martand v., Amritrao’. Tu that case also, the-quéstion 
was precisely the same, as in. the case of Balkishen Das v. Legge, viz., whether the 
‘document in the said case which, Was in the form of a sale deéd was ih reality a 
Mortgage, the suit, being. one for redemption ‘of the allegéd’ mortgage.’ Curiously 
enough, however, the decision of the'Privy Council in'the'case of Balkishen Das 
v. Legge has not been referred 'to'in thé judgment of the Division Bench.’ Sir 
_ ‘Norman! Macleod! C:J'!,; delivéring: the judgment of the Division Bench, observed 
‘that when'the Districti'Judge shad proceeded.to discuss the. circumstantial eyi- 
2 (1924) 27 Bom. U.RI787, Bot] 3 (1925) 27 Bom. WR 9b. joer: 
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dence with regard to the transaction inorder to satisfy himself that it was in the 
nature of a mortgage, he probably had in mind proviso (6) to s. 92 of the Evidence 
Act and that the language of that proviso was rather vague. He then proceeded 
to state as follows (p. 957) : l 


“It is true that evidence of the circumstances surrounding a document is admissible; but 
it is admissible only for the purpose of throwing light on its meaning. It would, we think, be 
not permissible to consider the surrounding circumstances with a view to holding that a docu- 
ment which on the face of it is a sale-deed was intended to operate as a mortgage.” 


The learned Chief Justice then proceeded to observe that there could otherwise 
be no certainty as to the proper construction to be placed on a document which 
to all appearance was unambiguous. The Division Bench, therefore, held that 
the transaction in question-was a sale and allowed the appeal'and dismissed the 
plaintiffs suit. The question as to whether the transaction in question was a 
mortgage by conditional sale, or a sale with a condition of repurchase arose again 
in the case of Pandit Chunchun Jha v. Sheikh Ebadat Ali‘. Bose J. delivering the 
judgment of the Court referred to the case of Balkishen Das v. Legge and ‘stated 
as follows (p. 177): 


“But certain broad principles remain. The first is that the intention of the parties is 
the determining factor; see Balkishen Das v. Legge. But there is nothing special about that 
in this class of cases and here, as in every other case where a document has to be construed, 
the intention must be gathered, in the first place, from the document itself. If the words are 
express and clear, effect must be given to them and any extraneous enquiry into what was 
thought or intended is ruled out. The real question in such a case is not what the parties 
intended or meant but what is the legal effect of the words which they used. If, however, 
there is ambiguity in the language employed, then.it is permissible to look to the surround- 
ing circumstances to determine what was intended.” s 


After discussing the various clauses of the deed in question before them, Bose J. 
stated (at p. 180) that it did lack the precision of a practised hand and that pro- 
bably accounted for its ambiguities and that there was ambiguity was patent rom 
what he had said earlier in the judgment in discussing the various clauses of the 
deed. Bose J. then proceeded to discuss (at p. 181 et seg) the applicability of 
the provisions of s. 58(c) of the Transfer of Property Act to the facts of the said 
case, and ultimately held that, taking everything into consideration, their Lord- 
ships were of opinion that the deed in question was a mortgage by conditional 
sale under s. 58(c) of the Transfer of Property Act. A careful consideration of 
the judgment of Bose J. shows that the decision in the said case is not based only 
on the terms of s. 58(c) of the Transfer of Property Act and that the principle 
which he has laid down in the passage (at p. 177) quoted above, is enunciated by 
him as a broad principle which has nothing special about the class of cases to 
which the said case related. Pandit Chunchun Jha’s case shows that the réal 
question which the Court must first consider is what is the legal effect of the 
words which the parties have used, and, that it is only if the language employed 
is not clear that it is permissible to look to the surrounding circumstances to 
determine what was intended. There is one more case in which the same - 
question as to whether a transaction, ostensibly of sale, should be regarded as a 
mortgage, arose, and that was in the case of Bhaskar Waman Joshi v. Narayan 
Rambilas Agarwal’ which arose out of a suit for redemption filed by the transferors. 
Shah J., delivering the judgment of the Court, observed (at p. 122) that the 
question whether by the incorporation of a condition of the nature contemplated 
by cl. (c) of s. 58 of the Transfer of Property Act a transaction, ostensibly of sale, 
may be regarded as a mortgage is one of intention of the parties to be gathered 
from the language of the deed interpreted in the light of the surrounding cir- 
cumstances. The learned Judge then proceeded to state as follows (p. 1238) : 


“...The question in each case is one of determination of the real character of the transaction 
to be ascertained from the provisions of the deed viewed in the light of surrounding circum- 
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stances. If the words are plain and unambiguous they must in the light of the evidence of 
surrounding circumstances he given their true legal effect. . If there is ambiguity in the lan- 
guage employed, the intention may be ascertained from the contents of the deed with such 
extrinsic evidence as may by law be permitted to be adduced to show in wnat manner the lan- 
guage of the deed was related to existing facts.” 


The learned Advocate-General, Mr. Seervai, has sought to distinguish the line 
of cases headed by Balkishen Das v. Legge which has been discussed above, on the 
ground that they fall into a distinct class is which the transaction had a formal 
aspect and a real aspect, and extrinsic evidence was admitted to show the real 
aspect or nature the transaction. I do not think there is any basis for the dis- 
tinction which the learned Advocate-General sought to make for, as stated by 
no less an authority than the Supreme Court itself in Pandit Chunchun Jha’s 
case cited above, the decision in these cases proceeds on a broad principle which 
had nothing special about the class of, cases in which the question whether a 
transaction which was ostensibly a sale was in reality a mortgage arose. More- 
over, the same principles in regard to the admissibility of extrinsic evidence as an 
aid to the interpretation of a document have been laid down in other decisions 
which do not fall within that class and which I must now proceed to discuss. 
In the case of Ram Gopal v. Nand Lal? one of the main questions was whether 
a deed of transfer described as a Tamaliknama by which two items of property, 
which were the subject-matter of the said litigation, had been conveyed to the 
transferee one Meria, making her “malik” gave her an absolute interest in 
those properties which was heritable and alienable, or whether there was 
anything in the surrounding circumstances to cut down the full proprietary 
rights that the word “malik” ordinarily imported and the said Meria got 
merely the interest of a life-tenant in those properties. Mukherjea J. 
delivering the judgment of the Court, laid down (at p. 772) the principle 
that in construing a document the fundamental rule was to ascertain the 
intention from the words used, and that the surrounding circumstances were 
to be considered, but that was only for the purpose of finding out “the intended 
meaning of the words which have actually been employed.” For that limited 
purpose, the Supreme Court actually did consider the surrounding circumstances 
(at pp. 776 to 779) and came to the conclusion (at p. 779), that there was nothing 
in the context of the document or in the surrounding circumstances which would 
displace the presumption of full proprietary rights which the use of the word 
“malik” is apt ordinarily to convey. The learned Advocate-General relied upon 
the decision of the Privy .Council in the case of Wadia’ v. Secretary of State for 
India’ in which the facts were that the first appellant’s ancestors enjoyed a 
grant of Rs. 4,000 per annum, in lieu of which, at his request, the Government 
by a deed dated February 9, 1848 made a grant of the villages of Juhu & Vile 
Parle in salsette Island, near Bombay, which were assigned to him and his heirs 
in perpetuity. Without referring in detail to the questions relating to land 
revenue which arose in that case, it may be stated that for the purpose of deciding 
the same it was necessary for the Court to come to the conclusion whether the 
grant of 1848 was merely an assignment of Rs. 4,000 per annum out of the revenues 
of the said villages, or was a grant of the villages themselves subject to the con- 
ditions attached to the grant. The Privy Council took the view that the effect 
of the deed was ‘quite clear” (at p. 54) and they, therefore, declined tc go into 
certain correspondence prior to the deed of grant though the same was referred 
to in the preamble to the deed. Viscount Dunedin observed in his speech (at 
p. 58) that it was no doubt clear that the Government intended and thought 
that what they were giving was worth Rs. 4,000, but they were not giving 
Rs. 4,000, but were, on the contrary, giving something instead of Rs. 4,000 which 
at that time they had been paying in cash. Viscount Dunedin also observed 
(at p. 57) that nothing was better settled than that, when parties had entered 
into a formal contract, that contract must be construed according to its own 
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terms and not be “explained or interpreted by: the communings which led upto 
it,” that that was especially true of a conveyance, and that, in the case-of a 
conveyance, even if there had been a formal antecedent contract, that contract 
could not have been looked at to contro] the terms of the conveyance, much less 
could mere communings, which could only show what parties meant to do but 
could not show what they did. I do not think the decision in that case is of any 
assistance to the learned Advocate-General for the simple reason, that it was a 
case in which the Privy Council took the view that the language itself was quite 
clear, and Mr. Nariman, does not dispute that in such a case extrinsic evidence 
would not be admissible for the purpose of interpreting a document. A decision 
of a single Judge of this Court in the case of Afshar Tacki v. Dharamsey Tricamdas® 
' was also cited before me, but'in view of the clear pronouncements of higher 
Courts, I do not think it necessary to deal with the same in detail. Suffice it to 
say, that in that case what the learned Judge took into account for the_ptrpose 
of interpreting a mercantile contract were matters of common knowledge like 
the prevalence of a World War and the consequences that flowed from it, but 
declined to admit oral evidence under the guise of surrounding circumstances 
to show what the parties really meant by the expression “‘in case I am unable to 
effect shipment of the goods.” The learned Judge observed (at p. 664) that it 
would involve a plain violation of s. 92 of the Evidence Act to admit such evi- 
dence for the purpose of proving that when a party “wrote one thing he meant, 
and was understood to mean, something totally different.” _In my opinion, 
what the learned Judge rightly ruled out was extrinsic evidence for the purpose 
- of contradicting or varying the written contract in violation of s. 92 of the Evidence 
Act, a rule of evidence which Mr. Nariman does not dispute. The decision of 
the Supreme Court in the case of Radha Sundar v. Mohd. Jahadur Rahim? was 
also cited by the learned Advocate-General in the course of the argument of this 
ease. The question which arose in that case was one of construing a grant of 
Chaukidari chakran lands, and an objection was raised on behalf of the appellant 
that the respondent-defendants had not raised a certain plea in regard to that 
grant and should not, therefore, have. been allowed to raise that point in 
Second Appeal in.the High Court as it would necessitate the taking of evidence. 
Dealing with the contention, the Supreme Court held (para, 6) that the true 
nature of the grant was a matter to be decided on a construction of the. terms of 
the document, which was a question of law, and that it was well-settled that no 
evidence was admissible on.a question of construction of a contract or grant 
which must be based solely on the terms of the document, ‘‘there being no sugges- 
tion... that there is any dispute as to how the contents of the document are related 
to. existing facts.” . ‘Fhe -Supremė ‘Court, thérefore, ‘held ‘that the High. Court 
was night,sin: allowing: the’ point: to: be taken:and rejected !the ‘appellant’s -con- 
-tention! with regard to. the same. : The words! quoted: by me-above show that: no 
iquestion, was 'raised.in: the said case in regard to the application of the. terms of 
the. document. to. existing facts and the decision in the'case is, therefore, in.my 
opinion, .of-no assistance for the purpose:of. determining the ambit of. proviso (6) 
-to.s. 92 of the:Evidence. Act, "Fhe néxt decision which rwas-cited. before me by 
the learned: A.dvocate-General was another and-a later-decision of the’ Supreme 
Court in:the case.of Kamla-Devi-v. Pakhatmah® in which:the ‘question. which arose 
‘was one ;of construction of ‘the expression ‘when required?’ in -a-surety -bond. 
‘The. Supreme, Court referred! to. s..94 of the Evidence. Act and declined to go into 
the, surrounding circumstances-ands observed as follows (p: BEB) ie~. a fi 


1 f ero When'a court is ‘asked’ to interpre? a ‘docurnent, it looks at its language. ` Ifthe ‘language 
'is "clear ahd ‘unambigdus’ and applies'a ‘accurately lio’ existing facts, ‘it shall ‘aécept the ordinary 
‘meaning, for the ‘duty of the'Court'i is not to’ ‘delve’ deep into’the intricacies of the humah’ mind 
‘to ascertain one’s ‘undisclosed intention, biit only to take the meaning of the words’ used by him, 
'thatlis td 'say his' éxpresséd “intentions: r! Sometimes when it is Said ‘that'd Court should! look 
‘into all the'cireumstances tō find án auithor’s infention! it’ is only for thè ‘ptirpose of'finding’ out 
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whether the words apply accurately to existing facts. But if the words are clear in the context 
of the surrounding circumstances, the Court cannot rely on them to attribute to the author 
an intention contrary to the plain meaning of the words used in the document.” 


The Supreme Court then proceeded to state that the other sections, viz. 95 to 
98 of the Evidence Act, deal with ambiguities, ‘peculiarities in the expression 
and inconsistencies between the written words and the existing facts, and stated 
that in the case before them no such ambiguity or inconsistency existed, as the 
expression “when required” was capable of only one meaning. I am afraid the 
said decision is, therefore, also of no assistance to the learned Advocate-General 
for the purpose of the present case, in so far as the language of the document in 
question. was clear and applied to existing facts and proviso (6) to s. 92 of the 
Evidence Act-was, therefore, not attracted. The learned Advocate-General also 
cited the decision of the Supreme Court in the case of Bat Hira Devi v. The Official 
Assignee of Bombay", but I do not propose to deal with the same as the said 
decision was cited only for the purpose of showing the correlation between ss. 91 
and 92 of the Evidence Act inter se, it being stated therein (at pp. 1887-1388) 
that the said sections in effect supplement each other and can both be said to be 
based on the best evidence rule. “No question of the applicability of proviso (6) 
to s. 92 of the Evidence Act arose in the said case. The decision therein is, 
therefore, of no assistance in the present case. The learned Advocate-General 
also cited the decision of the Supreme Court in the case of the Central Bank of 
India v. H. F. Ince. Cot? which related to the construction of a clause in an 
insurance policy providing for the termination of that policy “at any time at the 
request of the Insured”, and also “at any time...at the option of the Company.” 

The main question in the appeal was whether the policy had been terminated by 
the Company under that clause by its letter dated August 7, 1947. It was con- 
tended on behalf of the Bank that a term must be implied in clause 10 that the 
termination could only be for a reasonable cause, which the termination in the 
said case was not. Rejecting that contention of the Bank, it was observed in the 
judgment of the Supreme Court (para. 5) that it was commonplace that it was the 
Court’s duty to give effect to the bargain of the parties according to their inten- 
tion, and when that, bargain: was in writing the intention was to be looked for in 
the words used “unless they are such that one may suspect that they do not 
convey the intention correctly. If those words are clear, there is very little that 
the Court has to do. The Court must give effect to the plain meaning of the 
words, however it may dislike the result.” The Supreme Court took the view 
(para. 6) that the clause in question in the said case was plain, and its categorical] 
language could not be radically changed by relying upon the:surrounding cir- 
cumstances, and it was observed that a right to terminate at will could not,by 
reason of the circumstances, be read as a right to terminate for a reasonable cause. 
It must be noted-that in this case also, as in Radha Sundar’s case cited above, 
though the language used is somewhat different, what the Supreme Court has 
by clear implication laid down is that there must be some controversy as to how 
the contents of the documents are related to existing facts so as to give rise to a 
suspicion in the mind of the Court that the words of the document do not convey 
correctly the intention of the parties, before extrinsic evidence can be admitted 
as an aid to the interpretation of a document. Mr. Nariman in his reply relied 
upon the decision of the Supreme Court in the case of Dhanrajmal v. Shamji® in 
which one of the questions which arose was whether a mercantile contract in 
which it was stated that it was “subject to the usual force majeure clause” was 
void on the ground of vagueness and uncertainty under s. 29 of the Contract Act. 
The Supreme Court held (at p. 177) that the word “usual” referred to something 
which was invariably found in contracts of that particular type and that the 
impugned clause was, therefore, capable of being made certain and definite within 
the terms of s. 29 of the Contract Act by proof that between the parties, or in 
the trade, or in: dealings with parties in British East Africa, there was eran. 
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included a force majeure clause of a particular kind, and the contract was, there- 


fore, not void for vagueness or uncertainly. This decision is important for ‘the 
. purpose of the present case in view of the terms of:the contract in regard to.the 
price of sugarcance viz. that it was to be “governed by the notifications issued by 
the Government of India from time to time.” The definite article ‘the’ is to be 
found both in the Minutes of the meeting held between the parties on July 28, 
1965 (exh. C) as approved by the defendant Corporation, as well as in the Minutes 
of the meeting of the Board of Directors of the defendant-Corporation itself held 
on September 9, 1965 (exh. E), in conjunction with the word, “notifications” 
which also occurs in both those Minutes. In my opinion, the use of the definite 
article ‘the’ in respect of the notifications mentioned in the stipulation in regard 
to price shows clearly that the parties had something definite in mind as far as 
the notifications which used to be issued are concerned. It has, therefore, a 
connotation similar to the word “usual” on the strength of which the Supreme 
Court took the view that extrinsic evidence could be led in order to make the 
clause in question in Dhanrajmal’s case capable of being made certain. The 
expression “from time to time” which also occurs in’ both the said Minutes 
(exhs. C and E), in my opinion, also conveys the idea that the parties had in 
mind the notifications that were usually being issued by the Central Govern- 
ment. That finishes with a discussion of the Indian cases on the point. There 
are, however, three decisions of English Courts which were cited before me and 
which I must now deal with. 


The first of them is the decision of the Privy Council in the case of Van 
Diemen’s Land Company v.’Table Cape Marine Board'*. The said appeal arose 
out of an action for trespass to land in ‘which the question was whether certain 
land on the foreshore was included in the grant. It may be mentioned that 
the grant neither expressly excluded it nor expressly included it (p. 97), and. the 
facts of the case as recited‘in the grant showed that the obvious intention was 
to give a title to land that had been taken possession of by the appellant com- 
pany before the actual grant, on which it had expended money. Extrinsic 
evidence of what land the grantees were in possession of at the date of the grant 
was held admissible and it was observed (at p. 98), “The time when, and the 
circumstances under which, an instrument is made, supply the best and surest 
mode of expounding it.” Relying on the decision in Lord Hastings’s case cited 
below, it was made clear in the speech of the Earl of ‘Halsbury in the said case 
that if the language of the grant itself were absolutely plain and unambiguous no 
amount of user could prevail “against” the plain meaning of the words. The 
evidence that was admissible in that case was, therefore, clearly evidence which 
was intended to show in what manner the language of the document’ was related 
to the facts existing at the date of the grant and is in consonance with the prin- 
ciple underlying proviso (6) to s. 92 of the Indian Evidence Act as interpreted 
by the decisions of Indian Courts which have already been discussed above. The 
next English decision which was cited in the course of the argument was the 


decision of the House of Lords in the case of Charrington & Co., Limited v. Wooder.4® ' 


The facts of that case were that a London brewing company demised a public- 
house to a publican, who covenanted to deal exclusively with the lessors for 
beer, provided that they would be willing to supply the same to him ‘“‘at the 
fair market price”. It appeared that there were two market prices current in 
the trade, one in respect of tied housés which was applicable to the bulk of the 
brewers’ trade in London with a discount which was allowed at certain recognized 
rates,.and the other in respect of what were called free tenants in whose case a 
higher discount was often obtained as a matter of special bargain. The question 
was, which was the market price that was intended by the parties as being the 
price of the beer to be supplied? It was laid down that if the language of the 
written contract had a definite and -unambiguous meaning, parol evidence was 
not admissible to shew that the parties meant something different from what 
they have said, but that if the description of the subject-matter was “susceptible 
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of more than’ one interpretation”, evidence was admissible to shew what were 
the facts to which the contract: related: (at p. 77), and that (at p. 79) the term 
“market”? was a word covering a variety of possible forms. The House of Lords, 
therefore; held that strrounding ‘circumstances must be taken into consideration 
and that they showed that the fair market price to be charged was that appli- 
hae to tenants of tied houses. Lord Kinnear stated (p. 80) : 


-It is báid that this involves a violation of the rule which does not allow a written instru- 
eñt to be 'varied by oral evidence. But the objection is, in my opinion, groundless. Evi- 
‘dence is not admissibie' to put a peculiar meaning’upon plain and unambiguous words. But 
it may be necessary to prove the relation of the document to facts; and I take it to be sound 
doctrine that for this purpose evidence may be given to prove any fact to which it refers, or 
may probably refer, or to identify any person or thing mentioned in it. In so stating the law, 
J am using the language ‘of Sir James Stephen; and, accepting his doctrine as I do, I cannot 
think it doubtful that, in order to interpret the contract before us, we must know the facts 
about which the parties were bargaining and consider the circumstances of the market to 
which they refer as that in which they propose to deal.” 


This decision of the House of Lords also, in miy opinion, lays down the same 
principles in regard to the admissibility of extrinsic evidence as have been laid 
down by the decisions of our own Courts discussed above. The last English 
case which I must consider is one on which there was considerable discussion in 
the course’ of the argument before me. That is the case of Hillas & Co. v. Arcos, 
Lid.16 The facts of that case were that the plaintiffs agreed to buy from the 
defendants a quantity of timber of a particular quality. The agreement con- 
tained an option to purchase more timber at a later date, but gave no particulars 
as to the quality.: When the plaintiffs tried to exercise their option the'defendants 
objected that it had not been intended that there was to be a binding contract in 
regard to the purchase of more timber at a later date but that it was simply 
` intended to. provide a basis for future negotiations. , The House of Lords held 
that iù the light of the previous dealings between’ the parties there was sufficient 
‘intention to be found and that the terms left uncertain in the option could be 
ascertained by reference to those contained in the original contract and from the 
normal: practice of the timber trade. It has been observed in the judgment of 
the Supreme Court in Dhanrajmal’s case cited in the preceding paragraph (at 
p. 177) that the observations of Lord Wright in Hillas’s case to the effect that 
commercial ‘documents ‘are sometimes expressed in language, which does not on its 
face bear a clear meaning and the effort of the Court should be to give a meaning 
if possible, have.become classic and have been quoted with approval both by the 
Judicial:Committee and by the House of Lords ever since. In my opinion, however 
celebrated those observations of Lord Wright in the Hillas’s case may have be- 
, come, the question which arose in that case was one in regard to the require- 

‘ment of certainty in'a contract, and all that was held was that though business- 
men are in- the habit of making contracts in a crude and summary fashion, it 
should be: the endeavour of the Court to give them a meaning, and that in the 
contract in question- before: the House of Lords in Hillas’s case the terms left 
uncertain in the'option could be ascertained by reference to the original contract 
and by proof in regard to the normal practice of the particular trade. Hillas’s 
case is, in my opinion, not an authority which can be of any assistance in regard 
‘to the “question which I am considering ‘in the present case viz., in what cases is 
extrinsic evidence admissible as‘an aid to interpretation. As is apparent from 
the observations of Lord Wright (at p. 504) in the said case all that the House of 
Lords did in the’said case was to extract the fair meaning of the parties to the 
‘contract from an earlier clause in the contract itself and from the practice of the 
trade. I do not think Hillas’s case'is, therefore, of assistance to me in deciding 
the question of admissibility of extrinsic evidence as an aid to the interpretation 
of a document in, the manner a by proviso (6) fe s. 92 of the Indian 
‘Evidence Act.” 
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Having dealt with the case law on the subject, it may be convenient to refer 
to the statements of the law on the point which I am now considering in some 
of the standard works on the subject.. In my opinion, the best statement of it 
is to be found in Odgers on the Construction of Deeds and Statutes (4th edn.) 
p. 81, in the following terms :— ia s 


“Rule V.—When is extrinsie evidence admissible to translate the language ? 

It is to be noticed that extrinsic evidence here does not mean evidence of the writer’s inten- 
tion but evidence to enable the court to interpret the language used. It is only admissible, 
as so often with this subject of construction, when there is some doubt as to what the words 
mean or how they are to be applied to the circumstances of the writer.” ; 


In Halsbury’s Laws of England (8rd edn.), Vol. 11, p. 881, para. 628, it is stated 
that the object of all interpretation of a written instrument is to discover the 
intention of the author, the written declaration of whose mind it is always con- 
sidered to be. It is further stated (at pp. 405-406, para. 658) in the same volume 
of Halsbury that the object of interpretation is to ascertain the intention of the 
parties to the instrument as expressed by the words they have used; and, since 
the words are the sole guide to the intention, extrinsic evidence of that intention 
is not admissible, save in the case of latent ambiguity which cannot otherwise 
be resolved. In the said passage it is, however, further stated that extrinsic 
evidence is admissible both to ascertain where necessary the meaning of the 
words used, and to identify the persons or objects to which they are to be ap- 
plied, as the Court which has to construe the document ought to know the 
surrounding circumstances at the time when it was executed, so as to place itself, 
as nearly as possible, in the position of the parties, the intention of the parties 
being expressed in the words, used as they were with regard to the particular 
circumstances and facts. To the same effect are the observations in Anson on the 
_.English Law of Contract (22nd edn.), pp. 24 to 26 and 188 to 141, and in Chitty 
on Contracts, 22nd edn. Vol. I, paras. 624, 628 and 640. In the last of those 
paragraphs, the position is admirably summed up Chitty in these words, 


“Extrinsic evidence of this sort does not usurp the authority of the written instrument. 
It is the instrument which operates. The extrinsic evidence does no more than assist its 
operation, by assigning a definite meaning to terms capable of such explanation or by, pointing 
out and connecting them with the proper subject-matter.” 


The next question that arises for my consideration is whether the Court is 
entitled to consider the subsequent conduct of the parties by way of extrinsic 
evidence as an aid to the interpretation of.a contract when its terms are not 
clear. Mr. Nariman has contended that the Court is entitled to do so. In support 
of that contention, he has relied upon the observations of Mahajan J. in the case 
of Abdulla Ahmed v. Animendra Kissen, Mitter.17 Mahajan J. has observed in 
the said case that the evidence of conduct of the parties as to how they under- 
stood the words can be considered in determining the true effect of the con- 
tract made between the parties where there remains a doubt as to its true meaning, 
and particularly when the acts are done shortly after the date of the instrument. 
Those observations of Mahajan J are, as the learned Advocate-General has 
pointed out, however, in a dissenting Judgment on the point.. The question in 
that case was whether the appellant who was an estate broker, was authorized 
to conclude a contract of sale. The majority of the Supreme Court held that he 
did not have that authority. Mahajan J. in his dissenting judgment, however, . 
held that under the terms of the commission note in the said case, the appellant 
had authority to enter into a binding contract, and it was in support of that 
conclusion of his that Mahajan J. has relicd upon the subsequent conduct of the 
parties. The observations of Mahajan J. on which Mr. Nariman thas relied, 
therefore, occur in a dissenting Judgment on the point to which they relate. In 
my opinion, it is well-established that when the terms of a contract have been 
reduced to writing, extrinsic evidence as to what transpired subsequent to the 
contract is not admissible for ascertaining the terms. In the case of Bhasker 
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Waman Joshi v. Narayan Rambilas Agarwal which arose out of ‘a suit for re- 
demption filed on the footing that an ostensible sale was really a mortgage and 
which has already been cited above, it was laid down in clear terms (at p. 128) 
by Shah J., delivering the judgment of a Bench of three Judges of the 
Supreme Court, that evidence of contemporaneous conduct is always 
admissible as a surrounding circumstance, but evidence as to subsequent con- 
duct of the parties is inadmissible. Reference may also be made, in this con- 
nection, to the decision of a Division Bench of this Court in the case of Dinkerrat 
Lalit Kumar v. Sukhdayal** in which Chagla J., delivering the judgment ot the 
Bench, stated (at p. 828) that the trial judge had fallen into an error in admit- 
ting parol evidence with regard to negotiations antecedent to the contract and 
also with regard to the subsequent conduct of the parties and observed (at 
824), “It is hardly necessary to say that what the terms of the contract between 
the parties were, cannot be ascertained by allowing parol evidence as to what 
transpired antecedent to the contract or what the parties did subsequent to the 
contract,” in the.case of a contract which has been reduced into writing. The 
law in England is the same and, in England also, there is the highest authority 
for that proposition. In the case of North Eastern Railway v. Hastings (Lord)*® 
the facts were that in May 1853 Lord Hastings granted certain way-leaves to 
the railway company and that was a way-leave by which on certain terms the 
coal going over any part of the railways which crossed Lord Hastings’ land should 
pay certain rates. There could be no doubt that under the said agreement the 
sole right of Lord Hastings was to claim in respect of railways conveying coal 
through or over his own land. By another agreement of May 1854, however, 
certain way-leaves and rights in respect of them were granted by Lord Hastings, 
and the question which arose was whether under the said agreement of May 
1854, like that of 1858, the right to get rents or sums was dependent upon whether 
the coal was carried through or over any part of Lord Hastings’ land, or whether 
the railway company was liable to pay rent, upon coal conveyed over any part of 
the railways even though it did not pass over Lord Hastings’ land. For a period 
of over forty years after the said agreement, rent was paid by the railway com- 
pany only for coal carried over the land of Lord Hastings, and not for coal which 
did not pass over the land of Lord Hastings. That was relied upon strongly in 
support of the case of the railways. It was held by the House of Lords that the 
clause in the agreement of May 1854 was clear and free:from ambiguity (at pp. 
265 and 270), and that “no amount of acting by the parties can alter or qualify 
words which are plain and unambiguous” (at p. 268).’ It was further held that 
in view of the clear and unambiguous terms of the relevant clause of the agree- 
ment of May 1854, no limitation on its terms could be imported by the light of 
the earlier agreement of May 1853 (at p. 265). In ‘my opinion, the ratio of the 
decision of the House of Lords in Lord Hastings’ case is that neither an antecedent 
contract nor subsequent conduct can be used for the purpose of altering, quali- 
fying or limiting words which are plain and umambiguous. It may, however, be 
noted that no question of resorting to extrinsic evidence to show in what 
manner the language of the document was related to existing facts as an aid to 
construction, as contemplated by proviso (6) to s. 92 of the Evidence Act, arose 
at all in Lord Hastings’ case. 

The propositions that emerge from a consideration of these authorities on the 
subject are as follows: (1) Cases in, the English Courts of Chancery have no 
application to the Jaw of India as laid down in the Indian Evidence Act. (2) In 
view of the provisions of s. 91 of the Evidence Act, no extrinsic evidence, oral or 
documentary, can be admitted to prove the terms of a.contract, grant or other 
disposition of property, except the document itself or secondary evidence of its 
contents when admissible under the relevant provisions of that Act, and the 
Court must find out the expressed intention of the parties. The fundamental 
rule of construction is to ascertain the intention from the words used in the 
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document which is considered to be the written declaration of the mind of the 
author. (8) If the words are clear in expressing that intention and the language 
applies to existing facts, extrinsic evidence is not admissible for construing the 
deed or for ascertaining the real intention of the parties e.g. surrounding circum- 
stances cannot be considered with a view to holding that a document which is, 
on the face of it, a sale deed was intended to operate as a mortgage. (4) If, however, 
the.words are such that one may suspect that they do not convey the intention 
correctly, or in other words, there is some doubt as to what the words mean or 
how they are to be applied to the circumstances of the writer or to the facts exis- 
ting at the time when the document was executed, extrinsic evidence is admis- 
sible, both under priviso (6) to s. 92 of the Indian Evidence Act as well as in 
English law. In such cases, extrinsic evidence is admissible for the purpose 
of finding out the meaning of the words which have actually been employed, or 
what is the same thing, in order to translate the language of the document by 
assigning a definite. meaning to terms capable of such explanation or by con- 
necting them with the proper subject-matter, or in other words, for the purpose 
of throwing light on the meaning of the words used with a view to arrive at the 
true effect of the transaction to which the document relates. The whole object 
in such cases is to place the Court, as near as may be, in the position of the parties 
to the document. (5) The subsequent conduct of the parties is, however, not 
relevant or admissible for the purpose of construing a written document. (6) If 
the language employed in the document is ambiguous, the question of the admissi- 
bility or otherwise of extraneous evidence would be regulated by the provisions 
of ss. 98 to 98 of the Evidence Act. The plain meaning of the word ‘ambi- 
guous” is obscure, or of double meaning (Concise Oxford Dictionary). (7) In 
view of s. 92 of the Evidence Act, oral evidence can, in no event, be admitted 
to contradict, vary, add to or subtract from the terms of the document, as far 
as the parties to that document are concerned. 


The learned Advocate-General has sought to explain away the cases discussed 
above in which extrinsic evidence has been held to be admissible for the purpose 
of showing in what manner the larguage of a document is related to existing 
facts by stating that all those cases fall into certain definite classes and that it 
is only in cases falling within any of those classes that extrinsic evidence is 
admissible as an aid to the interpretation of a document. He has formulated 
four such classes, viz: (1) Cases in which, as already stated above, evidence is 
admissible to show the real nature of the transaction when that transaction has 
a real and a formal aspect. (2) Cases in which evidence is admissible to prove 
an implied term not inconsistent with the contract. (8) Cases in which evidence 
is admissible to ascertain the nature and quality of the subject-matter of the 
instrument i.e. to identify the persons to whom, or the things to which, the 
instrument refers, and (4) Cases in:which evidence is admissible to rebut a pre- 
sumption that arises as a result of law or judicial decisions. The learned’ 
Advocate-General has, however, stated that these four classes are not necessarily 
mutually exclusive and a case may well fall within more than one of those classes. 
In the course of his argument, he proceeded to show into which class or classes 
the various cases that were relied upon by Mr. Nariman, or ¢ited by the learned 
Advocate-General himself, would fall. In spite of the ingenuity as well as the 
originality of this argument- of the learned Advocate-General, I am afraid I can- 
not accept the same. First and foremost, no such classification is to be found 
in any standard work, or any of the decided cases, as the learned Advocate- 
General has himself conceded. It is not difficult to take each of the cases cited 
and make out a number of classes into which one or the other can be shown to 
fall. The classification which the learned Advocate-General sought to make 
out in the course of his argument cannot, however, stand the test of the judicial 
pronouncements as well as the statements of law in standard works on the subject 
which express the rule in regard to the admissibility of extrinsic evidence under 
proviso (6) to s. 92 of the Evidence Act, or under the corresponding English rule 
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of evidence: in:very wide terms, subject to the'sole limitation that that rule can 
be resorted; to,only in cases in which the words used in ‘an instrument are such 
. that one:may suspect that they.do not convey the intention correctly,.or, in other 
words, that there is some, doubt. as to,what the words used in, the instrument 
mean or how ‘they, are to be applied to the circumstances of the writer or to the 
then existing . facts. That is laid down as the only limitation that fetters the 
power of, the Court. to, admit extrinsic ‘evidence as an, aid. to the interpretation of 
a document i in the standard works and,i in the decided cases discussed. above, as well 
as by i the’ language of | proviso (6). ‘to s. 92. The rule i in question, which has been 
formulated by me as proposition No. 4 in the preceding paragraph does not 
in any manner contradict the provision of ‘the substantive portions of s. 91 or 
s. 92 of the Indian Evidence Act, nor is it an ‘exception to the main part of s. 92. 

It is well- settled that though, a proviso toa section is, as a general. rule, added to 
qualify or create an exception. to, what is contained, in the section to which it 
relates, provisos aré often added, not as exceptions or.qualifications to the main 
.enactment, but as savings Glauses, in ‘which cases:they will not be construcd as 
‘controlled’ by the section (Shah Bhojraj v. Subhash Chandra*"), and in exceptional 
cases, a proviso. may not really be a ‘proviso | in the accepted sense, but may be a 
substantive | provision itself, (Board of Revenue, Madras v. R. S. Jhaver*!). In my 
opinion, proviso (6) to's. 92 of the Evidence Act. i is of that exceptional nature in 
so far‘as it is not an exception to the rule laid’ down in the main part of the 
section that no evidence of any oral- agreement’ or statement can be admitted for 
the purpose of contradicting, varying, ‘adding to ‘or substracting from the terms 
of # Written ‘docuinent. It is a substantive provision itself laying down the 
law relating to the admissibility: of extrinsic evidencé as an aid to the construc- 
tion of'a document in cases in which it is ‘necessary to find ‘out how the docu- 
ment is related to existing facts. Tt has nothing whatsoever to do with the 
' question of contradicting, varying, adding to ‘or subtracting from the terms of 
the document with which the main part of s: 92 déals. ' Proviso (6) to s. 92 does 
not take away or qualify anything that would, but for that proviso, have fallen 
within the substantive portion of that section. It is significant that, unlike the 
main portion of s. 92, proviso (6) is not restricted to extrinsic evidence of an “oral 
agreement”’ or statement. Proviso (6): cannot, therefore, be construed as being 
an exception to's. 92 and controlled by the main part of that section, or even as 
being a savings clause to the substatitive portion of.that section since it does not 
purport to save anything therein contdined from the applicability of the sub- 
stantive portion of the section. ‘J, therefore, hold that extrinsic evidence would 
be admissible in the present.case under proviso (6) td's. 92 of the Evidence Act 
for the purpose of showing what was intended by the parties when, in regard to 
the price to be charged by the deferidant-Corporation to the plaintiff-company, 
they used in the contract the expression “Goveined by the noe aon issued. 
.by the Government'of India -from time ‘to time.” ' 

[The rest of the judgment is not matérial o this ba gal 
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AP PELLATE civit. 





Before Mr. Justice K. K. Desai and Mr. Tustice Vaidya. 
= <t DIWANCHAND GUPTA 'v.: N: M. SHAH*.”’ 


E Municipal Corporation Act (Bom. IU of 1888);. Secs. 354, 507, 56, 68—Constitution of 
_ India, Arts. 19 (1) (f) &(g), 1 5(5) & (6)—Boinbay Rents, Hotel and Lodging House Rates Control 
Act (Bom. LVH of 1947), Secs. 28, I3 à). (bhh)— Whether Court can interfere with subjective 

‘satisfaction of authorised officer under s. 354—-Whethershow cause notice under s. 354 to occup- 
ants of building. necessary Whether power under s. 354 delegated by Commissioner to Deputy 
20 (1961) 64 Bom. L.R. 407, S. c. at 410. T cae Nosi 259, 744, T45 and 750 of 
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Commissioner can be delegated by latter to Assistant Engineer—Jurisdiction of Chief Judge 
under 8. 507 whether taken away by s: 28 or s. 13(1) (hhh) of Bombay Rent Act of 1947—-Power 
of Chief Judge under s. 507 (2) whether includes power to order occupant to vacate premises. 


Where a notice was issued under s. 854 of the Bombay Municipal Corporation Act 

_ requiring the owner to pull down his building as a portion of it was in a ruinous condition, 

the fact that the building was subjected to some repairs effected to undo the damage 

caused while pulling down the rest of the building or the fact that a long period of time had 

elapsed since the receipt of the notice but the building had survived several’seasons without 

any untoward incident, was not sufficient for the Court to interfere with the subjective 
satisfaction of the authorised officer under s. 354 of the Act. 

Nathubhai v. Municipal Corp., B’bay', referred to. . 

The authority issuing a notice under s. 354 of the Bombay Muncipal Corporation Act is 
not required to issue a show cause notice to give an opportunity'to the occupant of the 
building in respect of which the notice is issued to the owner of the building. 

Union of India v. J. N. Sthna*, applied. 

Nathubhai v. Municipal Corp., B’bay,® Province of Bombay v. Khushaldas Advani,‘ and ` 
A. K. Kraipak y. Union of India, referred to. ' 

Where the Commissioner has delegated his power under s. 354 of the Bombay Municipal 
Corporation Act to the Deputy Commissioner, the latter by reason of s. 56 (3) of the Act 
can delegate his power under s. 854 to the Assistant Engineer of the Corporation. | 

Mangulal v. Manilal’, distinguished. 

Section 13 (1) (hhh) or s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, does not take away the jurisdiction of the Chief Judge under s. 507 of the Bombay 
Municipal Corporation Act. 

Mohmed Haji v. Mona Vicaji’, and Sushila Kashinath v. Harilal Govindji®, referred to. 

The powers of the Chief Judge under s. 507 (2) of the Bombay Municipal Corporation 
Act are wide enough to include a power to order the occupant to vacate the premises if 

, that is necessary for giving a reasonable facility to the owner, 
Ahmedalli Abdulhusein v. Lalkaka®, referred to. 


THE facts appear ‘in the judgment. 


Special C. A. 259 of 1970. 
C. Chagla with H. C. Subnani, for the petitioner. 
T. Walavalkar with R. T. Walavalkar, for respendent No. 2. 
R. Dalvi instructed by A. M. Desai, for respondent No. 9. 
N. Naik with R. J.. Joshi, instructed by Little & Co., for the Advocate 


t 


S. 
V. 
C. 
S. 

General. 
Special C. A..No. 744 of 1970. 


Pravinchandra S. Shah and Miss M. J. Desai, for the petitioners. 
V. T. Walavalkar with R. T. Walavalkar, for respondent No. 1, 


. Special.C. A. No. 745 of 1970. 
Pravinchandra S. Shah, for the petitioner. 
V. T. Walavalkar with R. T. Walavalkar, for respondent No. 1. 
S. N. Naik with R. J. Joshi, instructed by Little & Co., for the Advocate 
General. 


Special C. A. No. 750 of 1970. 
Pravinchandra S. Shah, for the petitioner. 
V. T. Walavalkar with R. T. Walavalkar, for respondent No. 1. 


Varpva J. The above four petitions under art. 227 of the Constitution of 
India are directed against an order dated November 28, 1969 passed by the, Chief 
Judge of the Court.of Small Causes at Bombay in two applications filed under 


1 (1957) 60 Bom. L-R. 515. 6 (1967) 10 Bom. L.R. 748, S.C. 
2 [1971] A.LR. S.C. 40. 7 (1958) 60 Bom. L.R. 1096. 

8 (1957) 60 Bom. L.R. 515. 8 (1969) 78 Bom. L.R. 320, S.C. 
4 (1950) 58 Bom. L.R. 1, S.C. 9 (1958) 55 Bom. L.R. 578. 

5 [1970] A.LR. S.C. 150. : 
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s. 507 of the Bombay Municipal Corporation Act, 1888. The said two applica- 
tions were filed by respondents Nos. 2 to 8 in special civil application No. 259 
of 1970, who own the premises bearing No. 61, ‘Clive Road, Danabunder, Bombay 
No. 9 consisting of a ground floor and two upper floors. Municipal Application 
No. 174/M of 1966 was filed against 17 tenants, one of whom is the petitioner in 
‘special civil application No. 259 of 1970. Hé was respondent No. 15 in the ap- 
plication. Municipal application No.: 175/M of 1966 was filed against 16 res- 
pondents mentioned therein, of whom the petitioners in special civil application 
Nos, 744, 745 and 750 were some of the respondents., They were described as 
occupants, who were ‘not the tenants of the'owners. | , 

In both the applications respondents Nos. 2 to 8 in special civil application 
No. 259 of 1970 (who will be hereinafter described as “the owners”) stated that 
they were served with a notice bearing No. 18 dated June 11, 1965 from the 
Assistant Engineer, Division B, Bombay Municipal Corporation, which is as 
follows : 

“BOMBAY MUNICIPAL CORPORATION 


Notice under Section 854 of the Bombay Municipal Corporation Act, No. BN/18 of 1965-1966. 
' y Bombay, 
Dt. 11-6-1965. 


à 


# 


To i 

Shri Parasram Dhanpat, : 3 

The Owner of the Building. : pa ; 

WHEREAS it appears to me'that the certain structure, to wit, a portion of the building on 
premises No. 61 situate at Clive Road, of which you are the owner is in a-ruinous condition, 
likely to fall and dangerous to any person occupying, resorting to, or passing by the same, I 
hereby require you, under section 354 of the Bombay Municipal Corporation Act to 

To pull down the whole building upto ground level. ` 

Time limit 30 days.’ . - i , ' 

Note: The building is presumed to face Clive Road, on east and to prevent all cause of danger 
therefrom, I further hereby require you, under the aforesaid section of the Municipal Corpo- 
ration Act, forthwith béfore proceeding to pull down, and secure the said structure to set up & 
proper and sufficient board or fence for the protection of passers-by and other persons. I give 
you notice that, if within 80 days from the service or receipt hereof this requisition be not comp- 
lied with you will render yourself liable to prosecution under section 471 of the said Act and I 
may thereafter, pursuant to the provisions of section 489 of the said Act take such measures or 
cause such work to be executed or such thing to be done as shall in my opinion be necessary for 
giving due effect to this requisition and you will be liable for the expenses thereof which will be 
recovered from you in the manner provided by section 491 of the said Act. No portion of the 
. Structure within the regular line of the street may be reconstructed nor may anything within 
the scope of section 342 of the said Municipal Corporation Act, other than the work which you 
are expressly required by this notice to do, be made or done without previously giving notice 
thereof as required by section 342 aforesaid. | 


Sd. (Ilegible) Sd. Coutinho 
S. E. B. South o o, Assistant Engineer- Division B Bombay 
Municipal Corporation. 


; Note: ‘Under section 68 of the Bombay Municipal Corporation Act the Municipal Com- 
missioner for Greater Bombay has empowered the Asstt. Engineer Division B to exercise 
perform and discharge all the powers duties ‘and functions conferred and imposed upon and 
vested in the Commissioner by sections 854 and 489 of the said Act.” 


It was alleged by the owners that although the owners were called upon by the 
said notice to pull down the said building upto the ground-level as the building 
` stood in a ruinous ‘condition, the petitioners in these special civil applications 
and the other tenants and occupants’ (who will be all hereinafter described as 
“‘occupiers’”’) failed to vacate the premises and made it impossible for the owners | 
to comply with the notice, which was given under s. 354 of the Bombay 

Municipal Corporation Act and rendered respondent No. 2 in special civil ap- | 
plication No, 259 of 1970, Parsram Dhanpat, liable for prosecution by the Bom- 
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bay Municipal Corporation. It was alleged that a case bearing No. 568 of 1965 
was filed against respondent No. 2, one of the owners, in the Court of the Pre- 
sidency Magistrate, 28th Court, Esplanade, Bombay and he was convicted and 
sentenced to pay a fine of Rs. 50 in the said case on February 22, 1966. The 
owners further alleged that thereafter a portion of the wall ‘supporting the stair- 
case leading to the ‘second floor of the building in the premises referred to above 
collapsed; resulting in further deterioration of the structural condition of the 
building. The Municipal authoritics then warned some of the occupants to 
vacate the premises immediately., The owners further called upon the occu- 
pants by a notice through their advocate dated June 6, 1966 to vacate the pre- 
mises occupied by them forthwith. In spite of this, the occupants failed and 
neglected to vacate the premises and réfused to afford necessary facilities to the 
owners to pull down.the building as required by the aforesaid notice dated June 
11, 1965. It is in these circumstances that the two applications -mentioned, 
above were filed by the owners on July 18, 1966 under s. 507 of the Bombay 
Municipal Corporation Act. 

The petitioners in these special civil applications ‘resisted the owners’ appli- 
cations by filing affidavits in reply. to the applications contending inter alia that 
the. applications ‘were not properly filed, that they were belated and mala fide, 
that the owners had got the notice issued in collusion with Municipal officials 
with a view to get rid of the petitioners and other occupiers and thereafter to 
sell the plot as an open plot fetching a fabulous price or to reconstruct it and let 
the same out to others free of any claim of the tenants, that the aforesaid notice 
purported to have been issued by the Assistant Engineer was invalid inasmuch 
as the signatory to.the notice had no legaland valid authority to issue it and the 
notice was arbitrary, capricious and mala fide and that it was not expedient to 
pull down the tenements let out'to the petitioners. 

The learned Chief Judge allowed the parties to lead evidence and after consi- 
dering the oral and documentary evidence before him and the contentions raised 
by the occupants passed the impugned order referred to above granting the ap- 
plications of the owners. In Municipal Application No. 174 of 1956, all the res- 
pondents including Diwanchand Gupta, the petitioner in special civil application 
No. 259 of 1970 were directed to'remove themselves from the premises in their 
occupation by January 31, 1970 in order to afford facilities to respondent No: 2 
to enable him to comply with the: requisition in the aforesaid notice and the 
tenants were directed to pay to respondent No. 2 court'costs. The application 
was dismissed so far as respondents Nos. 8 to 8 were concerned as they were mi- 
nors and it was respondent No. 2 alone who fell within the definition of the word 
‘owner’ in s. 3, cl. (m) of the Bombay Municipal Corporation Act.’ In Municipal 
Application No. 175 of 1966 also, the occupants were directed to remove them- . 
selves from the premises in their occupation before January 31, 1970 in order to 
afford facilities to respondent No. 2 to enable him to comply with the notice. 
That application was also dismissed so far as respondents Nos. 3 to 8 were con- 
cerned. 

Feeling aggrieved by the said desioa of the Chief Judge, the tenant Diwan- 
chand Gupta has filed special civil application No. 259 of 1970. Special civil 
applications Nos. 744, 745 and 750 of 1970 are filed by some of the occupants 
aggrieved by the said order, praying for quashing the notice dated June 11, 1965 
and the aforesaid order passed, by the Chief Judge of the Small Causes Court. 

In support of the petition the first contention raised by Mr. Chagla, the learned 
counsel for the petitioner in special civil application No. 859 of 1970, was that 
the notice having-been issued as far back as June 11, 1965 had lost its effect or 
efficacy firstly because of the lapse of. time from the ‘date of its receipt till now, - 
secondly because although the owners could have filed a suit to recover posses- 
_ sion of the premises under s. 13 (1) (hhh) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, they had failed and neglected to do so; thirdly be- 
` cause although part of the premises. were pulled down, the petitioners were oc- 
cupying the remaining premises which at present admittedly consist of two rooms 
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on the first josi and the entire ground floor without anything untoward, happen- 
ing to any of them or to any member of the public since 1965, and fourthly that 
after pulling down the rest of the premises, certain repairs of the building have 
been carried out and the building had ceased to be dangerous or liable to be pulled 
down under the notice. Mr. Shah, the learned counsel for the remaining peti- 
tioners, further urged that the efficacy of the notice ought to have. been judged 
by the learned Chief Judge, with reference to the time of the making of the ap- 
plication or the time of the making of the order by, him; and as he had not done 
so, the order of the learned Chief Judge was liable to be set aside. - 

We do not find any substance in any of these contentions in view of the scheme 
of the provisions contained in ss. 354 and 507. The scheme of these provisions 
was considered by a Division Bench of this Court in Nathubhai v. Municipal 
Corp., B’bay?. The said case arose out of suits filed’in the City Civil Court by 
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suits. One of the contentions raised before this Court in that case was that the 
notice-issued to defendant No. 1 under s; 354 was mala fide both in fact and in 
law. The Division Bench -consisting of Dixit and .Tarkunde, JJ. observed at 
Pe 520 after quoting the provisions of s. 354 ‘as follows : 


. The title under which’ ‘this section occurs is ‘Dangerous Structures,’ and one has only to 
sas “the section to realize that the intention of the section is to secure public safety. The au- 
thority i issuing notice under s. 354 has to objectively consider certain facts. After having ascer- 
tained the facts objectively, he has to satisfy himself as to whether or not he would issue a notice 
under s. 854. First, he has to consider whether a building is in a’ ruinous condition or is likely 
to fall’ or is in any way dangerous to any person occupying, resorting to or passing by, such, 
structure. ` This embraces not merely the persons | who occupy the building but also those who 
go to the building and also those who happen to, pass by the building. ‘Therefore, the authority 
issuing notice under s. 854 has to ascertain these facts objectively. He has then to consider 
‘another fact objectively, which is, having regard to the state of the property, what is the degree 
of risk to the public safety, and having ascertained this, he has then to consider whether he 
would issue a notice to the owner or occupier requiring him either to pull down the building or 
‘to repair.it; Tt is quite ‘clear, therefore, that the authority issuing notice under s. 354 has to 
ascertain certain facts objectively and then to satisfy himself.' In other words, the satisfaction 
is his own ba tas i.e. ee subjective eo of ‘the suport issuing notice under 
“gi 354. 29 4 $ 


Having regard to the facts of that case, Vey ‘held that all that the authority 
‘had to do, was to act bona fide and not to act capriciously or with an improper 
motive. But if he considers the facts objectively and comes to a particular 
conclusion, his ‘satisfaction would not then be open to challenge, provided he 
E come- to ‘the conclusion honéstly and bona fide. They also observed (p.520) : 


© “A building which needed repairing in 1954 may, in conceivable circumstances, require 
Bs down in 1956.. But whether the building should be pulled down or repaired is a matter 
of which’ the authority is the sole judge, and-so long as the authority keeps himself within the 
limits of the authority given to him by s. 354, bis discretion is absolute.” 


With respect, we are bound by oo view enunciated about the Seope and effect 
of s. 354.7 °° | £ 

It was not even argued before’ us that the impugned- ‘hotice was issued mala 
fide by the-Assistant Engineer. The fact that the building was subjected to 
some repairs, which were’ not repairs, to the entire building but repairs effected 
to undo, the damage caused’ while pulling down’ the rest of the building, or the 
fact that notwithstanding, the lapse of time till now, the building has survived 
several seasons without any untoward incident happéning to the inmates or to the 
passers-by, cannot be sufficient to interfere with the subjective satisfaction of 
-the Assistant Engineer, who has stated in the notice that a portion of the build- 
ing on premises No: 61 was in a ruinous condition, likely. to fall and dangerous ' 
to persons occupying, resorting to or passing by the same. The satisfaction on 
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these facts is the satifaction of the authorized officer under s. 854. It is not/ 

open to the Court or any other authority, unless empowered by law, to sit in 
judgment over that satisfaction. » ` i 


Moreover, the above arguments urged by Mr. Chagla and Mr. Shah in support 
of their. contention that the notice has ceased to be efficacious are all without ` 
any substance. This is particularly so because once a notice is issued under 
s. 854 to the owner, the owner is liable tó be prosecuted for non-compliance with 
the notice under s. 471 (b), „unless he obtains an order under s. 507 directing the 
occupiers of the building to afford all reasonable facilities to the owner for com- 
plying with the notice. Section 507 (8) further lays down: 


“After eight days from the date of any such order, it shall be incumbent on the said occupier 
to afford all such reasonable facilities to the owner for the purpose aforesaid as shall be pre- 
scribed in the said order; and in the event of his continued refusal so to do, the owner shall be 
discharged, during the continuance of such refusal, from any liability which he would otherwise ' 
incur by reason of his failure to comply with the said provision or requisition.” i. ie 
Furthermore, under s. 471 (b) the occupants, who refuse to vacate the premises 
or afford reasonable facility to the owner, are themselves liable to be punished 
for each such offence of non-compliance with the requisitions. In our opinion, 
therefore, it is idle to contend that the notice issued by the Assistant Engineer 
under s. 854 has become inefficacious or the order passed by the Chief Judge 
with reference to that ‘notice has no relevance to the present conditions affecting 
the legal rights and obligations of the owners and occupiers of the building in 
respect of which the notice is given. 

_, The second and the most important contention raised by Mr. Chagla was that 
the notice under s. 854 calling upon the owners to pull down the building not 
only threatened the rights of the petitioners to occupy the building but affected 
his client’s right to carry on business of a hotel in the said building; and before 
‘so prejudicing the rights or threatening the rights of his client, the authority 
issuing a notice under s, 354 was bound to give notice to his client. In other 
words, notwithstanding the absence of any express provision requiring a show 
cause notice to be issued under s. 354, it was incumbent on.the authority consis- 
tent with principles of natural justice and fairplay, to give a notice of the pro- 
posed order of pulling down under s. 354. It must be noted that although this 
plea of violation of principles of natural justice was taken in some of the affida- 
vits in reply filed by some of the occupants, the point does not appear to have 
been pressed at the hearing of the applications before the learned Chief Judge. 
Mr. Chagla contended that notwithstanding this, itis open to this Court in 
exercise of its powers under art. 227 of the Constitution to decide whether the 
authority issuing a notice under s. 854 should issue a show cause notice and 
‘give an opportunity of- hearing to the occupants of a building in respect 
‘of which the notice is issued. He submitted that although a Division Bench 
of this Court in the aforesaid case of Nathubhai v.-Muncipal Corp., B’bay 
had negatived this contention, that view was based on the earlier decisions of 
the Supreme Court following the decision in Province of Bombay v. Khushaldas 
Advani?. But that view was displaced by subsequent decisions of the Supreme 
Court, which, according to Mr. Chagla, laid down that irrespective of whether 
the decision was an administrative or quasi-judicial one, the concept of rule of 
law will lose its vitality if the instrumentalities of the State were not charged 
with the duty of discharging their functions in a fair and just manner. In other 
words, Mr. Chagla submitted that we should not follow the decision of this Court 
in Nathubhai’s casein view of the later decisions of the Supreme Court which have ' 
applied principles of natural justice to even administrative decisions. 

: Even assuming that this point could be urged for the first time in this petition 
-under art: 227 of the Constitution by the petitioners, though it is not dealt with 
by the. learned Chief Judge in the impugned order, we do not find any substance 
in the contentions raised by Mr. Chagla on: the basis of the principles of natural 
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justice in the context of s. 354. Section 354, no doubt, empowers the Commis- 
sioner to issué a notice under that section either to the owner or to the occupier. 
In the present case, notice has been issued only to the owners. The owners do 
not have any grievance of violation of principles of natural justice. The section 
does not require a notice to be given to the occupiers in all cases where owners 
are given notice. Mr. Chagla had to concede that there is nothing expressed, in 
the section itself which requires a notice to be given to the occupants of a build- 
ing when the notice is given.to the owner thereof. But what he contends is that 
as the notice is a threat to the right of the occupants to continue to occupy the 
building and to carry on business in the building; it would be unreasonable to 
prejudice their rights without giving notice to them. For this purpose, he relied 
on the provisions contained in art. 19(Z) (f) and (g) and submitted that the occu- 
` pants’ right to hold the ‘property and carry on the business in the property would 
be jeopardized if a notice is given to the owner without any opportunity being 
given to the occupants. He rightly conceded that he could not rely on 
art. 31 (2) as art. 81 (7) lays down no such protection and it merely says that no 
person shall be deprived of ‘his property save by authority of law. 
This. very argument was, however, negatived by this Court in Nathubhav’s case 
with the following observations (p. 520) : 


“t... The contention which has been taken by Mr. Phadke is that s. 354 does not make provision 
for the right of a person to be heard. The short answer to this contention is that s. 854 does 
not provide for a hearing to be given to persons such as the plaintiffs in this case. When the 
contention is that the authority must act judicially, what the Court is concerned. with is to see 
whether the section under which the right is claimed requires a hearing to be given. If the 
section of a statute requires that a hearing should be given, ‘then surely the approach of the 
authority must be a judicial approach. ‘ But the alternative argument which has been advanced 
by Mr. Phadke is that even if the authority may not be bound to act judicially, the principles 
of natural justice require that a party should be heard before his rights are affected in any way. 
-So far as the judicial approach is concerned, there is no difficulty in holding that the notice 
issued under s. 854 is an executive act or an executive order, and when by statute a provision 
is not made for hearing, it is-impossible to accept the contention that the authority is bound 
to act judicially; nor is, in my opinion, the contention tenable that although the section does 
not provide for a hearing, the rules of natural justice require that a party should be heard be- 
fore his rights are affected.” “ : 


’ Now, it is true that'in arriving at the above conclusion, this Court relied on 
the principles laid down by the Supreme Court in Province of Bombay v. Khushal- 
das Advani. It is also true that 'in 4. K. Kraipak v. Union of India’, the view 
taken is that the dividing line between an administrative power and a quasi- 
judicial power is quite thin and is being gradually obliterated; and that what 
was considered as an administrative power some years back is now being consi- 
dered as a quasi-judicial power; and further that with the increase of the power 
of the administrative bodies, it has: become necessary to provide guidelines for 

the just exercise of their power.. The Supreme. Court, therefore, remarked that 
to prevent the abuse of that power and to see that it does not become a new des- 
potism, Courts are gradually evolving the principles to be observed while exer- 
cising such. powers. But at the same time the Supreme. Court observed that 
the scopeof the application of principles of natural justice to the exercise of 
executive power was qualified with reference to the statute under which the 
said powers were exercised. In Union of India v. J. N. Sinha‘, Hegde, J. speak- 
ing for the Court reviewed the earlier case law and laid down (p. 42) : 

‘Rules of natural justice are not embodied rules nor can they be elevated to the position 
of fundamental rights. , As observed by this Court in 4. K. Kraipak v. Union of India, ‘the aim 
of the rules of natiiral justice is to secure justice or to put it negatively to prevent miscarriage 
of justice. These rules can operate only in areas not, covered by any law validly made. In 
other words they do not supplant the law of the land but supplement it.’ It is true that if a 
statutory provision can be read consistently with the principles of natural justice, the Courts 
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should do so because it must be presumed that the legislatures and the statutory authorities 
intend to act in accordance with the principles of natural justice. But, if on the other hand, a 

statutory provision either specifically or by neccessary implication excludes the application of 

any or all the rules of principles of natural justice then the Court cannot ignore the mandate of 

the legislature or the statutory authority and read into the concerned provision the principles 

of natural justice. Whether the exercise of a power conferred should be made in accordance 

with any of the principles of natural justice or not depends upon the express words of the pro- 

vision conferring the power, the nature of the power conferred, the purpose for which it is con- 

ferred and the effect of the exercise of that power.” 


Applying, therefore, these principles to the facts of the present case, we find 
that the power conferred under s. 354 is a power in the public interest. The 
section gives power to the Commissioner. If it shall at any time appear to him 
that any structure (including any building, wall or other structure and anything 
affixed to or projecting from any building, ‘wall or other structure) is in a ruinous 
condition, or likely to fall, or in any way dangerous to any person occupying, 
resorting to or passing by such structure or any other structure or place in the 
neighbourhood thereof, the Commissioner may, by written notice, require the 
owner or occupier of such structure to pull down, secure or repair such structure, 
and to prevent all cause of danger therefrom. Such a power must be considered 
as a reasonable restriction on the right of property as well as the right to carry on 
trade or business within the meaning of art. 19 (1) (f) and (g) read with art. 19 
(3) and (6) of the Constitution which empowers the State to make any law im- 
posing, in the interests of the general public, reasonable restrictions. 

In the facts of the present case, we find that the authority issuing the notice 
has not only satisfied himself about the ruimous condition of the building, but 
a portion of the building collapsed and a major portion of the building has been 
pulled down in pursuance of the notice; and although the owners had made ap- 
plications against all the tenants and occupants, as stated above, the grievance 
is made against the order only by six of them. Having regard to these facts and 
circumstances, we are, therefore, of the opinion that the question of violation cf 
‘principles of natural justice before i issuing a notice under s. 354 is entirely irrele- 
vant. The section did not require a notice to be given. The facts and circum- 
stances clearly show that it was unreasonable to expect a notice to be given to 
the occupants of this dilapidated building with a view to comply with principles 
of natural justice. The contention of the counsel for the petitioners that the 
notice violated the principles of natural justice must, therefore, fail. 

It was next contended that the ‘authority, who issued the notice, was dele- 
- gated the power to issue the notice under s. 354 by the Deputy Commissioner, 
who was himself a deputy of the Municipal Commissioner ard this violated the 
principle contained in the maxim delegatus non potest delegare. The law on this point 
1s suet stated in Allen on Law and Orders, 2nd ed. at p. 204 as follows : 


...-With regard to executive functions, it is clear, on the one hand, that any administrator, 
whatlios of Ministerial degree or below it, must be allowed a reasonable amount of delegation 
in ordinary routine duties; but, on the other hand, if certain specific executive functions are 
committed to him, he cannot, without authority, entrust them to a deputy of his own choice.” 


Wade on Administrative Law, 2nd ed., 1967; at p. 59 has stated-the law as 
‘follows »— 


“Although, therefore, the courts are strict in requiring that statutory power shall be exer- 
cised by the persons on whom it is conferred, and by no one else, they make liberal allowance 
for the working of the official hierarchy, at least so far as it operates within the sphere of res- 
ponsibility of ministers of the Crown. Powers conferred upon special statutory bodies are more 
jealously watched, as we have noticed. .Yet the maxim delegatus non potest delegare, like so 
many of the other rules of administrative law, turns out to be no more than a qualified rule 
for the interpretation of Parliament's intentions. i 

It is, therefore, necessary for us .to consider whether in enacting the relevant 


provisions of the Bombay Municipal Corporation Act, the Legislature had in- 
tended that the Deputy Commissioner, to whom powers of the Commissioner 
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were delegated, shall have. no power to delegate the powers to the Assistant 
Engineer, who, in the present case, issued the notice. 

The learned Chief J udge considered the proceedings of the Municipal Corpora- 
tion of Greater Bombay at exh. L relating to the Corporation resolution No. 820 
dated October 28, 1958 and the Corporation resolution No. -331 dated May 16, 
1960, which refers to the information given by the Commissioner under s. 56 (2) (b) 
and proviso to s. 56B (1) of the Bombay Municipal Corporation Act, stating 
that the Commissioner had deputed, inter alia to the Deputy Municipal Com- 
missioner Mr. S. M. Y. Shastri the powers under s. 854. He also considered exh. 
H, which records the deputation of the powers to the Deputy Commissioner as 
well as exh. G under which powers were delegated on September 26, 1960 to the 
Assistant Engineer Mr. Coutinho (who issued the impugned notice) including the 
powers to issue notice under s. 854, and held that in view of the provisions of 
s. 56 (3) of the Bombay Municipal Corporation Act, the Deputy Commissioner 
Mr. Shastri could validly delegate his. powers under s. 68 to Mr. Coutinho, the 
Assistant Engineer. In effect, he held. that as under s. 56 (3) all acts and things 
performed and done by a Deputy Commissioner during the tenure of his office 
and in virtue thereof shall for.all purposes be deemed to have been performed 
and done by the Commissioner, the Deputy Commissioner Mr. Shastri had a 
statutory authority or permission.to delegate the powers of the Commissioner 
under s. 854 to Mr. Coutinho, the Assistant Engineer. We find no reason to 
disagree with the view taken by the learned Chief Judge. 

Mr. Chagla, however, contended relying on a decision of the Supreme Court 
in Mangulal v. Manilal®, that: in view of. the principles laid down in, that case, 
the second delegation of powers by the Deputy Commissioner to the Assistant 
Engineer in the present case was invalid. This very case was cited before the lear- 
ned Chief Judge and the learned Chief Judge rightly distinguished the case as one 
to be read in the context of the provisions of the Bombay Provincial Municipal 
Corporation Act,- 1949 and the facts of that case; because the facts in that 
case were that the complaint had been filed by the Licence Inspector whereas 
the delegation under s. 59 in that Act was to the Deputy Health Officer to take 
proceedings as provided in s, 481 of that Act. There was no delegation of any 
power under any section of the Act by the Deputy Health Officer to the Licence 
Inspector., It is in view of those facts that the Supreme Court, with respect, 
rightly held that the Licence Inspector had no valid authority to file the com- 
plaint. In the present case, however, under exh. G the power was validly dele- 
gated to the Assistant Engineer to issue the notice; and, as stated above, the 
maxim delegatus non: potest delegare cannot be invoked where the statute has 
permitted the delegation. The contention of the petitioners that the notice was 
not validly issued by the Assistant Engineer must be, therefore, rejected. 

In view of this, Mr. Chagla could not press his contention that merely because 
the notice mentioned in a footnote that the Assistant Engineer was delegated 
the power by the Municipal Commissioner contrary to the real facts, which showed 
that it was the Deputy Commissioner who had delegated the powers to the 
Assistant Engineer, the notice was invalid. It must be noted that it has been 
repeatedly pointed out by this Court that the Municipal Corporation should 
state the correct facts in the footnote and not mislead the recipient of the notice 
about the delegation. But the mere misstatement by the Municipal Corpora- 
tion, which unfortunately is persisted in in spite of observations made from time 
to time by this Court, is not sufficient to invalidate the notice because under 
s. 56 (3) the Deputy. Commissioner is deemed to be a Commissioner for all 
purposes of the Act, as stated therein. 

It was next contended that s. 354 conferred an unfettered odi on the 
authorities which empowered them to pick and choose and indulge in unfair 
discrimination against the citizens and issue notice. to whomsoever they like. 
This argument must be rejected not only because it is an erroneous contention 
in view of the provisions contained in the section but also because the principles 
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on which the discretion has to be exercised have been laid down by this Court 
in Lalbhat Tricamlal v. Mun. Com. of Bombay’. In that case it is laid down that 
the word ‘appear’ in the section does not involve “appears. to the eye,” but it 
was sufficient if it appeared to the Commissioner on the representations of a 
competent officer whose.duty it was to make such representations, and it was 
also laid down : ; 

‘“,,,.But the Commissioner’s action when ‘it-appears’ is judicial, so that he must exercise his 
discretion in determining ‘what action should be taken., He does not satisfy this test, where 
he merely signs the notice which is sént to him by the Executive Engineer because it has pre- 
viously been signed by that officer. It is only by aid ofa fiction that it can be said that a no- 
tice signed in this way by the Commissioner complies with the section, which should be consi- 
dered as a notice to show cause... ‘ 

Discretion must not be arbitrary...’ Be oes A ' ‘ 

': The legislature has vested in the Commissioner a discretion in the matter (s. 354), and the 
Court would not interfere in his exercise merely because the'object i in view might be carried out 
in some other way nor would it lightly impute to him bad faith. ` But the Court is, in the first 
instance, entitled to inquire whether ‘the discretion has been exercised. The discretion has to 
be exercised first in coming to a conclusion as to the state of the structure and then in fixing 
upon the remedy. i i i 

Tt is obviously impossible for the Commissioner to inspect all structures that are suspécted 
of being dangerous. Therefore sit is a sufficient exercise of-his discretion in deciding what struc- 
tures are dangerous if he appoints å competent person to: represent to him what structures 
are dangerous. But if a notice is issued based on the representation of such a person it is open 

-to the owner to prove that that person has'not exercised his discretion or has been actuated by 
improper motives in prescribing the steps to be taken.” 
With respect, we agree with these principles anid it is: unnecessary for purposes 
of this case to state anything more with regard to the scope and effect of the 
discretion conferred ‘on the Commissioner or anyohe acting in exercise of the 
powers of the Commissioner delegated to him under s. 354. There are no allega- 
tions in this case of any capricious exercise of power by: the Assistant Engineer 
or any unfair discrimination against the landlord. In fact, as stated above, the 
owners have not only not challenged, the notice but have already partially com- 
plied with'the notice. In these circumstances, it cannot be said that the discre- 
tion exercised by the Assistant Engineer was’ exercised, unfairly or capriciously 
or mala fide. 

It is, however, santaidd on behalf of’ the saurin that the landlord himself 
had colluded with the Assistant 'Engineer: But apart from the allegation, there 
is nothing on the record to show that the Assistant Engineer had colluded with 
the landlord: Itis true that the learned Chief Judge did not allow the petitioners 
to lead any evidence-on the point. Six of the owners are.minors and we find no 
reason whatsoever for the Assistant Engineer to collude with respondent No. 2. 
No allegations were made against the Assistant Engineer himself, apart from 
the vague allegation that he colluded with the owners. It is not sufficient to 
hold that the Assistant Engineer had ‘acted mala fide in issuing the notice. 

- Moreover, it is not for the Court to satisfy itself whether the building was in 
a dangerous: condition when the ‘notice was issued. The fact that part of the 
building has been already pulled down and the majority of the occupants have 
‘no grievance against the pulling down itself further shows that the allegation of 
mala fides made against the Assistant Engineer is baseless. The criterion of the 
building being in a ruinous condition or dangerous to the occupants and to the 
passers-by, as required by s. 354, has been- ‘applied by the Assistant Engineer 
in the notice’ which mentions that the building “‘is in a ruinous condition, likely 
to fall and dangerous to any person occupying, resorting to, or passing by the 
same.” As Lord Halsbury stated in Westminster Corporation v. London and 
3 ori Western Railway," 

S s. Where the Legislature has confided'the power to'a particular body, with a discretion how 
it is to be used, it is beyond the power of any Court to contest that discretion.” 


6 (1908) 10 Bom. L.R. 821, ("rs Y [1905] A.C. 426, 427. 


1971.] n DIWANCHAND V. N. M. SHAH (A.C.3.)—Vaidya J. -269 


In the absence of anything to show abuse of the discretion or mala fide or capri- 
cious exercise of the discretion, it must, therefore, be held that the contention 
of the petitioners that there was an unfair discrimination against them as citizens 
in violation of their right under ant, 14 of the Constitution of India is without 
any foundation. 

The next contention urged on. ‘pelialf of the petitioners is that the learned Chief 
Judge had no jurisdictio1 to entertain the applications under s. 507 as the owners 
had a special remedy under the special statute, viz., the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947 for recovering possession of the pre- 
mises in the possession of the tenants if the Court under that Act is satisfied under 
s. 18 (1) (hhh) that the premises are required for the immediate purpose of demo- 
lition ordered by any local authority or’ other competent authority. Apart from 
authority, in our opinion, the contention must be rejected, because it is only in 
respect of suits or proceedings between landlords and tenants relating to recovery 
of rent or possession of any premises to which Bombay Rent Act applied and in 
respect of applications made under the Act or any claim or question arising out 
of the Act or any of its provisions that the jurisdiction of other Courts is excluded 
under s. 28 of the Bombay Rent Act. .The application made by the owners 
under s. 507 of the Bombay Municipal Corporation Act does not fall under any 
of the categories of suits or proceedings referred to in s. 28 (1) of the Bombay Rent 
Act., It cannot be said that an application under s. 507 relates to the recovery 
of possession of the premises because s. 507 empowers the Chief Judge to make a 
written order “requiring the occupier of the building or land to afford all reason- 
able facilities to the owner for complying with the” notice. Section 507 is not 
concerned, with the termination of the tenancy or recovery of the possession of 
the premises but only with providing reasonable facilities to the owner to com- 
ply with a notice issued to him under the provisions of the Bombay Municipal 
Corporation Act. Such a question cannot be said to be a claim or question aris- 
ing out of the Bombay Rent Act or any of its provisions. The tenancy is not 
terminated before or by making an application under s. 507. Section 507 en- 
ables the owner to get an order from the Chief Judge directing the occupants to 
give reasonable facilities and merely states that if the occupiers fail to afford the 
facilities after 8 days from the date of the order, the owner shall be discharged, 
during the continuance of such refusal, from any liability which he would other- 
wise incur by reason of his failure to comply with the said provision or requisi- 
tion. It is true that the consequence of the refusal is that the occupants make 
themselves liable to be prosecuted under s. 471, as stated above. But this is 
not a question or claim arising out of any provisions of the Bombay Rent Act 
and, we find nothing conflicting between s. 18 (1) (hhh) and s. 28 of the Bombay 
Rent Act and s. 507 of the Bombay Municipal Corporation Act from which we 
could infer an implied repeal of s. 354 of the Bombay Municipal Corporation Act. 
On the contrary, having regard to the nature and purpose of these provisions, 
it is clear that these sections can exist together and the applications made by the 
owners under s. 507 were maintainable notwithstanding s. 28 of the Bombay Rent 
Act. In Mohmed Haji v. Mona Vicajt®, Miabhoy, J., as he then was, was con- 
cerned with a contention which was the reverse of the contention raised before 
us. In that case, a suit filed under s. 18 (1) (hhh) in the Small Cause Court was 
contested on the ground that it was not maintainable in view of the provisions 
of s. 507 and, with respect, he rightly held that when:the owner of the building 
had availed himself of the remedy given in s. 507 of the Bombay Municipal Cor- 
poration Act, he was not disentitled to the further remedy provided to him under 
s. 18 (I) (Ahh) of the Bombay Rent Act, 1947. 

However, Mr. Shah submitted that this" view will be contrary to the view 
taken by the Supreme Court in Sushila Kashinath v. Harilal, Govindji?. This 
submission, in our opinion, must be rejected because all that is laid down by the 
Supreme Court in that case, with respect, was that if a suit involved reliefs to be 
granted to the plaintiff based on claims or questions arising out of the Bombay 
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Rent ee the suit could be dealt with only by the special Court constituted 
under s. 28 of the Act. In that case under a written agreement, the plaintiff 
gave a loan to the defendants for the purpose of financing the ercction of a build- 
ing on land held by the defendants as owners. The agreement was registered 
and it included the various conditions referred to in s. 18 (3) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. In a suit by the plaintiff 
filed against the- defendants in the Court of ‘Small Causes, Bombay the reliefs 
asked for were a declaration that the sum advanced as loan be a charge on the 
building and land on which it was constructed and that the plaintiff was entitled 
to recover the amounts mentioned in the agreement. In view of these facts, 
with respect, the. Supreme Court rightly held that the reliefs claimed were all 
claims or questions arising out of the Act. ` 


As stated’ above, the reliefs under s. 507 of the Bombay Municipal Corporation 
Act have nothing In common or similar to the claims or questions which ‘arise 
under the Bombay Rent Act and hence, the said decision relied on by. Mr. Shah 
has no application to the facts i the present case, It’must, therefore, be held 
that there is nothing in s.‘18 (Z) (hhh) or s. 28 of the Bombay Rent Act which 
takes away the jurisdiction of the Chief Judge under s. 507 of the Bombay Muni- 
cipal Corporation Act. 


Mr. Shah, who appeared for some of the petitioners, eel two further points 
in support of the petition. The first of them was that under s. 507 the learned 
Chief Judge could not have ordered the occupants to vacate the premises. In 
support of his argument Mr. Shah relied on the decision in 4hmedalli Abdulhusein 
v. Lalkaka,” which lays down the principles which should be followed by the 
Chief Judge when dealing with the cases under s. 507 and gives him a discretion 
to decide whether the occupants should be asked to vacate the entire building 
or a portion of the building. But, in our opinion, there is no substance in this 
contention of Mr. Shah because all that the learned Chief Judge has ordered, in 
the present case is that the occupants should remove themselves “in order to 
afford facilities to respondent No. 1 to enable him to comply with the notice.” 
The said order is consistent with the provisions of s. 507 (2) which empowers the 
Chief Judge to require the occupiers “to afford-all reasonable facilities to the 
owner.” The powers here are wide enough to include a power to order the oC- 
cupant to vacate the premises if that is necessary for giving a reasonable facility 
to the owner. 


The second contention urged by Mr. Shah is that the learned Chief Judge failed 
to exercise his mind on the question .as to whether the building was really in a 
ruinous condition, as alleged in the notice. As stated above, the question rested 
on the subjective satisfaction of the authority exercising the power under s. 354 
and the learned Chief Judge was, therefore, right in not going into that question. 
Moreover, it is difficult to see how a Court of law can decide such a question. 
The Municipal authorities are satisfied that the building is in a ruinous condi- 
tion. The statute does not provide for a right of appeal to the Court against the 
said satisfaction. The Court of law cannot, therefore, sit in judgment over the 
decision of the municipal authorities. 


For these reasons, all the contentions raised by the petitioners fail. The rule 
in all the petitions discharged with costs. Costs of the Municipal Corporation 
fixed at Rs. 400 in one petition. Costs of the respondents quantified at Rs. 800 
in each of the petitions. 


Rules discharged. 
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Before the Howble Mr. S. P. Kotval, Chief Justice, and Mr. Justice Vaidya. 
KEKHASAROO SORABJI IRAN I v. THE STATE'OF MAHARASHTRA*. 


' Citizenship Rules, 1956. Rule 30—Constitution of India. Art 5— Citizenship Act (57 of 1954)— 
Person found to be citizen of India— Authority competent to decide whether such person has 
acquired foreign citizenship— Domicile & _nationality certificate—Whether State Government 
competent to give directions for cancellation of certificate. -, 


Once the facts establish that a person is a-citizen of India under art. 5 of the Constitu- 
tion of India, it is only the Central Government which has jurisdiction to decide the ques- 
tion whether he has acquired foreign citizenship. Unless the Central Government decides 
this question as provided by rule:80 of the Rules framed under the Citizenship Act, 1955, 
such a person cannot be treated as a et and cannot be deported from the territories 
of India. 

Siale of U.P. v. Rahmatullakt, rened ta. 

Issuing of a domicile and nationality certificate, which consists of important legal evi- 
‘dence of nationality, citizenship and domicile of a person, is a judicial function. If there 
is something wrong with a certificate issued by an Executive Magistrate, the District 
Magistrate can call for the papers and see whether the order was properly passed under 
s. 485 of the Criminal Procedure Code, 1898, and if he is satisfied that the certificate was 
wrongly or illegally issued, he should make,an application to the High Court under s. 439 
of the Code. Therefore, it would not be proper for the General Administrative Depart- 
ment of the State Government to give diréctions to'the District Magistrate to cancel a 
certificate issued by the Executive Magistrate. 


THE facts are stated in the judgment.. ' 

A. A. Peerbhoy, with A. M. Sakk, for the setae 

S. N. Naik, instructed by Litile & Co., for.the respondents. 

Vaipya J. The petitioner Koea Sorabji Jrani was born in E ag in 
the year 1922.° His father Sorabji Kekobad Irani came to. India from Persia in 
the year 1902 to assist his sister in the business of running a restaurant in Bombay. 
Sorabji married in 1918 the, petitioner’s mother Goharbai in Bombay. He con- 
„tinued his business in Bombay and settled: down in Inaia and never went back to 
‘his country of origin or went out to any.other country. till ‘his death in the Sassoon 
Hospital at Poona. When Sorabji, dicd,-the petitioner was 7 months old. The 
petitioner was educated at Poona and. passed. his Matriculation examination in 
the year 1940. After passing the Matriculation examination, he studied for a 
diploma course in Engineering in the Poona Engineering College. In 1944, he 
obtained a diploma in Mechanical Engineering. from the College of Engineering 
at Poona, Thereafter the petitioner worked in the ammunition factory at Kir- 
kee, first as a supervisor trainee from May 1944 to November 1944, and then as 
supervisor B grade in Material eee Officc from December 1944 to March 
1946, 

In 1947 the petitioner settled down in: Sholapur. He has been running a gen- 
eral store and restaurant at Sholapur since that date till now. On October 19, 
1949, he married one Banu Rashid. ,,Banu Rashid is' an Indian citizen born in 
India in 1982 and her parents were also domiciled in India. The petitioner resi- 
ded in India since -his birth., He never went out of India. The petitioner, there- 
fore, claims to be a citizen of India under art. 5 of the Constitution of Irdia. He 
continued to enjoy all the rights of the citizens of India including the. right to 
vote, 

However, the petitioner is being TEE from the jean 1960 by police officers 
in the office of the District Superintendent of Police at Sholapur and other au- 
thorities of the Government of Maharashtra. _The harassment began in the year 
1960 when one Sub Inspector Joshi approached him and told him that as he was 
Irani, he should register himself and his wife as foreigners. The petitioner pro- 


*Decided, July 29/80, 1971. Special Civil Civil Application No. 348 of 1971). 
Application No. 1554 of 1968 (with Special. 1 OIE) i S.C, 1382. 
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tested. He told S. I. Joshi that he was not an Iranian national but an Indian 
citizen by birth. He also told him that his wife was also an Indian citizen, that 
his name “Irani” was only a surname and had nothing to do with his nationality 
or domicile. The Sub Inspector, however, told him that he and his wife must 
fill in the forms of registration under Registration of Foreigners Rules and that 
if he did not do so, he would be prosecuted and expelled from India. He also 
assured him that if he filled in the forms; nothing would happen to him. The 
petitioner, therefore, filled up form A under the Registration of Foreigners Rules, 
1989. Even in that form, against the column “present nationality.” he men- 
tioned “Indian.” Against the column “previous nationality, if any,” he men- 
tioned “Nil”. This form was filled in by him on January 5, 1960; and similar 
forms were also filled in at that time by the wife of the petitioner and his mother 
-Goharbai. In the form filled in by Goharbai, her nationality was mentioned as 
Iranian because she wrongly believed that as she was born in Iran, she was Ira- 
nian national and had also obtained an Iranian passport. 

Nothing happened till April 10, 1961 when in pursuance of a letter addressed 
by the District Superintendent of Police, Sholapur, a residential permit was 
issued to the petitioner stating: i 


“As you are not in possession of valid national passport, you have been permitted to stay in ` 
India for three months, i.e., until 10-7-1961.” 


It was also stated in the letter that the petitioner should get a valid passport 
from his Consul in India before the above date. A similar letter and residential 
permit were received by the petitioner’s wife. The petitioner then approached 
the office of the District Superintendent of Police and met one Sub Inspector 
Padgaonkar and told him that the said residential permits were illegally and 
wrongly issued to the petitioner and his wife notwithstanding that they were 
Indian citizens. S. I. Padgaonkar advised the petitioner to apply for naturali- 
zation under s. 6 (1) of the Citizenship Act read with rule 17 (Z) of the Citizenship 
Rules. Acting on the advice of S. I. Padgaonkar, the petitioner filled in form 
No. XII prescribed under rule 17 (Z). Even in that form, however, he stated 
that he was an Indian citizen by birth. A similar form was filled in by his wife. 
The two forms were forwarded to the Secretary, Ministry of Home Affairs, Go- 
vernment of India, New Delhi through the Collector of Sholapur. On August. 
18, 1961, the Additional Collector, Sholapur returned the forms to ‘the petitioner 
directing him to send the same directly to the Government of India. The peti- 
tioner, therefore, sent the two forms directly to the Secretary, Ministry of Home 
Affairs, Government of India, New Delhi. The Government of India returned 
the forms with a remark that as the affidavits in support of the two forms did 
not bear the same date, the forms were returned. Nothing happened there- 
after till the year 1964. 

On July 18, 1964, the District Superintendent of Police, Sholapur once again 
called upon the petitioner to obtain a passport and apply for extension of time 
of his stay in India. The petitioner, who had not consulted any lawyer or taken 
any legal advice till this stage; thought it necessary to take legal advice. He 
was advised then that as he was an Indian citizen, he had not to apply under 
s. 6 (1) of the Citizenship Act. He also wrote a letter to the Assistant Secretary, 
General Administration Department, Government of Maharashtra, Bombay on 
September 24, 1964 submitting that the residential permits were wrongly and 
illegally issued to him in the past and that he should be treated as an Indian 
citizen as he was always an Indian citizen. The petitioner was directed by a 
letter dated December 80, 1964 by the District Superintendent of Police to give 
particulars about himself and his wife claiming to be citizens under the Constitu- 
tion in answer to the questionnaire sent to him. In that reply the petitioner’s 
father’s nationality was described as “Not known but domiciled in India.” 

Notwithstanding this, however, on July 15, 1965, the District Superintendent 
of Police, Sholapur informed the petitioner that the Government of Maharashtra 
had not considered the request of the petitioner to be treated as an Indian citizen 
for the reason that the details about the father of the petitioner were not known. 
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The petitioner then sent a letter to the Government of Maharashtra on September 
27, 1965 giving all the details about himself and his father.and the circumstances 
in which he and his wife had filled up previously certain forms, That letter 
runs as follows : 


“68, Railway Lines, 
` ` ` Sholapur. 
í Í l Dated : 27-9-1965 
From 

Mr. K. S5.-Irani, 

68, Railway Lines, 

Sholspur. ` 
To : i 
The Under Secretary, 
The Government of Maharashtra, 
General Administration Department, 
Sachivalaya, 3 ; 
Bombay. 
Subject: Request for grant of Indian citizenship. 

Sir, » 

I sent an application on 24-9-1964 to Your Honour for grant of Indian citizenship to me. I 
had stated in that application that I was born in Bombay in the year 1922 and educated in 
Engineering: College, Poona. I have given all the details about myself and parents in that 
application. JI and my wife being Indian citizens, it was not necessary for me and my wife to 
' get registered as Indian Nationals, when we are already Indian citizens. But when the Dis- 
trict Superintendent of Police, Sholapur intimated to my mother, my wife and myself in 1961 
to get registered as Iranian Nationals, we got ourselves, by misunderstanding, so registered. 

When I sent my application dated 24-9-1964 referred to above, I had sent certificates and 
forms duly filled in along with the application, I have received a letter No. 79/1P/937/SB 
of 1965 dated 15th July 1965 from the District Superintendent of Police, Sholapur that my 
application dated 24-9-1964 referred to above to the General and Administration Department, 
Government of Maharashtra could not be considered for the reasons stated in the D.S.P.’s letter 
dated 15th July 1965 referred to above. 

It appears grant of Indian citizenship has been withheld from me and my wife mainly be- 
cause the authorities require additional information about my father. 

My father, late Sorabji Kaikobad Irani came to India from Iran in about 1902, when he was 
17 or 18 years old. He was called to India for assisting in Hotel business by his eldest sister, 
who was staying in Bombay and who is not living now. My father’s younger sister Gulbai 
Homi Driver aged about 70 is at pregen staying at Poona in Camp area. She has been staying 
in Poona since childhood. 

My father died in 1922 in Sassoon Hospital, Poona, when I was 7 months old. My parents 
were married in India in about 1913 and I was born in 1922, My father never went back to 
Iran, after he came to India in 1902, 

Me father’s sister Gulbai Homi Driver who is staying in Camp area gave me the above infor- 
mation about my father. , 

I feel assured that the information supplied above will satisfy Your Honour that impediments 
in the way of grant of Indian citizenship to myself and my wife as mentioned in the letter dated 
15th July 1965 of the D.S.P., Sholapur referred to above can very well be removed and early 
orders may be passed in my case and that of my wife regarding the grant of Indian citizenship. 

Since, as stated in the D.S.P.’s letter dated 15th July 1965 my wife’s case depends upon my 
claim to Indian domicile, this application may be treated as one on behalf of myself and my 
wife. 

I request that Your Honour will give an early and favourable decision in the matter. 


I beg to remain, 
Sir, 
` Your most obedient servant, 
Sd. K. S5. Irani”. 


Surprisingly, the Government of Maharashtra rejected the request of the peti- 
tioner to be treated as a citizen of India; and the petitioner was informed about 
B.L.R.—18. 
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this decision by the District Superintendent of Police on April 21, 1966. The 
petitioner- asked the Government of Maharashtra by his letter dated April 28, 
r a furnish him the reasons as to why he was not being treated as the citizen 
of India. 

The petitioner also tried to know more about his citizenship and was advised 
that he should obtain a domicile certificate and the certificate of citizenship from 
the Taluka .Magistrate, North Sholapur. Accordingly, he obtained a domicile 
certificate on July 8, 1966 which runs as follows : 


“No. JI-MAG-129/66 
Sholapur 8-7-66. 


CERTIFICATE OF AGE NATIONALITY DOMICILE ETC, 
(Issued by Authorities in the State of Maharashtra) 

On submission of the proof noted below :— 

It is hereby certified that Shri Kekhasaroo Sorabji Irani was born’ on the 19th day of April 
in the year one thousand nine hundred and twenty two only at Bombay Taluka Bombay Dis- 
trict Bombay in the State of Maharashtra within the territory of India or of Maharashtra that 
he is a CITIZEN OF INDIA that he is domiciled in the State of Maharashtra (add, if meceeey? 
by reason of birth that he belongs: to community Parshi. 


= ; Particulars of Proof submitied . 
A Answer given by the applicant on the form of questionnaire prescribed. 

. B Birth certificate issued by the Public Vaccination Medical Practitioner, Bombay. 
C Affidavits or Declaration of by the applicant. ; 
D Other proof certificate of Birth Registry from Asstt. Health Officer, Greater Bombay 
Municipal Corporation, Public Health Department. l 
Dated at Sholapur this 8th day of July 1966. 


(Seal of the : 

Taluka Executive l Sd. , 
Magistrate, o 8/7 
Sholapur.) © j x Taluka E Executive-Magistrate, 


North Shkojapur.” 


It is clear from the certificate that the Taluka Magistrate gave the certificate 
after considering the answers given by the petitioner in the form of questionnaire 
prescribed for obtaining the domicile certificate, birth certificate issued by the 
Publie -Vaccination Medical Practitioner, Bombay, affidavits made by the peti- 
tioner and the certificate of birth registry from Assistant Health Officer, Greater 
Bombay. 

Though he obtained this certificate, the petitioner’s troubles did not end. “He 
received from the District Superintendent of Police a letter on August 19, 1967, 
more than a year after he obtained the aforesaid domicile certificate. The letter 
sounds rather curious. The letter stated: . 


“I have the honour to inform you that the Government desire whether you and your wife 
___ are still interested in acquiring Indian air p: If so, you are i a to apply afresh as < 
your old application is out-dated.” 


‘By his letter dated August 30, 1967, the petitioner replied that as the petitioner 
and his wife were Indian citizens, there was no necessity for them to make any 
application for citizenship. 

‘In spite of this, on March 26, 1968, the petitioner received a letter from the’ 
District Magistrate, Sholapur calling upon the petitioner to attend his office on 
March 28, 1968 “to receive instructions in making an application for grant of a 
certificate of naturalization under section 6 (7) of the Citizenship Act and in 
producing the requisite documents along with the said application.” The peti- 


tioner did not attend the office. He sent a letter on April 26, 1968 reiterating . 


that he was already an Indian citizen; and he could not be compelled to apply 
for naturalization, bringing to the attention of the District Magistrate the fact 
that he had already obtained a certificate of age, nationality and domicile, a copy 
of which was forwarded to the District ERR along with the letter. 
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Itis strange, however, that instead of accepting the certificate, the authorities 
took the extraordinary step of trying to take back the certificate of domicile 
issued by the Taluka Magistrate from the possession of the petitioner, so that he 
should be prohibited’ fròm making use of the said document as evidence of his 
status. The Tahsildar, North Sholapur, who is also the Taluka Magistrate, 
North Sholapur, by his letter dated April 1968 ¢alled upon the petitioner to attend 
his office with the certificate of nationality and domicile dated July 8, 1966. At 
this stage, the petitioner: apprehended that there wab a sinister move to deprive 
him of his‘ certificate of nationality and domicile. He contacted his legal advisers 
at Bombay. They advised him not to produce the certificate of domicile before 
the Taluka Magistrate. On July 5, 1968, the Tahsildar wrote a further letter 
which runs as follows : l | : ` 


k ~ -a a 5 
i: re ae ee - “NOTICE f 
E g a, f E ; ae s an yo. F” io 7 - of No. Q.P.L-M-68 
=" i i y a t p * f waa R EPR Pi aia ae g T Sholapur, 
r * fn ety a Be 4 wf a 
7 Taur he E s Sonic a ‘ i ape Ss o n 5 7 68. 
ay ay et ON l 
Shri K. Ss. Irani, à T f J a S 7 : i E e ES 
wage Y O ye TT Nae å TADON Z nt 
Sholapur. ; 1 eet doe Row VE A i< ty” “ J 
io A + “<4 
From a 5 Y P 
KA » ft 
Tahsildar, f SA r o 2p he . a" * + - a : 
id = wn a aam maeaea 
Sholapur. i Sia bs., ee ny Şo F 
ooo N ta ere 
Sir, - na Aea ; i A» mt 


You have not E domicile certiticatonipto {6th May 1968 as promised by you on 8th 
May 1968. You are therefore, requested to produce the same on or before the 10th July 1968. 
_ You are therefore informed that if you fail to do so severe action will be taken against you and 
as per Government Rules domicile certificate will be taken back from you. 

g ; p a Sd. 


> >g t 


Tabsildar, South Sholapur.” 


On etip of this letter, the petitioner filed the above petition in this Court 
on July 80, 1968 under art. 226 of the Constitution of India submitting that he 
was being harassed unnecessarily by the police and the Government authorities 
from 1960. onwards. | se gl 


“In the petition, after setting out the facts chentioned hereinabove, he contended 
that having regard to the facts of birth and subsequent life of the petitioner, his 
‘status as a citizen of India under art, 5 of the Constitution of India was establis- 
‘hed, beyond’a shadow of doubt. ' He submitted that*he was domiciled in India 

_at the time of the commencement of the Constitution having been bora in India 
in 1922.and having been brought up in India, educated in India and carrying 
on business permanently and living permanently in-India. He also submitted 
that his-conduct in filling up the forms under the Registration of Foreigners 
‘Rules and under-s. 6 of the Citizenship Act was not voluntary and was as a result 
of illegal pressure and threat by the police officers, that even in these forms, he 
chad mentioned the true fact, viz., that his nationality was Indian and hence his 
status as a citizen of India was not affected by filling up those forms. He, 

_ howeyer, apprehended. that the authorities including respondent No. 1, the State 

of Maharashtra, respondent No. 2, the, District Superintendent of Police, Shola- 
pur and, respondent-No. 3, the. Taluka Magistrate, North Sholapur, Sholapur, 
were contemplating immediate action which would. be inconsistent with his 
status as an Indian citizen. He alleged in the petition that his fundamental 
rights as a citizen of India were in jeopardy due to the threatened action on the 
part of the respondents. He, therefore, prayed that it should be declared that 
he is a citizen of India and entitled'to all the protection and rights guaranteed 

to the citizen of. India under the Constitution of India. - He also prayed for an 

~ order restraining respondent No. 1, the State of Maharashtra, respondent No. 2, 

the District Superintendent of Police; and respondent No. 8, the Taluka Magis- 
trate, North Sholapur, Sholapur, from deporting the petitioner out of India and/ 
or forcing him to take passport of any foreign country and/or taking any action 
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which may be inconsistent with the constitutional status of the petitioner as a 
citizen of India. He prayed for a further injunction restraining the respondents 
from calling upon the petitioner to surrender the certificate of netonary and 
domicile given to him. 

The petition was admitted by this Court on August l4, 1968. The respondents 
did not care to file any affidavit in reply to the petition till January 28, 1970. 
Ön that day, however, respondent No. 3, the Taluka Magistrate, who was also 
the Assistant Electrol Registration Officer, Sholapur City South Assembly Çon- 
stituency, Sholapur, called upon the petitioner to show cause why the objection 
to the inclusion of his name in the electoral roll should not be accepted. “The 
objection was on the ground that the petitioner was not a citizen of India. The 
petitioner then wrote a letter informing respondent No. 8, that the above petition 
was pending in this Court; and as the petitioner had exercised his franchise at all 
the general elections previously, he should not be deprived of his franchise ille- 
gally. He reiterated that he was a citizen of India at the commencement of the 
Constitution of India and he was protected by art. 5 of the Constitution of India. 
In spite of this reply, the name of the petitioner was deleted from the electoral 
list. He, therefore, filed civil application No. 848 of 1971 alleging that respon- 
dent No. 3 had committed contempt of this Court in omitting the petitioner’s 
name from the list. 

It was not before June 21, 1971 that the respondents filed their affidavit in 
reply to resist the petition. On that day, the Under Secretary to Government 
of Maharashtra, General Administration Department filed an affidavit in reply 
vaguely denying the allegations made by the petitioner with regard to his birth, 
education, upbringing, occupation and living in India and calling upon the peti- 
tioner-to produce all the relevant papers without making any serious attempt 
to repel any of the submissions made by the petitioner under art. 5 of the Consti- 
tution of India. Notwithstanding the specific allegations against Sub Inspector 
Joshi and Sub Inspector Padgaonkar, the responaents did not care to file any 
affidavit of those officers. The Under Secretary filed the affidavit in reply 
merely denying the allegations made without stating on what basis he was deny- 
ing those allegations. The Under Secretary, who did not claim any personal 
knowledge about the facts alleged in the petition, filed the affidavit in reply 
stating that the allegations were “not admitted” and yet, he relied merely on the 
forms filled up by the petitioner and his wife under s. 6 (2) of the Citizenship Act, 
1955 and the Registration of Foreigners Rules. He also relied on certain direc- 
tions to cancel the said certificate issued to the Taluka Executive Magistrate. 
In para. 4 of his affidavit in reply, he said: 


“The Superintendent of Police reported to the Collector in his letter dated 9th October 1967 
that the applicants were born and brought up in India and there was nothing adverse against 
them and that he had no objection to consider the request of the applicants. The Superinten- 
dent of Police obtained fresh applications from the applicants and submitted them to the Go- 
vernment together with a fresh report. The Government on receipt of the said report vide 
their letter in G.A.D. No. CTZ (N) 49/61 dated 1-2-1968, requested the District Magistrate to 
ask the applicants to apply for naturalization in Form XII of the Citizenship Rules, 1956 to 
the Government of Maharashtra with requisite information-and documents. It was pointed | 
out in the said letter that the domicile and citizenship certificate obtained by the petitioner from 
the Taluka Executive Magistrate North Sholapur were quite incorrect and the Taluka Executive 
Magistrate was directed to cancel the said certificate.” 


In para. 26, however, he stated : 
“I however say that the District Magistrate, Sholapur directed the Taluka Executive Magis- 


trate to cancel the certificate of domicile issued by him to the petitioner for the reason was the 
petitioner was an Iranian national and was registered as a foreigner.” 


The respondents have not cared to place before the Court the so called directions 
issued by the District Magistrate to the Taluka Executive Magistrate. 

Mr. Naik, who appeared for. the respondents, produced before us a file from, 
the Sachivalaya, which showed that the Under Secretary, General Administra- 


1971.] :,. °° KEKHASAROO SORABJI V. THE STATE (A.C.J.)— Vaidya J. 277 


tion Department, .had ‘informed the District Magistrate that it was not correct 
on the part of the Taluka Magistrate to have issued a certificate of domicile and 
nationality to the petitioner; and the District Magistrate was.advised: ‘‘The 
said certificate may be cancelled immediately under intimation to Government. 
The circumstances under which the said certificate was issued may also be ex- 
plained.” Mr. Naik relying on this letter argued that in pursuance of these direc- 
tions, the District Magistrate must have issued instructions or directions to the 
Taluka Magistrate}, and accordingly, the Talaka Magistrate called upon the peti- 
tioner to return the domicile certificate. The Under Seeretary has submitted 
in the affidavit that the domicile certificate issued’ by the Taluka Magistrate was 
invalid because the petitioner and his wife had applied under s. 6 (Z) of the Citi- 
zenship Act and were registered under the Registration of Foreigners Rules in 
the office of the District Superintendent of Police at Sholapur. He has further 
submitted in the affidavit in reply that because the petitioner ‘‘who has been 
registered as an Iranian national and has refused to comply with the request made 
by the Government of Maharashtra to put in an application for naturalization 
under section 6 of the Citizenship Act,” he was not, entitled to any relief prayed 
for in the petition. 


At the outset, it is necessary to observe that we are amazed at the manner in 
which the submissions made by the petitioner since 1960 have been dealt with 
by the Police Department arid by the General Administration Department of the 
Government of Maharashtra.- It is shocking to see that by executive instruc- 
tions, directions are given by-the General Administration Department to the 
District Magistrate to cancel a certificate of domicile issued by a Taluka Magis- 
trate. - Issuing of a domicile and nationality certificate, which consists of im- 
portant. legal evidence of nationality, citizenship and domicile of a person, is a 
judicial function. If at all there was something wrong with the certificate, the 
District Magistrate ought to have been asked to call for the papers and see whe- 
ther the order was properly passed under s. 485 of the Criminal Procedure Code; 
and if the District Magistrate was satisfied that the certificate was wrongly or 
illegally issued, he ought to have made an application to this Court unders. 489 of 
the-Criminal Procedure Code. Disregarding all these provisions and the functions 
of the Taluka Magistrate, who isan Executive. Magistrate under the Criminal 
Procedure Code—it pains us to note—instructions have been issued, without even 
hearing the petitioner, to’ cancel the certificate; and the Taluka Magistrate pro- 
ceeded to call upon the’ petitioner to give back the certificate in a most extra- 
ordinary manner. ` It is in these circumstances that the petitioner, who claims 
to be a citizen. of India and about whose citizenship we have no doubt whatso- 
ever, was compelled to file this petition before us about the callous manner in 
which he was being deprived of his certificate of domicile and’ nationality by 
officers, who,are-admittedly acting under the Government of Maharashtra in the 
General Administration Department, as stated by the Under Secretary in his 
affidavit'in reply, We asked Mr. Naik to point out any provision of law under 
which such instructions could be given by the Government to the District Magis- 
trate or to the Taluka Magistrate. He had to concede there was none. 


The next question is whether the fact (1) that the petitioner and his wife filled 
up forms under the Registration of Foreigners Rules; (2) that they further filled 
forms under the Citizenship. Act, 1955; (8) that the petitioner’s mother claimed 
to be an Iranian national and obtained an Iranian passport; and (4) that the 
petitioner refused to apply for naturalization on the ground that he was already 
a citizen of India, are grounds on which the petitioner could be considered as a 
foreigner. Js 

The petitioner claims citizenship under art. 5'of the Constitution of India which 
runs as follows : 


“At the commencement of this Constitution, every person who has his domicile in the terri- 
tory of India and ~ , 

(a) who was born in the territory. of India; or 

(b) either of whose parents was.born in the territory of India; or 
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(c) who has been ordinarily resident in the territory of India for not less than five years 
immediately preceding such commencement, 
shall be a citizen of India.” 


The petitioner claims to be a citizen both under cl. (a) and cl. (c) of art. 5 as he 
was born in the territory of India in 1922, as stated above; and after he attained 
his majority, he made India his permanent home; and, therefore, his domicile was 
in the territory of India. It is also his contention that he has been ordinarily 
resident in the territory of India for not less than 5 years immediately preceding 
the commencement of the Constitution. 

As stated above, the affidavit in reply merely challenged the petitioner to 
produce all the relevant documents. There is no effective denial of the facts 
alleged in the petition. At the hearing of the petition, the counsel for the peti- 
tioner produced before us for. perusal the petitioner’s birth certificate, his school 
certificate, the diploma of engineering given to him by the Engineering College 
at Poona and other documents referred to in the petition. The documents fully 
supported the averments made in the petition. His father died when he was only 
seven months old. Itis clearfrom the facts stated above that even his father had 
come to India to settle down permanently in-India. Perhaps, his domicile was 
also India, as there is no evidence whatsoever before us to show that he ever went 
back to Iran after he once came to India to manage the restaurant of his sister. 
The mere fact that the petitioner’s mother described herself as an Iranian or 
obtained an Iranian passport would not change the domicile of the father of the 
petitioner. Apart from that, the petitioner was not only born in India, brought 
up in India, educated in India, but after he attained majority, he served in the 
ordnance factory and started a business of his own in Sholapur in 1947 making 
India his permanent home. His wife was also permanently residing in India. 
He had never left India after his birth. l 

Having regard to the above facts, which are not at all effectively or properly 
traversed by the respondents, we have no doubt in our mind that at the comm- 
encement of the Constitution, i.e., on November 26, 1949, the petitioner was domi- 
ciled in India. He became a citizen of India under art. 5 as he was born in the 
territory of India and he had been ordinarily residing in the territory of India for 
not less than five years immediately preceding the commencement of the Con- 
stitution. ‘By domicile,” as remarked by Lord Cranworth in Whicker v. Hume, 
al p. 160, “...we mean home, the permanent home; and if you do not understand 
your permanent home, I am afraid that no illustration drawn from foreign 
writers or foreign languages will very much help you to it.” A more ‘sophisti- 
cated definition of domicile is that it 


“is a conception of law which, though founded on circumstances of fact, gives to those 

circumstances an’ interpretation frequently different from that which a layman would give to 
them and it is a conception of law employed for the purpose of establishing a connection for 
certain legal purposes between an individual and the legal system of the territory with which 
he either has the closest connection in fact or is considered by law so to have because of his 
dependence on some other person.” 
The American Law Institute has provided a useful definition of domicle as ‘“‘the 
place, generally the home, which the law assigns a person for certain legal pur- 
poses.” This Court and the Supreme Court have applied the definition of domi- 
cile given by Mr. Justice Chitty in In re Craignish : Craignish v. Hewitt?, at p. 
192, viz., ‘‘... That place is properly the domicile of a person in which his habi- 
tation is fixed without any present intention of removing therefrom.” See 
Central Bank of India Lid. v. Ram Narain, and M. A. Rodrigues v. Bombay State.* 

Applying any of these definitions, it is clear from the facts of this case relating 

‘to the birth, conduct and life of the petitioner that be must be considered to 
have had Indian domicile prior to the commencement of the Constitution. His 
permanent home was in India from his birth and particularly from the time he 
attained his majority. Even assuming that his domicile of origin was Persia or 


1 (1858) 7 ELL.C. 124. - 8 [1955] 1S.C.R. 697. 
2 [1892]3 Ch. 180. 4 (1956) 58 Bom. L.R. 825. 
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Iran, as his father and mother hailed from Iran, his occupation is carried on in 
India and he and his family have been residing in Sholapur permanently and 
hence in law he acquired-a domicile of choice in India‘prior to the commencement 
of the Constitution. The respondents have not been able to place any material 
before us which shows any present intention of the petitioner of removing him- 
self from Jndia or leaving the shores of India. 


It is, however, contended by Mr. Naik on behalf of the respondents that it is 
` not open to the petitioner to contend that he was a citizen of India as he had 
signed the forms referred to above under the Registration of Foreigners Rules 
and s. 6 (I) of the Citizenship Act. There is‘no merit in this contention, because, 
as stated above, the petitioner has clearly adumbrated in his petition the facts 
‘and, circumstances in which he was made to sign these forms. It is also clear 
from these forms that even when signing these forms, he has correctly stated . 
that he had no previous nationality and he was always from his birth an Indian 
citizen. l DO, hg 

Mr. Naik submits that the story of the petitioner that he was induced by coer- 
cion and pressure by the police.officers to sign these forms is a cock and bull story 
inasmuch as the petitioner was running a restaurant and store at Sholapur and 
was clever enough to get a certificate of nationality and domicile from the Taluka 
Magistrate suppressing these facts. There is no substance.in this contention, 
because the petitioner had not suppressed any of the facts. On the contrary, 
when he was oppressed by the repeated blunders of the police officers in asking 
him to apply under the Citizenship Act and to register himself as a foreigner, he 
took legal advice and obtained the certificate of domicle and nationality. Even 
i the forms signed by him, as stated above, he described himself as a citizen of 

ndia. ae: 2° 


Moreover, once the facts establish.that he was a citizen of India under art. 5 
of the Constitution of India, it is now well settled that it is only the Central 
Government which has jurisdiction to decide whether he has acquired foreign citi- 
zenship. This question has to be decided by the Central Government as provided 
by rule 80 of the Rules framed under the Citizenship Act, 1955. Unless the Cen- 
tral Government decides this question, such a person cannot be treated as a 
foreigner and cannot be deported from the territories of India. See State of U.P. 
v. Rahmatuliah,® in which case, Rahmatullah was arrested for overstaying in India 
as a foreigner on July 11, 1968. On March 6, 1965, he was charged by the City 
Magistrate, Varanasi with the commission of an offence punishable under s. 14 
of the Foreigners Act. The prosecution alleged that he was a Pakistani national 
and had on April, 1, 1965 entered into India.on a Pakistani passport dated March 
15, 1955 and Indian visa dated March 22, 1955 obtained by him as a Pakistani 
national and even after expiry of the permitted period, he was overstaying with- 
out a valid passport or visa. ‘The accused pleaded in that oase that though he 
had entered India on a Pakistani passport, he was not a Pakistani nationa]. On 
the contrary, he claimed to be an Indian citizen and, therefore, rightfully living 
in India. According to him, he had been born in India of Indian parents in 1982 
and was an Indian citizen under the Constitution. The High Court of Allahabad 
in revision set aside the conviction ordered by the Magistrate and confirmed, by 
the Sessions Judge as the High Court found on the facts relating to the life and 
conduct of the accused that he was not a foreigner when he entered India though 
he had obtained a Pakistani: passport. The High Court also held that having 
not entered as a foreigner, his case was outside para. 7 of the Foreigners Order, 
1948, made under s. 8 of the Foreigners Act. The order of acquittal passed. by 
the High Court was confirmed -by the Supreme Court after reviewing several 
authorities relating to the question of acquisition: of foreign citizenship by a citi- 
zen of India; and the Supreme Court observed (p. 1886) : -À 

“It seems to us to be obvious that till the Central Governament determined the question of 
the respondent having acquired Pakistan nationality and had thereby lost Indian nationality, 


5 [1971] A.LR. S.C. 1882. 
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he could not be treated as a foreigner and no penal action could be taken: against him on the 
basis of his status as a foreigner, being a national of Pakistan. ” 


In our view, therefore, even in the instant case, the respondents were acting 
illegally in treating the petitioner as a foreigner notwithstanding the clear facts 
of his life and conduct which showed that he was a citizen of India. Section 2 (a) 
of the Foreigners Act, 1946 defines a foreigner as a person who is not a citizen 
of India. Having regard to all the facts and circumstances of thé casé including 
the forms relied on by the respondents, we find that there is nothing on the record 
before us to show that the petitioner was not a citizen of India. 


We must, therefore, declare, that the petitioner was a citizen of India at the 
commencement of the Constitution of India and continues to be so and is entitled 
to all the protection and rights guaranteed, to a citizen of India under the Consti- 
tution of India. The respondents must also, therefore, be prohibited by an in- 
junction from deporting the petitioner out of India and/or forcing him to take 
passport of any foreign country and/or taking any action which may be inconsis-. 
tent with the constitutional status of the petitioner as a citizen of India on the 
basis of any of the orders referred to in the petition. The petition succeeds. 
Rule made absolute. The respondents to pay the costs ofthe petitioner. 


In view of these reliefs granted to the petitioner, the counsel for the petitioner 
does not press for the reliefs prayed for in Civil Application No. 348 of 1971. 
Civil Application No. 848 of 1971 is, therefore, allowed to be withdrawn. 


' Rule made absolute. 


Cd 


ORIGINAL APPELLATE. 


Before Mr. Justice Mody and Mr. Justice Kamat. 
MESSRS. ARTHUR & CO. v. MESSRS. SHAMJI KALIDAS & CO.* 


East India Cotton Association Lid. Bye-law'38 (A)—Arbitration Act (X of 1940), See. 2 (a)—Cotton 
contract between parties not members of Association—Contract subject to Bye-laws of Asso- 
ciation—Whether any clause of Bye-law 38(A) applicable to contract. 


Whenever a contract or an agreement states that it is subject to the Bye-laws of the East 
India Cotton Association Ltd. or that it is subject to the East India Cotton Association 
arbitration or contains words or abbreviations to the similar effect, all the Bye-laws of the 
Association relating to arbitration would get incorporated in the contract or agreement 
as if they had been bodily or verbatim copied out therein. If that: contract or agreement 
is a written contract, a written agreement of arbitration as defined in clause (a) of s. 2 of 
the Arbitration Act, 1940, would result, provided any of the sub-clauses of Bye-law 38 (A) 
of the Bye-laws of the East India Cotton Association Ltd. is applicable. 

A cotton contract was entered into between two parties who were not members of the 

` East India Cotton Association Ltd., one of the terms of which provided that the contract 
was subject to the Bye-laws of the Association. On a dispute between the parties which 
arose out of and was in relation to the contract, one of the parties to it claimed that the 
dispute be referred to arbitration in accordance with the Bye-laws of the Association. 
The other party contended that there was no arbitration agreement between them con- 
tained in the contract. There was, however, no dispute between the parties that the Bye- 
laws of the Association had become incorporated into the contract. On the question 
whether any of the sub-clauses (a) to (e) of Bye-law 38A applied to the instant case :— 

Held, on the construction of Bye-law 388A that the contract fell within sub-clause (e) 
of that Bye-law, and 

that, therefore, there was a valid written arbitration agreement between the parties as 
contemplated by s. 2 (a) of the Arbitration Act, 1940. 


By a contract dated 9th December 1964, Messrs. Arthur & Co. (appellants) 
agreed to buy from Messrs. Shamji Kalidas & Co. (respondents) a certain quan- 


* Decided, April 26, 1971. O.C.J. Appeal No. 15f1968: Arbitration Suit No. 224 of 1966. 
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tity of cotton bales on terms and conditions contained therein. One of the 
terms of the contract provided that “this contract is subject to the Bye-laws 
of the East India Cotton Association Ltd., Bombay...”. Thereafter a dispute 
arose between the parties and the respondents filed an application under s. 20 
of the Arbitration Act, 1940, for filing in Court the arbitration agreement 
contained in the aforesaid contract and-for referring the dispute to arbitration 
in accordance with the Bye-laws of the Association. The appellants contended 
that there was no arbitration agreement between them and the respondents 


contained in the said contract. ; 


The appellants’ application which was registred as a suit came up before 
Madon J. who ordered that the arbitration agreement be filed in Court and 
the dispute referred to arbitration according to the Bye-laws of the Association. 
In the course of his judgment delivered on 26th February 1968, his Lordship 
observed as follows :— i 


- Mapon J. According to the plaintiffs the contract between the parties would 
fall under sub-cl. (e) of the said clause (A) and accordinglý the disputes which 
have arisen between the parties-are to be referred to arbitration of two members 
of the said Association in the manner provided by the said clause (A).. Mr. Joshi, 
learned counsel for the defendants, has accepted the position that the bye-laws 
of the said Association have by incorporation become part of the contract bet- 
ween the parties, but has contended, and in my opinion correctly, that it is not 
each and every bye-law of the said Association which has thus become a term of 
the said contract but only such of the said bye-laws as can have any relevance 
or reference to the transaction in question and to the contracting parties, Mr. 
Joshi has pointed out that there are a number of bye-laws which, from the nature 
of them, cannot form part of the said contract or be applicable to the parties or 
to the contract in question, for example, the bye-laws relating to membership 
of the said Association, etc. Mr. Joshi has further submitted that though the 
said clause (A) of bye-law No. 38 provides for arbitration, it is only with respect 
to the five clauses of transactions or contracts mentioned in the said clause and 
though the contract between the parties is a cotton contract, it does not fall under 
any of these five clauses and therefore there is no arbitration agreement between 
the-parties under which the disputes between them can be referred to the arbi- 
tration of the said Association. As according to the plaintiffs the contract bet- 
ween the parties would fall under sub-cl. (e) of the said clause (A), the question 
turns upon the true construction of the said sub-cl. (e) of clause (A) of bye-law 
No. 388. 


The said clause (A) provides for all unpaid claims whether admitted or not and 
all disputes and differences (other than those relating to quality) arising out of 
or in relation to the five classes of transactions or contracts mentioned in that 
elause to be referred to arbitration of the said Association in the manner pro- 
vided in the said bye-law No. 88. Sub-clause (a) refers to cotton transactions 
between parties both of whom are members of the said Association; sub-cl. (b) 
refers to cotton, contracts whether between members or between a member and 
a non-member where such, contracts are made “subject to these bye-laws or 
subject to E.LC.A. (that is, East India Cotton Association) arbitration or con- 
taining words or abbreviations to a similar effect”; sub-cl. (c) refers to the rights 
and/or: responsibilities of commission agents, muccadums and brokers “not 
parties to such transactions or contracts”. Such transactions would refer to 
-the transactions mentioned in sub-cl. (a), viz. cotton transactions between 
members of the said Association and such contracts would refer to the contracts 
mentioned in sub-cl. (b), viz. cotton contracts between members or between 
a member and a non-member, made'subject to the bye-laws of the said Associ- 
ation or subject to E.I.C.A,. arbitration or containing words or abbreviations to 
a similar effect. Sub-clause (d) refers to a commission agency agrecment 
“entered into subject to these bye-laws -or subject to E.LC.A. arbitration or 
containing words or abbreviations to a similar effect”; and sub-cl. (e) refers to 
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cotton contracts “covered by any such arbitration agreement”. As sub-cl. (b) 
refers to cotton contracts between two members of the said Association as also 
to cotton contracts between a member and a non-member, sub-cl. (e) can refer 
only to cotton contracts between two non-members, ard the contract in suit 
would fall, if at all, under the said sub-cl. (e) as both the parties are admittedly 
not members of the said Association and as it is agreed between them that the 
said contract is a cotton contract. 


` The meaning to be given to the phrase “covered by any such arbitration 
agreement” occurring in‘sub-cl. (e) has been the subject matter of considerable 
controversy between learned counsel. According to Mr. Joshi, learned counsel 
for the defendants, the words “covered by” go with the opening words of the 
cl. (A.), while the words “any such arbitration agreement” go with what immediately 
precedes, namely, not both the qualifying phrases in sub-cl. (d) but only the 
second of them, that is, the phrase ‘‘subject to E.I.C.A. arbitration or containing 
words or abbreviations to a similar effect”. Mr. Joshi has submitted that on a 
true construction of the said sub-cl. (e) it is not all unpaid claims whether ad- 
mitted or not and not all disputes and differences (other than those relating to 
quality) which arise out of or in relation to cotton contracts between two non- 
members made subject to the arbitration of the said Association which are re- 
quired to be referred to arbitration of the said Association in the manner pro- 
vided by the said cl. (A) but only such of them as are specified in the contract by 
the parties. In Mr. Joshi’s submission for the said sub-cl. (e) to apply to a cotton 
contract between two-non-members, such ‘a contract must contain an express 
arbitration agreement to refer the claims, differences or disputes to the arbi- 
tration of the said Association and further such agreement must specify the 
claims, disputes or differences which are required to be so referred. This con- 
tention of Mr. Joshi would have had some force if the opening words of cl. (A) 
were couched differently and if the words used in sub-cl. (e) were “‘subject to 
any such arbitration” instead of “covered by any such arbitration agreement”. 
To place upon sub-cl, (e) the construction canvassed by Mr. Joshi would, however, 
be not to give proper effect either to the opening words of cl. (a) or to the words 
“covered by” and the word “agreement” occurring in sub-cl. (e). In my opinion, 
on a correct reading of sub-cl. (e) read with the opening words of cl. (A) the 
words “covered by” do not go with the claims, disputes and differences men- 
tioned in the opening words of cl. (A) but they go with the words which imme- 
diately precede them, viz. the words “cotton contracts”. The claims, disputes 
and differences which are to be referred to the arbitration of the said Association 
are already specified in the opening words of cl. (4). Under the opening words 
of cl. (A) what is required to be referred to arbitration are all unpaid claims 
whether admitted or not and all disputes and differences (other than those re- 
Jating to quality) arising out of or in relation to the five classes of contracts or 
transactions specified in cl. (A). If claims, disputes and differences which are 
to be referred to arbitration were required to be set out specifically in cotton 
contracts between two non-members, the language which one would have ex- 
pected in the opening words of cl. (A) would have been different and such words 
taken in conjunction with the said sub-él. (e) would have then read “such claims 
and such disputes and differences arising out of or in relation to cotton con- 
tracts as are covered by any such arbitration agreement” or words to that effect. 
If, therefore, the words “‘covered by” go with the words “cotton contracts”, the 
question that arises is, which is the arbitration agreement referred to in sub- 
el. (e)? The use of the word “‘such” before the words “arbitration agreement” 
would mean the arbitration agreement referred to in the immediately preceding 
sub-clause, viz. sub-cl. (d), but the words “arbitration agreement” do not occur 
in sub-cl. (d). The only agreement mentioned in sub-cl. (d) is a commission 
agency agreement which is entered into either subject to the bye-laws of the said 
Association or subject to E.I.C.A. arbitration or containing words or abbrevi- 
ations to a similar effect. The word “such” obviously cannot refer to a com- 
mission agency agreement. It therefore can only refer to such an arbitration 
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agreement as is-contained in a commission agency agreement falling under sub- 
cl. (d). Such an arbitration agreement can only be found in the qualifying 
phrases used in sub-c]. (d). The question is whether it is to be found in both the 
qualifying phrases or only in the second of them. These qualifying phrases are 
> deliberately used in sub-cl. (b) as also in sub-cl. (d) because under sub-clause (b) 

_one of the parties may be a non-member, while under sub-cl. (d) either one party 

“or both the’ parties may be non-members. A non-member may want to enter 
into ‘a contract incorporating therein al] the bye-laws of the said Association, or, 
strictly speaking, all of such bye-laws as are by their-nature applicable to the 
contract between the parties or may want to incorporate only the provisions of 
the said bye-laws relating to arbitration. In the first case, the words used would 
be “‘subject to the bye-laws of the East India Cotton Association”. In the second 
case, the words used would be “subject .to E.I.C.A. arbitration” or words or 
abbreviations to a similar effect, which would mean the provisions in the said 
bye-laws which provide for arbitration by the East India Cotton Association 
including the provisions of bye-law No, 88. In.the first case, i.e. where a con- 
tract is made subject to the bye-laws of the East India Cotton Association, there 
would be an arbitration agreement between the parties because the bye-laws, 
which are thus incorporated in the contract between the parties, include bye-law 
No. 88 also; while in: the second case, i.e. where a contract is made subject to 
E.I.C.A. arbitration or words or abbreviations to a similar effect, there would be 
an arbitration agreement between the parties because bye-law No. 38 has been 
incorporated in the contract between the parties. Thus the arbitration agreement 
in such a case would be either contained in one of the several bye-laws made 
pa of the contract by the parties or contained in the said bye-law No. 88 which 

as been made part of the contract by the use of the words “subject to E.LC.A. 
arbitration” or words or abbreviations to a similar effect. It is for this reason 
that sub-cl. (e) deliberately. uses the words “covered by any such arbitration 
agreement”, meaning thereby “covered by the arbitration agreement” between 
the parties contained in one of the bye-laws of the said Association, viz. bye-law 
No. 38, where the contract is made subject to such bye-laws or contained in 
bye-law No. 88 where the parties have agreed to make the contract subject to the 
arbitration of the said Association. 


- In the.present case, the contract is made “‘subject to the bye-laws of the East 
India Cotton Association Ltd., Bombay” and, accordingly, this is a cotton con- 
tract which is covered by the arbitration agreement contained in bye-law No. 88 
which the parties have thus chosen to make applicable to this contract. It-is 
not disputed that the disputes which have arisen between the parties arise out 
of or in relation to this contract, as it is not disputed that the contract between 
the parties is a valid contract. - : 


The appellants appealed. 


J. C. Bhatt with R. J. Bhatt, instructed by Mulla and Mulla and Craigie 
Biunt and Caroe, for the appellants. i 
Ashok H. Desai, instructed by Amarchand & Mangaldas and Malvi Ran- 
chhoddas and Co., for the respondents. 


Mopy J. This is an appeal against the judgment and Order of Madon J. 
dated. 26th February 1968 granting the respondents’ application and directing 
that the Contract dated 9th December 1964 between the appellants and the 
respondents be filed in Court under section 20 of the Arbitration Act, 1940, and 
that all disputes arising between the parties, including the claim of the respon- 
dents against the appellants under and in respect of the said Contract, be referred 
to arbitration according to the Bye-laws of the East India Cotton Association 
Ltd. so that the necessary steps under the said Bye-laws may be taken to have 
the said disputes settled by arbitration as provided by the said Bye-laws. The 
East India Cotton Association Ltd. is hereinafter referred to as “E.L.C.A, Ltd.” 

By that Contract the respondents agreed to sell to the appellants and the 
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appellants agreed to buy from the respondents 300 bales of Egyptian cotton to 
be shipped during January/February 1965 on certain terms and conditions con- 
tained in that Contract. One of the terms of the Contract provides : 


“This contract is subject to the Bye-laws of the Kast India Cotton Association Ltd., Bom- 
bay....” 


The respondents thereafter contended that the appellants committed certain 
defaults and a breach of the Contract and claimed on that basis a certain amount 
from the appellants. Thereafter the respondents claimed that the disputes 
between the parties be referred to arbitration in accordance with the Bye-laws 
of the E.1.C.A. Ltd. The appellants contended that there was no agreement 
between the parties providing any express term for a reference of those disputes 
to arbitration. They further contended that although the said term in the 
Contract made it subject to the Bye-laws of the E.I.C.A. Ltd., there was no 
provision in the Bye-laws providing for arbitration which was applicable to the 
said disputes between the parties as both the appellants and the respondents 
were not members of the E.I.0,A. Ltd. The respondents thereupon filed an appli- 
cation by way of a petition, which was numbered as a suit, being Arbitration 
Suit No. 224 of 1966. In defence, the appellants raised various contentions. 
At the hearing before Madon J., however, the appellants gave up all their con- 
tentions except one. The appellants conceded, firstly, that the said contract 
was a valid contract; secondly, that the said Contract was a ‘“‘cotton contract”; 
thirdly, that the said disputes between the parties arose out of and were in 
relation to the said Cotton Contract; fourthly, that the Bye-laws of the E.LC.A. 
Ltd., got incorporated into the said Contract; and fifthly, that both the appellants 
and the respondents were not members of the E.1.C.A. Ltd. Therefore the only 
dispute which remained for determination was the appellants’ contention that 
there was no arbitration agreement between the parties contained in the said 
Contract dated 9th December 1964. The learned Judge, therefore, raised only 
one issue, namely,— 


“Whether there is any arbitration agreement between the Petitioners and the Respondents 
contained in the contract between them dated 9th December 1964 as alleged by the Petitioners 
in para 7 of the Petition.” i 


The learned Judge negatived the appellants’ contention and answercd the said . 
Issue in the affirmative. The appellants have therefore filed this appeal. 

There is no dispute that the Bye-laws of the E.I.C.A. Ltd. have become in- 
corporated into the said Contract. The appellants’ contention, however, is 
that onľy such Bye-laws as are capable of applying to the said Contract and the 
disputes between the parties can apply. There is no dispute that there are 
several provisions in the Bye-laws which provide for arbitration. The only 
dispute is whether any of such provisions about arbitration is applicable to the 
present case, 


Bye-law 86 provides for Arbitrations and Appeals in disputes as to quality. 
Its provisions are not relevant in this case except for understanding ard inter- 
preting the provisions of Bye-law 88, the provisions of which relate to arbitration 
and are in dispute between the parties. Bye-law 38 contains Clauses (A) to (G). 
Only the provisions of Clause (A) are relevant, the other Clauses being only to 
provide the machinery for Arbitration. Clause (A) provides : 


““38.—(A) Al unpaid claims whether admitted’ or not, and all disputes and differences 
(other than those relating to quality) arising out of or in relation to— 

(a) cotton transactions between members including any dispute as to the existence of such 
transaction; 

or 

(b) cotton contracts (whether forward orready and whether between members or between a 
member and a non-member) made subject to these By-laws or subject to E.1.C.A.. arbitration 
or containing words or abbreviations to a similar effect including any dispute as tc the exis- 
tence of such transaction provided in the latter case the parties had agreed in writing before 
entering into business relation that any dispute arising between them out of that agreement or 


T 
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any such transactions that may be entered into including any dispute as to the existence of such 
transaction shall be referred to arbitration under the By-laws of the Association: 
f .. or 
(c) the rights and/or responsibilities of commission agents, muccadums and brokers not par- 
ties to such transactions or contracts; 
i : . i or 
(d) commission agency agreement entered into subject to these By-laws or subject to 
E.I.C.A. arbitration or containing words or abbreviations to a similar effect; 
or 
. (e) cotton contracts covered by any such arbitration agreement; 
shall be referred to the arbitration of two disinterested persons, one to be chosen by each party 
from amongst the members, or their authorised or nominated representatives for the purpose 
of determination, settlement and adjustment of disputes or differences in respect of cotton 
transactions referred to above. The arbitrators shall have power to appoint an umpire and 
shall do sc if and when they differ as to their award. ...”’ 


The portion appearing in Clause (A) after what is reproduced above not being 
relevant to this case has not been reproduced above. 

According to-the appellants, none of the five Sub-clauses (a) to (e) applies to 
the present case. - According to the respondents, the present case falls under 
Sub-clause (e). The composition of Bye-law -38-(A) to the extent reproduced 
above is that in the beginning there appear certain words, hereinafter referred 
to as “the opening portion”, then follow the five Sub-clauses (a) to (e) and then 
follow certain other words reproduced above which are hereinafter referred to as 
“the concluding portion’. In the opening portion occur the words “(other than 
those relating to quality)”. These words appearing within brackets have 
obviously been used to make the field of operation of Bye-laws 86 and 88-(A) 
mutually exclusive. These words make Bye-law 88-(A,) not applicable to claims, 
disputes and differences relating to quality. These words which appear 


within brackets will, therefore, be ignored when we proceed to consider the other 


provisions of Bye-laws 38-(A) as they are not relevant to that purpose. Each 
pair of Sub-clauses (a) and (b), (b) and (c), (c) and (d) and (d) and (e) have bet- 
ween them the word “or”. The result is that the opening portion and the con- 
cluding portion must be read, as it were, with each of the five Sub-clauses (a) 
to (e) between them, or, in other words, as if Bye-law 38-(A) consists of five 
Sub-clauses. A mere reading of Sub-Clauses (a) to (e), however, shows that their 
wording makes them inter-connected or inter-dependent for the purposes of their 
construction and that aspect cannot be lost sight of. The concluding portion 
contains the operative provision of Clause (A), the provision requiring a reference 
to arbitration. Therefore, the opening portion read with any of the five Sub- 
clauses whenever any of the five Sub-clauses applies, and then read with the 
concluding portion amounts to an arbitration agreement. It is, therefore, clear 
that whenever a Contract or an Agreement states that it is subject to the Bye- 
laws of the E.I.C.A. Ltd. or that it is subject to the E.I.C.A. arbitration or 
contains words or abbreviations to the-similar effect, all the Bye-laws of the 
E.I.C.A. Ltd. relating to arbitration would get incorporated in the Contract or 
Agreement as if they had been bodily or verbatim copied out therein. If that 
contract or agreement is a written Contract, a written agreement of arbitration 
as defined in clause (a) of section 2 of the "Arbitration Act, 1940, would result, 
provided any of the five sub-clauses is applicable. 


The said Contract dated 9th December 1964 contains the said clause: ‘‘This 
contract is subject to the Bye-laws of the Hast India Cotton Association Ltd., 
Bombay.” These words incorporate the Bye-laws of E.LC.A. Ltd. within it 
by reference, but, of course, to the extent that they are applicable to the said 
contract. If, therefore, any of the said five Sub-clauses applies, there would be a 
written arbitration agreement between the parties. The only point of i inquiry 
in this case, therefore, is whether any of the said five Sub-clauses applies in the 
present case.. That, in turn, involves construing the said five Sub-clauses. The 
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real dispute between the parties centres round the construction of the said five 
Sub-clauses in general and Sub-clause (e) in particular. 

The words “‘cotton transactions” and ‘‘cotton contracts” occur in some of the 
said five Sub-clauses. The word “cotton” is common. But why “transaction” 
in one and “contract” in the other? Normally, it must be presumed that they 
vary in their connotation, or, in other words, their meaning is not identical. As 
we will presently show, it appears that the phrase “cotton transaction” has been 
used in the sense of a business transaction in relation to cotton as, for example, 
sale or purchase, whereas “cotton contract’? means such a cotton transaction 
with an additional term therein containing a “contract”, that is, an agreement 
for arbitration. The expression used in Sub-clause (a) is’ “between members”. 
Sub-clause (a) will, therefore, apply only when both the parties to the “cotton 
transaction” are-members, that is, members of the H.I.C.A. Ltd. It will not 
apply when one party or both the parties are non-members. Sub-clause (a) 
has to be read in the background of the fact, firstly, that E.I.C.A. Ltd. is a com- 
pany incorporated under the Indian Companies Act; secondly, that it has 
Articles of Association; thirdly, that such Articles of Association constitute a 
contract between its members inter se; fourthly, that by the process by which 
every person becomes a member of the E.I.C.A. Ltd. the Articles of Association 
would constitute a written agreement between the members of the E.LC.A. Ltd; 
and fifthly, that there would be such a written agreement between the members 
in view of and to the extent mentioned in Article 108 of the Articles of Asso- 
ciation which provides : 


“Whenever any dispute or difference arises betwen members inter se out of or in relation to 

any contract or transactions in cotton (including unpaid claims, whether admitted or not and 
including any dispute or difference as to the existence, validity or otherwise of such contract 
. or transaction) the same shall be referred to arbitration in such manner as shall be prescribed 
by the By-laws. And it is hereby expressly declared that this shall be deemed to be an agree- 
ment of arbitration, and the holding of such an arbitration and the obtaining of an award 
thereunder shall be a condition precedent to the right of any member in respect of such dispute 
or difference as aforesaid, and no member shall have any right of action against any other 
member except to enforce the award in any such arbitration.” 
As Sub-clause (a) applies only to members and as there would be an arbitra- 
tion agreement as contained in Article 108, there would be no necessity to pro- 
vide for a further agreement of arbitration and it is because of this reason that 
Sub-clause (a) uses the words “‘cotton transaction” and not “cotton contract”. 
The language of Article 103 is wide enough to include even disputes relating to 
the very existence of such a transaction. 

Sub-clause (b) applies to “cotton contracts”? not only between a member and 
a member, but also between a member and a non-member. As regards a non- 
member, there must be not only a “cotton transaction”, but there must also be 
an arbitration agreement, It is because of that reason that the expression“‘cot- 
ton contracts” has been used in Sub-clause (b). But the language of Sub- 
clause (b) discloses an intention that there should be a provision for arbitration 
even as regards “any dispute as to the existence of such transaction” which in- 
tention is disclosed by the words “including any dispute as to the existence of 
such. transaction”. If, however, an arbitration agreement is. contained in a 
Cotton Contract, but the existence of the transaction itself is disputed, the whole 
Contract, including even the term therein for arbitration, would be in dispute 
and in such a case the dispute as to the existence of such transaction would not 
be referable to arbitration. It is in order to get over that difficulty that Sub- 
elause (b) further provides 

“Provided in the latter case the parties had agreed in wiiting before entering into business 
relation that any dispute arising between them out of that agreement or any such transactions 


p. 


that may be entered into including any dispute ac to the existence of such transaction shall be ° 


referred to arbitration under the By-laws of the Association.” 


This is clear because the above Proviso is made applicable only ‘in the latter 
case” that is, in the case of a dispute as to the existence of such transaction. 
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What the Proviso requires is that there must be an agreement in writing, that 
such agreement in writing must be “before”, that is, prior to entering into the 
“business relation”? and that such agreement should be 


“That any dispute arising between them out of that agreement or any such transactions that 
may be entered into including any dispute as to the existence of such arbitration shall be re- 
ferred to arbitration under the By-laws of the Association.” 


The comparatively short provision contained in Sub-clause (a) presents many 
difficulties in its construction and in ascertaining the reasons for the actual 
language used. The words “Cotton contract’ have been used in Sub-clause (b) 
in contra-distinction to “Cotton Transaction” used in Sub-clause (a). It is not 
difficult to ascertain the reason for this change. Under Sub-clause (a) both 
the parties would be members and both would-be governed by Article 1038. 
But under Sub-clause (b) one party can bea non-member to whom Article 103 
would not apply and: hence the words “Cotton Contract”? have been used requir- 
ing not merely a cotton transaction but also, in addition, an agreement about 
arbitration. But what cannot be understood is why is Sub-clause (b) made 
again applicable “between members”? when there was no necessity to do so as 
all such disputes arising between members would fall within Sub-clause (a). 
Similarly, it is difficult to comprehend why the words used in the earlier part 
of Sub-clause (b) are “subject to these Bye-laws or subject to E.LC.A. arbitra- 
tion”, but in the later part the only words used are: “under the By-laws of the 
association”, although we feel that the context require all the said words used 
in the earlier part could have appropriately been repeated in the latter part. 
Further, the Proviso in Sub-clause- (b) requires the agreement in writing to be 
“before entering into business relation”. Why is the scope of the agreement 
in writing restricted by the use of the word “before? ? Such an agreement in 
writing would, for the purposes contemplated by the Proviso, be equally effec- 
tive if such an agreement is even simultaneous or subsequent to the “Cotton 
transaction”. Now the words “such transaction” have been used in Sub-clause 
(b) three times. Before the words “‘such transaction” occur in Sub-clause (b) 
for the first time the word“ transaction” does not at all occur in Sub-clause (b). 
The words used earlier are “Cotton Contracts”. The fact that the words ‘such 
contracts” have not been used but the words “such transaction” have been 
used indicates that the distinction has been made between “cotton contracts” 
and “cotton transaction”. The only distinction appears to be, as stated earlier, 
that “cotton contracts” are “cotton transactions’’ with an added term conta- 
ining an arbitration agreement and it is because of such distinction that Sub- 
clause (b) later specifically provides for an arbitration agreement. If the dis- 
tinction we have made is correct, “such transaction” refers not to any ‘“‘tran- 
saction”’ referred to earlier in Sub-clause (b) itself because none has been so 
mentioned but to a “transaction”? which has been mentioned as “cotton transac- 
tions” in Sub-clause (a), It is possible to so construe it because although Sub- 
‘clauses (a) and (b) are separately numbered, the word used between them is 
“or” and there is a semicolon at the end of Sub-clause (a) and therefore Sub- 
clauses (a) and (b) form part of the same sentence. The use of the word “such” 
in Sub-clause (e) is a matter of great controversy before us because it is Sub- 
clause (e) which the respondents strongly canvass for. It cannot go unnoticed 
: that at the end of each of the Sub-clauses (a), (b), (c) and (d) there is a semi- 

colon followed by the word ‘‘or’ and therefore. all the five Sub-clauses are 
parts of the same sentence. The.above discussion about the word “such” used 
in Sub-clause (d) yields an important principle of construction, it being that 
“such” can refer not to that which is used in the same Sub-clause in which it is 
used, but.that it can referto that which may have been used in an earlier 
Sub-clause (a). 

Sub-clause (c) also uses the word “such” in connection with ‘‘contracts or 
transactions’. Neither the word “contracts”? nor the word “transactions” has 
been used in Sub-clause (c) itself, but they have been used in the earlier Sub- 
clauses (a) and (b) and on the basis of the above principle, the word ‘‘such’’ 
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in Sub-clause (c) must be construed to refer to “transactions” and “contracts” 
used in Sub-clauses (a) and (b) respectively. 
Sub-clause (d) contains the words “subject to these By-laws or subject to 
E.I.C.A. arbitration or contdining words or abbreviations to a similar effect”. 
These words are identical to those used in the earlier part of Sub-clause (b). 


Now, turn to Sub-clause (e). Its short provision is “cotton contracts covered 
by any such arbitration agreement”, “Cotton contracts” has been used in Sub- 
clause (b) and “such contracts” in Sub-clause (c). As already stated, for the 
purposes of Clause (A) there appears to be a distinction between ‘‘cotton 
transactions” and “cotton contracts”, the latter being a cotton transaction with 
.the additional element, of an agreement for arbitration. Then occur the words 
“any such arbitration agreement”. Here the word “such” means: of the nature 
mentioned earlier in Sub-clause (a), The word “such” is merely descriptive 
and the inquiry ‘therefore would be whether any provision of the nature ‘of an 
arbitration agreement finds a place in any of the earlier Sub-clauses (a) to (d). 
_ It is not necessary that the words ‘“‘arbitration agreement” should have been 
specifically used and even a provision of the nature of an arbitration agreement 
without the use of the specific words “arbitration agreement’? would suffice. 
A, provision in the nature of an arbitration agreement finds a place in the ear- 


lier part of Sub-clause (b) and in Sub-clause (d) and is contained at each of- 


these two places in the words “made subject to the Bye-laws or subject to H.1.C.A. 
arbitration or containing words or abbreviations to a similar effect’, But the 
words in Sub-clause (e) are “covered by any such arbitration agreement”. _ The 
effect of the word “covered” will be considered a little later. But the words 
are “any such arbitration agreement” and not “such arbitration agreement”. 
The use of. the word “any” tends to indicate that ‘arbitration agreements” of 
more than one nature find mention in the earlier Sub-clauses (a) to (d) and an 
examination of these four Sub-clauses shows that it is in fact so. Sub-clause 
(b) refers to to an “arbitration agreement” at two places: firstly, in its earlier 
part and, secondly, in its later part in the Proviso. The arbitration agreement 
referred to in the earlier part is an arbitration agreement in the Cotton Contract 
itself, whereas that in the Proviso is an arbitration agreement in writing and 
entered into before entering into business relation of the nature mentioned in 
that Proviso, that is, an arbitration under the Bye-laws of the Association, i.e., 
E.I.C.A. Ltd. The contents of both are the same, the difference being only as 
to whether such arbitration agreement is simultaneous or contemporaneous 
with the business transaction or whether it precedes the business transaction. As 
all the five Sub-clauses form part of but one sentence—the sentence embracing 
the opening portion, the five Sub-clauses and the concluding portion—even gra- 
matically “such arbitration’? need not be read as referring only to the contents 
of Sub-clause (d) which immediately precedes Sub-clause (e) but should be 
read as referring to the contents of all the preceding four Sub-clauses (a) to (d) 
to the extent they contain an arbitration agreement. In our opinion, “cotton 


~*> 


contracts covered by any such arbitration agreement” means the cotton con- 


tracts to which any such arbitration agreement applies. The word “covered” 
has been used to achieve the object that the arbitration agreement should em- 
brace not only claims, disputes and differences arising in the performance of 


the business contract, but should also embrace those relating to the very exis-- 


tence of the contract itself. Another feature of the wording of Sub-clause (e) 
is that it does not use words like “between members” or “between a member a 
non-member” or any other similar descriptive words about the parties to the 
“cotton contract”. Sub-clause (e) ‘is, therefore, in that sense wider and can 
apply even when both the parties to the “cotton contract” are non-members as 
in the case before us. 


In the case before us thé said Contract dated 9th December 1964 between E 


the parties to this Appeal was a “Cotton Contract”. Because of the said term 
incorporated therein that the contract was “subject to the Bye-laws of the East 
India Cotton Association Ltd., Bombay” all the Bye-laws became incorporated 
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into that contract, including Bye-law.88-(A.).. The words in the concluding 
portion of Clause (A) of Bye-law 88 amount to an arbitration agreement. The 
nature of that arbitration agreement was, by reason of the words therein “‘sub- 
ject to the Bye-laws of the East Cotton Association Ltd., Bombay” and the words 
of the concluding portion incorporated therein, that of an arbitration agreement 
mentioned expressly in the first part of Sub-clause (b) and by reference in Sub- 
clause (c). Therefore the said contract dated 9th December 1964 was ‘‘cover- 
ed by...such arbitration agreement” and fell within Sub-clause (e). It must 
therefore be concluded that there existed a valid arbitration agreement between 
the parties. Mr. Bhatt, the learned Counsel for the appellants, did not dispute 
that if any of the said five sub- clauses (a) to (e) were held to be applicable in the 
present case, there would result an arbitration agreement between the parties 
which would cover the said disputes between the parties arising under the said 
contract dated 9th December 1964. 


Mr. Bhatt had contended that the authority which made the Bye-laws of the 
E.LC.A. Ltd. could not legislate, nor can.it be presumed to have legislatcd by 
making those Bye-laws, in respect of non-members. In our opinion, the very 
approach underlying this conténtion is.misconceived. The authority that made 
the Bye-laws did not, ‘by the Byé-laws themselves, provide for arbitration in 
respect of any non-member. In the present case the parties, though they both 
are non-members have by their own voluntary act of making their contract sub- 
ject to the Bye-laws of the E.IL.C.A,: Ltd. incorporated Bye-law 38-(A) into their 
Contract and thereby agreed to an arbitration agreement. ' It is by reason of 
such voluntary act-of the two parties, and not by any independent force of the 


Bye-laws, that that i ae has come into being and become binding on the 
parties. 5 Ar 


“Mr. Bhatt had also dontended that, in order to attract the provisions of Clause 
(A) of Bye-law 88,'it is not enough that the said parties should have stated in 
their said Contract dated 9th December 1964 that it was “subject to the Bye- 
laws of the East India Cotton Association Ltd., Bombay”, but that, in order to 
attract the. ‘provisions of Clause (A) of Bye-law 38, the parties should ‘have stated 
specifically and in express words that the said Contract was “subject to the ar- 
bitration agreement as contained in Clause.(A) of By-law 88 of the E.I.C.A. Ltd.” 
This contention of Mr. Bhatt misses the force and effect-of the operative words 
containing an agreement for arbitration to be found in the concluding portion 
of Clause (A) of Bye-law 88. These operative words are to be read as 
having been incorporated by reference into the said Contract dated 9th Decem- 
ber .1964. .So.read, the said Contract dated 9th December 1964 contains within 
it an.arbitration agreement. The‘principles about the contents of a document 
being incorporated into another document by reference to the former-are so well- 
settled ‘and well-established as not to need even a reference being made to any- 
authorities or text-books enunciating them. When the contents of the ‘opera- 
tive words contained in .the concluding portion of Clause (A) of Bye-law 88 are 
read into the said Contract.dated 9th December. 1964, the said contract would 
contain words identical to those what Mr. Bhatt contended should ‘specifically 
‘and expressly have been used in the said Contract dated 9th December 1964. 


The said Contract dated 9th December-1964 is-in ‘writing-and so also are the 
provisions of Claùse (4) of Bye-law 88 which are ‘to be read into it. There was, 
therefore, in existence between: the -parties a written arbitration agreement as 
contemplated by Clause-(a) of section 2 of the Arbitration Act, 1940, and it was 
a valid agreement. We, therefore, confirm the J Judgment and Order of Madon 
J. and dismiss the appeal with costs. 


; SG oe Avie dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Kamat. 
LOKUMAL KISHINCHAND MANGHNANI v. VIVEK ARYA.* 


Criminal Procedure Code (Act V of 1898), Sec. 100—-Whether s. 100 empowers Magistrate to order 
detention of person produced before him. 


- -Any order made in exercise of the discretion vested in the Magistrate under s. 100 of the 
Criminal Procedure Code, 1898, is subject to the implied proviso that the order is otherwise 
legal. Therefore s. 100 of the Code does not empower the Magistrate to order detention 
of the person _produced-before him, ‘if that person has not committed and is not likely 
to commit any offence. 

Bholanaith Goswami v. Com. of Police, Lalmani Devi v. State? and State of Punjab v. Ajaib 
Singh,® referred to. 


Tue facts are stated in the judgment. 


J. C. Bhatt, with R. W. Adik and P. R. Vakil, J. Ramchandani and K. G. Menon, 
instructed by Jamshedji Rustomji and Devidas and Jani and Merchant, for the 
aécused, in both the applications. 

A. P. Gandhi, for respondent No. L. 

V.T. Gambhirwala, Assistant Government Pleader, ‘for the State, in n Appli- 
cation No. 854 of 1971. . : 


Kamar J. The petitioners have filed this Criminal Revision Application 
challenging the legality and correctness of an order, dated September 20, 1971 
passed, by the learned Presidency Magistrate, 14th Court, Girgaum, Bombay, 
under s. 100,of the Code of Criminal Procedure in Criminal Case No. 162/S of 1971 
pending before me. 


The first petitioner Lokumal and the second petitioner Laxmibai are the parents 
and the third petitioner Kishinchand is the paternal grandfather of a young lady 
by name Kamini, who is now aged about nineteen years. The first respondent 
Ellis is a handsome young man, aged about twenty one years and by birth, he 
is a Jew. Kamini and Ellis were studying in Hill Grange High School, Bombay 
and during the years 1966 to 1968, they were in the same class. Being classmates 
` they became acquainted with each other and their acquaintance soon developed 
into close friendship. Their mutual attraction became so strong that they 
eventually decided to marry and live together as husband and wife. Both of 
them passed the Secondary School Certificate Examination held in March or April ` 
1968. Kamini thereupon joined Sophia College, Bombay and in January 1969, 
Ellis was sent by his parents to Canada for further studies. After going to Canada, 
Ellis pursued his studies and hè also took up some employment. Kamini and 
Ellis were writing letters to each other and their correspondence shows that they 
did not give up their original idea of getting married and living together as hus- 
band and wife. Ellis ultimately came to Bombay on a short leave on October 
17, 1970 for the purpose, of marrying Kamini and taking her with him to Canada. ` 

After he came to Bombay, Ellis came to know that being a Jew, he could not 
marry Kamini who was a Hindu. Ellis got over this difficulty by getting him- 
self converted to Hinduism and on November 2, 1970, he and Kamini went 
. through a form of marriage according to Vedic rites at Arya Samaj Mandir, Vit- 
halbhai Patel Road, Bombay 4. After the marriage, Ellis and Kamini stayed 
together at some friend’s place. Kamini’s parents and other relations, however, 
did.not know anything about these developments, thcy having been kept com- 
pletely in the dark about these things from the very beginning. After having 
stayed with Ellis for six days after the marriage, Kamini returned to her parents. 


*Decided, October 2/4, 1971. Criminal Re- 1 (1953) 61 C WN. 330. 
vision Application No. 854 of 1971, with 2 [1957] A.LR. Pat. 689. 
Criminal Revision Application No. 880 of 1971. 3 [1958] A.I.R.S.C, 10. 
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Ellis made arrangements to go-back to Canada and took out-a passport for Ka- 
mihi. He was, ‘however, persuaded by one of Kamini’s relations not to take her 
to Canada: immediately. and; ‘therefore, Ellis ‘alone went to Canada on November 
18, 1970.. He was seen off. at.the air-port by Karihi; her father Lokumal, sister 
Meeta and her husband Ghanashyam. After Ellis went to Canada leaving Kamini 
with her -parents .at“Bombay, he and:Kamini continued writting letters to each 
other.as before. : During. this period, Ellis’s ‘parénts also went to Canada and 
stayed ‘there for some time. They, however, ‘decided to return to India, Ellis 
also came, along with them-to Bombay on April 22, 1971. 

According to Ellis, on his arrival in Bombay, the petitioners did not allow him 
to meet Kamini or talk to her even on‘telephone and he found that Kamini was 
not‘allowed:to-go out of the house of her parents or to have communication with 
him in any manner and she had been made a virtual prisoner. A, civil suit, bear- 
ing No.: 5959 of 1971 also came’to be filed in the City Civil Court, Bombay, seeking 
a declaration that the alleged marriage between'Kamini and Ellis was null and 
void: and some other ancillary reliefs: Therefore, on May 12, 1971, Ellis filed 
Miscellaneous Petition No. 440 of 1971 in this Court for a writ of Habeas Corpus 
under. art. 226 of:the Constitution and s. 491 of the Code of Criminal Procedure. 
That petition was, however, withdrawn on July 9; 1971 and Ellis thereupon filed 
a complaint in the: Court of the Presidency Magistrate, Girgaum, Bombay on 
August 4, ‘1971. alleging that the petitioners’ had wrongfully restrained the move- 
ments of Kamini and she had been illegally and wrongfully confined in the house 
of her parents with ‘the.sole object of marrying her to one Ghanashyam. He also 
alleged that the petitioners were likely to take Kamini outside India to some 
place suchas Hongkong for thé purpose of getting her married a second time. 
The learned, Magistrate’ issued process under s. 842 of the Indian’ Penal Code 
against all the:three' acoused ‘mentioned in the complaint. He alsoissued a 
search warrant ‘under s. -100-of-the‘ Code of ‘Criminal Procedure. The search 
warrant was. executed by' the ‘police:on the following day. Kamini was found_in 
the house of her parents and she was produced before the learned Magistrate at 
his, residence‘ at. 9-30 p.m. Kamini-told the learned Magistrate ‘that’ she was a 
major and her parents had not exercised: any influence upon her to stay with them. 
She. also, stated, that shé desired to go back to: her parents. Kamini was 
allowed to: go-back to her. parents on.executing a bond to remain present in Court 
whenever ‘required. Où- -August 17, ‘1971, the: learned Magistrate examined 
Kamini. in, the; presence of both. the: parties and their learned advocates. She 
again denied, having, been. wrongfully restrained or wrongfully confined by any 
of the accused ànd she told the learned Magistrate that “she was moving alone in 
Bombay frequently and’ making use ofthe telephone freely.” She further told 
the learned Magistrate that she did not, however, have any talk with Ellis as she, 
having realised about six days after the marriage that-.she-had commuutted a mis- 
take in -marrying Ellis, did not want. to talk to him.’ 

Although Kamini. thus denied twice that. she had'been kept io wrongful 
restraint or wrongful confinement ‘by the accused, the learned Magistrate per- 
mitted the learned advocates appearing on both the sides to address him “at 
great: length” ahd after hearing their arguments, he“ reached the conclusion that 
the accused being in a peculiar position in relation to Kamini, they had made 
her state -what they: liked, but' that: could hardly be the truth. He, ‘therefore, 
passsed, ‘the following order on September 20, 1971: 


“For these reasons, I have to take Kamani in custody and connie her to the Rescue Home 
for a period of-14 days. - In.order that Kaniini’s mind is hot influenced by anybody on either 
side, I would further direct that no interviews with Kamini would be petted by the authori- 
ties of Rescue Home.” © :, itet ico 


It is the legality, correctness and’ propriety, of ‘this.order that is being challenged. 
in this petition by the’ petitioners who ‘are the acciised in criminal case No. 162/S 
of 1971 filed by Ellis‘in the Court of the learned, Magistrate. Kamini has also 
filed a separate application, being Criminal Revision Application No. 880 of 1971. 
This as will dispose:of both.the Criminal ‘Revision Applications. 
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When this matter was called out for hearing, Mr. Adi Gandhi, learned counsel. 
for the first respondent Ellis, raised a preliminary objection to the maintainabi- 
lity of Criminal Revision Application No. 854 of 1971. He urged that none of 
the three petitioners is in any way affected by the order which they seek to chal- 
lenge and consequently, they have no right to move this Court in revision and- 
the application filed by them is not maintainable at Jaw. I do not find any sub- 
stance whatever in this preliminary objection raised by Mr. Adi Gandhi. In the 
first place, all the three petitioners are parties to the criminal case in which the 
impugned order is passed. Secondly, the learned Magistrate has held that the 
petitioners being in a peculiar position in relation to Kamini, they had made her 
state what they liked. He has observed that he had ‘‘no hesitation in holding 
that what Kamini now says in the witness box is a result of a guided mind. Her - 
statement is that of a person whose mind is in confinement and whose movements 
are controlled.” ‘Thirdly, Kamini had clearly and expressly told the learned 
Magistrate that she desired to go back to the house of her parents with whom she 
was living. If the petitioners had not immediately moved this Court, Kamini 
could not have returned to them at least for fourteen days and she would have 
been required, to suffer irregular imprisonment during this period in a Rescue 
Home. Under these circumstances, the petitioners have undoubtedly a legal 
right to move this Court in revision against the impugned order of the learned 
Magistrate, not only in their own right, but also on behalf of Kamini who was 
admittedly living with them and to whom she wanted to go back. In Emperor. 
v. Kamal Dattatrayat, Sir John Beaumont C. J. has pointed out that there are a 
good many instances in which applications in revision, made on behalf of a party 
who has not appealed, have been entertained by this Court. .Moreover, Kamini 
has also filed a separate application, being Criminal Revision Application No. 880 
of 1971 on September 30, 1971 challenging the impugned order. Therefore, what 
really surprises me is that a senior counsel like Mr. Adi Gandhi should ‘have 
thought it proper and necessary to raise such a preliminary objection which, in 
my opinion, is clearly untenable. 


I shall now advert to the merits of the case. In view of the pendency of Civil 
Suit No. 5959 of 1971 in the City Civil Court, Bombay, for a declaration that the 
marriage between Kamini and Ellis is null and void and for other ancillary reliefs 
and of criminal case No. 162/S of 1971 under s. 342 of the Indian Penal Code 
against the petitioners in the Court of the Presidency Magistrate, 14th Court, 
Girgaum, Bombay, it is necessary to refrain from saying anything which may 
possibly prejudice any of the parties to the civil and criminal proceedings. I 
shall, therefore, refer to only those few facts which are necessary for the disposal 
of these two petitions. There is some dispute between the parties with regard to 
Kamini’s birth date. According-to the petitioners, Kamini was born: at Jodhpur 
on or about February 25, 1958 and consequently, she was a minor at the time of 
her alleged marriage with Ellis on November 2, 1970. The case of the first res- 
pondent Ellis, however, is that Kamini was born on July 31, 1952 as stated .in 
the certificate issued by the Maharashtra State Board of Secondary Education; 
Poona. There is, however, no dispute between the parties and both of them are 
agreed that when criminal case No. 162/S of 1971 was filed by Ellis on August 
4, 1971 Kamini was above 18 years of age. It is also not disputed that except 
for six days after the marriage, Kamini has been living with her parents through- 
out. When the search warrant was executed, Kamini was found in the house of 
her parents. 


In order to show that Kamini’s movements were wrongfully restrained. and 
she was wrongfully confined .to the house of her parents, Mr. Adi Gandhi sought 
to rely strongly on the letters by Kamini to Ellis when he was in Canada. ‘But 
the last of such letters produced on record is dated January 15, 1971. Ellis was 
admittedly in Canada upto April 22, 1971. ' It was quite unnecessary for the 
petitioners to restrict Kamini’s movements or wrongfully confine her in the house 
when.Ellis was far away in Canada. Such a necessity could possibly arise only 


1 (1948).45 Bom. LR. 581, ‘s.c. [1948] A.I.R. Bom. 804. 


1971.] .. LOKUMAL KISHINCHAND V. VIVEK ((4.cR.J.)—Kamat J. 298 


after Ellis returned to Bombay along with his parents on April 22, 1971. The 
material question, therefore, for consideration is ‘whether there is any evidence 
of wrongful restraint or wrongful confinement of Kamini during the period from 
April 22, to August 5, 1971. The only material on record on this point consists 
of. Kamini’s statements when she was produced before the learned Magistrate on 
August 5, 1971 and when she was examined by the learned Magistrate on August 17, 
1971. On both these occasions Kamini denied having been kept under wrongful 
restraint or wrongful confinement and she told the learned Mapistrate that she 
desired to go back to her parents. Kamini being a major, these statements made 
by her should have ordinarily. been regarded, in‘the absence of any other evidence 
to the contrary, as sufficient to show prima facie that there was no case for taking 
any further action under s. 100 of the Code of Criminal Procedure. The learned 
Magistrate, however, refused to. accept Kamini’s statement and relying upon the 
contents of the letters addressed by her to Ellis during the period from November 
1970 to January 15, 1971, he reached the conclusion that the petitioners being 
in a peculiar position in relation to Kamini, they had made her state what they 
liked, but that could hardly be the truth. In doing so, he overlooked the fact 
that the letters were of a period nearly eight months prior to the date of the com- 
plaint. He also overlooked the legal position that these Jetters could not be used 
against. Kamini without her attention being pointcdly drawn to the material 
statements therein and without giving her an opportunity to explain those state- 
ments if she could. In any case, what was really the position at the time of filing 
of the complaint in August 1971 is important and material and not what Kamini 
wrote to Ellis nearly eight months prior to that date. As stated earlier, on this 
point, we have only the statements of Kamini before the learned Magistrate: When 
these petitions were being argued before me, Kamini was present in Court 
throughout and I questioned her in my Chamber with a view to ascertain the real 
position. She told me in very clear and unambiguous terms that she has not 
‘been, wrongfully confined or wrongfully restrained in the house by any of the 
petitioners: and she is free to move about anywhere. She further told me that 
she had in fact joined some cooking class and was also thinking of rejoining her 
. College. She strongly protested against the impugned order directing her deten- 
tion in a Rescue Home for fourteen days and expressed that she should. be allowed 
to stay with her parents who, according to her, love her very much and are ex- 
tremely kind and-indulgent to her. 


Apart from what I have stated above, the impugned order of the learned Ma- 
gistrate seems to me to be‘clearly unsustainable in law. Section 100 of the Code 
of Criminal Procedure provides : 


“Tf any Presidency Magistrate, Magistrate of the first class or Sub-divisional Magistrate 
. has reason-to believe that any person is confined under such circumstances that the confinement 
amounts to an offence, he may issue a search-warrant, and the person to whom such warrant 
is directed may search for the person so confined; and such search shall be made in accordance 
therewith, and the person, if found, shall be immediately taken before a Magistrate, who shall 
make such order as in the circumstances of the case seems proper.” 


The section applies in a case where a person is wrongfully confined irrespective 
of whether that person is or is not the victim of kidnapping or abduction. Jt 
empowers the Magistrate to issue a search warrant if he has reason to believe 
that any person is confined, under such circumstances that the confinement amounts 
to an offence. Having regard,to the allegations made by Ellis in his complaint, 
the learned. Magistrate could reasonably believe that Kamini had been kept under 
wrongful. restraint and/or wrongful confinement under such circumstances thet 
the confinement amounted to an offence and consequently he had, ample juris- 
diction to issue a search warrant under the provisions of s. 100 of the Code of 
Criminal Procedure. Mr. .J. C. Bhatt, learned counsel for the petitioners, 
also did not seek to dispute this position. He, however, seriously urged that 
after Kamini who is sui juris was produced before the learned Magistrate and 
she denied having been kept under wrongful restraint or wrongful confinement 
and expressed a desiré to go back to her parents, the learned Magistrate had no 
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jurisdiction to order her detention in a Rescue Home or at any other place. Ac- 
cording to Mr. Bhatt, in passing the impugned order directing Kamini’s deten- 
tion in a Rescue Home for fourteen days, the learned Magistrate exceeded his 


* 


authority and jurisdiction and the order is, therefore, illegal. - i 


Mr. Bhatt.is right in saying that in the case of a person like Kamini, who-is 
sui juris, $. 100 of the Code of Criminal Procedure does not empower the Magis- 
trate to order his or her detention, if the person concerned has not committed 
and is not likely to commit any offence. The words “shall make such order as 
in the circumstances of the case seems proper” in s. 100 do not vest in the Magis- 
trate any such-jurisdiction. Any order made in exercise of the discretion vested 
in the Magistrate is subject always to the implied proviso that the order is other- 
wise legal. Jn the present case, Kamini was not an accused, nor was there any alle- 
gation of any offence against her. She was admittedly not a minor, nor was she 
suffering from any other disability.’ She denied having been kept under wrong- 
ful restraint or wrongful confinement by the petitioners and expressed her desire 
to go back to her parents. Any order of detention of such a person would in- 
evitably offerd against one or more of the fundamental rights guaranteed under 
the Constitution. è 


This very. point came up for consideration bsfore a Division Bench of the Cal- 
cutta High Court in Bhòlanath Goswami v. Com. of Police?. In that case; a lady 
by name Saraswati Dasi was residing at the house of Bholanath Goswami, who 
was a lawyer by profession. Hér husband asked for a warrant for the discovery 
of the lady and a search warrant under s. 100 of the Code of Criminal Procedure 
was issued by the Police Magistrate, Sealdah. Pursuant to the said warrant, 
the lady was discovered, at the house of Bholanath Goswami and she was produced 
before the Magistrate along with her children. -The lady refused to go to her 
husband on the ground that he had treated her with great harshness and cruelty. 
The learned Magistrate came tc the conclusion that in view of the pendency of 
the criminal charge of kidnapping and wrongful detention, it was only proper 
that the lady should be kept in neutral custody and accordingly, he directed that 
the lady be sent to Nari Kalyan Ashram at 22, Canal West Road, Calcutta. 
‘When the matter came up before the High Court, it was held that the order of - 
the learned, Magistrate directing the lady to be kept in detention was wholly with- 
out jurisdiction.and her detehtion at tbe. Nari Kalyan Ashram was in the nature 
of an irregular imprisonment which was not warranted by any provision of law. 
Their Lordships quoted with approval the following observations of Henderson 
J.* in regard to the scope of s. 100 of the Code of Criminal Procedure : 


“The section provides that a Magistrate on the person being produced, shall make such 
order as in the circumstances of the case seems proper. I am bound to say that, in my 
opinion, this order was both ill-advised and indiscreet; nor was her name included in the list of 
twenty-seven witnesses. She was as much entitled to her liberty as anybody else. The effect 
of the Magistrate’s order is to deprive her of that liberty and to sentence her to a sort of 
irregular imprisonment for no reason whatever.” 


In Lalmani Devi v. State, their Lordships of the Patna High Court also took 
the same view. It was held that 


“The fundamental right of personal liberty is guaranteed to a citizen under Article 21 of 
the Constitution which provides that a person cannot be deprived of this right except in accor- 
dance with procedure established by law. Section 100 applies in a case where a person is wrong- 
fully confined irrespective of whether that person is or is not the victim of kidnapping or abduc- 
tion. It gives power to the Magistrate to pass such order as he considers proper in the circum- 
stances of a case but that does not mean that he can lightly and without good cause deprive 
‘a person of his or her personal liberty when no accusation is made that the person has committed 
or is likely to commit any offence.” f 

Mr. Adi Gandhi, however, urged that in the case of a person, who is discovered 
under a warrant issued under s. 100 of the Criminal Procedure Code, his ‘or her 


2 (1958) 61 C.W.N. 330. C.W.N. 368, at p. 364. : 
*Thakamani v. Nepal Chandra, (1988) 48 8 [1957] A.I.R. Pat. 689, 691. 
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detention does not offend against any. of the fundamental rights and in support 
of bis argument, he relied upon the decision of the Supreme Court in State of 
Punjab v. Ajaib Singh’. In that case, the point which their Lordships consi- 
dered was whether some:provisions of the Abducted Persons (Recovery and Res- 
toration) Act, 1949, were unconstitutional as being in violation of art. 22, cls 
(J). and (2) of the Constitution. In the course of the judgment, their Lordships 
have observed that recovering and taking custody of the victims of kidnapping 
and abduction are not regarded as arrests at all within the meaning of the Code 
of Criminal Procedure and hence they do not come within the protecticn of art. 
22 (1) and (2). This case has no a whatever to the facts of the present 
case. - 

From the above discussion, it is ‘elear that the impugned order passed by the 
learned Magistrate is wholly unsustainable both on the merits and also in law. 
Kamini would conceivably be the most important witness for the prosecution 
in the criminal case and I would have, therefore, ordinarily called upon her to 
execute a bond for her appearance in Court for giving evidence. I am, however, 
told by the learned counsel for the petitioners-accused that Kamini has not even 
been cited as a witness in the complaint and J, therefore, do not propose to pass 
such an order. The impugned order passed by the learned Magistrate being 
clearly illegal and unsustainable in law, it is hereby set aside and Kamini is set 
at liberty forthwith and she may go wherever she likes. The bond executed by 
her in the Court of the learned-Presidency Magistrate on August 5, 1971 shall 
stand cancelled. The Rule is made absolutė. Rule made absolute. 


ie ‘CRIMINAL REFERENCE, 


Before Mr. Justice Malvankar. | 


‘SULABAL JAGANNATH, VHARKATE v. JAGANNATH 
SONAJI VHARKATE*. 


Constitution of India. Art. 21-~Criminal Procedure Code (Act V of 1898), Sec. 488—Indian Evi- 
dence Act (I of 1872), Sec. 114—-Magistrate ordering medical examination of petitioner without 
obtaining Bere consent, after passing maintenance order, on allegation 2 adultery—V alidity 
of such order, 


Where the magistrate in order to find oùt whether the petitioner had committed any 

act of adultery after the order for maintenance was passed in her favour under s, 488 of the 

. Criminal Procedure Code, 1898, passed an order compelling her to submit herself to medical 
examination without obtaining her consent, it was held that such an order contravened 
the fundamental right guaranteed by art. 21 of the Constitution of India and was liable to 
be set aside. . 

The word ‘liberty’ in art. 21 of the Constitution is not confined to mere freedom from 
bodily restraint, but extends to the full range of conduct which the individual is free to 
pursue. ‘Therefore, the right conferred by this Article cannot be subjected to physical 
coercion in any manner that does not admit of legal juistification. 

Sreeramamurthi v. Lakshmikantham' and Bipinckandra v. Madhuriben?, agreed with. 

A. K. Gopalan v. The State? and Bashira v. The State of U. P.‘, referred to. 

Where a party refuses to submit to a medical examination in a case ‘where the whole case 
depends on the state of his or her mind or body, it will be open to the Court under s. 114 of 
the Indian Evidence Aet, 1872, to draw-an adverse inference or presumption against the 
recalcitrant party. - The adverse inference that may be drawn. by any Court is from the 
circumstances in each case and HENNE, regard to the refusal to let the best evidence being 
brought before the Court. 

. Ranganathan’ ia v. Lakshmi Achi,’ referred to. 


4 - [1958] A.LR.S.C. 10. l 3 [1950]S.C.R. 88. 


*Decided, August 5, 1971. - Criminal Re- 4 (1968) Criminal Appeal No. 25 of 1968, 
ference No. 37 of 1971. decided on April 19, 1968 (Supreme Court). 


1 [1955] A.1.R. Andhra 207. - 5 Fi A.LR. Mad. 546. 
$ [1 poel A.LR. Guj. 250. are 
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Tae facts are stated, in the judgment: 


K. Y. Mandlik, for the petitioner-wife. 
M. A. Garud, Hon. Assistant to Government Pleader,.for the State. ` 


MALVANKAR J. This is a reference by the learned Sessions Judge, Bhir, in 
Criminal Revision Application No. 54 of 1970 before him. It arises this way. 
_ The petitioner before the learned Sessions Judge had obtained an order for 
maintenance under s. 488, Criminal Procedure Code against her husband. When 
the husband remained in arrears amounting to Rs. 690, she applied for executing 
the order for the recovery of the amount of arrears. In that application, her 
husband alleged in his reply that the petitioner had committed acts of adultery 
and, had given birth also to a child. When the application of the petitioner came 
up for hearing before the learned Magistrate, the petitioner and her advocate 
remained absent, and, the learned Magistrate passed the following order :— 


“In view-of the orders passed on Exs. 7 and 8, the applicant is directed to remain’ present 
before L.M.O., Bhir, on 22-12-1970 on payment of Rs. 10/- towards her T.A. and D.A. L:M.O. 
be informed accordingly.” 


Being aggrieved by this order, the petitioner went in revision to the Sessions 
Court. The learned. Sessions Judge allowed the revision application recommend- 
ing to this Court that the order passed by the learncd Magistrate should be set 
aside. According to the learned Sessions Judge, compelling the petitioner to 
submit to medical examination in order to find out whether she has committed 
any act of adultery is testimonial compulsion, and secondly, he has referred to 
some passage from Modi’s Medical Jurisprudence, where the learned author has 
observed that the Court has no power to compel any woman to submit the private 
parts of her person to the examination of a medical practitioner, male or female. 
Now, it is needless to say that there is no question of testimonial compulsion in 
this case for the simple reason that the petitioner is not an accused person. She 
had obtained an order for maintenance under s. 488, Criminal Procedure Code 
and she went to the Court for putting that order in execution when her husband 
remained in arrears. 


It appears that the learned Magistrate by passing the order has compelled the 
petitioner to remain present before the Medical Officer and submit to medical 
examination. Now, it is no doubt true that in order to find out whether the peti- 
tioner has coimitted any act of adultery after the order for maintenance was 
passed in her favour, her medical examination would be one of the pieces of evi- 
dence. But the learned Magistrate, while passing this order, has not taken into 
account the willingness or otherwise on the part of. the petitioner. Surely, if the 
petitioner is willing to submit herself to medical examination and gives her consent, 
there need be no objection to such examination being made by a Medical Officer. 
Unfortunately, however, the learned Magistrate it appears, without ascertaining 
whether the petitioner is willing or not and without obtaining her consent, has 
passed this order which compels her to submit herself to medical examination. 
Such an order, I think, in the absence of any valid law providing for it, contra- 
venes the fundamental right guaranteed by art. 21 of the Constitution of India. 


Article 21 of the Constitution of India provides that no person shall be deprived 
of his life or personal liberty except according to procedure established by law. 
The word ‘liberty’ is a comprehensive term and it would include not merely free- 
dom to move about unrestricted, but it would also include liberty of conduct, 
choice and action as the law gives and protects. It is true that the Constitution 
does not define the word, but it seems to me that it is not confined to mere free- 
dom from bodily restraint. ‘Liberty’ contemplated under this Article extends 
to the full range of conduct which the individual is free to pursue. Obviously, 
therefore, the right conferred by this Article. cannot be subjected: to physical 
coercion in any manner that does not admit of legal justification. That being 
the position, the learned Magistrate, while passing the order compelling the peti- 
tioner to submit herself to medical examination, subjected her to physical coer- 
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cion that does not admit of legal justification. Article 21 clearly provides that 
except according to procedure established: by law, no person shall be deprived 
of personal liberty. I have not been pointed out any provision either in Criminal 
Procedure Code, 1898, or Indian Evidence Act, 1872; or in any other law, which 
justifies such compulsion which obviously puts restraint on the personal liberty 
of the petitioner. The expression ‘procedure established by law’ used in this 
Article means that no person can be deprived of his personal liberty, unless there 
is law which provides for the deprivation of such liberty. Their Lordships of 
. the Supreme Court in -4. K. Gopalan v. The State have observed that in art. 21 
the word ‘law’ has been used in the sense of State-made law and not as an equiva- 
lent of law in the abstract or general sense embodying the principles of natural 
justice; and. ‘procedure established by law’ means procedure established by law 
made by the State, that is to say, the Union Parliament or the Legislatures of 
the States. ‘The word may also include subordinate legislation not enacted by 
the Legislature, but promulgated by the delegated authority in exercise of its 
statutory powers. . (Vide Bashira v. The State of U. P.*). No such law has been 
pointed out to me in justification of the order passed.by the learned. Magistrate. 
That being the position, I am of the opinion that the order passed by the learned, 
Magistrate contravenes ue fundamental right guaranteed by art. 21 i our Con- 
stitution. 


. In this connection, L may refer to Sreeramamurthi vV. Lukshmikantham®, where 
the Andhra High Court, in similar circumstances arising in a civil dispute, has 
held that in the absence of. any statutory -provision compelling the medical exa- 
mination of.a party and restricting the enjoyment of personal liberty of that 
person, it is not right to rely upon the general or inherent powers of. the Court 
under s. 151, Civil Procedure Code, to achieve that. purpose. In that case, a 
Civil Revision Petition was filed against the order of the Subordinate J udge of 
Eluru, dismissing an application filed by`the petitioner to direct the medical 
examination of respondent No. .L, as to whether she had become enceinte and 
given birth to a child at any time.” The suit.was filed by the plaintiff-respondent 
No. L for partition and recovery of a one-third share of the suit properties, on the 
ground that her husband died divided from. his brothers, the petitioner and res- 
pondent ‘No. 2 therein. Alternatively, she had prayed that if the partition was 
found. to be not true, she was entitled, to a one-third share in the non-agricultural 
-properties and for maintenance. It was contended by the petitioner that the 
plaintiff had given birth to a child subsequent to her husband’s death and being 
-unchaste, she was not entitled to recover any maintenance. Issue was raised, in 
regard, to the chastity of respondent No. 1.- Application, therefore, was filed to 
find out, by medical examination, whether.respondent No. 1 gave birth to a child 
at any time. The lower Court held that respondent No. 1 could not be compelled 
_to undergo medical examination. The advocate for the petitioner contended, that 
under s. 14, Evidence Act, facts showing the existence of any state of body was 
a relevant fact and that he was entitled to lead evidence. to show that the respon- 
dent was enceinte after her husband’s death. The respondent’s advocate did not 
‘challenge the position that évidence. might be let in to prove that fact. The only 
question which was argued was whether there was any. power in Court to compel 
an unwilling party: to be medically examined, and the Andhra High Court held 
that the respondent could not be compelled to undergo medical examination. 
In support of this view, the Andhra High Court referred to art. 21 of our Constitu- 
tion and also to a passage from A. K. . Gopalan v. The State cited above. The 
poe runs thus-(p. 254) : 


.. The right to the safety: of one’s life and limbs and to the enjoyment of personal liberty, 
in the sense of freedom from physical restraint and coercion of any sort, are the inherent birth- 
rights ofaman, The essence of these rights consists in restraining others from interfering with 
them and hence they cannot be described in terms of ‘freedom’ to do particular things....An 
individual can be deprived of his life or parpena liberty only by action of the State, either under 


1 [1950] S.C.R. 88. decided en April 19, 1968 Go ii Court). 
2 (1968) Criminal Appeal No. 25 of 1968, -3 [1955] ALR. Andhra 2 
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the provisions of any penal enactment or in the exercise of any other coercive process vested 
in it under Jaw...There must be a substantive law, under which the State is empowered to dce- 
prive a man of his life and personal liberty and such law must be a valid law which the legisla- 
ture is competent to enact within the limits of the powers assigned to it and which does not 


' -transgress any of the fundamental rights that the Constitution lays down.” 


This view was also followed by Gujarat High Court in Bipinchandra v. Madhu- 
riben*, The petitioner in that case was the husband of the opponent. The mar- 
riage of the parties had taken place in 1945 at Ahmedabad. After the marriage 
the petitioner and the opponent lived and cohabited together as husband and 
wife. The opponent’s allegation was that after her marriage the petitioner at 
times behaved like an insane person. The conduct of the petitioner from which 
the opponent had come to such a conclusion was from instances of his breaking 
window-panes, of his attempt to break doors, quarrels etc. According to her, 
his sense of discrimination between good and evil, right and wrong became less 
and less as- time went on and ultimately vanished. In 1949 she went for her 
delivery to Bombay to her father’s place and at that time she was informed that 
the petitioner ‘had run away and was not to be found. Subsequently, after he 
was found, his name and address had to be tattooed-on his hand so that if he again 
went away he would be restored to the house. She also alleged that he was 
treated by one Dr. Vahiya, a psychiatrist at Bombay, who gave him electric 
shocks as and by way of treatment for his malady. Her allegation was that. for 
the last eleven years before the petition, the petitioner had been insane and this 
insanity had been increasing from day-to day. On this allegation, the opponent 
had filed a petition for dissolution of marriage under s. 18 (JZ) (iii) of the Hindu 
Marriage Act, on the ground that the petitioner was incurably of unsound mind 
for a continuous period of not less than three years immediately preceding the 
presentation of the petition. A written-statement was filed by the husband- 
petitioner, which was verified not bythe petitioner himself but by the mother of 
the petitioner. The allegation that he behaved in an insane manner was denied 
and it was also denied that he had run away. It was, however, admitted, that 
the petitioner was treated in Bombay by Dr. Vahiya. However, it was alleged 
that full treatment could not be given because the opponent, his wife, never 
looked after him during his medical treatment. It was also denied by the hus- 
band that the madness was incurable. While the: petition under the Hindu 
Marriage Act was pending in the trial Court, the opponent-wife filed an applica- 
tion to the trial Court for an order for compulsory medical examination of the 
petitioner. It was stated in the application that to establish the incurable insa- 
nity of the petitioner as required by law, it was necessary to have a medical exa- 
mination of the petitioner. The trial Judge, therefore, granted the application 
holding that the Court had inherent jurisdiction even in absence of a specific 
provision in the Civil Procedure Code to direct a medical examination of the peti- 
tioner by a doctor. Accordingly, the Judge ordered that the petitioner be sub- 
jected to examination by the Civil Surgeon or a Doctor named by him to deter- 
mine the unsoundness of mind, of the petitioner and whether the unsoundness of 
mind was curable or not. The husband, therefore, went in revision. The 
Gujarat High Court held that a compulsion, to undergo medical examination. is 
certainly an interference with the personal liberty of a citizen and such personal 
liberty could only be interfered with under the provisions of any penal enactment 
or in the exercise of any other coercive process vested in the Court under the law. 
There is no provision under the Hindu Marriage Act or the rules framed there- 
under, or in the Code of Civil Procedure or the Indian Evidence Act or any other 
law which would show any power in the Court to compel any party to undergo 
medical examination. The High Court further held that medical examination 
for ascertaining the presence or. the extent of insanity, even if it be by merc 
questioning, is as much interference with personal liberty as a real physical inter- 
ference such as the drawing of blood or the personal examination of the body as 


_4 [1968] A.LR. Guj. 250. 
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in other-cases. I'-respectfully agree with the view`to the extent relevant here 
“expressed: ‘by the learned Judges of the' Andhra‘and Gujarat High Courts. : 

-I am, therefore, of the opinion that the order passed by the learned Magistrate 
cannot:be maintained and: must beset aside. 

The question then arises whether in.such a case where a person-refuses to be 
subjected to medical examination -by adopting obdurate attitude, an adverse 
inference can: be drawn-under s. 114 of the Indian Evidence Act. Section 114 of 
the Indian Evidence Act provides for the -presumption by the Court regarding 
existence of facts: - Illustration (g) to that section is to the effect that the Court 
may presimme that evidence which could be and is not produced would, if produced, 
be unfavourable to the person: who withholds- it.- If, therefore, in a case it is 
shown that a: person’ wrongfully. withholds evidence, every presumption to his 
disadvantage consistent with the facts admitted or proved can be raised against 
him or her. -This-section, amongst other things, therefore, enables the. Court 
to draw an adverse inference against a party who refuses to produce a document 
in his possession. Similarly, it enables the Court to draw a presumption against 
a person who can make evidence available to the Court but obstructs the avail- 
ability of such evidence. If, therefore, ‘a person in a case‘refuses to submit to a 
medical examination where ‘the whole case ‘depends, on the staté of his or her 
mind and -body, I think that it would be open ‘to the Court to draw an adverse 
inference or’ presumption’ against such, a person. Such a person would be on a 
‘par with’ a‘ party who wiongfully withholds ` evidence in his possession. In 
Ranganathan Chettiar v. Lakshmi Achi®, it-was held that it was not open to a 
Court to invoke s. 181’ of the Code‘of Civil Procedure for ordering a medical 
examination of a party against the consent of such party. The High Court ob- 
served that the Court might draw any adverse inference against a party who 
refuses to examine, bimself or herself. In Bipinchandra y, Madhuriben, cited 
above, the Gujarat High Court has also held that the.fact that a party with ul- 
terior motives adopts an obdurate and relentless attitude, cannot and does not 
render the Court helpless to counteract it. Where.a party refuses to submit to a 
medical examination in a .case where the, whole case depends on the state of his 
‘mind and body,-it will be open to the Court to draw an adverse inference or pre- 
sumption against the recalcitrant party. Of course, the adverse inference that 
may be drawn by any Court is from the circumstances in each case and having 
regard to the ‘refusal to' let the best evidence being brought before the Court. 
In the present case ‘if the circumstances permit, the learned Magistrate would 
be justified to draw an unfavourable inference against the petitioner. 

The result, therefore, is that the order passed by the learned Judicial Magis- 
trate, First Class, Gevrai, must be set aside as recommended by the learned Ses- 
sions J udge.. Reference, therefore, is se as for the reasons stated above, and 
the rule is nade absolute. a i Rule made absolute. 


ves" GRIMINAL APPELLATE. 


© ' Before Mr. Justice Chitale and: Mr: Justice S. K. Desai. 


PRABHAKAR NARAYAN UPADHYAY v. STATE OF MAHARASHTRA.” 


Confession Hatra- judicial confession—Evidentiary. value: o —Indian Evidence Act (I of 18 72), 
“Sees, 24-26, °. 7 
The evidence of extra-judicial confession has to be scrutinised carefully and received with 
great caution. In this connection, the Court would have to consider whether it was natural 
for the accused ‘person to have confided in. and confessed to the person who is deposing 
to the confession. The relationship of that person with the accused before the Court is 
most material’ and ‘vital. Then again, the Court would have to consider what has been 


5 [1955] ALR. Mad: 546. e . conviction and sentence passed by P. K. 
- * Decided, October 6,- 1971. Criminal. Appeal Gupte, Additional Sessions Judge, Greater 
No. 111 of 1970 (with Criminal Application Bombay, in ii Cage Most 180 of 1969. 
No. 178 of 1971) Seanj the order of' 
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confessed to and whether the same is consistent with the facts about the incident as deposed 
to by the other witnesses and discovered during the course of the police investigation. 
The scrutiny has to be minute and great caution has to be exercised. It is also to be con- 
sidered whether the person deposing to the extra-judicial confession had any motive or 
other reason for falsely involving the accused person. It is also to be considered whether 
such person is otherwise a satisfactory witness. It must also be borne in mind by the Court 
considering the evidence of such person whether there is any likelihood of such person being 
himself concerned with the crime in question and, therefore, falsely implicating the accused. 
If after such careful serutiny, the evidence of extra-judicial confession is regarded as ac- 
ceptable and trustworthy, such evidence cannot be characterised as ‘weak’ evidence. 
Fakirchand v. The State,+ dissented from. 

The observation-in Sahoo v. State of U. P.? that an extra-judicial confession may be 
used only as a corroborative piece of evidence does not lay down any principle of law. 

Bhagan v. State of Pepsu,> Ram Chandra v. U.P. States Ratan Gond v. State of Bikar,’ 
Mulk Raj v. State of U. P., Ram Singh v. State of Uttar Ai 7 and Thimma v. Siate 
of Mysore,’ referred to. 


Prabhakar (accused No. 1) and Sushila (accused No. 2) were charged. under 
s. 802 read with s. 84 of the Indian Penal Code, 1860, for causing the death of 
one Ram Bali. A.t the trial, apart from circumstantial evidence, the prosecution 
mainly relied on the evidence of three witnesses- to whom aceused No. 1 had 
confessed that he had murdered Ram Bali. The trial Judge convicted accused 
No. 1 under s. 802 of the Code and sentenced him to suffer imprisonment for 
life, and giving benefit of doubt to accused No. 2, i her. 

Accused No. 1 appealed to the High Court. 


B. P. Abhale, for the appellant. 
L. G. Khare, for the applicant (in Criminal Application No. 173 -of 1971). 
J. A. Barday, Assistant Government Pleader, for the State. 


S. K. Desar J. [His Lordship after considering the evidence in the case, 
procecded.] These then are the various circumstances that lend support to and 
corroborate the three extra-judicial confessions which, it must be conceded, is 
certainly the main evidence led by the prosecution against the appellant. A 
number of submissions were made by the learned advocate Mr. Abhale appearing 
forthe appellant during the course of the arguments, and he submitted that the evi- 
dence on record was insufficient for the conviction of the appellant. He submitted : 
(i) that the evidence furnished by the extra-judicial confessions has always been 
regarded to be weak evidence, (ii) that the evidence furnished by an extra-judicial 
confession may be used only as a corroborative piece of evidence and not as the 
-main evidence on which the conviction of an accused person can be based, and 
(iii) that even if the conviction may be based on the extra-judicial confessions, the 
extra-judicial confessions were required to be substantially corroborated, and 
that the corroboration available in this case was not sufficient to warrant the 
conviction of the appellant. Mr. Abhale cited a number of authorities in this 
connection. 

Principal reliance was placed by the learned advocate for the appellant on the 
observations of Subbarao, J. ( as he then was) in Sahoo v. State of U. P.t The 

appellant Sahoo was charged under s. 302, Indian Penal Code, and it was alleged 

that he had killed Sunderpatti, the wife of his eldest son. Except for the extra- 

judicial confession, the entire evidence in the case was circumstantial. The 
‘observations relied upon by Mr. Abhale read as follows (p. 174): 

“But, there is a clear distinction between the admissibility of an evidence and the weight 

to be attached to it. A confessional soliloquy is a direct piece of evidence. It may be an 


1 [1955] A. I. R. M.B. 119, F.B. 6 [1959] A. I. R. S. C. 902. 
2 [1966] 2 S.C.J. 172, s.c. [1966] ALR. 7 1967] A. L. R. S.C. 152. 
S.C. 40. 8 [1971] A. I. R.S. C. 1871, 
3 [1055] A. I. R. Pepsu 33. l 1 [1966]25.C. J. 172, s.c. [1966] A. LR. 
4 [1957] A.1.R.S.C. 381. o S.C. 40. . 
5 [1959] A.I.R.S.C. 18. 
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expression of conflict of emotion; a conscious effort to stifle the pricked conscience; an argument 
to find excuses or-justification for his act; or a penitent or remorseful act of exaggeration of his 
part in the crime. The tone may be soft and low; the words may be confused; they may be 
capable of conflicting interpretations depending on witnesses, whether they are biased or honest, 
intelligent or ignorant, imaginative, or prosaic, as the case may be. Generally they are mutter- 
ings of a confused mind. ‘Before such evidence can be accepted, it must be established by 
cogent evidence what were the exact words used by the accused. Even if so much was establi- 
shed, prudence and justice demand that such evidence cannot be made the sole ground of con- 
viction, It may be used only as a corroborative piece of evidence.” (italics supplied). 


Mr. Abhale also referred us to a Full Bench decision of the Madhya Bharat 
High Court in Fakirchand v. The State?. In that case it has been held by the 
Full Bench as follows (p.121) : 


“Generally speaking, evidence of extra-judicial confession is a very weak kind of evidence. 
It has to be scrutinised minutely and received with great caution. In dealing with extra-judi- 
cial confession, it should be borne in mind that a witness may easily fabricate wholly orin part 
a confessional statement and it is very difficult to expose the falsity.” 


The third case very strongly relied upon by Mr. Abhale was Bhagan v. State of 
Pepsu.’ In para. 12 of that judgment it has been observed that ordinarily it is 
unsafe to base conviction on an extra-judicial confession. “It is not possible 
to ascertain the exact words and the language used by the confessing accused. 
Therefore, it is. not of such a nature as.to entitle it to any weight”. It may be 
mentioned that in the Pepsu case thé Court held that the extra-judicial con- 
fession had been extorted from the accused and, therefore,refused to rely on the 
same. . It is undoubtedly true that a confession must be a voluntary one and the 
Court, before it can base a conviction on a confession, must satisfy itself that it 
was voluntary and true. i ` 

It is not possible to agree with the observations in the Full Bench decision ofthe 
Madhya Bharat High Court (Fakirchand v. The State) that the evidence of extra- 
judicial confession is a weak kind of evidence. It is true that the evidence of 
extra-judicial confession has to be scrutinised carefully and received with great 
caution. In this connection, the Court would have to consider whether it was 
natural for the accused person to have confided in and confessed to the person 
who is deposing to the confession. The relationship of that person with the 
accused before the Court is most material and vital. Then again, the Court 
would have to consider what has been confessed to and whether the same is con- 
sistent with the facts about the incident as deposed to by the other witnesses and 
discovered during the course of the police investigation. The scrutiny has to 
be minute and great caution has to be exercised. It is also to be considered 
whether the person deposing to the extra-judicial confession had any motive or 
other reason for falsely involving the accused person. Jt is also to be considercd 
whether such person is otherwise a satisfactory witness. Jt must also be borne 
in mind by the Court considering the evidence of such person whether there is 
any likelihood of such person being himself concerned with the crime in question 
and, therefore, falsely implicating the accused. If after such careful scrutiny, 
the evidence of extra-judicial confession is regarded as acceptable and trust- 
worthy, such evidence cannot be considered to be inferior in any way to the 
other pieces of evidence. Strict proof undoubtedly has to be insisted upon; 
but once sich proof is forthcoming, the evidence of extra-judicial confession 
cannot undoubtedly be characterised: as a ‘weak type of evidence’. 

As far as Sahoo’s case is concerned, it does not appear that the use to be made 
of the evidence of extra-judicial confession was a point which arose for determina- 
tion in that case. There were a number of circumstances found against the 
appellant Sahoo which were reinforced by the evidence as to extra- 
judicial confession. In our view, the sentence from the passage in the 
judgment in Sahoo’s case above quoted does not lay down as a principle. of 
law that an extra-judicial confession can be utilised only as a corroborative 


2 [1955] A. I. R.M. B. 119, F.B. 3 [1955] A. I. R. Pepsu 33. 
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piece of evidence. It is, in our opinion, a. mere observation —certainly 
entitled to due weight—but no more than that. Our conclusion in this behalf is 
strengthened by observations to be found in dia decisions of the Supreme 
‘Court to which reference may now be made. 


It may be mentioned that Mr. Abhale has also. eee us to . Ram Chandra Vv. 
U. P. State.* In para..6 of that decision the Supreme Court has laid down. 
the rule of. prudence to be applied by the Courts in dealing with extra-judicial 
confessions. It has been observed: ‘“‘Normally speaking, it would not be 
quite safe, as a matter of prudence if not of law, to base a conviction for murder 
on the confession of the alleged: murderer”. In that aase the Supreme Court went 
on to hold that the story of the murdér as given in the extra-judicial confession 
of the appellant before it was hard to believe. In particular, the description 
of the manner in which the murder was committed was not consistent with the 
facts found in the investigation. Jagannadhadas, J., went on to observe; “But 
where the proof of the factum of the murder is itself solely dependent upon the 
confession, the apparent improbability of the manner in which the’ murder is 
said to have been brought about in the confession would be a cogent circumstance 
against the confession béing relied upon”. The observations.in this case sug- 
gest, in our, opinion, that in a criminal Case conviction can be based. upon an. 
extra-judicial confession, provided it is\duly proved and that it does not contain 
anything which is inconsistent with the facts as subsequently found. -In Ram 
Chandra’s case the part of the confession dealing with the actual commission of the 
murder viz. the manner in which it was committed was not accepted by.the Court 
and, therefore, the evidence of extra-judicial confession was regarded as un- 
reliable. This case, in our opinion, lays down that the evidence as to.extra-judi- 
cial confessior. must be reliable, and if it is reliable it can certainly be the basis 
of a conviction though, as a rule of prudence perhaps not the only basis of a cri- 
minal conviction. 

The rule of caution was reiterated in Ratan Gond. v, State of Bihar,” wer it 
was observed that usually and as a matter of caution Courts require some material 
corroboration to an extra-judicial confessional statement, corroboration: whiéh 
- connects the accused person with the crinie in question. Similarly, in Mulk Raj 
v. State of U. P., the weight to be attached to the eviden:e of extra-judicial 
confession came up for consideration. It was observed that an extra-judicial 
confession, if voluntary, can be relied upon by the Court along with other evidence 
in convicting the accused. The confession will have to be proved just like any 
other fact. The value of the evidence as'to'the confession, just liké any other 
evidence, depends upon the veracity of the witness to whom it’is made. It was 
further observed that the Court would normally require the witness to give the 
actual words used by the accused, as nearly as possible, but that it was not an 
invariable rule that the Court should not accept the evidence if the actual words 
were not given by the witness but only the substance was given. These 
decisions also suggest that a conviction can be based, on the- evidence of an extra- 
judicial confession and that it is not merely to’ be Meee as a piece ‘of-corroborative 
evidence. ' 

The point was again before the Supreme Court in Ram Singh v. State of Uttar 
Pradesh. It was observed by Raghubar Dayal, J., who gave the judgment of 
the Court: ‘Extra-judicial confessions are “not usttally considered with favour, 
but-that does not mean that such a confession coming from a person who-has no 
reason to state falsely and to whom it:is made in circumstances which tend: to 
support his statement, should not be believed”. In that case, apart from the 
extra-judicial confession, the supporting pieces of evidence pertained to Ram 
Singh having enmity with the deceased and his conduct in purchasing a sword 
and delivering it stained with human: blood. According to the Supreme Court 
this cireumstance, added to the extra-judicial confession, fully established that 
the appellant had committed the murder, and it was held that: she was 


4 [1957] A. I. R. S. C. 381." 6 [1959] A. I R. S; C. 902. ` 
5 [1959]A. I. R. S.C. 18. - ` 7 [1967] A. I. R. S.C. 152; 5 5> e 
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rightly convicted and sentenced to death under s. 802 of the Indian Penal Code. 
It may be noted that Subbarao, J. (as he then was), was a party to this judgment 
and the conviction was substantially based upon -the extra-judicial confession 
and it was not-regarded merely as corroborative evidence. poe 

Our attention was drawn by Mr. Barday:appearing for the State to a very recent 
decision of the Supreme Court in Thimma v. State of Mysore. In that case the 
person deposing to the. extra-judicial confession was himself suspected of the 
crime during the course of the investigation.’ On that ground the High Court 
rejected the evidence of extra-judicial confession. The Supreme Court, however, 
reversed the finding of the High Court and held that this was not a cogent ground 
for holding that he had concocted the confession or for coming to the conelusion 
that the confession was not voluntary or true. It was further held that an un- 
ambiguous confession, if admissible in evidence and free from suspicion of falsity, 
is a valuable piece of evidence possessing a high probative force. But in the 
process of proof of a confession the Court must be satisfied that it is voluntary, that 
it does not appear to be-the result of inducement, threat or promise, and that the 
surrounding circumstances must not indicate that it is inspired by some improper 
or collateral ‘consideration, ‘suggesting that it may not be true.” All the relevant 
factors, it was observed, have to be consideréd, such as the person to whom the 
confession was made, the time and the place of making it, the circumstances in 
which it was made and finally the actual words. ~Ja Thimma’s case the Supreme 
Court considered whether prosecution witness No. 4 in that case, who had given 
evidence of the extra-judicial confession, was to be' believed. It was held by the 
Supreme Court that he had no motive or reason to conccet the story of con- 
fession.. Dua, J., thereafter went.on te observe: .“‘The words used are: quite 
clear and admit of. no doubt of the appellant’s guilt. And then though the 
evidence of prosecution. witness No. 4 does not need ‘any corroboration, we find 
that corroboration in material particulars is forthcoming on the record” (italics 
ours). „These observations: seem:to indicate that if after a careful and cautious 
scrutiny, the evidence as to extra-judicial confession was held truthful and ac- 
ceptable.and the words were quite clear and unequivocal, then conviction, in the 
-opinion of Dua, J., can. be based on. such confession without any corroboration. 
It is also important to note that.in para..9 of the judgment Dua J. has considered 
what facts would amount to corroboration in material particulars of the extra- 
judicial confession. In, Thimma’s case corroboration was furnished by the 
existence of, the dead body and of other. articles.at the place where they were later 
‘found and the subsequent, visit. of the accused person and prosecution witness 
No. 4 to that spot. a. hime ae 

As already stated, we have cautiously and carefully scrutinised the evidence 
given by all the three witnesses to whom the extre-judicial confessions were se- 
parately made by .the appellant- viz.. Ramachandra Nakate (P.W.12), Sudhakar 
Dixit (P.W..18)-and. Arthur Pareira (P.W.14). We have considered their relation- 
ship with the appellant, the circumstances in which the confessions came to be 
made as also the contents of the alleged confessions made to these three persons. 
Bearing in mind all the factors indicated above we have formed, the opinion that 
these three persons are reliable witnesses, that they had no reason or motive to 
falsely implicate the appellant and that the appellant did not make these,con- 
fessions to them by reason of any inducement, threat or promise. It is impossi- 
ble to accept the appellant’s.contention that Ramchandra Nakate is giving evi- 
dence against him by reason of police pressure or that by reason of such police 
pressure, he has even .induced his friend Arthur Pareira to falsely implicate the 
appellant. It is similarly impossible to accept the appellant’s contention that 
Sudhakar Dixit is falsely, involving the appellant because previously~ there was 
a gra of words between the appellant and Sudhakar Dixit over’a loan 
‘of Rs, 50. 0, si OT an re ee eS 

In our opinion, further, the extra-judicial confessions, particularly the one made 
to Ramchandra Nakate,are ‘borne out‘and corroborated substantially by the several 
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facts which have been brought out in evidence and to which reference has already 
been made in the earlier part of this judgment. The subsequent conduct of the 
appellant and the course of investigation lend support to our view that the extra- 
judicial confessions were made by the appellant to these three persons. In these 
circumstances we are compelled to conclude that the extra-judicial confessions, 
-particularly the one made to Ramchandra Nakate, are true and that it would be 
proper and safe in this case to act on these extra-judicial confessions. 

In the result, we see no reason to differ-from the learned Additional Sessions 
Judge both as regards the conviction of the appellant and the sentence. The 
appeal accordingly fails and will stand dismissed. 

l Appeal dismissed. 


ee e 


APPELLATE CIVIL, 


Before Mr. Justice Deshmukh and Mr. Justice Deshpande. 
BHAURAO DAGADU THAKUR v. THE STATE OF MAHARASHTRA.“ 


Bombay Police Manual, Vol. I, Chapter XIII, Rule 445—-Constitution of India, Arts. 310, 811— 
Accused employed in police force acquitted by criminal Court of offence under s. 161, Indian 
Penal Code—Accused dismissed after departmental proceedings on same facts—Whether dis- 
missing authority can ignore finding of criminal Court. 


' The appellant who was employed in the police force of the State was tried by the 
~ Special Judge for an offence under s. 161 of the Indian Penal Code, 1860, for accepting a 
bribe. The trial Judge disbelieved the prosecution evidence that the appellant had taken 
bribe and acquitted-him. Thereafter, departmental proceedings were instituted against him 
on the basis of the same facts as in the criminal trial and, after inquiry, he was dismissed 
from service by the Deputy Superintendent of Police. On the question whether it was open 
to the dismissing authority ‘to record a finding contrary to the one in the criminal trial and 
dismiss the appellant :— ‘ 

Held, that under rule 445 the dismissing authority was entitled to hold inquiry ‘and con- 
sider the evidence taken afresh for deciding as to whether the appellant should be retained 
in’service or not, unfettered by the finding of the criminal Court, and 

that the dismissing authority did not violate any rule or principle of law or any principle 

-of natural justice when after giving the appellant full opportunity to have his say, 
it ignored the finding of the criminal Court and decided to act on the evidence led before 
it and concluded that he was not fit to be retained in service. 

General Medical Council v. Spackman,' applied. 
Motising v. S. D. Mehta,? agreed with. 
J.D’ Siloa v. R. T. A3, dissented from. 

Channappa v. Mysore R. A. Tribunal, $ Qamarali v. State’, P. E. Ponnurangam v. Mysore 
Govt. R T. Dept.*, M. S. Sheriff v. State al Madras’ and Pritam Singh v. State of Punjab,* 
referred to. 


Tue facts are stated in the judgment. 


L. G. Khare, for the appellant. 
S.C, Pratap, ep coy ame Pleader, for the S E 


“DEseeaNDE J. This second appeal alera to this Division Bench raises a 
short question about the effect of the order of acquittal recorded in favour of a 
public servant on the departmental proceedings instituted against him on the 


* Decided, August 31] September 1, 1971. 2 [1966] A. LR. Guj. 233. 
Second Appeal ‘No. 212 of 1964, against the 3 [1952] A. I. R. Mad. 853. 
decision of N. H. Sukhija, Extra Assistant 4 [1966] A. I. R. Mysore 68. 
Judge at Dhulia, in Civil Appeal No. 175 of . 5 A.. . M. P, 46. 
1962, reversing -the decree passed by J.B. .6 [1962] ALR. Mysore 84. 
; Mirajkar, Civil Judge, Senior Divison, Dhulia, 7 A i 
in Regular Civil Suit No. 58 of 1961. ` 8 A 

1 [1948] 2 All E. R. 837. 
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basis of the same facts.. The appellant was recruited to the armed constabulary 
ofthe- then State of, Bombay on or about June 20, 1940. On August 1, 1941 he 
was transferred to the unarmed police force and, in due course came to be posted 
at Nawapur Police Station on or about May 1, 1957.\as constable. In the year- 
1958 he was assigned the duty: of detecting gambling cases. It appears that two 
or three cases detected by ‘him ultimately resulted in: the conviction and in one 
such case one,Magan Bhika was tried and convicted on March. 27, 1958. 
However, on April 14, 1958 on: ‘the complaint of one Limji, P.S.I. Anti- -COrrup- 
tion Policé laid a trap and the accused was caught red handed, while- accepting 
bribe of Rs. 5 from the said Limji. After, investigation he was tried before the 
Special Judge at Dhulia in Special Case No. 4 of 1958 for offence under s. 161, 
Indian Penal Code and acquitted on November 8, 1958. No appeal was preferred 
by the State against this order of acquittal. However, departmental proceedings 
were instituted against him by ‘framing a charge on February 11, 1959 calling 
upon him to show cause why he should not be dismissed on account ‘of his having 
accepted bribe of Rs. 5 on April 14, 1958 from the said Limji. $.D.P.0., Nandurbar 
held the inquiry as Inquiry Officer against the-appellant and on his report dated 
April 26,.1959 the District Superintendent of Police, Dhulia, passed an order of 
dismissal, after giving second opportunity to him to show cause against: the pro- 
posed action. His appeal to the Deputy Inspector General of Police was dismissed, 
on August 8, 1959 and his revision to, the State also was. rejected by the State 
Government on May 21, 1960. He, therefore, instituted the present suit on 
October 16, 1961, for a declaration that the order of dismissal passed, against him 
was void and unenforceable and for a. further declaration that he continued to 
be in service. He also asked for a decree for arrears of his salary. The Civil 
Judge, ‘Senior Division, Dhulia, ,decreed his suit on March 26, 1962. However, 
on appeal: by the State, the Extra Assistant Judge, Dhulia, allowed the same and 
the decree, passed i in his favour was. set, aside on October 4, 1963. The legality 
and validity. of: this judgment and decree i is challenged in this second appeal. 


Mr. Khare, the learned advocate-for the appellarit, contends that the order of 
dismissal is not based on any evidence. This contention is untenable. Com- 
plainant Limji and two panchas Hirji and Waman appear to have been examined, 
by the Inquiry Officer, as.also the P.S.I. Ranade. D.S.P. relied on their evidence. 
It is true, that his observation that acquittal was based ‘on technical ground is 
incorrect. |. ‘The Judgment of the Special- Judge shows that he refused to rely on 
any of these witnesses. He has -dis¢ussed ‘a number of infirmities. The 
D.S.P.’s order does not even advert to them. Much could have been said against 
such a mechanical recording of finding. But the order of the Deputy Inspector 
General of Police in appeal makes up all these defects. His order shows that, 
infirmities referred to by the Special Judge were present to his mind. He con- 
sidered the evidence of panchas with caution.. He chose to rely. on the evidence 
of P.S.I. Ranade along with certain circumstances. After the merger of the order 
of the D.S.P. in the appellate order.of the Deputy Inspector General of Police, 
defects therein do not require any- consideration. Adequacy or quality of 
such evidence is not open to question in suit proceedings challenging.such orders 
of dismissal. , Thus the order of cusmissal cannot ‘be, therefore, struck down as 
being based.on no evidence.’ > | | 
_ Mr. Khare then contends that finding of the. Spec Judge negativing the story 
of the appellant. having taken bribe is binding on the dismissing authority 
and it:was not open to him to record a contrary finding and accept the evidence 
of those; whose evidence was discarded by the Special J udge. -This contention, to 
our mind, also, is equally misconceived. The Rules in this behalf themselves 
speak to the contrary. . ‘Rule 445 of Chapter XIII of the Bombay Police Manual, 
Volume I, on ‘page 892 itself requires such. authority to consider whether such 
acquitted, ‘public servant should be ,retained in service. It is not suggested 
that this rule is invalid or is violative of any constitutional or legal provision. 
Under this rulé, the’ competent dismissing authority is entitled: to hold inquiry 
and consider the evidence taken afresh for deciding as to whether such servant 
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should be retained in service or not. The order of acquittal or the finding 
recorded by the criminal Covrt in such cases cannot be conclusive of the 
allegations made against such person. The acquittal order may be based 
on any technical point, such as the’ defect in the charge or any defect in the 
procedure. The acquittal may some times result as.a result of scme doubt in 
the mind of the Court, which may not feel it safe to convict the person and send 
him to jail and may feel it safe to give benefit of doubt to such an accused. The 
order of acquittal may also be the result of the witnesses at the trial turning 
hostile and deposing in the Court contrary to what they had stated before the 
investigating agency at the earliest available opportuinity, when the facts 
were fresh in their minds and when any thought of twisting them or manoeuvring 
them.could not have even arisen. The Prosecutor sometimes chooses to produce 
only some pieces of evidence and the opinion recorded by the trial Court in such 
cases cannot be conclusive of cther pieces of evidence, not produced before such 
Court. 


This apart, it is necessary to bear in mind that the objective with which the 
criminal trial is held is distinctly different from the object with which the-de- 
partmental inquiries are held. In the one the question at issue is solely whether 
the accused has committed, any offence against the public as a whole, while in the’ 
other the short question involved is as to whether the public servant concerned 
deserves to be. retained in service which essentially is a matter of public interest. 
Such inquiry is instituted to comply with the-guarantee afforded to the public 
servants under art. 311 of the Constitution; but' the scope of the inquiry and the 
. object with which the same is undertaken is distinctly different. Strict rules of 
Evidence Act are not applicable to the proceedings in the departmental inquiries. 
Any piece of evidence, which could have been ‘discarded by the criminal Court 
on the ground of inadmissibility, can still be taken into account by the dismissing 
authority. Even in cases where the evidence led before ‘the criminal’ Court 
_and, dismissing authority happens to be the same, the standard. of proof required 
in criminal Court undoubtedly is-different from the one required before the dis- 
missing authority. The question of prosecution being required to prove its case 
beyond possibility of any doubt cannot conceivably arise when the. dismissing 
authority holds inquiry with a view to find out whether such a public servant 
deserves to be retained in service. It is thus clear that the findings recorded 
by the criminal Court need not:be binding on the dismissing authority, while 
ae the departmental inquiry against him, as required under the Rules in this 
behalf. 7 [- -% ; 


` 
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Mr. Khare, however, relied on the judgments reported in J. D'Silva v. R.T. 4.1 
and Channappa v. Mysore R. A. Tribunal?. Mysore High Court followed the 
ratio of the Madras High Court as the point involved in both the cases was the same. 
He also relied on Qamarali v. Stat, P. E. Ponnurangam v. Mysore Govt. R. T. 
Dept.4 and Krishnamurthy v. Chief Engineer, Southern Railway’. In all these cases: 
public servants were dismissed after departmental proceedings, though on the 
same charges they were acquitted earlier by the criminal Court.’ AN these judg- 
ments, no doubt, lay down that the findings recorded, by the criminal Courts in 
the course of the criminal trial are binding on the’ quasi-judicial Tribunals holding 
departmental proceedings. It will be enough if detailed reference is made to the 
J. D'Silva’s case decided by the Madras High Court. A lorry owner was tried for 
offences under s. 186, Indian Penal Code ands. 7 of the Essential Supplies 
Act of 1950 by the Magistrate for smuggling rice, and was acquitted. The Re- 
gional Transport Authority then proceeded ‘to cancel his licence for breach 
of the conditions of the licence on the same allegatioris-as provided under s. 60 
of the Motor Vehicles Act. These proceedings were challenged in the High Court 
by a writ application and came up firstly before Subba Rao J.’ The matter was 
referred then to the Division Bench and thus the writ petition came to: be heard 


1 [1952] A. I. R. Mad. 853. | 4 [1962] A.LR. Mysore 84. 
~ 2 [1966] A. I. R. Mysore 68. 5 [1965] 2 Mad. 378. 
3 [19590] A. I. R. M. P. 46. T 
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by Rajamannar C.J. and -Venkatarama Aiyar J. While allowing the application, 


the learned Judges made the following observations on which stress was laid, by 
Mr. Khare (p. 854) : p 


“,..It would indeed be a strange predicament when in respect of the same offence, he should 
be punished by one tribunal on the footing that he was guilty of the offence and that he should 
be honourably acquitted by another Tribunal of the very,same offence. As primarily the cri- 
minal courts of the land are entrusted with the enquiry into offences, it is desirable that the 
findings and orders of the criminal courts should be treated as conclusive in proceedings before 
quasi judicial tribunals like the Transport Authorities under the Motor Vehicles Act.” 


We regret, we do not find it possible to subscribe to the view enunciated in the 
above passage. We say so with great respect to the learned Judges. To us the 
law so enunciated appears to have been stated in too wide terms. The under- 
lying principle that a person should not be vexed twice with the same 
issue is not by itself exceptionable. This principle is codified in s. 11, Civil Pro- 
cedure Code, s. 408, Criminal Procedure Code, s. 26 of the General Clauses Act 
and, also has been incorporated in art. 20 (2) of the Constitution, in some measure 
or the other. Then there is the fundamental principle of res judicata apart 
from the one incorporated in s. 11 of the. Civil Procedure Code and also the prin- 
ciple of “issue estoppel” applicable to the criminal cases. These principles operate 
in limited fields under limited cireumstances specified therein. The learned 

Judges have not referred to any one of them in the above passage, as on the face 
of it none of these are applicable to the contingency arising in the said case. 
They have also not referred to any other section of the Motor Vehicles Act or the 
Rules thereunder to warrant such broad proposition. Tt is true that respect for the 
judgments of the municipal Courts—civil or criminal—is part of the rule of law 
enshrined in our Constitution.‘ Presumably this seems to have weighed on the 
minds of the learned Judges, while making these observations; but now-a- 
days municipal Courts also have ceased to be the sole arbiters of disputes of 
every kind. Exigencies of modern life have necessitated the constitution of 
several administrative and domestic tribunals to operate in various fields. This 
in no way militates against the rule of law. Such tribunals are possessed cf ex- 
clusive jurisdiction in regard to the cases adjudication of which is entrusted 
to them. The extent of the finality available to the judgments and orders of 
.the municipal Courts in proceedings before such tribunals of limited jurisdiction 
must necessarily depend upon the provisions of the ‘Act and the Rules 
of which such tribunals are the creatures. It cannot, therefore, be laid down as 
an inflexible rule of law that judgments and findings recorded by the municipal 
Courts—civil or criminal—should be conclusive in all cases, if the controversies 
covered by them are raised before such tribunals. 

‘ It is unnecessary to examine the scheme under the Motor Vehicles Act and the 
Rules thereunder for the purposes of thiscase. Limits and jurisdiction 
of the dismissing authority in the present case, i.e. the domestic tribunal, with 
which we are concerned, are specified in the rules governing the departmental 
inquiries. These rules shall have to be read along with art. 311 of the Constitu- 
tion, which represent the measure of protection made available to the public ser- 
vants in the event of their removal, dismissal or reduction in rank, as against “‘the 
pleasure of Crown” during which they are expected to hold their posts. We have 
already referred to Rule 445 (1) and noted that the said rule requires the concerned 
authority to decide the advisability of retaining so acquitted police officer in ser- 
vice. ‘ He is to decide it on material before him in spite of his acquittal by the cri- 
minal Court. In other words, he has to arrive at such decision unfettered by the 
. findings of the criminal Court and uninfluenced by what the said Court has said 
in its acquittal judgment. This provision is singularly in contrast with sub-rule 
(2) and proviso (a) to art. 811 (2) of the Constitution. Sub-rule (2) of Rule 445 and 
proviso (a) to art. 311 (2) in terms dispense with any further inquiry and authorise 
such authority to dismiss the Government servant who has been convicted at the 
criminal trial. Thus the-Rules have made a distinction between the acquittal and 
conviction of a public servant for the purposes of attaching finality to the findings 
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of the criminal Court. In the one case the rules and the Article contemplate giving 
-effect to the verdict ,of the criminal Courts, while in the other such authority is re- . 
quired to form its own opinion on the material at its disposal after giving notice to 
such acquitted police officer in spite of his acquittal from the criminal Court. 
This apparently discriminatory approach in the „two contingencies has to, be 
understood against the constitutional scheme enshrined in arts. 810 and 811 of the 
Constitution. Articlé 810 imports doctrine of the English law of the, services being 
during’ “the pleasure of the Crown”, while art. 811 represents protection made 
available to such Government serVants in the event of their removal from the ser- 
vices being by way of punitive measure. It is unnecessary to refer to the history 
‘of the development of the law in this behalf, as the same has already been adverted 
to by the Supreme Court in Venkataraman v. Union of India’. (Paras. 10 to 18 of 
thejudgment). The distinction and-the-difference in approach in'the contemplated 
follow up of action after the acquittal or the conviction appears to have been based 
on sound public policy. In the event of conviction of a public servant or police 
officer, there is hardly anything further to be inquired’ into, as such ' conviction 
itself is the.proof of his misconduct. Provision for the inquiry 'in spité of acquittal 
appears to have been made to ensure that the Government is not compelled to 
retain the services of any corrupt or undeserving officers merely because the State 
could, not discharge the onerous burden of proof or could not prove the misconduct 
by the admissible available evidence at the criminal trial. It is thus’ ‘clear 
that the law'of which the domestic tribunal is the product, itself contemplates im- 
plementing the verdict of the criminal Court in one case, ‘while refusing to ‘give 
effect to it in thé other’ case. 


It is worthy of note in this context that findings of any criminal Court ordinarily 
do not operate as res judicata in any civil proceedings. (See. Adi Pherozshah v. 
H. M. Seervat’). In fact judgments in criminal Courts are not even admissible 
for the proof of such findings where such civil proceedings, are governed. by the 
Evidence A¢t. These can be admitted in evidence and relicd.on as conclusive of 
any issue in other pepaes only if the rules Boverning the iy of such 
tribunal so permit. 


It will be useful to refer in this context to the judgment of the House of Lords 
in General Medical Council v. Spackman’. -A medical practitioner in this case was 
found by the Divorce Court to have committed adultery with a woman, who stood 
in professional relationship with him. Section 29 of the Medical Act of 1958 au- 
thorised the Medical Council to erase the name of the practitioner from its register 
on proof of his infamous conduct. The said section, however, made a distinction 
in a case where the medical practitioner was convicted and a case where his infa- 
mous conduct was not the subject of criminal trial. In the latter case, the Council 
was required to arrive at any decision. adverse to the practitioner, after “due in- 
quiry”. At the hearing, the Council sought to rely on the finding of the Divorce 
Court and declined to hear any other evidence.and directed to erase the name of 
the practitioner from its register. When challenged in writ proceedings before 
the High Court, majority decision by 2:1 upheld the contention of the Council and 
over-ritled the contention of the practitioner that, the Council was bound to hear 
other evidence. The appeal Court, however, accepted the plea of the practitioner 
and on appeal to.the House of Lords, the view of the Appeal Court was confirmed. 
Jt was thus held that reliance by the Council on the finding’ of the Divorce Court 
alone was misconceived and refusal to hear other evidence by the Council was 
unwarranted. The ee passage from the TEA of Trond Wright is worthy 
of a (p. 345) : TE 


. .The legislature has not made a decree of the Divorce Court conclusive on the gueila 
of adulterous conduct, in the same way as it has made a conviction of felony or misdemeanour 
conclusive so that in such a case all that the council has to decide on proof of the decree and the 
identity of the party is whether the adultery amounts to infamous conduct in a professional 


6 [1954] A.I. R. S.C. 375. = 8 [1943] ZAU E.R, 837. 
7 [1071] ALR. S.C. 885, para. 35. ` - | ; 
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respect. Parliament, when it thinks’ fit, can clearly and effectively put a decree of adultery of 
the Divorce Court on the same ‘footing for the purpose of disqualifying the offender as a 
conviction of.treason and felony. ... the proceedings in the ‘Divorce Court were an entirely 
separate proceeding; the proceedings before the council are fresh proceedings, before a different 
body, who are bound: to hold a due inquiry.on aia own BeSponsibiltey. and make their own 
decision on the evidence before them.” , 

In our opinion, the principle enunciated in: ‘the ‘abo ve extract is also y appli- 
cable to the present controversy. It.is true that the House of Lords- was dealing 
with the powers of a-domestic tribunal created by the statute, while we are dealing 
with à tribunal created by the rules. It is also true-that ‘in the case before the 
House of Lords. a‘citizen. was trying to get-rid of the adverse finding of the civil 
Court by leading evidence afresh, while in the case before us the State is trying to 
get rid of the verdict of .the criminal Court, which is favourable in some measure 
to a citizen. , This, however, does not ‘make any. difference whatsoever to the 
principle ati issue in this ease, viz. the competency of the domestic tribunal to ignore 
the verdict of the municipal Court, if so authorised by the rules governing its pro- 
cedure. The weighty, observations of the Noble Lords.fortify the view that we are 
taking in this case. . 

What seems to have weighed, heavily on, ‘the winds of the learned Judges is “the 
strange predicament” of ‘there being conflicting findings in the event of two dif- 
ferent.tribunals being called upon to decide on the same set of facts. But, in our 
opinion, such contingency is implicit where two different tribunals or forums are 
called upon to decide questions arising’ out of the same set of facts for altogether 
different purposes and under different procedures and rules and standard of evi- 
dence. Following passage from the jud gment of the Supreme Court in M.S. Sheriff 
v. State of Madras? at p. 899 at para, 15 can be usefully quoted, though the obser- 
tt are made in a different context : 


No hard and fast rule can be laid down but we do not consider that the possibility of 
ae ee decisions in the civil and criminal Courts is a relevant consideration. The law en- 
visages such an ‘eventuality when it expressly refrains from making the decision of one Court 
binding on the other, or even relevant, except for certain limited purposes, such as sentence or 
damages.. The only relevant consideration here is the likelihood of embarrassment.” 
Expressions “punished”, “offence” and “acquitted”, in the passage from the Madras 
judgment, even in regard 'to the proceedings before the Road Transport Authori- 
ties appear to us to be out of tume with the wording of s. 60 of the Motor Vehicles 
Act. ` At- any’ ‘rate, as: ‘settled in the ' Venkataraman’s’ case supra, the delinquent 
officer is not tried: for any “offence” by.the domestic tribunal nor is he ‘‘punished”’ 
or “acquitted” by such tribunal in departmental proceedings. 

We are, therefore, of the opinion that the domestic tribunal, such as ‘the dismis- 
sing authority in departmental proceedings, does not violate any rule of law or any 
other principle of law,, when it chooses ,to ignore the findings of the criminal Court 
and decides to, act on the evidence led before him; and ultimately comes to the 
conclusion that such police officer is not fit to be retained in service in spite of his 
acquittal by the. criminal’ Court. He also does not violate any principle of natural 
justice merely by ignoring. such findings of the criminal Court,, where otherwise 
he has recorded his findings after giving full opportunity to the delinquent to have 
his sa 

ict some support tò our view in the judgment of the Gujarat High Court 
reported in Motising v. S. D. Mehtat? to which‘our attention was drawn by the 
learned Assistant Government Pleader, Mr. Pratap. The said judgment exhaustively | 
deals with the contrary observations of Tare J. in Qamarali’s case supra. We 
find ourselves generally in agreement with these observations of the learned Judges. 

Reliance by Mr. Khare on the following passage in the'judgment of the Supreme 
_ Court reported in Pritam Singh v. State of Punjab" is thoroughly misplaced : 


“The effect of a verdict of acquittal pronounced by a competent Court on a lawful charge 
and after a lawful trial is not Compete stated by saying that the person acquitted cannot 


9 [1954] ALR. S. C. 397." a ‘11 [1956] A.I. R. S.C. 415, at p. 420, 
10 [1966] A. I. R. Guj. 238. : ' quoting from [1950] A.C. 458, 
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be tried again for the same offence. To that it must be added that the verdict is binding and 
conclusive in all subsequent proceedings between the parties.to the adjudication. 


The maxim ‘res judicata proveritate se ed is no less ‘applicable to criminal than to 
civil proceedings”, 


Jn spite of the width of the language aai ed, we have no doubt that the Supreme 
Court could not have intended to make such acquittal effective even in‘ depart- 
mental proceedings when the Rules and the provisions of the Constitution them- 
selves loudly speak to the contrary, nor could have they intended to cut down the 
ambit of art. 310 or extend, the scope of the protection made available to the public 
servants under art. 311 of the Constitution. The observations cannot mean any- 
thing less and anything more than that such person cannot be tried again in any 
criminal Court on the strength of the same facts: 


It is true as urged, by Mr. Khare that the witnesses and the evidence relied on by 
the dismissing authority is virtually the same which has been condemned by the 
Special Judge in criminal proceedings. It is unfortunate that the infirmities 
relied on by the Special Judge did not impress the dismissing authority a bit. That, 
however, does not make any difference to the principle involved in this case. The 
dismissal order passed cannot be said to have been. beyond the jurisdiction of the 
said, authority and the order is not shown to be arbitrary, capricious or malafide. 
It could have been said to be so, had the dismissal orders passed by the domestic 
tribunal did not directly or indirectly show that the infirmities adverted to by the 
criminal Court were not p-esent to the mind of the dismissing authority. It can- 
not be ignored that the question involved in these proceedings essentially is the 
advisability of retaining the appellant in service and the wisdom of entrusting such 


questions to the decision of the departmental authorities cannot be open to any 
objection. 


Result is that the appeal fails. As the appeal was allowed to be filed in forma 
pauperis, the appellant is directed to pay Court-fees. In the circumstances of the 
case, however, there will be no order as to other costs. 


Appeal dismissed. 


Before Mr. Justice Wagle. 
BABAN KRISHNARAO MISAL v. NARAYAN YESHWANT GODASE*. 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 33B, 88C—Applicability 
of $. 33B (4)—Application by minor landlord under s. 88C-——Certificate granted after landlord 
attaining majority—Subsequent application for possession under s. 33B—Maintainability 
of application. ‘ 

The petitioner-landlord was a minor when he made an application for exemption under 
s. 88C of the Bombay Tenancy and Agricultural Lands Act, 1948, on September 30, 1961. 
He attained majority on June 12, 1963 and an order entitling him to a certificate was made 
on July 31, 1968, which was in fact issued on August 30, 196%. The petitioner after serving 
upon his tenants a notice under s. 33B (3) of the Act, applied for the possession under s. 38B 
of the Act on May 15, 1964. On the question of the applicability of s. 33 B (£) of the Act:— 

Held, that the relevant date for the applicability of s. 38B (£) was the grant of the certi- 
ficate and not the making of the application for obtaining the same, 
` that the petitioner, therefore, was not governed by s. 38 B (4), and 

that, therefore, his application was barred by limitation. 

Parvatibai Ramchandra v. Mahadu', referred to. 


TuE facts appear in the judgment. 
M. G. Chaudhary, for the petitioner. 
A. V. Datar, for opponents Nos. 1, 2, 4 to 8. 


* Decided, August 25, 1971. Special Civil 1 (1967) 69 Bom. L. R. 383. 
Application No. 2076 of 1967. 
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Waciz J. The short point that arises in this petition is whether the petition 
for possession under s. 88B of the Tenancy Act made by the petitioner was barred 
by limitation. The petitioner was a minor when the application under s. 88C for 
exemption was made by him on September 80, 1961. The order that he was en- 
titled to a certificate was made on July 31, 1968. The birth-date of the petitioner 
was June 12, 1945 and he attained majority on June 12, 1963. The certificate 
was in fact issued on August 80,1968. = 


In pursuance of the certificate the petitioner served a notice upon respondents 
Nos. 1 to 8 as required under s. 83B(3) of the Tenancy Act. Thereafter, on May 15, 
' 1964 the instant proceeding under s. 38B was initiated. On February 28, 1965 
this application was dismissed on the ground that it was barred by limitation. 
This decision of the Tenancy Aval Karkun was confirmed in appeal by the Deputy 
Collector and in revision by the Maharashtra Revenue Tribunal. The instant 
petition is filed for quashing the three decisions of the revenue forums. 


Mr. Chaudhary appearing for the petitioner contended that the starting period 
.of limitation under s. 88B for minors as provided for in s. 83B(4) is within one year 
from the date on which the minor attains majority. The minor attained majority 
on June 12; 1963 and the notice was seryed and the application under s. 88B were 
both made within one year from the date the minor attained majority. The fact 
that the petitioner was a minor when the proceedings under s. 88C were instituted, 
cannot be disputed. 

Mr. Chaudhary’s contention was that since the application under s. 88C was 
made by the present petitioner when he was a minor, he becomes a minor certi- 
ficate holder when ultimately the certificate is granted. This conclusion is irrcs- 
pective of the fact whether the order passed in the application under s. 88C for the 
grant of the certificate has been passed after the minor attains majority. According 
‘to Mr. Chaudhary the ‘final order passed in the proceedings under s. 88C relates back 
to the date when the application is made. The application under s. 88C was made 
by the petitioner on September 11, 1961 when he was a minor. If, therefore, this 
argument is accepted that the last order relates back to the initial making of the 
application, then certainly it could be contended that the person who made an 
application, sirice he was a minor at the date, becomes a minor certificate holder. 
He would then be governed by sub-s.(4) of s. 33B ‘and any application made by 
him within one year of his attaining majority, would be within time. 


However, there is no support for the contention advanced by Mr. Chaudhary 
that the document relates back to the date of the application under s. 88C in case 
ofa minor and although the certificate infact may have been granted after he attains 
majority, still he belongs to the category of a minor certificate holder. 


: A certificated landlord has been described in s. 88A, (¢) as “a person who holds a 
certificate issued to him under sub-section (4) of section 88C...” The relevant 
date, therefore, is the grant of the certificate and not the making of an appli- 
cation for obtaining the certificate. Unless the certificate comes into existence no 
person can be a holder thereof. The point of time, therefore, for considering 
whether sub-s. (4) of s. 38B applies is the date on which the certificate is granted. 
In the instant case the certificate was granted on August 30, 1963. On that date 
the landlord was a major. Even if the date of the order for grant of a certificate 
is taken to be the relevant date, then the landlord cannot come within the category 
of a minor certificate holder for the simple reason that before the grant of the cer- 
tificate he had attained majority. . -. . 

In a litigation it is the duty of the party who applies as a minor to get the record 
corrected, immediately upon his attaining majority. Because the petitioner failed 
in his duty in not getting his name on the record as a major, no advantage can be 
obtained by the said person. Since a certificate must be held, a certificate must 
be in existence and the category, therefore, has got to be decided on the date when 
the certificate could come into existence. In the instant case the certificate could 
have come into existence on or after July 31, 1968. On that date obviously the 
petitioner was a major. He was, therefore, not a minor certificate holder, but he 
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was a major certificate holder. He would, therefore, not be governed by s. 88B 
(4) of the Tenancy Act. 


An argument was further advanced by Mr. Chaudhary that there i is a decision of 
this Court which has extended the meaning of the expression “certificated land- 
lord”. In Parvatibai Ramchandra v. Mahadu? a Division Bench of this Court held 
that the right of a certificated landlord to apply under s..88B does not lapse upon 
the death of the holder and that the same can be exercised within the specified time 
by his successor in interest. This judgment only shows that the right which-the 
landlord obtains under the certificate granted under s. 88C is a heritable right. 
The judgment has no bearing on any other point. It does not deal with the point’ 
as to from what time a person should be taken as a certificated landlord, whether 
from the date the certificate comes into existence or from an earlier date. - Since 
I have held that unless the certificate comes into existence there cannot be a certi- 
ficated holder, the argument based upon the decision in Parvatibat. Ramchandra Vv. 
Mahadu has no application. 


A further argument was advanced by Mr. Chaudhary that in any case as regards 
Narayan Yeshwant Godse (respondent No. 1) the petitioner’s claim should have 
been allowed. This argument was based upon a statement given by respondent 
No. 1 on February 28, 1965 as follows : 


“If the possession of the said half area in the land which I am doing as a tenant is given 
to the applicant-plaintiff, I will have no objection whatsoever. I have no grievance remain- 
ing about this”. 


Mr. Chaudhary’s contention on this point was that in respect of the property’ held 
by respondent No. 1 as a tenant of S. No.'204 there should have been an order in 
favour of the petitioner in spite of the fact that his application was held to be barred 
by time. What was urged was that when the tenant admitted the claim and 
expressed his willingness to the passing of an order for possession in respect of the 
land which he held, it should have been held that the tenant has waived the right 
which he had obtained by rules of limitation. Mr. Chaudhary’s contention, there- 
fore, was that although the petitioner might not have been given any relief in res- 
pect of the property held by other tenants, a relief in respect of the land held 
by Narayan Yeshwant should not have been denied’to him. The point, however, 
is whether this point was taken by. him before the Deputy Collector. I do rot 
find from the judgment of the Deputy Collector that this point was at all pres- 
sed before him oreven before the Tenancy Aval Karkun. Had this point been 
pressed before the Tenancy Aval Karkun and the Deputy Collector, those two 
authorities might have applied their mind to it and either upheld or ‘rejected it. 
But the point cannot be raised for the first time in this Court acting under 
art. 227. I, therefore, hold that the decisions of the revenue forums were correct 
and no interference is necessary. 


Rule discharged. No order as to costs. Rule discharged. 


Before Mr. Justice Vaidya. 
BALKU: LAXMAN KHATIK v. BIRU RAMCHANDRA KOTMIRE.* 


-Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), See. &8C—Holding referred 
to in s. 88C whether means other holdings of landlord apart from ‘lands leased”. 


The holding referred to in s. 88C of the Bombay Tenancy. and Agricultural Lands Act, 
1948, is the holding in respect of the ‘Iands leased’ and not the other holdings of the landlord. 


Tue facts appear in the judgment. N wo a 


H. D. Hombalkar, for the petitioner. 
M. R. Kotwal, for respondent No. 1. 


1 (1967) 69 Bom, L. R. 383. ~ Application No. 1614 of 1967. 
*Decided, April 16, 1971. Special Civil 
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' Vaipya J. .The: petitioner in the above Special Civil Application under art. 
227 of the Constitution of India, is the tenant of S. Nos. 159 /2-8, 162/3 and 189/7 
totally measuring only acres 3 and gunthas 8, situate at village Are in Karvir 
Taluka of Kolhapur. District... Respondent | No. 1-landlord filed an application 
under s. 88-B of the Bombay, Tenancy. and Agricultural Lands Act, 1948, against 
him after obtaining a certificate under’ s. 88-C for recovery of possession of the 
said lands on the ground of bona fide requirement for personal cultivation. The 
application was ‘granted ‘by ‘the “Ténancy | Aval Karkun on February 23, 1964. 
The order of the Tenanċy Aval Karkin was set aside in appeal by the District 
Deputy Collector on October 27, 1964, observing as follows : 


' “Tam satisfied that’ comparative position of land i in possession is “not considered adequately 
by the lower Court. ‘I, therefore, partly allow the appeal and set aside the order of the lower 
Court and remand to consider the issue of compaiative land in possession as required under section 
338-B and then decide the’ matter. No other issue is open for consideration.” 


_ After the remand the Tenancy Aval Karkun allowed the parties to lead evidence. 

The petitioner ‘contended that’the registered partition-decd dated December 22, 
1956, under which the landlord, bad taken to himself only 3 acres and 244 gunthas 
and given 49 acres and 9 gunthas to his son and 87 acres and 4 gunthas to one of his 
‘two wives’ was disproportionately unequal and effected solely with a purpose of 
defeating the rights of the petitioner-tenant under the provisions of the Bombay 
Tenancy Act; and there was no partition i in fact effected, as at the time of the date 
of the alleged’ partition, respondent No. 1, his son and wife were all living together 
and only at the time of the hearing ‘of the application, they were living separately 
in houses Nos. 1857 and 1899. 


‘The Tenancy Aval Karkun considered the evidence before him and found that 
there was tenant only in the suit lands; and it was, therefore, clear that the land- 
lord had taken a very small portion of 3 acres and 244 gunthas of land including 
the suit lands with-an intention to withdraw the suit lands from the tenant although 
about 30 acres of land comes to the share of the landlord if an equal partition is 
made. |The ‘Tenancy ‘A, val Karkun therefore ignored the alleged partition and 
found that respondent No. 'l-landlord had already other'lands larger i in area than 
the lands with the tenant; and, therefore, he was not entitled to possession of the 
lands in dispute in view of the provisions of s. 38-B(5)(b) of the Bombay Tenancy 
Act., Und er that ‘section the landlord shall be entitled to terminate a tenancy 
and, take possession ‘of the land ‘leased but to the extent only of so much thereof 
-as would: result in both the landlord and the tenant holding thercafter in the total 
an, equal area ‘for personal cultivation. Respondent No. 1 had,—if all lands, 
measuring acres 89 gunthas 21, alleged, to be partitioned are found to be held by 
him,;—larger area than the tenant; and therefore, by his order dated: August 14, 
1965, the Tenancy. Aval Karkun rejected the application. 


' The said order was'confirmed in appeal by the District Deputy Collector by his 
order dated January 17, 1966, after agreeing with the findings recorded by the 
‘Ténancy Aval Karkun. The said.decisions were set aside by the- Maharashtra 
Revenue Tribunal in’a revision application filed by respondent No. 1-Jandlord on 
the ground, that as the holding of the landlord had already been considered, while 
granting the certificate under s. 88-C, it was not open to the Tenancy Authorities 
to consider once again the holding of the landlord. 


The ‘said. decision of the Tribunal dated November 25, 1966, is challenged in the 
, above’ petition. “Mr. Hombalkar, learned ‘counsel for’ the petitioner, contended 
that the Tribunal has committed a manifest error in assuming that s. 88-C pro- 
ceedings involve the consideration of the holding of the landlord notwithstanding 
, that section requires only consideration of the ‘lands leased’. This contention of 
Mr. Hombalkar must be upheld because the Tribunal has observed, : 

“Section 88-C is very clear. It says only such landlord would be given exemption certi- 


ficate whose land or holding is less than or equal to the economic holding as defined in Tenaney 
Act and whose income is less than Rs. 1500/- ...” 
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It appears that the Tribunal did not care to look into sub-s. (Z) of s. 88C, which 
reads as follows : l -e 


“88-C, (1) Save as otherwise provided by sections 38-A, 88-B and 33-C, nothing in sections 
32 to 32-R (both inclusive) shall apply to lands leased by any person if such land does not exceed 
an economic holding and the total annual income of such person including the rent of such land 
does not exceed Rs. 1,500: i ; : ` 

Provided that the provisions of this sub-section shall not apply to any person who holds 
such land as a permanent tenant or who has leased such land on permanent tenancy to any 
other person.” l 


The holding referred to in the section is clearly the holding in respect ot the 
‘lands leased’ and not the other holdings of the landlord. The Tribunal, therefore, 
misconceived the section and approached the case illegally. ` 


Mr. Kotval, learned counsel for the landlord, however, submitted that although 
s. 88C did not refer to the holding of the landlord, while considering the income of 
the landlord, it was necessary to consider the holding of the landlord, and once a 
certificate under s. 88-C was granted on the basis that thé landlord- had income less 
than Rs. 1,500, it would not be open to the Tenancy Authorities to challenge that 
certificate by considering the other holdings of the landlord, which would yield 
more income. Mr. Kotwal is unable to say whether the holding of the landlord 
was in fact considered while granting the certificate under s. 88-C in connection 
with the income of the landlord because no certified copy of the said order granting 
the certificate is on the record. The certificate under s. 88C, which is on the 
record, does not show that the holding of the landlord other than the leased land 
was considered. There is nothing on the record to show that while granting certi- 
ficate under s. 88C all the holdings of the landlord were taken into account. The 
Tribunal was, therefore, quite wrong in assuming that it was not open to the 
Tenancy Authorities to consider the holding while passing an order under s. 33:B, 
particularly having regard to the provisions of s. 88-B(5)(b) of the Tenancy Act. 


Mr. Kotwal then submitted that the Tenancy Authorities had no jurisdiction 
to invalidate a registered partition-deed. This contention of Mr. Kotwal must be 
rejected because the Tenancy Authorities‘have to ascertain the holding of the 
landlord while deciding the question of restoring possession under s. 83-B (6)(b) 
of the Bombay Tenancy Act. If, in finding out the holding of the landlord, it is 
necessary for the Tenancy Authorities to consider the factum of partition or validity 
of the partition-deed they are bound to look at it and say whether itis a real parti- 
tion. In the present case the fact-finding authorities, viz. the Deputy-Collector 
and the Tenancy Aval Karkun, disbelieved the landlord and held that the parti- 
tion was a sham partition effected for the purpose of defeating the rights of a tenant. 
The terms of partition referred to above fully support their findings. It is difficult 
to believe that the partition was‘real when only the tenantded lands measuring 
acies 8 gunthas 8 and a small piece of land to make a total of acres 3 and gunthas 
24} were allotted to the landlord and disproportionately unequal proportions 
were allotted to his son and his wife. ' In my judgment, the Deputy Collector ard 
the Tenancy Aval Karkun were, therefore, right in ignoring the alleged ‘partition 
between the landlord and his son and one of his wives; and in rejecting his .appli- 
cation under s. 38-B. 


In the result, the judgment and order of the Maharashtra Revenue Tribunal 
dated November 25, 1966, in quashed. The order of the Tenancy Aval Karkun 
dated August 14, 1965, and the order of the Deputy Collector dated January 17, 
1966, are restored. ) 

Rule made absolute with costs. 
Rule made absolute. 
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Before Mr. Justice Vaidya. 


SARUBAI KALU BABAJI MAHALE v. VINAYAK GOVIND CHANDRATE*, 

Bombay. Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 33B (5) (a), 15, 31 

` —Whether order under $. 15 to be construed as order under s. 31—Applicability of s. 38B (5) (a). 

For the purpose of s. 88 B (5) (a) of the Bombay Tenancy and Agricultural Lands Act, 

1948, an order under s. 15 of the Act must be construed as an order under s. 81 of the Act 

for all purposes. Where, therefore, a tenant surrendered half the land in hbis possession 

under s. 15 of the Act and the landlord thereafter filed an application under s. 38B read 

with s. 29 (2) of the Act for possession of the remaining half of the land with the tenant, 

it was held that under s. 15 (2) of the Act an order under s. 15 must be considered as an order 

under s. 31 and that, therefore, the landlord was not entitled to possession of the land in 
view of the provisions of s. 38B (5) (a) of the Act. f 


Tue facts appear in the judgment. 


V. N. Chatrapati and S. K. Kamble, for the petitioner. 
K. Y. Mandalik, with C. R. Dalvi, for respondent No. 1. 
S. C. Pratap, Assistant Government Pleader, for respondent No. 3. 


Vatpya J. The above petition is filed by the tenant against whom his landlord, 
respondent No, 1, had filed an application under s. 83-B read with s. 29(2) of the 
Bombay Tenancy and Agricultural Lands Act, 1948, after obtaining a certificate 
under s. 88C. The application was resisted by the petitioner on the ground that 
the landlord had already obtained from him half the land originally leased to him 
for personal cultivation upon a surrender under s. 15 of the Bombay Tenancy Act, 
and hence in view of the provisions of .s. 88-B(5)(a) of the Bombay Tenancy Act, 
the landlord was not entitled to recover possession of the remaining half of the 
land, which is the subject matter.of the dispute between him and the landlord now. 
The Tenancy Aval Karkun, Dindori, who heard the-application not only against 
the petitioner but also against the other tenants, while granting an order in favour 
of the landlord against other tenants, did: not restore possession of half land, out of 
the present land in dispute, 8. No. 105 of Mulane with the petitioner. 

The landlord carried an appeal. before the Deputy Collector who set aside the 
order of the Tenancy Aval Karkun and granted possession of half the land with 
the petitioner as he was of the view that half the land was surrendered to the land- 
lord under s. 15 and not under s. 31 as required by s. 88-B(5)(a). The said decision 
was confirmed by the Maharashtra Revenue Tribunal in revision application filed 
by the petitioner-tenant. The petitioner has, therefore, filed the above petition 
under art. 227 of the Constitution challenging the validity of the orders. 

Mr. Chatrapati, learned counsel for the petitioner, contended that the view taken 
by the Deputy Collector and the Tribunal that an order under s. 15 is not an order 
under s. 31 was contrary to the plain terms of s. 15(2), which runs as follows : 

“15 (2) Where a tenant surrenders his tenancy, the landlord shall be entitled to retain 

the land so surrendered for the like purposes, and to the like extent, and in so far as the condi- 
tions are applicable subject to the like conditions, as are provided in sections 31 and 381A 
for the termination of tenancies.” ae 
This contention must be upheld because if the landlord is entitled to retain possession 
of the land subject to like conditions mentioned in s. 81 as well as for the like pur- 
pose and to the like extent, it means that for al! practical purposes an order under 
s. 15 must be considered as an‘order unders. 31. I am, therefore, ‘of the opinion 
that even for the purpose of s. 88-B(5)(a) the order under s. 15 must be con- 
strued as an order under s. 81 for all purposes. 
_ The judgment of the Tribunal and the Deputy Collector are, therefore, contrary 
to the plain meaning of s. 15(2) and must be quashed. The order passed by the 
Tenancy Aval Karkun shall stand restored and the application made by the 
landlord against the petitioner shall be rejected. 

Rule made absolute. ‘In the circumstances of the case, no order as to costs. 

: l S i Rule made absolute. 


': Decided, April 28, 1971. Special Civil Application No. 557 of 1966. 


_ 
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Before the Howble Mr. S. P. Kotval, Chief Justice, and Mr. Justice Vaidya. 
GANESHRAO KISHANRAO DESHMUKH v. DEVISINGH VENKATSINGH*. 


Hyderabad Abolition of Inams and Cash Grants Act (Hyd. VIII of 1955), Sec. 2A (2) —Whether 
Officer on Special Duty can decide appeal under s. 2A (2). 

Under s. 2A (2) of the Hyderabad Abolition of Inams and Cash Grants Act, 1955, the 
only authority to decide an appeal is'the State Government.- The State Government can- 
not delegate this power to the Officer on Special Duty. 

Merely signing below notes or agreeing to a note put up by a subordinate officer cannot 
be said to be a proper or fair or reasonable way of deciding un appeal under s. 2A of the 
Act. 

Tuljansa Janardhansa v. Comr., I. T.1 Bhujang v. Narayan Tatya Bhor®, Ashruba 
Ganpati Chavan v. Ganpat Kundalika’, S. K. Munir v. Gulsingh Lachamansingh* and 
Harla v. State of Rajasthan,’ referred to. 


THE facts are stated in the judgment. 


S. J. Deshpande, for the petitioner. 

S. P. Kurdukar, for opponent No. 1. 

A.B. Naik, for opponent No. 4 

M. R. Kotwal, Assistant Government Pleader, for opponent No. 6. 


Varya J. This petition under art. 227 of the Constitution of India is directed 
against an order purporting to be of the Government of Maharashtra communi- 
cated to the petitioner’s advocate by an officer of the Government described as 
the Officer on Special Duty, Revenue and Forest Department in respect of .an 
appeal filed by the petitioner before the Government of Maharashtra under 
s. 2A of the Hyderabad Abolition of Inams and Cash Grants Act, 1954. By the 
impugned letter dated February 3, 1967, the Officer on Special Duty informed 
the petitioner’s advocate that the appeal filed by the petitioner on July 20, 1964 
was disposed of as per Government memorandum dated February 2, 1967 and a 
note accompanying thereto. « 

The Government memorandum dated February 2, 1967 is addressed to the 
Collector of Osmanabad with reference to the appeal filed by the petitioner ard 
proceeds to decide the dispute between the petitioner and opponents Nos. 1 and 
2 as to whether opponents Nos. 1 and 2 are Kabiz-e-kadims within the meaning 


‘of s. 2(1)(e) of the Hyderabad Abolition of Inams,and Cash Grants Act., The 


memorandum states : 


“Government has given careful consideration to the’ appeal petition and the arguments 
advanced in it. It-has also examined the arguments which had been advanced by the advocates 
of the parties in the course of the enquiry made into the appeal petition by the officer on special 
duty at the instance of Government. It has perused the written arguments of the parties. 
For the reasons recorded in the enclosed note, Government considers that the eppellant has 
no case and that no modification of the Tahsildar’s order is called for in „o far as the land des- 
cribed as survey number 60 of the village Ashiva is concerned, and that in respect of survey No. 
1 of Sankaral it needs to be declared that on 20th J wy 1955 as also on Ist July 1960 Rukminibai 
widow of Ramsing was entitled to hold it as Kabij-e-Kadim-along with Kishansing Pitambersing 
ard Umraosing and that the shares of the three holders in the lands were as under; ete. ete.” 


The memorandum is signed ‘by order and in the name of the Governor of Maha- 
rashtra” by the Officer on Special Duty, Revenue and Forest Department. 

The accompanying note is a lengthy note. It gives the checkered history of 
. the litigation between the petitioner and opponents Nos. 1 and 2 since 1897 and 
the various proceedings before the High Court of Hyderabad. and other autho- 


* Decided, July 27, 1971. Special Civil 8 (1968) Special Civil Applications Nos. 


Application No. 1727 of 1967. 812 and 948 of 1966, decided by Abhyankar 
1 96s} 52 Bom. L.R. 421. and Madon JJ.,on November 8, 1968 (Unrep.). 
2 (1968) Special Civil Applications Nos. 4 (1966) Special Civil Application No. 395 


1928 to 1932 of 1966 and 1415 of 1967, decided of 1965, decided, by Tarkunde and Gokhale 
by Abhyankar and Madon JJ., on December JJ., on January 19, 1966 (Unrep.). 
14, 1968 (Unrep.). 5 [1952] S.C.R. 110. 
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rities in the former Hyderabad State and the Revenue Tribunal and this Court. 
It summarises the arguments of the advocates for the parties, who appeared and 
argued personally and also gave written arguments. There is nothing in the 
note to indicate as to who prepared the note, but it is not disputed that this note 
was prepared by the Officer on Special Duty, who heard the advocates for the 
parties and recorded the written arguments and other materials before him. 

The said order, memorandum and the note together are challenged in the above 
petition inter alia on the ground that the deciding authority under s. 2A, of the 
Hyderabad Abolition of Inams and. Cash Grants Act was the Minister, Revenue 
Department of the Government of Maharashtra and he had not heard the parties 
before deciding the matter; ard further that the hearing of the appeal by the 
Officer on Special Duty in the Revenue and Forest Department was incompetent 
because he was not the State Government, who alone could decide an appeal under 
s. 2A, of the Hyderabad Abolition of Inams and Cash Grants Act. 

As this contention must succeed, it is not necessary for disposal of this petition 
to set out any other ground or the history of the litigation, which unfortunately 
commenced in 1897 when Balabai; the predecessor-in-title of the petitioner died. 
It is enough only to point out that the dispute had once come to this High Court 
at the instance of opponents Nos. 1, 2 and another as petitioners; and on July 81, 
1962 in that matter, which was special civil application No. 1461 of 1961, Ghainani, 


C.J., and K. K. Desai, J., modified an order of the Revenue Tribunal with the 
following observations : i 


“It is not disputed that the lands vested in Government after the Hyderabad Abolition of 
Inams and Cash Grants Act came into force. The case of the first and third petitioners is that 
they are entitled to the grant of the lands under section 6, asthey were Kabize Kadim. Mr. Gupte 
has invited our attention to the judgment of the Judge of the Paigah Committee delivered on 
13-6-1947 Fasli, in which there are some observations that the ancestors of the first and third 
petitioners were in possession of the lands even in the lifetime of Balabai. It is not known on 
what evidence. these observations were made. Mr. Gandhi, who appears for the opponent, 
does not admit that the family of the first and third petitioners was in possession of the laads 
before they were assumed under Government management. He has contended that even as- 
_ suming that the petitioners family was then in possession of the lands, their rights, if any, came 
to an end when the lands were taken charge of by Government, and that as the petitioners sub- 
sequently took leases from Government they cannot now claim any rights against the opponent. 
He nas contended that the petitioners cannot, therefore, claim to be Kabize Kadim. The 
question whether the petitioners are Kabize Kadim and whether they are consequently entitled 
to the grant of the lands as occupants is therefore a disputed question, which can only be de- 
cided after proper inquiry. Such an inquiry has been directed by the Revenue Tribunal. We 
are informed that the officer competent tc hold this inquiry is the Deputy Collector. We direct 
that the Deputy Collector should hold a full and detailed inquiry in the matter. He should 
allow both the parties to lead evidence and thereafter dispose of the matter as expeditiously as 
maybe possible, without paying any regard to the status of any party.” 


We are told that this Court had to direct the authorities not to have any regard. 
to the status of any of the parties as there were some allegations with regard to 
the status of opponent No. 1 at that time. Thereafter the Deputy Collector sent 
it to the legally authorized officer to decide the question under s. 2A, viz., the 
Tahsildar, Taluka Ausa in’ District Osmanabad, who by his order dated May 5, 
1964 decided the dispute in favour of opponents Nos. 1 and 2 holding that oppo- 
nent No. 1 was the Kabiz-e-kadim of survey No. 60 of village Ashiva and oppo- 
nent No. 2 was the Kabiz-e-kadim of survey No. 1 at Sankral. Feeling aggrieved 
by the said decision, the petitioner carried the appeal to the State Government 
under s..2A of the Hyderabad Abolition of Inams and Cash Grants Act. 

Now, it is not disputed that, in connection with the said appeal, it was only 
the Officer on Special Duty, who heard the arguments of advocates for the parties 
-on November 28 and 24, 1965, in the course of what he has chosen to describe as 
“an enquiry”? In para. 6 of the note accompanying the memorandum, which is 
referrd to above. Under s. 2A(Z) if any question arises whether any person is a 
Kabiz-e-kadime, permanent tenant or tenant, the State Government or on officer 
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authorized by the Government shall decide the question. Where any question 
is decided by an officer so authorized by the State Government, any person aggrie- ° 
ved by such decision may file an-appeal to the State Government under s. 2A(2). 
The Government has not produced any notification authorizing the Officer on 
Special Duty, Revenue and Forest Department to hear an appeal or to hold any 
‘inquiry’, There is also nothing:in s. 2A(2) which enables.the Government ' to 
authorize any such officer to hear the appeal against -the decision of a Tahsildar, 
who admittedly was the Officer authorized to decide the dergon within the 
meaning of s. 2A(1). 

It is a' fundamental principle of administration of justice in civilized ne 
where rule of law is respected that normally the person or authority, who has to 
decide a question affecting rights and liberties of persons, must give a reasonable 
and fair opportunity.to the parties concerned of being heard by that authority. 
Ordinarily none should be condemned or prejudiced unheard. It is not disputed 
that under the rules of business framed under the Constitution of India,- the 
‘State Government’ means'in practice the Minister in charge of the department 
concerned. There is nothing in the orders annexed to the petition to show that 
the Minister in charge of the Revenue Department at the relevant time, who 
was concerned with the matter for the time being,’ had anything to do with the 
appeal. Mr. Kotwal, the learned Assistant Government Pleader, however, 
produced before us for our perusal the file relating to the matter in the Sachivalaya 
at Bombay and pointed out that the then Minister for Revenue had signed, below 
the signatures of the Officer on Special .Duty on the various.notes put up in the 
file including the final note deciding the appeal and the memorandum disposing 
of the appeal which was put up to him for his approval. It is true that the then | 
Minister for Revenue Department signed on January 29, 1967 the proposal for 
communicating the order as in the Government memo kept for his approval; 
and, it is only thereafter that it appears that the Officer on Special Duty wrote 
the impugned, letter dated February 8, 1967 and forwarded the memorandum 
dated February 2, 1967. It is also-true that the memorandum, as stated above, 
refers to the perusal of the written arguments addressed by the advocates for the 
parties. But it is difficult for us to believe that the written arguments and the | 
oral arguments of the advocates addressed to the Officer on Special Duty. on 
November 23 and 24 of -1965 could have had any influence on the mind of the 
deciding Minister who passed the final orders, according to the file, on J anuary 
29, 1967. 

The duty of the appellate authorities, to apply the mind independently to the 
contentions of the parties, after giving a reasonable opportunity to the parties 
to be heard, has been emphasized by Courts in India in many decisions. For 
instance, in Tuljansa Janardhansa v. Comr., I, 7.4 Chagla, C. J., and Tendolkar, J., 
ae out (p. 423) : 

..When an authority upon whom judicial functions are conferred has to decide or hear 
a case or an appeal, he can only do so provided he has heard gl! parties which are likely to be 
‘affected by the order which he is going to make. It is a fundamental principle of natural. justice 
that no Judge or no person upon whom judicial powers are conferred can come to a judicial ‘or 
a quasi-judicial decision without heaving all,parties who are to.be affected by his decision, and 
we must always assume that the Legislature who has knowledge of judicial principles and rules 
of natural justice impliedly, if not expressly, incorporate these rules whenever they confer judi- 
cial functions upon a person or an authority. If these rules of natural justice are to be excluded, 
then we must find in the statute an express provision to that effect.” 
This Court has decided in a number of matters arising from the renter in 
similar circumstances under s. 2A of the Hyderabad Abolition of Inams and 
Cash Grants Act that the Minister deciding the appeal should. give a hearing to 
the parties in these matters. In Bhujang v; Narayan Tatya Bhor®, it was observed : 


“We may also mention that it is not clear from the record as to-which person actually dis- 


1 (1950) 52 Bom. L. R. 421. Pa |. by Abhyankar and Madon JJ., on December 
2 (1968) Special Civil Applications Nos. 14, 1968 a 
1928 to 1932 of 1966 and 1415 of 1967, decided 


» 
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posed of the appeals. Under the law an apper! lies to the State Government; but the matter 
seems to have been dealt with and the arguments heard by an.officer on Special Duty, Whe- 
ther the officer on Special Duty, had the powers to dispose of appeal or the matter had to be 
decided ultimately by the Minister or some other officer, is not clear from the record. If it so 
happens that the arguments were heard by one authority while the power to dispose of the ap- 
peal vested in some other authority, say the Minister, then the appellate order will also suffer 


from a serious.defect. We are unable to find how the appeals were disposed of on the material 
placed before us.” 


In another judgment in Ashruba Ganpati Chavan v. Ganpat Kundalika’, it was 
observed : 


“Tt is said that the ultimate decisioa of the appeal is given by the Minister in charge. Thus, 
the authority deciding the appeal on behalf of the State Government is the Minister in charge. 
Further, according to the State, the arguments in suppcrt of the appeal are heard by the Spe- 
cial Officer, in this case Mr. Ranade. We are unable to understand how an authority empo- 
wered to decide the appeal can decide thematter when the arguments in supportof the order or 
challenging the, order are heard by some other authority or person. To ensure proper disposal 
of sny appeal the authority empowered to decide the matter must itself hear the rival conten- 
tions of the parties in respect of the matter required to be adjudicated. On this ground also, 


therefore, the order in appeal suffers from serious defects of procedure which cannot possibly 
be permitted.” 


Again in S. K. Munir v. Gulsingh Lachamansingh* Tarkunde and Gokhale, JJ., 
observed : i 


_ “Ih appears that the appeal under section 2A was heard.by the Officer on Special Duty, 
and section 2A provides that any question as to whether any person is a tenant or not shall be 
decided by the State Government or an Officer authorised by the Government....The question, 
therefore, when it arises, would have to be decided either by the Minister concerned or by the 
Secretsry of the Revenue Department so as to comply with the requirements of section 2A.” 


It is a well established principle of law that the function of making a quasi 
judicial decision like the one under s. 2A, cannot be delegated to another person 
or authority in the absence of statutory provision authorizing such delegation. 
There is no provision in s. 2A which enabled the Officer on Special Duty. in the 
present case to hold what he described as an ‘enquiry’. The only authority 
competent to decide an appeal under s. 2A(2) is the State Government. The 
State Government could not delegate the power to the Officer on Special Duty. 
. It may be that in the absence of any statutory requirement, the Minister was 
free to determine his own procedure reasonably. But that would not entitle 
him to delegate the power of hearing the parties to a subordinate Officer like the 
Officer on Special Duty in the Revenue and Forest Department. It is impossible 
to believe that the arguments, which admittedly were addressed to the Officer 
on Special Duty in November 1965, could have had any influence on the Mini- 
ster, who actually decided the appeal in January 1967, as stated above. The 
fact that he has countersigned the notes put up by the Officer on Special Duty 
does not necessarily mean that he applied his mind independently to the facts 
and contentions as he is required to do in exercise of his power to decide the 
appeal under s. 2A. Merely signing below notes or agreeing to a note put up by a 
subordinate officer cannot be said to be a proper or fair or reasonable way of 
deciding an appeal under s. 2A. There is nothing in the orders annexed to the 
petition before us or in the file produced by Mr. Kotwal for our perusal to indicate 
that the Minister himself had actually applied his mind to the facts and con- 
tentions involved in the case. 

In view of this position, thé above petition was adjourned twice to enable the 
Government to file an affidavit in reply repelling the allegations of non-appli- 
cation of mind on the part of the deciding Minister made by the petitioner and 
to meet the contention of the petitioner that the Minister, who decided the matter, 


3 (1968) Special Civil Applications Nos. ` 4 (1966) Special Civil Application No. 895 
812 and 948 of 1966, decided by Abhyankar of 1965, decided by Tarkunde and Gokhale 
and Madon JJ., on November 8, 1968(Unrep.). JJ., on January 19, 1966 (Unrep.). 
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had not heard him. In spite of these adjournments, however, no affidavit in 
reply has been filed. It must be, therefore, presumed, that the contention raised 
by the petitioner is correct. There is nothing before us to show that the Minister 
had personally applied his mind to the oral or written arguments of the parties 
or to the various contentions raised by the parties. Hearing of the parties by 
the Officer on Special Duty was not hearing by the Minister. Parties were, there- 
fore, denied a reasonable opportunity of being heard by the Minister deciding the 
appeal. What has happened in this case attracts the following observations 
mace by Vivian Bose, J., in Harla v. State of Rajasthan (p. 118) : 


‘...The thought that a decision reached in the secret recesses of a chamber to which the 
sui have no access and tc which even their accredited representatives have no access and 
of which they can normally know nothing, can nevertheless affect their lives, liberty and pro- 
perty by the mere passing of a Resolution, without anything more is abhorrent to civilised man. 
It shocks his conscience.” 


With respect, the above remarks made regarding a eae Government Reso- 
lution may, in the facts and circumstances of this case, be applied to the me- 
morandum disposing of the appeal and the note appended thereto as there is 
nothing on the record to indicate the process by which the Minister decided the 
appeal. 

PN ow, s. 2A, confers large powers on the State Government and the officers 
authorized by the State Government to decide (1) whether any land is an inam; 
(2) whether any inam is held with or without conditions of service; (8) whether 
any inam is a community service inam or watan; (4) whether a commutation 
settlement in respect of any watan has or has not been effected; (5) whether any 
land, held as inam is or is not alienable without the permission of the competent 
authority; or (6) whether any person is a Kabiz-e-kadim, permanent tenant or 
tenant. These are all, more often than not, complicated questions of facts as 
well as law. In the instant case, the facts are further complicated by the pro- 
tracted and hotly contested litigation before the various authorities in the former 
Hyderabad State and in this State. The legality of the various orders passed. 
in favour of the petitioner and against opponents Nos. 1 and 2 had to be con- 
sidered very carefully by the deciding authority. We find nothing in the record 
before us to indicate that the Minister who was the deciding authority had 
applied.his mind to any of these aspects of the case. 

In view of this conclusion, the order communicated by the Officer on Special 
Duty on February 8, .1967 and the memorandum dated February 2, 1967 referred 
to above must be quashed and the matter should be remitted to the Government 
for disposing of the appeal in accordance with the law and the observations 
made hereinabove. Rule made absolute. No order as to costs. 


Rule made absolute. 


Before Mr. Justice Deshpande and Mr. Justice Vaidya. 


JAGGANNATH DWARKANATH RAJE v.. THE STATE OF 
MAHARASHTRA*. 


Bombay Civil Service (7th Amendment) Rules 1971. B.C.S.R. Rule 161 (c-1)—Order compulsorily 
retiring Government servant—Duty of Government to place relevant material, on which order 
was based, before Court when order challenged under art. 226, Constitution of India— When 
Government can claim privilege regarding non: praduciton of documents—Indian Evidence Act 
(I of 1872), Sec. 123. 


Under Rule 161 (c-Z) of the Bombay Civil Service Rules, it is only when the Govern- 
ment is of the opinion that it is in the.public interest so to do, that a government servant 
could be retired compulsorily. When an order under this Rule, compulsorily retiring such 
a servant, is challenged in the High Court under art. 226 of the Constitution of India, it is 


§ ([1952]S.C.R.110. Application No. 1487 of 1971. 
*Decided, November 17, 1971. Special Civil 
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the duty of the Government to place before it, if not all, at least some relevant material to 
show that the public interest requires the retirement of the petitioner. 

Union of India v. J. N. Sinkat, Shivacharana v. State of Mysore?, Shyam Lal v. The State 
of Uttar Pradesh and the Union of India®, .The State of Bombay V. iii ela M. Doshi* 
and Kailash Chandra v. Union of India’, referred.to. 

It is not a sufficent. ground that documents are “State documents” or “Official” or aré 

‘marked *‘confidential” for a privilege to be claimed in respect of such documents by the 
Government. . It would also not be a good ground that, if they are produced, the conse- 
quences might involve the department or the Government in Parliamentary discussion 
or in public criticism, or might necessitate the attendance as witnesses or otherwise of 
officials who have pressing duties elsewhere., Neither would it be a good ground that 
production would tend te expose a want of efficiency in the administration or tend to 
lay the department open to claim for compensation. It is not enough that the minister 
or the department does not want.to have the documents produced. The minister, in decid- 

‘ing whether it is his duty to object, should bear these considerations in mind, for he ought 
not to take the responsibility of withholding production‘except in a case where the public 
interest would otherwise be damnified, where disclosure would be injurious to national 
defence, or to good diplomatic relations, or where the practice of keeping a class of docu- 
ments secret is necessary for the proper functioning of the public service. 

State of Punjab v. S. S. Singh’, Reg. v. Governor of Brixton Prison. Ex. parte Soblen’, 
Dimbai v. Doninion of. India’, Duncan v, Cammell Laird & Co., Ltd’, and Conway v. 

. Rimmer", referred to. 


Tux facts are stated i in the judgment. 


K. K. Singhavi, with c. J. Sawant, for the ene 
A. M. Setalvad, instructed by Little and Company, for the E M 


Varva J. This petition raises a difficult question under. the Bombay Civil 
Services Rules, as amended, by the Bombay Civil Services (7th-Amendment) Rules, 
1971. 

The petitioner challenges the order dated June 9, 1971 and the order dated July 
21, 1971 purporting to have been passed by the Inspector General of Police, Ma- 
harashtra State, under the said Amendment Rules of 1971 compulsorily retiring 
the petitioner “from the date of expiry of three months’ period from the date of 
receipt of the notice” dated July 21, 1971. 


The petitioner ‘was born on December 24, 1918. He was commissioned as an 
Officer in the Indian Army and after his service of 44 years he was relieved from the | 
Army in the year 1946. He was then selected for training at the Police Training 
Centre at Nasik. . After completion of the training, he was appointed as a Sub 
Inspector of Police at Poona in the year 1948. : He was confirmed in that post with 
effect from July 1, 1949. On July 3, 1968 he was promoted to officiate as Inspec- 
tor of Police. ` First he was posted at the.Police Training Centre at Nasik. He 
worked there upto December 12, 1968. . Thereafter he was posted at Parbhani. 
His work throughout was satisfactory and without any blemish. He secured 
as many as 62, rewards for his services. He was also given a reward for doing 
strenuous duties during the riots of 1965.. The remarks appreciating his 
services were placed on record by the Superintendent of Police, Satara. He 
had not received any adverse remarks in his work. He was keeping good health. 
He had never taken sick leave. Only on one occasion he made an application for 
leave on the ground of sickness, but the same was refused by the administration 
‘on the ground that he’ was fit to carry out.executive work. The petitioner was 
never asked, by the administration to subject himself to any médical examination. 


1 [1971] A. L R. S.C. 40; ° % [1963] 2 Q.B. 243. 

2 [1965] A.LR. S. C. 280. 8 [19851] ALR. Bom. 72, s.c. 58 Bom. 
8 [1955]1S.C.R.26. | L.R. 2 

4 [1958] S.C.R. 571. 9 71942] 1 All E.R. 587. 

5 [1961] A. I. R. S.C. 1346. . 10 [1968] 1 AIL E.R. 874. 

6 [1961] A.LR. S. C. 498. | e aig | 

B.L.R m21. 
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The, E therefore, submitted in’ his petition. that he was s quite fit to dis- 
charge his duties as Police Inspector. 


Notwithstanding, these facts, however, the petitioner received on November 2, | 
1970 a confidential-memo‘or order dated-October 15, 1970 through the Superin- 
tendent of Police, Parbhani, informing him that the Government had ‘decided that 
he should be retired from. service -prematurely, unless- he: himself would ‘elect to 
retire voluntarily by giving three months’ notice. ‘The said order was‘ challenged 
by-the petitioner in Special Civil'Application’ No. 2805 of 1971 contending, inter 
alia, that: the-Rule under which he was compulsorily proposed to be-retired: was 
illegal. inasmuch as the prior approval of the Central Government as-required by 
the provisions of the States Reorganisation Act was not taken by the Government 
of Maharashtra before enacting the ‘said Rule or before enforcing it. - After the 
‘petition. was. admitted, the Government withdrew: tie order and the petitioner 
dropped-the application; © «00. 2! 6 4% 

On. June 9, 1971,-he was, however, served with the impugned order annexed 
at ‘exh. ‘A’ to the petition whichis as follows: ` “ 


i “Confidential Immediate a ' No. A (R)/5288-PI (JDR)/70 ` 
z egee Bombay, 09 June, 1971. ` 

Subject: Review of cases of Class II ‘Officers of the Police Department ai judging’ ‘their 
suitability to continue in service upto: the age of 55 years or 58 years. 

‘Shri J. D. Raje, Police Inspector has attained the age of 52 years’ on 24- 12-1970, It has 
been decided he should be retired from service prematurely unless he himself would elect to 
retire voluntarily by giving three months’ notice. He is, therefore, advised to give the requi- 
site notice and retire voluntarily. If no such notice is received from him within a period of 
one month from the date of receipt of this Memo by him, necessary notice-to retire him will be 
issued by the I. G. < 

2. It will be open to him while giving the notice to apply for such leave preparatı ry to 
retirement as may be admissible to him so that he would actually retire from service on the 
expiry of the leave that may be granted to him as leave preparatory to retirement. , -_ . 

38. He should please note that no appeal representation against the above Ceoen will. be 
entertained. hy as nie ae 

oo ana ` (Så >o 
Sa a » + «sy  « | for Inspector-General of Police.. 
Tò Se.” sod te bae 
Shri J. D. Raje, Police Inspector, Through : : The Supdt. of Police, Parbhani.” 


The validity.of the said order was challenged by the petitioner in the above peti- 
tion. . The petition was admitted on July 26, 1971. In view of the urgency of ' 
the matter, the rule was made returnable within a month, . 

On behalf of the Government an affidavit in reply is filed by the Under aeu i 
to the Governmenti of Maharashtra; Home Department. ‘In that affidavit the 
facts alleged by the petitioner are substantially admitted but after correcting some 
errors in dates, it was' contended that the petitioner had made materially false 
statements in the petition with regard totwo matters, viz. (1) his confidential re- > 
‘ports and (2) the state of his health. It is stated that the petitioner was informed . 
of an adverse remark against him in the memorandum dated SEPESI 19, 1964. 
The adverse, remark was: 


“You need goading and so your work i is not up to the mark.” 


The memorandum stated that the petitioner would not be promoted. ‘to the rank - 
of Police Inspector, unless he showed definite improvement. It was also further 
stated in the. affidavit in reply that, since the year 1968 the Deputy Inspector 
General of Police and other officers under whom the petitioner. had worked had 
observed that the petitioner had been keeping indifferent health. It was pointed. 
out that even prior to 1968, the petitioner’s health had not remained as good, as' 
was claimed by the petitioner, because the petitioner had taken leave on medical 
grounds during the periods (1) November 27, 1955 to July 4, 1956 and (2) May 14, 
1958 to May 29, 1958. It.was also contended that the petitioner’ s work was not 
all throughout satisfactory or without any blemish, as stated by the- ‘petitioner. 


7 
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Mr. Singhavi, the learned counsel for the petitioner, fairly stated at the outset 
that in view of the averments made in the affidavit in reply it was clear that there 
was an error in the averments made in the petition in not mentioning the details 
of the petitioner’s sick leave prior to 1958 and the adverse remark communicated 
to him in 1964, which was referred to in the affidavit in-reply. He, however, sub- 
mitted that this error was regretted, as thé petition had to be filed in hurry and the 
petition was filed on the basis of his state of health’ and the absence of remarks 
against the petitioner as Police Inspector. Now, it is true that the petitioner 
ought to have been more careful in mentioning the facts about his health and 
confidentials. But the mere fact that he over-stated the case ignoring what 
happened: when he was a Sub-Inspector cannot be considered as sufficient to 
disbelieve the petitioner or question his probity. 

In support of-the petition, Mr. Singhavi raised the following contentions : 

(1) That the Bombay Civil Services (7th Amendment) Rules, 1971 violated 
arts. 14 to 16 of the Constitution of India insamuch as : 

(a) it conferred; unguided discretion on the Government to pick and choose a 
Government servant for compulsory retirement; 

(b) there was no provision for appeal or revision against the order of compulsory 
retirement; and f l 

(c) in applying the said Rules, the Authorities had discriminated against the 
eae aig illegally notwithstanding that he was physically fit and his services were 
excellent. l 


(2) That the said Rules were ultra vires art. 811 (2) of the Constitution of India, 
because oo i . 

(a) the rule.conferring the power, to retire compulsorily did not eyen provide for 
a minimum of 15 years’ service to the Government servants, and, hence it was 
unreasonable; and ' 

(b) the enforcement of the Rule resulted in punishing the Government servants 
and casting a stigma on. them as the Rule was required by the Circulars to be app- 
lied only when the work of the Government servants was found unsatisfactory or 
the Government servants were not physically fit to continue in Government ser- 
vice, and this could be done without giving any opportunity to the Government 
servant in contravention of art. 311 (2). 

(8) The Amendment Rules were not, consistent with the terms and conditions 
approved by the Central Government under s. 115 (7) of the States Reorganisa- 
tion Act, 1956. 

(4) Even if the said Rules were not invalid for any of the reasons set forth above, 
the impugned order dated June 9, 1971 quoted above and the order compulsorily 
retiring the petitioner dated July 21, 1971 referred to above (challenged by amend- 
ing the petition, as the order was passed subsequent to the admission of the peti- 
tion) were both in contravention of Rule 161 (c-1) of the Bombay Civil Services 
Rules, because — a ' yn 

(a) the proper interpretation of the said Rule would show that the petitioner 
could be compulsorily retired under the said Rule, only after he had attained the 
age of 55 years and the order was, therefore, premature, and 

(b) in any event, there was no material whatever Lo sitpport the order of compul- 
sory retirement-passed against the petitioner. i , 

(5) Lastly, that under the Circular dated December 16, 1970, which is annexed 
to the petition as exh. ‘C’, there should have been a review of the case of the peti- 
tioner only after he attained the age of 55 years and without such review he could 
not be compulsorily retired. 

It may be noted here that the petitioner was allowed to amend the petition with 
' a view to enable hirh to challenge the order dated July 21, 1971 at the hearing of 

the petition, as the said order was merely an order consequential to the earlier or- 
der, which was impugned in the petition. The order dated July 21,1971 is as 
follows : | 

“No.A (R) 5288-P. I. (JDR))70 
‘Office of the I. G. of Police, M. S., Bombay, 
21 July, 1971. 
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To i 
Shri J. D. Raje, 

Police Inspector. 

Through :— $ 

The Supdt. of Police, Parbhani. 

Whereas you have already attained the age of 50 years. 

And whereas it has been decided to retire you from service in the public interest as provided 
for by the Bombay Civil Services (7th Amendment) Rules 1971. i 

Now, therefore, take notice that you stand retired from service from the date of expiry of 
three month’s period from the date of receipt of this notice by you. In case you desire to avail 
yourself of whatever leave is due and admissible to you upto the age of 58 years, you- ‘should 
apply for such leave, within a fortnight from the date of receipt of this notice by you. On the 
grant of such leave you will retire from service on the date following the date on which the 
leave expires. 

Sd/- 
(E.S. Modak) 
Special Inspector General of Police.” 


It is clear that if the petitioner succeeded on any of the points (4) and (5) referred 
to above, as contended by Mr. Singhavi, it is not necessary for us to consider the 
validity of the other contentions raised by Mr..Singhavi in this petition. We, 
therefore, proceed to deal first with the fourth and fifth contentions. 
To appreciate these contentions, it is necessary to notice the history of the 
amendment of Rule 161 and the relevant Rule as amended. It is stated in the 
affidavit in reply filed by the Under Secretary that in Chapter IX of the Bombay 
Civil Services Rules, in Rule 161, which deals with compulsory retirement, an 
amendment was made with effect from September 21, 1970; and it was under that 
amendment that the earlier order communicated to the petitioner, which was in 
due course withdrawn, as stated above, was passed because the amendment itself 
was repealed by the Government. It appears that the amendment was made 
having regard to the necessity of eliminating from the public service, persons, who 
“by reason of their age, or physical health or otherwise, have become less useful 
or whose continued existence in the public service is not in the public interest”. 
The decision was taken by a Circular dated September 30, 1969. The said Circular 
was supplemented by two other Circulars dated October 17, 1969 and November 
21,1969. The Circulars are annexed to the affidavit in reply as exh. 8 collectively. 


In the Circular dated September 30, 1969 it was stated that after a recent review 
of the age of compulsory retirement of Government servants, Government has 
decided that the general age of superannuation of Government servants would con- 
tinue to be 58 years, but Government would assume powers and frame necessary 
rules to retire compulsorily, before their attaining the age of 58, “Government 
servants whose record of work and health are considered unsatisfactory or below 
average plus”. In respect of Class I and Class II Government servants, whose 
recruitment age-limit was below 85 years, the power may be exercised upon the 
completion of the age of 55 years, if their record was “unsatisfactory”, and upon 
completion of the age of 55 years, if their record was “‘below average plus”. In 
the case of Class I or Class II Government servants, whose recruitment age limit 
was above 85 years, the power was to be exercised upon completion of the age of 
55, if their record “is below average plus”. The Circular also dealt with Class ITI 
Government servants holding pensionable posts and stated that in their case the 
power would be exercised upon completion of the age of 55 years, “‘if their record 
is unsatisfactory”. We are not concerned with the rest of the contents. of the 
Circular with regard to the age of Class IIT and Class IV Government servants in 
this case, because there is no dispute that as a Sub Inspector the petitioner was a 
Class III Government servant and as Police Inspector he was a Class II Govern- 
ment servant. The Circular also provided an option to Class I and Class IL Go- 
vernment servants to retire from service on completion of age of 50 years or at any 
time thereafter by giving Government three months’ written notice in advance. 
The same option was availabe to Class III and Class IV Government servants 
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holding pensionable posts. The Circular stated: that the necessary amendments 
were being made in the Bombay Civil Services Rules to implement the above deci- 
sion of the Government and that the Government had also decided that Special 
Review Committees would be constituted to examine the record of work and health 
of the above categories of Government servants for the previous five years and to 
make recommendations on the officers proposed to be compulsorily retired be- 
cause of unsatisfactory or below the average plus records for approval of Govern- 
ment. Three separate Committees were proposed regarding (1) Class I Govern- 
ment servants, (2) Class II Government servants and (8) Class III and Class IV 
Government servants. The circular stated that these committees would hold 
meetings in the second half of January and July of each year and review the cases 
of officers who are expected to attain the age of 50 or the age of 55 in January-June 
and July-December period of the following year. In view of this Circular the 
Heads of Departments were asked to treat the confidential records of Government 
_ servants on their attaining the age of 40 and afterwords with “‘utmost care and 
' objectivity”. 

The second Circular dated October 17, 1969 stated how the Review Committees 
were constituted for the different classes of Government servants.. Thus, so far 
as Class II Government servants were concerned, the Review Committee consisted 
of (1) Chairman—the Secretary, Revenue and Forests Department (2) Member— 
Secretary, General Administration Department and (8) Member—Secretary, Ag- 
riculture and Co-operation Department, and the Circular, inter alia, stated that 
the Secretary of the concerned Department and Head of the Department concerned 
would be invited to attend the meetings. Similarly, the Review Committee for 
Class III Government servants consisted of—(1) Chairman, Secretary, General 
Administration Department, (2) Member—Secretary, Buildings and Communica- 
tions Department and (8) Member—Secretary, Industries and Labour Department 
and, the Committee had to co-opt the Secretary of the Department concerned. 
The Circular also provided that three Deputy Secretaries in the General Adminis- 
tration Department would work as Secretaries of the Review Committees. The 
Circular went on to provide as to what type of Government servants should be 
considered by the Review Committees for compulsory retirement, according to 
their age and stated : 


“the .cases of these Government servants together with their up-to-date confidential 
records should be sent to the Secretaries of the special Review Committees by November 15 
and May 15 each year for the following January and July Review Committees sessions respecti- 
tively.” s 


The Circular contained further details as to the working out of these directions, 
which are not relevant for the purposes of this petition. 

The third Circular dated November 21, 1969 made some changes in the consti- 
tution of the number of Special Committees in view of the information which the 
Government received about the number of cases of the three classes of Government 
servants, who are likely to come up for review at the 1970 January session of the 
Review Committees. A, Special Review Committee was set up for Class IT Govern- 
ment servants consisting of (1) Chairman-Secretary, Agriculture, (2) Member- 
Secretary, General Administration Department (Shri Sharma), and (8) Member- 
Secretary, Urban Development, Public Health and Housing Department. The 
Circular directed that the Head of the Department concerned would be invited to 
attend the meetings of the Committee. There were two Special Committees for 
Class III Government servants, the details of which again are not relevant for the 
purposes of this petition. It is clear from these Circulars that these Review Com- 
mittees had to consider the confidential records of the Government servants con- 
cerned and tender advice to the Government with regard to the necessity or other- 
wise of compulsorily retiring them, in the ight of the decision of the Government 
to retire compulsorily the Government servants whose work and health did not 
permit them to continue in Government service in the interest of the public. 

The manner in which the recommendations of the Special Review Committees 
set up by the Government by the said Cireulars should be treated was prescribed 
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in the Circular dated February’9, 1970, which is annexed to the affidavit in reply 
asexh. 4. Under that Circular it is pointed out that the role of the Special Review 
Committees in making. recommendations, regarding suitability of Government 
_ servants for continuance upto the age of superannuation was of advisory natitre 
and, therefore, it was necessary to obtain orders of Government on n these recom-- 
mendations, Tt further stated : 


“The Special Review Committees consist of high ranking personnel. It is, therefore, de- 
sirable that the recommendations of these committees are treated with utmost respect. - Go- 
vernment is, therefore, pleased to lay down: the following procedure ‘for obtaining orders of 
Government on the recommendations of the Special Review Committees. 

(a) In cases of Class I officers, the recommendations should be submitted by the Chairman 
of the Special Review Committees concerned to the Chief- Minister, through the Mialee in 
charge of the Department concerned, 

(b) In cases of Class IL Officers, the recommendations should be submitted by the Chali- 
man of the Special Review Committees concerned to the Minister in charge of the Department 
concerned. l l 

- (Ò As regards Class III Government servants in Sachivalaya the Chairman of the Commi- 
ttee should submit his recommendations to the Chief Secretary through the Departmental Se- 
cretary concerned and in cases of Class III Government servants (other than Sachivalaya staff) 
working-in Greater Bombay and in the mofussil;, the recommendations should be submitted 
by the Chairman:of the COREG to the Secretaries of the Administrative Departments con- 
concerned. 

2. In view of the status of the committees and the importance of the work assigned to them 
Government is of the opinion that the recommendations of the Committees should not be noted 
upon any officer lower than the one to whom they are submitted.” 


It is not necessary to quote the rest of the Circular for the purposes of this penton: 
except to state that the recommendations had to be submitted in the accompany- 
` ing ‘form : , E l ' 





Category Nameof Total List Namesof List Namesof Total Re- 
Class I the Depart- List, No.I Officers No. II Officers (Y+ Z marks 


Class II ment. ` “No.of ` ‘recommen- recommen- should’ 
or _ Cases ded for ded to be equal 
Class III reviewed © + retention retired ` ‘to No. X) 
i (X) -(Y names) prematurely 
r : (Z names) 
1 2 3 4, 5 6 : cá 8 9 





The Under Secretary in his affidavit in reply has referred to the ion Circulars 
and stated that in pursuance of the policy of the Government, as revealed in the 
said Circulars, Rule 161 was amended in 1970, and the case of the petitioner was 
reviewed by a Special Review Committee set up for the purpose and on the recom- 
mendation of the said Committee, the Government decided in the public interest 
not to continue the petitioner in public service, the petitioner having already, at 
that time, passed the age of 50. This decision was communicated by the afore- 
said confidential memo dated October 15, 1970; but the order was later withdrawn, 
as stated in the petition, because the prior approval of the Government of India 
was not obtained, under s. 81 (6) of the Bombay Reorganisation Act, 1960, though 
the prior approval] of the Government of India was obtained under s. 115 (7 ) of the 
States Reorganisation Act, 1956. It was in these circumstances that the amend- 
ment made in 1970 was repealed and the Rule was again amended, after obtaining 
the approval of the Government of India, under s. 81, (6) of the Bombay Reorgani- 
sation Act, 1960. 

The Rule was amended in exercise of the powers conferred by the proviso to 
art. 809 of the Constitution of India on the Governor of Maharashtra, and the 
Rules were called “The Bombay Civil Services’ (7th Amendment) Rules, 1971”. 
The material portion of the said Rules is contained in Rule 3 clause (c) and runs 
as follows : 
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“*(e-1) ‘ Notwithstanding anything contained in clauses (a) and (b) of this rule, the appro- 
priate authority, if it is of the opinion that it is in the public interest so to do, by giving notice 
v of not Jess than three months in writing or three months pay and allowances in lieu of such 
notice, have the absolute right to retire,— 

/ .1 (£) any Gazetted Government servant under the rule making control of the State Govern- 
" ment,— ts 

(a) if he was initially reoruited to a post for which the upper age limit for recruitment 
was less than thirty -five years, after he has.attained the age of fifty years, and 

(6) in any other case, after he has attained the age of fifty-five years; 

(ii) any Government servant who holds a post in class III service of the State, — 

(a) ifheisina pensionable service, after he has attained the age of fifty-five years; 

(b) ifheisinia non-pensionable service, after he has completed thirty years of service,” 


| Jt is not necessary to quote the rest of the Rule, but it, is enough to state that the 
. Rule referred to in the above portion of (c-1) is Rule 161 of the Bombay Civil Ser- 
vices Rules. Clause (a) of that Rule provided : 


“Except as otherwise provided in the other clauses of this rule, the date of compulsory 
' retirement of a Government servant, other than'a Class IV ‘servant, is the date on which he 
attains the age of 58 years. He may be retained in service after the date of compulsory reti- 
rement only with the previous sanction of Government, on public grounds which must be 
recorded in writing.” i ' ' 


Clause (b) is not naad to this petition, ‘as it relates only to Class TV Government 
servants. It is clear from this cule that by the 7th Amendment made to the Bom- 
bay Civil Service Rules, 1971; the Government was empowered to retire compul- 
sorily Class I and Class 1 Government servants and others mentioned in the said 
Rule subject to the conditions mentioned therein. ` 


It is in exercise of these powers that the impugned orders were ee against 
the petitioner. It is contended on behalf of the Government that the 4th and 5th 
grounds urged by Mr. Singhavi in support of the petition are not tenable. It 1s 
_ submitted that the petitioner, who was a Police Inspector being a Gazetted Go- 
. verament servant and having been initially recruited as Sub Inspector, a post for 
which upper age limit for recruitment was less than 85 years, could be compulsorily 
retired, after he had attained the age of 55 years under Rule 161 (c-1) (i) (a) and he 
was properly retired compulsorily under the -impugned order, after reviewing his 
confidential records and taking into consideration his work and performance and 
‘the orders having been passed in exercise of the discretion by the Government 

could not be questioned by him on the ground that there was no material to sup- 
port the order of’on the ground that he was efficient and fit to continue in service. 
It was also submitted that even the Circular dated December 16, 1970 did not take 
away the discretion conferred on the Government with regard to the compulsory 
retirement or require the Government to wait till the petitioner reached 55 years. 

We do not find any difficulty in rejecting the fifth contention raised ‘on behalf 
of the petitioner. The Circular relied on is the Circular dated December 16, 1970 
issued, by the: Deputy Secretary to the Government of Maharashtra, General 
‘Administration Department. The Circular runs as follows : 


, “Government has assumed powers and framed the necessary rules to retire compulsorily 
before their attaining the age of superannuation, Government servants whose record of work 
and, health are considered unsatisfactory or below average plus as daid down in Government 
Circular, General Administration Department, No. SRV-1069-D dated the 30th September 
1969. It has been decided that the enforcement of these powers should be as follows : 

(a) There will be two reviews by the Special Review Committee of the case of all class 
I and class II Govt. servants, the first being before or about the time they attain the age of 50 
and the second before or about the time they attain the age of 55. There will be only one review 

_ of class III Govt. servants before or about the time they attain the age of 55. 

(b) A Govt. servant who is cleared for continuance in service beyond the age of 50 by 
Govt. after considering the recomendations of the Special Review Committee will normally 
continue in service till he attains the age of 55. Similarly, a Govt. servant who is cleared for 
continuance in service beyond the age of 55 by Govt. after considering the recommendation 
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of the Special Review Committee, will: normally nave in service till he oe at the 
age of 58 years. 


' However, notwithstanding the clearance at the age of 50 or 55 -cases of dai I and class II 
and class IIL Govt. servants whose subsequent confidential reports are unsatisfactory or whose 
- work shows marked deterioration or who ‘are involved in a departmental enquiry of a serious 
nature should be referred by the departments concerned for review to the Spl, Review Commi- 
ttees which will take necessary action in accordance with the approved criteria and prourdace: 

By Order and in the name of the Governor of Maharashtra. 

Sd/- . 
_ Under Secretary to the Govt. of Maharashtra, General Administration’ Department. H 


Mr. Singhavi submits that when the decision tò retire the petitioner 
compulsorily was communicated to the petitioner on June 9, 1971 the petitioner - 
was in his 58rd year and hence there could not be the first review, which‘is per- 
mitted under the Circular, when the Government servant reaches the age of 50, 

according to the Circular. But it should be noted that this Circular was issued 
on December. 16, 1970 and the Rules under which the petitioner is compulsorily 
retired were made and published in the Maharashtra Government Gazette on 
April 26, 1971. Hence the mere statement in the said Circular that a Govern- 
ment servant who is cleared for continuance in service beyond the age of 50 by 
Government after considering the recommendations of the Special Review Com- 
mittee would normally continue in service till he attains the age of 55 cannot be 
availed of by the petitioner, as there was no occasion whatsoever for clearing him 
for continuance after he attained the age of 50.7 Moreover, the Circular itself, 
in the last paragraph, clearly provides for` review, even of those cases where the 
Government servants are cleared after the age of 50. This question, however, 
' cannot be of any relevance in considering the validity of the impugned orders, 
as the said orders have been passed in pursuance. of the subsequent amendment 
in 1971. The fifth ground urged by Mr. Singhavi in support of the petition is, 
therefore, without any substance. 


The fcurth ground urged by Mr. Singhavi i in so far as it is ; based on 1 the absence 
of material to support the impugned order is, however, very important in deciding 
this petition; Mr. Setalved, the learned counsel for the respondents, contended 
that the impugned orders were passed by the Government accepting the advice 
, tendered by the Special Review Committee consisting of high ranking officers, 
who had carefully considered the confidential records, work and health of the 
petitioner, and found him unfit to continue in’ Government service in the, public 
interest. He submitted that this decision of the Government could not be chal- 
lenged by the petitioner in this.Court by filing a petition under art. 226 in view of 
the settled law regarding compulsory retirement. He argued that compulsory ` 
retirement was held to be valid, as it was in the public interest and even though 
petitioner may be fit and efficient, the opinion of the Government based on the 
recommendation and advice of the Special Review Committee could not be chal- 
lenged by the petitioner before this Court. In other words, he contended that 
the opinion formed by the Government was a subjective opinion, which was not 
justiciable in these proceedings. ` 

On the other hand, it was strenuously urged by Mr. Singhavi that it was clear 
from the affidavit in reply filed by the Under Secretary in the present case that 
the petitioner had, received 62-rewards and was recommended for good work 
during riots and there was nothing to show that’ he had suffered in health, while 
he was Police Inspector, or that any adverse remarks were communicated to him, 
after he was promoted as Police Inspector. He contended, relying on the deci-. 
sion of the Supreme Court in Union of India v. J. N. Sinha’, that an order of 
compulsory retirement could be challenged on the ground that either the requi- 
site opinion was not formed or that the order was passed. arbitrarily or on col- 
‘lateral grounds or mala fide. He contended that-the impugned orders were ` 
passed arbitrarily and capriciously inasmuch as the Government was unable to 


1 [1971] A. I. R. S. C. 40. 
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place any record before this Court to support their orders or any material to show 

that the nature of the work done by the petitioner as Police Inspector or the 
condition of his health required the Government to retire him compulsorily in 
public interest. l ; 

It is, no doubt, true that the law in relation to the validity of the Rules per- 
-“mitting’the compulsory premature retirement of Govenment servants is stated 
to have been well settled by the prior decisions of the Supreme Court in Shiva- 
charana v. State of Mysore*. It was also laid down in that case (p 282) : 

“Itis true that in his petition, the petitioner has made certain allegations against the 
Home Minister Mr. Channabasappa and has suggested that the order terminating his services 
prematurely is due to his whims and fancies, and he has characterised the said order as both 
arbitrary and illegal. According to the petitioner, his past record is free from blemish and 
the Government was not, therefore, justified in coming to the conclusion that it was in the 
public interest to retire him compulsorily. The allegations made by the petitioner in that 
behalf are very vague and unsatisfactory, and so, it-would be idle to contend that if the impu- 
gned note is valid, the order terminating the services of the petitioner can still be challenged 
on the ground that it is not justified on the merits or is illegal or arbitrary. Whether or not the 
petitioner’s retirement was in the public interest, is a matter for the State Government to consider, 
and as to the plea that the order is arbitrary and illegal, it is impossible to hold on the material placed 
by the petitioner before us that the said order suffers from the vice of mala fides.” (Ttalics are 
ours). : 

Mr. Setalved submitted that the underlined proposition above would show that 
‘the decision of the Government to retire compusorily a Government servant is 
not justiciable before the Court, when it was based on a consideration of the ad- 
vice tendered by a Committee consisting of Secretaries of Departments and the 
Head of the Department. He argued that it may be that somebody else may 
take a different view, but it cannot be said that the Government acted impro- 
perly or unreasonably in acting upon the advice of the Review ‘Committee, who 
had seen the. confidential records of the petitioner and the reports received from 
his superiors. He referred to the decision in Shyam Lal v, The State of Uttar Pradesh 
and the Union of India’, and contended that the compulsory retirement did not 
amount to dismissal or removal within the meaning of art. 811 of the Constitu- 
` tion and did not involve any stigma or implication of misbehaviour or incapa- 

city.: He also referred to the decision of the Supreme Court in The State of Bombay 
v. Saubhagchand M. Doshit, in this connection, and the decision in Kailash 
Chandra v. Union of India’, and contended that the petitioner has no right 
to continue in service. merely because he thinks that he is physically fit and his 
work was satisfactory. 

Having regard to the facts and circumstances of the present case, and parti- 
cularly the averments made in the petition and affidavit in reply in this Court, 
we find that notwithstanding that the Government appears to have followed the 
_ advice given by the Review Committee the Government was unable to place 

before us any material to show that there was any defect in the working or in the 
health of the petitioner, after he was promoted as a Police Inspector, or any- 
thing before that which would justify the Government to pass an order of com- 
pulsory retirement under Rule 161 (c-1). 

As stated already, in the course of his service in the Police Department from 1948, 
the petitioner secured 62 rewards. In spite of the confidential remark, referred 
to above, communicated to the petitioner on September 19, 1964 he was promoted 
as Police Inspector on December 12, 1968. There is nothing to show that any 
adverse remark was passed against the petitioner thereafter by any one. There 
is also nothing to show that he applied for sick leave or any leave on the basis 
of his indifferent health. 

In para. 2 of the petition, the petitioner has specifically alleged that, as a mat- 
ter of fact, the petitioner in the past on one occasion did make an application on 
‘the ground of sickness, but the same was refused by the Administration on the 


2 [1965] A. I. R. S.C, 280. ” 4; [1958] S. C. R. 571. 
3 [1955] 1 S.C.R. 26. | 5 [1961] ALR. S.C. 1846. 
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ground that he was fit to carry on executive work. It is also specifically allegcd 
by him that the petitioner had never been asked by the Administration to sub- 
ject himself to any medical examination. He, has also averred that he is quite 
fit to discharge his duties. These averments are not even denied in the affidavit 
in reply. As explained already, it is not possible to question the probity.of the 
petitioner merely because in the petition an over-statement was made with regard 
to his fitness and state of health. be Bet x 


The only reply which is given to these averments in the petition by the Under 
Secretary, who has filed the affidavit in reply, is that the fact that the petitioner 
received, rewards or was appreciated for his good work in the communal riots 
“does not establish that the petitioner’s ‘work as a whole is very satisfactory or 
without blemish because the question as to whether the work of a Government 
servant is or is not satisfactory depends upon the overall assessment of his confi- 
dential record of service and such assessment cannot be made by merely consi- 
dering instances of. good work done by a Government servant’... This vague 
denial is not supported by any material on the basis of which the ‘‘overal] assess- 
ment” of the petitioner was made by the concerned authorities. We are sur- 
prised to find in the affidavit in reply a contention that the petitioner’s reference 
to the rewards or appreciation of his service is irrelevant to the rea] issues men- 
tioned in the petition. We are not told that a Sub Inspector usually secures: 62 
rewards in the course of his 28 years of service and these rewards can: be 
easily ignored by the Under Secretary, Home Department, ‘who files the. affi- 
davit in reply. In any event, we are shocked to see that the Under Secretary 
says that they are irrelevant to the issues involved in the petition, although 
the only material issue with regard to the continuance of the petitioner in 
service is as to his ability 'to work and as to. his physical fitness to continue as a 
Police Inspector. The only other thing which is stated in the affidavit in reply 
is with regard to the fact that the petitioner had taken leave on medical grounds 
during the periods from November 27, 1955 to July 4, 1956 and May.14, 1958 to 
May 29, 1958, which, as stated above, in our opinion, is entirely: irrelevant, as the 
petitioner was promoted 10 years thereafter as Police Inspector. It is. not dis- 
puted that a Sub Inspector is not promoted as a Police Inspector, unless he was 
well qualified for the promotion and was physically fit to discharge the functions 
and duties of the Police Inspector. Thus, the relevant circumstance with re- 
gard to the ability, as evidenced by securing of the awards, is submitted to be 
irrelevant and the only thing, which is stated as relevant, is the sick leave the 
petitioner had obtained 10 years before he was promoted as Police Inspector. 


In para. 7 (c) of the petition, the petitioner has submitted as follows: , 


“That the Government had no material whatsoever to come to the conclusion that it was 
in the public interest to prematurely retire the petitioner. The petitioner has rendered more 
than 25 years of meritorious service. All throughout his service. he has earned all 
regular increments and has crossed the efficiency bar. He has earned about 62 rewards for 
successfully conducting intricate and complicated cases and has secured many good entries 
and recommendatory notes from his superior officers. He has not received either an adverse 


remark or warning during all these years. The petitioner states that officers juniors to him . 


in his cadre are allowed to continue while he has been asked to retire prematurely without any 
rhyme or reason. The impugned order has been therefore passed in violation of Articles 14 
and 16 of the Constitution of India and malafide without any material whatsoever, solely on 
the whims and caprice of some officers and that the said order is not at allin the public interest.” 


In reply to this, all that is stated in the affidavit in reply is as follows : 


“With reference to ground (c) contained in the said paragraph 7, I deny the allegation 
that the Government had no material whatsoever to come to the conclusion that it was in the 
public interest to prematurely retire the petitioner or that the petitioner’s record of service 
has been satisfactory all throughout or that he has been enjoying good health or that the 
decision to make him retire by the impugned notice is without rhyme or reason or that 
the same has been passed malafide or on the whims or caprice of some officers or that the 
same is not at allin the public interest, for the reasons alleged or otherwise. I say that as 


F: 
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above stated ‘the petitioner’s confidential record òf service is not good and there were adverse 
remarks against the petitioner which were communicated to him. In any event, I say that the 
impugned decision is taken by Government on the recommendation of the said Review Com- 
mittee, which fully examined the record of the petitioner as a whole and recommended for his 
retirement, , I further submit that there was enough material before the Government to consider 
the matter ‘and make the impugned decision, I deny the submission that impugned order is 
violative of Articles 14 or 16 of the Constitution of India, for the reasons alleged or other- 
wise. I submit that the fact that any officer junior to the petitioner has been allowed to 
continue inservice, does not violate either of the aforesaid Articles, having regard to the 
object for which the impugned rule has been’ enacted. I deny all other allegations and 
submissions contained in the said ‘ground (e) which are ontsa to or inconsistent with what 
is stated in this affidavit.” 


` - It is clear that what is stated by the Under een is a bare formal denial of 


what is alleged by the petitioner. Moreover, it should be notcd here that while 
subscribing the affidavit, he has stated that he is making these staements in the 
affidavit. partly on the information gathered from the relevant records and partly 
on legal advice. He has no personal knowledge. He has not réferred to any 
particular adverse remark communicated to the petitioner other than the old 
remark of 1964 discussed above. He Has not referred to any particular recom- 
mendation made by the Review Committee with regard to the petitioner, which 
the Government took into consideration. ‘In fact; he does not know how the 
Government decided thé matter, except that the Government has taken the 


‘decision. ` 


_ But`at the hearing Mr. Setalvad showed us a report of the Committee which 
merely contains the names of those persons who were to be continued and the 


. names of others who were to be discontinued ‘and says. ‘nothing more by way of 


* 
r= 


' remark or comments with regard to any of the candidates. It is difficult, there- 


fore, to understand how the Government could make’a decision on such recom- 
‘mendation “in public‘interest”’, after taking into consideration “overall asses- 
sment” of'the work and health of the petitioner. 

'We-are, therefore, confronted in this case with a position where- the Govern- 


‘ment has not placed before us any material on the basis of which it could reason- 
_ ably or possibly be held that the work and the health of the petitioner was so 
‘unsatisfactory- that: it was in: the public interest to retire him compulsorily. 


Under Rule 161 (e-1), it is only when the Government is of the opinion that it is 
in the ‘public interest.so to do, that a Government servant could be retired, com- 
pulsorily. When the order is challenged in this Court under art. 226 of the 


‘Constitution, it is the, duty of the Government to place before us, if not all, at 
least’ some relevant material to.show that the public interest requires the dis- 


continuance of the petitioner, who was only recently promoted as a Police Ins- 
pector and who appears to have a distinguished service record in. the police service. 

It. was, “however, . strenuously urged by Mr.. Setalvad that this conclusion of 
ours is based on an inference from the noa-production of the confidential records 


_and contents thereof before this. Court, which would be a violation of the princi- 


ple of privilege, which protects the confid ential records of the Government. With 
reference to the scope and effect of s. 128 of the Evidence Act, in this connection, 
he referred to the decision of the Supreme Court in State of Punjab v. S. S. Singh’, 
and relied on a passage al p. 501 para. 12 : 

.. It is well known that in the administration of aot it is a principle of general applica- 
tion that both parties to the dispute must produce all the relevant and material evidence in 
their possession or their power which is necessary to prove their respective contentions; that is 
why the Act has prescribed,” elaborate rules to determine relevance and has evolved the 
doctrine of onus of proof. If the-onus of proof of any issue is on a party and it fails to produce 
such evidence,Section 114 of the Act justifies:the inference that the said evidence if produced 


would -be against the interest of the person who withholds it. As a result of Section 123 no 


such inference can be drawn against the State if its privilegeis upheld. That shows the nature 
and the extent of the departure from’ the ordinary rule- which is authorised by 8. 122”. 


G [1961] A. I. R. S.C. 493. 
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He also relied on a decision of the Queen’s Bench Division in Reg. v. Governor of | 
Brizton Prison Ex parte Soblen’, where Lord Denning M. R. said (p. 302) : 


,,.The court cannot compel the Home Secretary to disclose the materials on which he 
acted, but if there is evidence on which it could reasonably be supposed that the Home Se- 
cretary was using the power of deportation for an ulterior purpose, then the court can call on 
the Home Secretary for an answer: and if he fails to give it, it can upset his order. But on the 
facts of this case I can find no such evidence. It seems to me that there was was reasonable 
ground on which the Home Secretary could consider that the applicant’s presence here was not 
conducive to the public good”, i ' 


Mr. Setalvad also relied on a passage in the judgment of Lord Donovan L. J. at 
page 808. Mr. Setalvad submitted that if the Court now compels the Secretary, 
Home Department, Govt, of Maharashtra to produce all the evidence he would 
be in a position to file an affidavit, if necessary, and claim privilege, and in the 
absence of such an opportunity, no adverse inference should be drawn against 
the Government in respect of matters which raised the question of privilege. 
This argument is untenable; because it is a normal practice in hearing’ and dis- 
posing of writ petitions to rely on the affidavits filed by the parties. As this was 
an urgent matter, the matter was fixed peremptorily. The Under Secretary has 
filed an affidavit with annexures which run into about 45 pages of the paper 
book. Nothing prevented the Under Secretary to state in the said affidavit that 
the Secretary of the Home Department claims a privilege with regard to certain 
remarks or certain confidential documents relating to the service and work of the 
petitioner. In the absence of any such plea, we do not think it-is necessary for 
us to compel the Government to disclose anything. The question of privilege 
arises only when it is claimed and not when it is not claimed. Moreover, it 
is necessary to bear in mind ‘the following remarks of Chagla, C. J., in the 
judgment in Dinbai v. Dominion of India! (p. 80): . 

“It is unnecessary to state that a privilege of this nature should be rarely claimed & should 
only be claimed after the responsible Minister or the head of the department has fully satisfied - 
himself that the document whose disclosure is being resisted is really a document relating to the 
affairs of State & whose disclosure will result in injury to public interests. The scales are always 
weighed against the subject who fights against Govt., & Govt. should be loath to throw against 
him more weight in the scales by refusing disclosure of documents which are relevant to the 
issues in the suit.” 


We do not find anything in the decision of the Supreme Court in State of Punjab v. 
S. S. Singh, to compel us to order the Government to disclose all the confidential 
sources, which it has not chosen to' disclose in the affidavit in reply. It is also 
well established that it is not a sufficient ground that documents are “State doc- 
ments” or “‘official’’ or are marked “‘confidential” for a privilege to be claimed by 
the Government. It would rot be a good ground that, if they are produced, the 
consequences might involve the department or the Government in Parliamentary 
discussion or in public criticism, or might necessitate the attendance as witnesses 
or otherwise of officials who have pressing duties elsewhere. Neither would it 
be a good ground that production might tend to expose a want of efficiency in 
the administration or tend to lay the department open to claims for compensation. 
In a word, it is not enough that the minister or the department does not want 
to have the documents produced. The minister, in deciding whether it is his 
duty to object, should bear these considerations in mind, for he ought not to take 
the responsibility of withholding production except in- a case where the public 
interest would otherwise be dammnified, where disclosure would be injurious to 
national defence, or to good diplomatic relations, or where the practice of keeping 
-a class of documents secret is necessary for the proper functioning of the public 
service. (See Viscount Simon L,C. in Duncan v. Cammell Laird & Co., Lid.® 
approved in Convey v. Rimmer’). . As stated above, there is no plea of privilege 

7 [1968] 2 Q.B. 248. 9 [1942] 1 AN E.R. 587. ` 
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8 [1951] A.LR. Bom. 72, s.c. 58 Bom. L.R. 10 [1968]1 All E.R.'874. 
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before us in this case in the affidavit in reply and none can be entertained at this 
stage. Mr. Setalvad’s request for giving further opportunity to the Government 
to file an affidavit claiming privilege must, therefore, be. rejected and it must 
be held that having regard to the facts and pleadings in this case, there is no 
material at all from which it could be inferred that it was in the public interest 
to discontinue the petitioner as Police Inspector in the service of the Govern- 
ment of Maharashtra. 

It was, however, submitted very strenuously by Mr. Setalvad that under 
Rule 161(c-I) the Government had discretionary power in the public interest 
to retire the petitioner compulsorily and the scope of judicial review or judicial 
control of the exercise of this discretion, as recognised in the principles laid down 
by the Supreme Court do not justify an interference with the order passed by the 
Government against the petitioner. In support of his argument, Mr. Setalvad 
referred to the entire range of authorities dealing with the question of judicial 
review of orders of compulsory retirement beginning from Shyam Lal v. The 
State of Uttar Pradesh, and relying on (1) The State of Bombay v. Saubhagchand M. 
Doshi, (2) Kailash Chandra v. Union of India, (8) Shivcharana v. State of Mysore, 
(4) State of Madras v. Srinivasan, and (5) Batahari Jena v. State of Orissa**, Mr. 
Setalvad submitted that it is now well established that the Government had a right 
to retire compulsorily a Government’ servant subject to the Rule relating to the 
services and no Government sérvant had a right to continue in services merely 
on the ground that he was able or physically fit. He also submitted that the 
various provisions in the different Rules which were the subject matter of the 
above decisions were upheld by the Supreme Court, because when a Government 
servant was compulsorily retired, there was no implication of any punishment 
so as to attract the operation of ‘art. 811 or denial of an opportunity of service 
in the.State under-arts. 14 to 16. 

Mr. Singhavi, on the other hand, equally strenuously urged that the trend of 
judicial decisions show that the ‘Courts must exercise the powers to protect 
citizens from the exercise of arbitrary power by a public authority irrespective 
of whether the citizens were Government servants or not. He relied on the de- 
cisions of the Supreme Court in (1) Barium Chemicals Lid. v. Company Law Board”, 
(2) Rohtas Industries Ltd. v. S. D. Agarwal'*, and submitted that, although 
the said cases were under the Companies Act, the principles defining the scope 
of judicial review laid down in the said cases, would apply to all cases where 
statutory power was conferred on public authorities. Perhaps, Mr. Setalvad is 
right in his submission that the principles, which are laid down in those two cases 
with regard to the scope of judicial review cannot be extended to all cases of 
discretion, as discretion necessarily depends on the aims and objects of the 
statute under which the discretion is vested, the nature and character of the 
public authority in whom it is vested, and facts and circumstances in which the 
power is expected to be exercised, and several other circumstances which may 
be relevant to the statute. 

Mr. Singhavi, however, pointed out that even assuming that those principles 
are not applicable, the Supreme Court itself laid down in Union of India v. J. N. 
Sinha, referred to above, that even in respect of the discretion, which can be 
exercised by the Government of compulsorily retiring its servants, the order of 
compulsory retirement can be challenged on the ground either ‘‘the requisite 
opinion was not formed or that the order was passed arbitrarily or on collateral 
grounds”. He sought support from a decision of a Single Judge of the Rajasthan 
High Court in S. Joshi v. State1®, in which a rule similar to the rule with which 
we are concerned in the instant case came up for consideration. The rule was 
Rule 244(2) of the Rajasthan Service Rules, 1951. Under that rule the Govern- 
ment was vested with a power to retire compulsorily a Government servant by 
giving three months’ previous notice on the date on which he completed 25 years’ 

11 [1966] A.LR. S.C. 1827. 14 [1969] A.LR. S.C. 707. 


12 [1971] A.LR. S.C. 1516. 15 [1971] Lab. I. C. 247. 
18 [1967] A.LR. S.C. 295. 
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qualifying service or attained the age of 55 years. In that case also the order 
of compulsory retirement was passed under that Rule by the authority, who was 
the appointing authority, in respect of the petitioner in that case, as directed by 
the Scrutinising Committee, without applying its mind. The Committee there 
also consisted of the Secretary to Government and two Deputy Secretaries to ` 
Government. The Committee was required to consider the personal files and 
confidential rolls and inquiry cases, if any, of persons whose compulsory retire- 
ment was to be considered. The Rules further provided that on receipt cf the 
recommendations of the Committee, retirement orders shall be issued immediately 
by the concerned appointing authority, as per specimen enclosed. In this respect, 
it must be noted that the Rule differs from the Rules of the Government of Maha- 
rashtra with regard to compulsory retirement. In respect of the recommendations 
made by the Committee under the sources referred to above, the Government of 
Maharashtra, has a power to accept or reject the advice given by the Committee. 
That, however, does not make any difference with regard to the principles, which 
were applied by the learned Judge of the Rajasthan High Court in deciding the 
matter. He held by relying on the observations of Lord Greene, M. R., in 
Picture Houses v. Wednesbury Corpn.1® : an 


“Where a statute confers a discretionary power on a certain: functionary then there is no 
manner of doubt that the discretion has to be exercised reasonably and within the purview of 
the statute investing the discretion in such authority.” 


The order of compulsory retirement was set aside by the learned Judge on the 
ground that the appointing authority had merely followed’ the direction of the 
Scrutinising Committee without applying his mind, observing as follows (p. 255) : 


“Thus, to my mind, the outward form of document No. 9 was misleading in that, the Govern- 
ment were shown to be the author thereof and the decision in the present case was really of the 
scrutinising body so-called screening committee as mentioned in the first reply of the Govern- 
ment and from the notes placed before me the appointing authority is not shown to’ have 
come to an independent conclusion after the recommendations of the scrutinising body were 
received and it just issued-the order when the Special Secretary under whom the Deputy Se- 
cretary was working had asked him to issue such an order.” : 


It must be noticed here that in that case the Government of Rajasthan had placed 
before the Court the relevant extracts from the notes recorded in the Secretarial 
file, following the directions of the Court to keep the relevant record with the 
learned Government Advocate in the facts and circumstances of the case. 

Now, the question of judicial review of the exercise of discretionary powers 
by a public authority has been the subject matter of discussion falling within the 
scope of Administrative law or Public law or Constitutional law in all democratic 
countries. In his illuminating book, “Judicial Review of Administrative Action”, 
Second Edition (1968) Prof. S. A. de Smith, after discussing all the relevant case 
law up to the time he wrote the Second Edition of the book, summed up the 
position as follows (p. 271) : 


“The relevant principles formulated by the courts may be broadly summarised as follows. 
The authority in which a discretion is vested can be compelled to exercise that discretion, but 
not to exercise it in any particular manner.. In general, a discretion must be exercised only by 
the authority to which it is committed. That authority must genuinely address itself to the 
metter before it : it must not act under the dictation of another body or disable itself from exer- 
cising a discretion in each individual case. In the purported exercise of its discretion it must 
not do what it has been forbidden to do, nor must it do what it has not been authorised to do. 
It must act in good faith, must have regard to all relevant considerations and must disregard 
all irrelevant considerations, must not seek to promote purposes alien to the letter or to the 
spirit of the legislation that gives it power to act, and must not act arbitrarily or capriciously. 
These several principles can conveniently be grouped in two main categories: failure to exercise 
a discretion, and excess or abuse of discretionary power. ‘The two classes are not, however, 
mutually exclusive Thus, discretion may be improperly fettered because irrelevant consi- 


16 [1947] 2 All E.R. 680. mi 
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derations are taken into account; and where an authority hands over its discretion to anuther 
body it acts ultre vires. Nor, as will be shown, is it possible to differentiate with precision 
the grounds of invalidity contained within each category.” 


At page 275, he dealt with a question similar to the question in the instant case 
as follows : 


* “(7) Where thie competent authority is empowered to take a prescribed course of action if satisfied 
that it ts necessary in the public interest 


Hitherto the courts have held that they cannot go behind a statement by the competent 
authority, (in, the absence of proof of bad faith) that it was satisfied that the statutory condition 
for the exercise of the power existed. But it is. conceived that if prima facie grounds can be 
established for the proposition that the authority could not have been so satisfied, a court will 
be entitled to hold the act or decision to be invalid unless the authority itself persuades the 
court that it did in fact genuinely form the opinion which it claims to have held. In any event, 
the burden cast upon a person seeking to impugn such an act or decision is likely to be very 


difficult to discharge if the Pom pepene authority is a Minister armed with the protection of Crown 
_ privilege.” © 


After the publication of the book, there haye been very important decisions in 
the English Courts about the scope of judicial review of administrative action. 
In Padfield v. Minister of Agriculture, Fisheries and Food!", the House of Lords 
considered the entire range of authorities beginning from Julius v. Lord Bishop 
of Oxuford!®, in the context of the scheme of the English Agricultural Marketing 
Act, 1958. The majority of the House of Lords set aside the order passed by the 
Minister and. directed, the Minister.to consider the complaint of the appellants 
according to law. ` Under the scheme of the Act, the producers of milk were to 
sell their milk to the Milk Marketing Board, which fixed the different prices paid 
for it in each of the eleven regions into which England and Wales were divided. 
The differentials reflected the varying costs of transporting the milk from the 
producers to the consumers, but they had been fixed several years ago, since when 
transport costs had altered. The South-Eastern Region producers contended 
that the differential between it and the Far-Western Region should be altered 
in a way which would incidentally have affected other regions. Since the cons- 
titution of the board, which consisted largely of members elected by the indivi- 
dual regions, ‘made it impossible for the South-Eastern producers to obtain a 
majority for théir proposals, they asked the Minister of Agriculture, Fisheries and 
Food to appoint a committee of investigation and when he refused they applied 
to the Court for an order of mandamus. South-Eastern Region producers filed 
‘the writ petition before a Divisional Court consisting of Lord Parker C. J., and 
Sachs and -Nield JJ. who made an order against the Minister. That order was 
set aside by the Court of Appeal by Diplock and Russell L. JJ. being majority 
and Lord Denning M. R. dissenting Judge. Against the decision of the Court of 
Appeal the South-Eastern producers appealed to the House of Lords. In the 
course of his speech Lord Reid observed (p. 1080): 


“It is implicit i in the argument for the Minister that there are only two possible interpreta- 
tions of this provision—either he must refer every complaint or he has an unfettered discretion 
to refuse to refer in any case. I do not think that is right. Parliament must have conferred 
the discretion with the intention that it should be used to promote the policy and objecis of the 
Act; the policy and objects of the Act must be determined by construing the Act as a whole and 
construction is always a matter of law for the ‘court. -In a ma’ ter of this kind it is not possible 
to draw a hard and fast line, but if the Minister, by reason of his having misconstrued the Act 
or for any other reason, so uses his discretion as to thwart or run counter to the policy and 


objects of the Act, then our law would be very defective if persons-aggrieved were not entitled 
to the protection of the court.”’ / 


Similar'questions arose in other cases before the English Courts. See, for instance, 
(1) Breen v. AEU’® and (2) Malloch v., Aberdeen Corporation®®, These cases 


17 [1968] A.C. 997. 19 [1971] 1 AI E.R. 1148. 
18 11880] 8 AC. 214, . -> 20 [1971] 2 AUN E.R. 1278. 


336 THE BOMBAY LAW REPORTER. [VOL, LXXIV.- 


illustrate how the tendency of the Courts is to interfere with the exercise of the ` 

discretion, whenever the Court is satisfied that there is breach of natural justice 

or bad faith or failure to deal with right question or the decision is based on 
taking wrong matters into account. 


Even the Supreme Court, with respect, has now veered to this position, as: <n 
be seen from the following ‘observations in A. K. ` Kraipak v. Union of India*}, 
where Hegde J. observed (p. 154): 


“The dividing line between an administrative power and a quasi-judicial power is quite 
thin and is being gradually obliterated. ` For determining whether a power is an administrative, 
power or a quasi-judicial power one has to look to the nature of the power conferred, the person 
or persons on whom it is conferred, the framework of the law conferring that power, the conse- 
quences ensuing from the exercise of that power and the manner in which that power is expected | 
to be exercised. In a welfare State like ours it is inevitable that the organ of the State under 
our Constitution is regulated and controlled by the rule of law. In a welfare State like ours 
it is inevitable that the jurisdiction of the administrative bodies is increasing at a rapid rate. 
The concept of rule of Jaw would lose its validity if the instrumentalities of the State are not — 
charged with the duty of discharging their functions in a fair and just manner. The1equirement of 
acting judicially in essence is nothing but a requirement to act justly and fairly 'and not arbi- 
trarily or capriciously. The procedures which sre considered inherent in the exercise of a judi-' 
cial power are merely those which facilitate if not ensure a just and fair decision. In recent’ 
years the concept of quasi-judicial power has been undergoing a radical change. What was 
considered as an administrative power some years back is now being considered as a quasi- 
judicial power.”’ 


With respect, it is in conformity with the said view that we find it laid.down in 
Union of India v. J. N. Sinha, that even with regard to the discretion vested in 
the matter of compulsory retirement, the Court can interfere with it, when it is 
satisfied that the requisite opinion was not formed or that the order was based 
on collateral or arbitrary grounds, though it was held in that case having regard 
to Rule 56 (j) of the Fundamental Rules that it was not necessary to give an 
opportunity to show cause against compulsory retirement, 

Applying these principles to the.facts of the present case, therefore, we feel no 
hesitation in holding that this is one of those cases where the Court must inter- 
fere having regard to the fact that the Government is not in a position to place , 
any material or to point out any material on the basis of which the order of com- ` 
pulsory retirement was made against the petitioner. It is not disputed that such _ 
an order could be only made if his work was unsatisfactory and his health was 
indifferent or defective for discharging his duties. Health appears to us to be 
an objective fact. What is stated merely in the affidavit is that his superior 
officers had made remarks that he was keeping indifferent health. Remarks 
are not produced before us and we do not see how such remarks could be passed 
against a person who was found fit for promotion in 1968 and who never went on , 
sick leave thereafter. 

In support of his argument that the Government was entitled to rely on its 
confidential records and compulsorily retire the petitioner, our attention was 
further drawn by Mr. Setalvad to what is stated: in para 465 at page 420 of the 
Bombay Police Manual, 1959 (Volume I). That part deals with general instruc- 
tions regarding confidential reports, It says that the “Confidential”? reports 
are termed, ‘‘Confidential’”’ not only because they are meant to be entirely secret, 
but also in order that the reporting officer can put down exactly what he thinks 
and knows about his officer without risk of his remarks becoming known to his 
office and subordinates and thereby perhaps prejudicing individual officers in 
maintaining discipline. It also says that the reports are very largely used by ` 
Government or the Inspector General in arranging transfers, promotions and 
selections for special posts. Para 466 deals with instructions for writing up. of 
confidential reports. Subsequent paras deal with other rules with regard to the 
confidential reports and the circumstances in which they are communicated to 


21 [1970] ALR. S.C. 150. _ 
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the officers. Relying on these instructions in-the Manual, Mr. Setalvad sub- 
mitted that if.the Government.treated the reports as secret, not merely as 
confidential and. relied ‘on'those-materials, it cannot be said that there was no 
material for the orders: passed against -the petitioner, >’ 

As stated above, the practice of this Court in dealing with the writ petitions is 
to give an opportunity- to the Government to say whatever it has to say. in the 
affidavit in reply to the show cause notice. It was open to the Government to 
give particulars of the remarks with regard to the work of the petitioner as a 
Police: Inspector without disclosing the names of the officers, if it thought it 
necessary to do so'in the interest of the discipline in the Police force. No such 
plea has-been made in the affidavit in reply. In the absence of such a plea and 
in the absence of any material being placed before us‘we are, therefore, compelled 
to hold that there was no material whatsoever to enable the Government to come 
to the coaclusion that the work. of the petitioner was unsatisfactory or that his 
health was indifferent and, hence the public interest required that he should be 
compulsorily retired. It is not disputed that the only ground on which the Go- 
vernment can compulsorily retire or can retire a’'Government servant under Rule 
161 (c-Z) of the Bombay Civil Services Rules, is the public interest. If the public 
interest does-not require compulsory retirement, it is also clear that the peti- 
tioner is entitled to continue in service under Rule 161‘(a) until he completes.58 
years. ae orders passed aganit the PotitaRET must, therefore, be struck down 
as illega -e « 

In view.of this conclusion, we do not think it necessary or desirable to deal with 
the other points raised by. Mr. ‘Singhavi some of which are of far reaching impor- 
tance, which could be dealt with only when the facts and circumstances of the 
case require the Court to consider them. ; 

In the result the petition succeeds. Rule is madé absolute in terms of prayer 
(a) of para, 18 of the petition. Writ of: mandamus is issued to the Government 
as prayed for quashing the confidential order dated June 9, 1971 exh. ‘A’ and the 
order dated July 21, 1971 exh: ‘D’, and it is further’ directed that the respondents, 
their officers, servants and agents shall forbear from taking any action in further- 
ance ofthe said order dated July 21, 1971 and shall further pay to the petitioner 
his salary and ‘all other emoluments, including the incremeats due, on the basis 
that he continued in service notwithstanding the impugned orders, as Inspector 
of. Police.) . 

In the circumstances of the case, there wil be: no order'as to costs. 


4 
; Tate i ; - Rule made absolute. 


i a Before Mr. ‘Justice Nain. 
: AKHIL DESHASTHA RIGVEDI acres MADHYA WARTI MANDAL 


THE J OINT CHARITY COMMISSIONER, MAHARASHTRA STATE.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Sees. 2 (18), 18-—Indian Trusts Act (II of 1882), 
Sec. 3—Companies Act u of 1956)— Whether . company registered under Companies Act can 
act as trustee. 

OA Corporation can- act as a ence provided its object, claise in the Memorandum of 
_ Association so permits. ' Therefore, if a company registered under the Companies Act, 1956, 
is authorised - by ‘its object clause in its Memorandum of Association to hold property 
for, publie “religious or charitable purposes, its ownership of property for such purposes 
forms public trust and as such the company, is liable to be Begiatence under the Borabay 
, Public Trusts Act, "1950; : 

` Bhaskar’ Sadashio v. Reg. Syd Bhi y. ' Public Tp. Reg.’ Acti and ane Charity Commissioner of 
, Bombay V: Jamubhai Puishottan Kaku’, referred to. 


«Decided, September 16, 1971. First Appeal l (1948) 50 Bom. L. R. 612 
No. 848 of 1967; against "the decision of P.G. 2 (1956) First Appeal No. 657 of 1954, deci- 
Kapadia, Judge, ‘City Civil Court, Bombay, ded by Chagla C.J. and Dixit J., on July 12, 
in Charity Appeal No. 21 of 1965. 1956 (Unrep.). 


B a -H.—22 * 
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THE facts are stated. inthe judgment. : 


` R. W. Adik, with W. N. Yaride, for the appellants-applicants No. 1. | 
V. R. Gumaste, Government Pleader, for respondent.No. 1-defendant. 


Narn J. This is an appeal by the original applicants No: 1 against the order 
dated March 3, 1966 of a Judge of the Bombay City Civil Court. Applicants 
No, 1 are Akhil Deshastha Rigvedi Brahman Madhyawarti Mandal (hereinafter 
- for the sake of brevity referred to as ‘‘the Mandal”). The Mandal is a Company 
limited -by guarantee incorporated under the Indian Companies Act, 1913 and 
now under the Companies Act, 1956 under a license from the Central Govern- 
ment under s. 26 of the Indian Companies Act, 1918 corresponding to s. 25 of the 
Companies ‘Act, 1956 dispensing with the werd “Limited” in the name of the 
Mandal. Respondent No. 1 is the Joint Charity Commissioner, State of Maha- 
rashtra. Respondent No. 2-was formerly the Chairman of the Mandal. The 
order under appeal held that the Mandal was a public trust and as such was 
liable to be registered under s. 18 of the Bombay Public Trusts Act, 1959 (herein- 
after referred to as “the Public Trusts Act”) as a public trust notwithstanding 
the fact that it was a Corporation. 


- A, few facts leading: to this litigation may be briefly stated. The Mandal 
applied for and obtained a license under s. 26 of the Indian Companies Act, 1913 
to register itself under the said. Act without the words “limited” added to its 
name on the representation that it was a non-profit making concern and chari- 
table institution. The Mandal was incorporated on April 3, 1989 as a company 
limited by guarantee without the word “‘limited’’ added to its name. It appears 
between 1939 and 1961, the Mandal acquired some property for the objects set 
out in its Memorandum of Association. On October 12, 1961 the Mandal made 
an application to the Charity Commissioner fer its registration as a public trust 
under the Public Trusts Act. It is alleged on behalf of the Mandal ‘that this 
application was made under protest and to find out whether it was liable to be 
registered under the Public Trusts Act so that ıt may not be charged with the 
contravention of the provisions of the Public Trusts Act. On April 26, 1962 as a 
result of an inquiry the Assistant Charity Commissioner, Bombay, held that the 
Mandal did not’ require registration under the Public Trusts Act. It appears 
the Joint Charity Commissioner, Bombay, was not satisfied with this order. He 
therefore commenced, review proceedings suo motu and by an order dated April 
27, 1965 set aside the order dated April 26, 1962 of the Assistant Charity Com- 
missioner, held that the Mandal constituted a public trust and remanded the 
proceedings to the Assistant Charity Commissioner for inquiry and findings on 
the remaining statutory issues provided for in s. 19 of the Public Trusts Act. 


Against the decision of the Joint,Charity Commissioner the Mandal appealed, 
to the Bombay City Civil Court. By its order dated March 3, 1966 the Bombay 
City Civil Court dismissed the appeal and upheld the decision of the Joint Charity 
Commissioner. It is against the said decision that the present appeal has been 
‘filed. = 


As I have stated above the Mandal is a company limited by guarantee regis- 
tered under a license under s. 26 of the Indian Companies Act, 1913 corresponding 
to s. 25 of the Companies Act, 1956. Jt is a corporation and therefore a juristic 
person and a distinct legal entity. This is a well established proposition from 
the. time of the decision of the Judicial Committee of the House of Lords in 
Salomon V.: Salomon & Co.4 which has been followed in India by the 
Supreme Court in Bacha Guzdar v. Comr., I. T. Bbay?, S. T.- Corpn. of 
India v. Commrel. Taw Officer’, and Tata E. & L. Co. Ltd. v. State of Bihar*. Asa 
juristic person the Mandal can carry on all human:-activities subject to such 
limitations as arise from its not being a natural person and the limitations imposed 

1 [18097] A.C. 22. , 8 [1963] A.LR. S.C. 1811: 


2 (1954) 57 Bom. L. R. 617, S.C. sc 4 [1965] A.LRB..S.C. 40. 
[1955] A.LR. S. C. 74. 
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upon its activities by its own charter, contained in the Object Clause in the 
- Memorandum of Association. A juristic person cannot marry and procreate, but 
it is certainly capable.of owning property. It is also capable of owning property 
. in its capacity as a trustee. -Corporations carrying 'on'the activity of becoming 
trustees and execiitors are not unknown. There can therefore be no objection 
to a Corporation acting as a trustee provided its Object Clause in the Memorandum 
of Association so permits. - be ease 7 

On behalf of the Mandal my attention was drawn to, the definition of “trust” 
in s, 8.of.the Indian Trusts Act, 1882.,, This Act does.not apply to public trusts, 
but the definition of “trust’’ contained in it is nonetheless a proper -definition of 
the word “trust”, Section 3 provides that a. “trust” is an obligation annexed 
to the ownership of property and arising out of a confidence reposed in and accepted 
by the owner or-declared and accepted by him for the benefit of another... The 
person who reposes or declares the confidence is called the “author of the trust”. 
The person who accepts the confidence is called the “trustee” and the person for 
whose benefit the confidence is accepted is called the “beneficiary” and the subject- 
` matter cf the trust is called “trust property’’.- In my opinion, if a Corporation 
is capable of accepting the ownership of property with an-obligation annexed to 
the ownership for the benefit of anothér which may be a class of persons, there 
can be no objection to a Corporation acting as a trustee. The only question is 
whether in this case the Mandal has accepted such trust. - 

Section 2(/3) of the Public Trusts Act defines a “public trust” as under : 


“spablic trust’ means an express or constructive trust for either a public religious or chari- 
table purpose or both and ineludes...a society formed either for a religious or charitable purpose 
or for both and registered under the Societies Registration Act, 1860". 


The difference between a private trust and a public trust arises from the difference 
between ‘the objects. While in the private trust the intention is to benefit an 
individual. or a group.of persons and there is no’ public ‘religious or charitable , 
purpose, in a publie trust there is a public religious or charitable purpose. It is 
expressly provided in the definition of ‘‘public trust” that a society formed, for a 
religious or charitable purpose or. for -both: and registered under the Societies 
Registration Act, 1860.is included in the definition of “publie trust”. -There is 
no reference to'a. company incorporated’ under the Companies Act but that 
should not make any difference. Ifa company is authorised by its object clauses 
in its Memorandum. of Association to hold property in- trust for public religious 
or charitable purposes, there is no.reason why its ownership of property for such 
purposes should not form a public trust. ve 
` We must, therefore, refer to the constitution of the Mandal and find out whether 
the object clauses and the‘other previsions in its Memorandum of Association 
authorize it to hold property for publie religious or charitable purposes. We 
must “also see if there are other circumstances, if any, pointing to the existence 
of a-publie trust. Under s.. 26 ofthe Indian Companies Act, 1913 and under 
s. 25 of the Companies Act, 1956 a license can only be granted by the Central 
Government if the Company is formed for promoting commerce or science, 
religion, charity or any other useful purpose and intends to apply its profits if 
any or‘other income in, promoting its objects ahd to prohibit the payment of any 
dividend to its members: In.the ease of the Mandal the license granted to it 
by the Central Government provides that the Memorandum cf Association shall 
prohibit payment of any dividend to its members. Now, we.come to the object: 
clause in thé: Memorandum of Association of the Mandal. Several sub-clauses 
provide for establishment of a home for'the úse of Akhil Deshastha Rigvedi 
Brahman community; providing a lecture hall, educaticnal and religious classes, 
industrial workshops and hospitals ete. The. objects’ also include rendition of 
medical aid to the members of the said community, scholarships for the edu- 
cation of ‘the members of the said community and provision for gymnasiums, 
gymkhanas and other recreation. Sub-clauses (11), (12) and (18) of Cl. 3 pro- 
vide asunder: : ‘ 

(11) To accept and undertake any Trust and to act as gole Trustee or Executor in respect 


+- 
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of any estate if such acceptance and undertaking is conducive to the attainment of the above 
objects or any of them. 

(12) To accept donations for the purposes aforesaid in cash or in kind. 

(18) To hold the property and funds of the Mandal in trust to apply the same and/or the 
income thereof in promoting the above objects or any one or more of them”, 


Jt will thus appear that the object clauses contained in the Memorandum of 
Association of the Mandal expressly provide that the Mandal shall act as a trustee 
in respect of its property for the attainment of the objects of the Mandal, and 
that it shall hold such property in trust and apply the same for the said purposes, 
The educational and other purposes set out in the Memorandum would in my 
opinion constitute public religious and charitable purposes. The Mandal is 
therefore, in my opinion, a trustee in respect of the property it holds for carrying 
out the said public religious and charitable purposes and there is in existence a 
public trust which is liable to be régistered under the Public Trusts Act. 

On behalf of the Mandal it was contended that at the time of incorporation 
of the Mandal in 1989 there was no property and therefore there could be no 
public trust. It is true that there is no evidence that in 1989 there was any 
property of the Mandal and it may be that at that time the object clauses in the 
Memorandum of Association only ccntained an intention that when the property 
came into existence, it would be held by the Mandal in trust for the members of 
the said community for charitable purposes. But the moment the property 
came into existence the Mandal became a trustee in respect of the said property, 
the beneficiary was the community for whose benefit the property was held and 
the objects are those set out in the Memorandum of Associaticn. 

The second contention taken-was based on two judgments, one of Jahagirdar J. 

in the case of Bhaskar Sadashiv v. Reg., B’by. Public Tr. Reg. Act, and the other 
an unreported judgment in The Charity Commissioner of Bombay v. Jamu- 
_bhai Purshottam Kaku’. In Bhaskar Sadashiv’s case it was held that a society 
registered under the Societies Registration Act, 1860, even if itis reli- 
gious or charitable is exempt from the operation of the Bombay Public Trusts 
Registration Act, 1985. This may be a correct interpretation of the 1985 Act 
but it cannot apply to the Bombay. Public Trusts Act of 1950 because such a. 
society is now expressly iacluded in the definition of a public trust. Apart from 
this we are in this case concerned with a company and not with a society. In 
the case before the Division Bench (The Charity Commissioner of Bombay v. 
Jamulhit Purshottam Kaku) there was a Panchayat holding property for the 
benefit not of the members of a particular community but for the benefit of such 
members of that community who were members of the Panchayat. It was in view 
of that limitation that the Division Bench held that the Panchayat was not a 
publie trust and was not liable to be registered under the Public Trusts Act. 
In this case, however, the Memorandum of Association of the Mandal expressly 
_provides for holding property in trust for the objects specified in the Memorandum, 
and the beneficiaries are the members of a particular community irrespective of 
whether they are or are rot: the members of the Mandal. The Division Bench 
decision has no application to th> facts of this case. 
- Another contention taken on behalf of the Mandal was that if the Mandal was 
compelled to register itself under Public Trusts Act, it will come under dual 
contro] and such dual control will create conflict, the dual control being’ of the 
Companies Act and of the Public Trusts Act. Jn my opinion, there is no sub- 
stance in this contention. The Mandal is a trustee. With regard to its own 
constitution, it may be governed by the provisions of the Companies Act. But 
with regard to property held by it as trustee for public religious and charitable 
purposes, it will be liable to comply with the provisions of the Public Trusts Act. 
A company incorporated under the Companies Act has to comply with the other 
laws of the land applicable to its activitics. ` This does not result in any con- 
flict. 

5 (1948) 50 Bom. L. R. 612. decided by Chagla C.J. and Dixit J., on 

6 (1056) First Appeal No. 657 of 1054, > July 12, 1956 (Unrep.). 
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The last coritention taken was that if the Mandal was compelled to register 
itself under the Public Trusts Act, and it is removed as a trustee for any breach 
of trust or other malversation, the.trust would come to an end. I find no sub- 
stance in this contention. It may be that the Mandal may be found guilty of 
breach of trust or malversation of the property of the trust and may be removed 
as a trustee. There is no reason why the removal as a trustee of the Mandal 
should bring an end to the trust. * The Charity. Commissioner or the Court can 
always frame a scheme for the administration of the trust and the trust can con- 
tinue with substituted, trustees. It would not matter if iw that event the Mandal 
has to be wonld up. . Many companiés find themselves in this position, if their 
business comes to an end and their substratum is gone. This cannot be a reason 
for exempting the Mandal from registering itself under the Public Trusts Act. 

If the contention that a company even if it owns property as a trustee in trust 
for a class of beneficiaries. for public religious and charitable purpose is not re- 
quired to be' registered under the Public Trusts Act were accepted, it would result 
in large scale evasion of the provisions of the Public Trusts Act. All that the 
trustees have: to do is to register a company under the Companies Act, vest the 
trust property.in the company and become its ‘directors in order to escape the 
‘provisions of the Public Trusts Act. ‘Such a. construction is not to be favoured. 

. In the result, the appeal fails and is:dismissed. The order of the City Civil 
‘Court dated March. 3, 1966 is confirmed, hi the circumstances of the case, there 
will be no graer as to costs. ' 


Appeal dismissed. 


CRIMINAL ‘APPELLATE. 
. _ . [NAGPUR BENCH] 


| . Before Mr. Justice Bhole. « 
‘RAMCHANDRA GOVINDRAO PACHGHARE vy, ee Nesy SITARAMJI 
ADHE*. E ye 
Indiaw Penal Code (Act XLV of 1860), Sec: .435--~Possession of land in Bee between complai- 
nant and accused—Accused setting fire to and destroying přoperty put up on land by complai- 
nant—Whether accused punishable for offence’ under 8. 435. 


There was a dispute between the complainant and the accused i in respect of the posses- 
‘sion of certain land. The complainant had put. up on this land a hut and a platform to 
watch the crops. The hut contained articles wortlh’.more than Rs. 50 which belonged to 
the complainant. The. accused with intent to cause damage to the complainant set fire to 
the hut and the platform and destroyed tliem. On the question whether the accused had 
commited an offence under s. 435 of the Indian Penal Code, -1860 :— 
' Held, that even if the accused claimed possession of the land he was not justified in sett- 
. ing fire to the hut and the platform belonging to the complainant, and therefore he had 
' committed an offence punishable under s. 435.of the Code. 
ns Emperor v. ‘Dinkar!, agreed with. 
Emperor v. Balkrishna Narhar’, distinguished. 
Arman ‘Shaik v. Naimuddin Shaik’? aid doi Goundan v. Kuppuswami Goundan,* 
referred to. -> 


THE facts appear in the judgment. i 


B.B. Ranade, for the appellant, 00 O 60S too 
C. G. M adkholkar, for respondents Nos. 1-to 15 
M: M. Qazi, Assistant Government Pleader, for respondent No. 16. 


*Decided, November, 19, 1970. Criminal Ap- : Arvi, in Criminal Case No. 707 of 1967. 
peal No. 216 of 1969, against the order of “1, (1904) 7 Bom. L. R. 86. 
acquittal passed by MV. Gokhale, Sessions 2 (1924) 26 Bom. L.R. 978, s.c. [1924] 
- Judge at Wardha, in Criminal Appeal No.2 of A.I.R. Bom. 486. 
- 1969, setting ‘aside the order.of conviction and ` 3 [1936] A. I. R. Cal. 157. 
sentence passed by M. L. Somalwar, J.M.F:C.,, «4 [1948] A. I. R. Mad. 473. 
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BHore J. The original complainant is the appellant here. He is aggrieved 
by an order of acquittal passed by the Sessions Judge setting aside the order of 
conviction passed by the trial Court. The fifteen accused were prosecuted by ` 
the appellant. They were charged with offences punishable under ss. 147, 
427 and 435, Indian Penal Code. It was alleged that all of them were members 
of an unlawful assembly and in prosecution of their common object of dispos- 

sessing the complainant from the disputed field on April 20, 1966 at village Ashti, 
they came'and caused damage by setting fire to the hut of the complainant with 
an intention to cause damage to his property. One Narayan Deshmukh of vil- 
lage Ashti was the owner of S. No. 891 admeasuring 10.35 acres. The complai- 
nant purchased 6 acres out of this land by three successive sale-deeds in the year 
1959 and took possession of the same. Narayan Deshmukh was left with only 
4.35 acres of S. No. 391. It appears the vendor again by two more isar chithis 
dated February 25, 1964 and July 2, 1964 agreed to sell this land 4.35 acres to 
the complainant and that actually put him in possession of this land. These 
two isar chithis were for a sum of Rs. 4,850 out of which it is said Rs. 8,600 were 
paid to the vendor as earnest money. Instead of executing a regular sale-deed, 
the vendor Narayan Deshmukh decided to sell the field at a higher price to some- 
-body else. He, therefore, executed a sale-deed of this disputed land 4.35 acres 
‘in favour of accused No. 1 Narayan Adhe for a sum of Rs. 6,000 on March 15, 
1965. The result of this sale-deed was a dispute between N arayan Adhe ‘accused 
No. L and the complainant. Each began to say that he was in possession of this 
laid 4.85 acres. Because there was apprehension of breach of peace, therefore, 
proceedings under s. 145, Criminal Procedure Code, were held. The Sub-Divi- 
sional Magistrate passed an order holding that the possession was with accused 
No. 1. The complainant, therefore, filed a revision application and took a stay 
of warrant of possession. It was granted on April 27, 1966. 


It appears a civil suit was filed in respect of the disputed property and that 
civil suit is pending. 


The case of the complainant is that on April 20, 1966, between 12 noon and 
1 P.M., accused No. 1 along with 14 other persons and also 8 police constables 
entered into the disputed land. The complainant had his hut and also a man- 
dav on the disputed land. He had some household utensils in the hut. It is 
alleged that the accused broke open the lock of the wooden door of the fencing 
around the disputed land and destroyed the fencing. . Accused No. 1is also said 
to have set fire to the hut of the complainant. The fire spread all round and des- 
troyed the mandav belonging to him. The grievance, therefore, of the com- 
plainant is that he had suffered a loss of about Rs. 4,000 on account of the acts 
of aceused No. 1 and the others. _ That is how accused No. 1 and the others came 
to be prosecuted. 


The defence of the accused is that accused No. 1 Narayan Adhe was in pos- 
session of the disputed land because he had purchased the same from Narayan 
Deshmukh and also took possession of it. All the accused except accused No. 14 
admit their presence. At the relevant time accused Nos. 6 to 18 and 15 had gone 
there as labourers of accused No. 1. The allegation of all the accused is that 
Motiram, the son of the complainant, had set fire to the hut in order to bring 
accused No. 1 in trouble. According to them, therefore, the complainant and 
his son Motiram had falsely implicated them. , 

The learned Magistrate had found that the accused had not formed any unlaw- 
ful assembly at all as alleged by the complainant and that, therefore, all of them 
had not committed any offence of rioting. He, however, concluded that the 
prosecution had proved that the accused had committed mischief and had 
caused damage to the complainant’s property and that they had set fire to the 
hut belonging to the complainant with the intent to cause damage. The com- 
plainant was also found by him in possession of the disputed field on the date 
of the incident. Accordingly, therefore, he convicted all the accused under s. 
147, Indian Penal Code and sentenced each of them to pay a fine of Rs. 50. Ac- 
cused No. 1 Narayan was also convicted under s. 485, Indian Penal Code, and 


~~ 


, 1970] . > RAMCHANDRA GOVINDRAO V. NAYAYAN (A.0R.3.)}—Bhole J. 343 


sentenced to miy a fine of Rs. 200. . All the accused were acquitted of the offence 
punishable under s: 147, ‘Indian Penal Code. - The learned Sessions Judge, who 
heard the appeal by the accused, however, has come. to the ‘conclusion that the 
complainant was not in possession’ of the disputed land on the day of the inci- 
dent. He was influenced by the order passed by the Sub-Divisional Magistrate 
in proceedings under s. 145, Criminal Procedure Code and the finding that accused 
No. 1 Narayan Adhe was in-possession of-the disputed land. The learned Ses- 
sions Judge also held that the conviction of accused’ Nos. 1 to 15 under s. 427, 
Indian Penal Code and s. 435, Indian Penal: Code was also not proper. While 
holding this view, the learned. Sessions Judge, however, was of the view that 


there is some evidence’ with regard to the specific acts committed by accused 


No, 1 Narayan Adhe. According to him, although there is some evidence that 
accused No. 1 Narayan broke the gate and the fencing, he could not be said to 
have committed an offence of mischief under s. 427, Indian Penal Code, because 
he was in actual possession of the field. The learned Sessions J udge, while find- 
ing that there is some evidence on record to show that accused No. 1 Narayan 
Adhe had set fire to the hut belonging- to the complainant, held that he could 
not be said to have committed any -offence under s. 485, Indian Penal Code. 
For this view of his, he relied on Emperor v. Balkrishna Narhar?, Arman Shaik 
v. Naimuddin Shaik*, and Vatyapurt Goundan v. Kuppuswami Goundan®. Accor- 
dingly, therefore, he allowed the appeal and set aside the order of conviction 
under ss. 427 and 485, Indian Penal Code. This order of acquittal, therefore, is 


` challengéd”here by the complainant. The only point, therefore, that arises here 


for consideration is to see whether ‘this order passed by the ‘learned Sessioris 


Judge i is legal and proper. 


It is common ground that the complainant was not present on the field on 
April 20, 1966.and he had gone to Arvi. His son Motiram and his servant were 


‘the only persons present. It is common ground that accused No. 1 along with 
the others had gone there.to take possession along with the help of the police at 


the time when it is alleged they have committed the offence. It ig also common 
ground that there were proceedings under s. 145, Criminal Procedure Code on 


-account of dispute regarding possession ‘of 4.35 acres of land between accused 


4 


No. 1 and the complainant. It is also common ground that the Sub-Divisional 
‘Magistrate had passed an order that accused No. 1 was in possession of this dis- 
puted land. The complainant had gone in revision and obtained a stay of the 
operation of the Sub-Divisional Magistrate’s order. ‘It also appears that a civil 
suit is pending regarding this disputed:land. In view of these circumstances, 
I do not propose to go into merits of this case regarding the possession. In view 
of the fact that the issue regarding possession is being litigated in a civil Court, 
it would not be feasible for this Court in this proceeding to consider this issue of 
possession ' prima facie or otherwise. I do not, therefore, deal: with that point 
at all. 

The only point, therefore, that remains here for consideration is whether ac- 
cused No. 1 and the other accused had committed offences punishable under 
ss. 427 and 485, Indian Penal Code. Whoever, with intent to cause or knowing 
that he is likely to cause, wrongful loss or damage to the public or to any person, 
causes the destruction of- any property, commits “mischief.” The point that 
arises here for consideration is to see whether accused No. 1 or the other accused 
had with intent to cause or knowing that he is likely to cause wrongful loss or 
damage to the complainant, caused destruction’ of any ‘of his property. In view 
of the circumstances of this case, I would hold that the claim of the complainant 
that he was in possession of the disputed land is doubtful. I will, therefore, 
now proceed to answer the question on this basis, 

We have séen that the learned Sessions Judge found ‘that there is some evi- 
dence as regards, specific acts committed by accused No. 1 Narayan Adhe. He 
found that there is hardly any evidence in so far as the other accused are con- 


` 4° (1924) 26 Bom. L. R. 978, S.C. [1924] 2 [1986] A. I. R. Cal. 157, 
A. I. R. Bom. 486. 3 [1948]}A. I. R. Mad. 473. 
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cerned. The learned Sessions Judge alsc found as-a question ‘of fact that there 
is some evidence on record to show that it was accuscd No. 1 who set fire to the 
said hut. According to him, however, accused No. 1 had a bona fide claim of 
right and, therefore, he’could destroy the hut and he could destroy the fencing. 
We have, therefore, to see whether this view of the learned Sessions Judge is 
correct. In so far as the facts of this case are concerned, we have the disputed 
-land 4.35 acres in S. No. 891 at village Ashti. There was a platform to watch 
the crops in this disputed land. There was also a hut which contained some 
articles and, the value of these articles exceeded Rs. 50. There is enough evi- 
dence to establish that this hut and the platform belonged to the complainant. 
Exhibjt 39 is a copy of notice given to the complainant by the vendor Narayan 
Desbmukh. By that notice he admitted the existence of mandava as well as gud 
piled by the complainant. The vendor Narayan Deshmukh demanded from the 
complainant that he should remove this mandava as well as the gud piled, by 
him in his field: In addition to this admission by the vendor, there is also the 
evidence of the defence witness Punjab examined by the accused. He admits 
that this mandava ard, the hut which were burnt, belonged to the complainant 
Ramchandra. There is, therefore, no doubt that this mandava and‘ the hut 
belonged to the complainant. 


The question, therefore, that arises here for consideration is this: Can ac- 
cused No. 1, even if he is in possession ‘of the disputed land 4.35 acres, destroy 
the hut and the mandava in that land belonging to the complainant Ramchandra? , 
In my view the learned Sessions Judge when he relied on Emperor v. Balkrishna 
Narhar, Arman Shaik v. Naimuddin Shaik and Viayapuri Goundan v. Kuppu- 
swami Goundan, committed an error because those cases were on different facts. 
Those cases dealt with the offence of mischief to the properties which were 
claimed by either parties. Those cases were not in respect of a property which 
belonged to the accused but which property was in the property belonging to 
the other. It appears tome, therefore, that the learned Sessions Judge fell into 
error when he relied upon those cases. The learned, advocate for the respon- 
dents-accused also relies on the case reported in Emperor v. Balkrishna Narhar. 
Let us see whether he is right in relying on that case. l 


This Court was considering in the above said case an application in revision 
from an order:of conviction for house-trespass in order to commit offence and 
also with committing mischief. It was a dispute between two neighbours over 
what was alleged by the accused to be a party-wall belonging to himself and the 
complainant: The complainant inspite of á notice to the contrary had proceed- . 
ed, to erect an addition to this wall. The notice given by the accused warning 
him not to do so was not hceded. The complainant proceeded to add to the wall 
in order partly to support the stair-case which he proposed to put up. . The 
very same evening the accused pulled down that addition which consisted, of an 
added or-raised brick wall. The complainant, therefore, filed a criminal com- 
plaint. The accused had also filed a civil suit to restrain the complainant from 
proceeding with that wall. He obtained an e# parte interim injunction in the 
civil suit which subsequently was made absolute pending the hearing of-the suit. 
It was nder these cirewmstances, after the interim injunction had been made 
absolute, that this criminal ease came fer final decision before the learned, Magis- 
trate. Therefore, the question there was not of a property belonging exclusively 
-to the complainant or a property claimed to be that of the accused. The ques- 
tion’ there was of the joint.wall which was claimed by both the parties. The 
accused, also claimed. bona fide right in that joint wall. The question before the 
Court in that case was this: Can it be fairly said to be free from all reasonable 
„doubt that the accused here’ committed criminal trespass to insult. or annoy the 
complainant? Can it be~-said that the accused, did this with intent to cause or 
„knowing that he was likely to cause a wrongful loss or damage to the complai- 
- nant? This Court in that case relying on certain English eases and on the pro- 
position of what is known as abating a nuisance, took a view that the accused 
had not committed any offence or a mischief. Therefore, the facts and circum- 
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stances of that case were quite different from the facts and circumstances of our 
case. In our case there is a dispute in respect of 4.35 acres of land. Each of 
the parties claims possession of the land. There is, however, clear evidence to 
show that the platform and the hut which were on this disputed land belonged 
to the complainant If, therefore, the accused had destroyed the hut can it 
be said in these circumstances that he, had committed an offence under s. 485? 
I will not go into the question of fencing because of the civil litigation which is 
pending. 

Now, therefore, the possession of land is doubtful. The hut and the watching 
platform: belonged to the complainant. There is satisfactory evidence to show 
that accused No.. I. had set. fire to this property and destroyed it. He has done 
so with an intent to cause or knowing that he is likely to cause a wrongful loss 
or damage to the complainant. There is no doubt that he has done so inten- 
tionally. Even if he claims possession of the land, in my view, he cannot des- 
troy or set fire to the hut and to the property belonging to the complainant. If 
a trespasser left say his walking stick or a watch on the field of another person, 
the owner will not be justified in damaging the watch or destroying his stick or 
set fire to the articles. In that view of the.matter, therefore, I hold, that accused 
No. 1 had committed an offence punishable under s 485, Indian Penal Code. I 
am also reinforced in this view by a judgment of this Court in Emperor v. Dinkar.’ 
I, therefore, partly allow this appeal and set aside the order of acquittal in so far 
as accused No. 1 (respondent No. 1) under s. 485, Indian Penal Code, is concer- 
ned, I dismiss the appeal in so far as respondents Nos. 2 to 15 are concerned 
and also for. the offence under s. 427, Indian -Penal Code in so far as respondent 
No. 1 is concerned. I, therefore, convict respondent No. 1 under s. 435, Indian 
Penal Code, and sentence him to pay a fine of Rs. 200;in default to suffer rigo- 
rous imprisonment for a period of 2 months. If respondent No. 1 has not paid 
the fine, he should pay the same within one month, 


| Appeal partly allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mody and Mr. Justice Khan. 
SARDAR. AJITSINGH SANTOKSINGH v. STATE OF MAHARASHTRA*. 


‘Land Acquisition Act (I of 1894), Secs. 4, 6, 5A, 55—Rules under s. 5A published in R. 
91738,-30-38-1926**—Individual notice of notification under s. 4 to person whose land sought to 
be acquired whether necessary—~Whether invalid notification under s. 6 exhausts efficacy 
of notification under s. 4. 


The non-service of an individual notice as contemplated by rule 1 of the statutory rules 
framed by the Government of Maharsahtra under s. 55 (1) of the Land Acquisition Act, 
1894, will render the subsequent notification issued under s. 6 of the Act invalid. 

An invalid notification under s. 6.of the Act will exhaust the efficacy of the notification 
under s. 4 on which it is based. 

State of M. P. v. Vishnu Prasad', applied. 


Tre facts appear in the judgement. 


C. G. Madkholkar, for the petitioner. 
P. G. Palshikar, Assistant Government Pleader, for-respondents Nos. 1 to 4. 


Mopy J. This is a petition praying for a writ under Article 226 of the Con- 
stitution of India quashing certain notifications issued under sections 4 and 6 


4 (1904) 7 Bom. L.R. 86. Bombay ‘written by F.G. Hartnell Anderson, 
*Decided, November 14/16, 1970. Special 1970 ed. p. 52 (published by Government of 
Civil Application No. 377 of 1969.’ . Maharashtra). 


**Manual of Land Acquisition for State of 1 [1966] A `. R. S.C. 1593. 
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of the Land Acquisition Act, 1894 (hereinafter referred to as the Act). The 
State of Maharashtra, the Commissioner, Nagpur Division, the Collector, Charda 
and the Special Land Acquisition Officer, Chanda, are the respondents. 


The petitioner by a purchase-deed purchased a land bearing khasra No. 198/1 
of Ballarpur, taluka and district Chanda admeasuring 2.45 acres from one Sadas- 
shiv Krishnaji Khanke. The deed is dated 29th January 1966 and it was re- 
gistered on the same day. On the same day, the petitioner gave intimation of 
his purchase to the Patwari of Ballarpur to effect mutation entries. It'is stated 
in the petition and not denied in the counter affidavit that such a mutation entry 
was made-towards the end of 1967, the exact date.is not mentioned, but we are 
informed, across thé Bar that it was 16th November 1967. 


A, notification under section 4 of the Act was published in the Maharashtra 
Government Gazette dated 1-2-1968 for acquisition for the publie purposes 
mentioned in the notification. . Amongst the lands sought to be acquired by 
the notification were 47,250 sq. ft. out of the petitioner’s said land bearing khasra 
No. 198/1. On 22nd August 1968, a ‘notification was published in the Maha- 
rashtra Government Gazette under ‘section 6 of the Act and amongst the lands 
acquired thereunder and the lands mentioned therein, were 47,045 sq. ft. out of 
the petitioner’s land bearing khasra No. 198/1. In the second week of November 
1968, the petitioner received a notice from the Special Land Acquisition Officer, 
respondent No. 4, which states that it is a notice under clause 8 of.section 9 of 
the Act. The notice bears no datc. It gave notice to the petitioner to appear 
‘before the fourth respondent -on .26th November 1968. It is the petitioner’s 
case that it was from this notice that the’ petitioner came to know for the first 
time about the said, acquisition proceedings in respect of his said land. The 
petitioner appeared before the fourth respondent in pursuance of the Said notice 
and raised various contentions. One of such contentions was that he had re- 
ceived no notice or an individual notice after the notification under section 4 was 
issued and he had therefore been unable to raise objections as contemplated by 
section 5A of the Act and that the notification under section 6 having been issued 
in such circumstances was invalid. 


The petitioner has raised several contentions in the petition in support of his 
case that the notifications under sections 4 and 6 are invalid. At the hearing, 
the petitioner has, however, confined his case to one argument. That argument 
is that it is compulsory that an individual notice should have been served on the 
petitioner, that no such notice was served on him, that the petitioner, theréfore, 
got no opportunity whatsoever to raise objections as comtemplated. by section 
5A, that, therefore, the notification under section 6A, has not been validly issued 
and lastly that not only the notification under section 6 in so far as his land is 
concerned be set aside but that the notification under section 4 also in so far as 
it affects his land should be quashed and set aside. In view of the fact that only 
this contention has been urged by the petitioner, it is unnecessary for us to refer, 
and we, therefore, do not refer, to the other facts and contentions contained 
in the petition and in the counter affidavit filed on behalf of the respondents. 
It is stated in the counter affidavit that the petitioner had urged all his conten- 
tions before the fourth respondent when he appeared in answer to the said’ notice 
under section 9. It is; however, not disputed on behalf of the respondents that 
the objections which the petitioner can urge under section 5A, could not in law 
have been urged at the stage when the petitioner appeared in answer to that 
notice under section 9, that is, after the section 6 notification was issued. It is 
not disputed that-an-opportunity. to urge objections under section 5A, must 
precede the publication of a notification under section 6 and that they cannot 
be urged after such a notification is issued. It is clear that the mere fact that 
the petitioner attempted to urge or in fact urged objections which could have 
been urged under section 5A, at the later stage aftcr the section 6 notification was - 
issued, “cannot prejudice the petitioner’s present contention about invalidity 
of the notification under section 6 on the ground of want of individual notice 
before the notification under section 6 was issued. But what has to be decided 
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is whether it was obligatory to serve the individual notice on the petitioner, as 
canvassed by the petitioner, before the notification under section 6. was issued. 
In paragraph 9 of the counter affidavit, it has been stated : 


“Tt is submitted that the record-of-right was not corrected till 28-8-1967, on which date, 
its copy was supplied by patwari. Notice was then issued to the petitioner and his objections 
were duly considered by respondent: No. 4, as stated hereinbefore.” 


It may be noted that an extract from the relevant reccrd-of-rights is annex- 
ed as annexure RI to the counter affidavit. It shows the name of the petitioner’s 
vendor Sadashiv Krishnaji, and not that of the petitioner against the land with 
which we are concerned in this petition. It should, however, be noted that un- 
der the signature of the Patwari “S. S. Dhakate” who certificd the extract, there 
appears the date “28-8-1967”, which is the date on which the Patwari issued the 
certified copy of the extract and it is this date which is referred to in paragraph 
9 of the counter affidavit. The words “notice was then issued to the petitioner” 
are capable of creating a little misunderstanding because of the use of word “then.” 
The notice here referred to was not issued shortly after 28th August 1967. Mr. 
Palshikar, the learned counsel for the respondents, stated that the reference to 
the notice here was to the said notice under section 9, which was received, by the 
petitioner in the second week of November, 1968. The mutation entry was 
already made, as stated earlier, towards the end of 1967. 


The contentions urged: on behalf of the petitioner divide themselves into three 
groups as under : : 


(i) to give an effective opportunity to the petitioner to be heard under section 5 (A) of the 
Act, service on the petitioner of an‘individual notice of the notification under section 4 was 
mandatory but that in this case, although the said purchase-deed in favour of the petitioner was 
not only registered but the necessary mutation was effected in the record-of-rights long prior 
to the issue of the notification under section 4, no such individual notice of the Notification 
under section 4 was served on the petitioner ; ; 

(ii) service of such individual notice on the owner of the land sought to be acquired being a 
pre-requisite to the issue of a'notification under section 6, the result is that if such individual 
notice is not served, the notification under section 6 is invalid; 

(iii) if the notification under section 6 is invalid, the efficacy of the notification under sec- 
tion 4 on which the former is based gets exhausted, and no second or further notification under 
. Section 6 can be issued on the basis of the same notification under section 4. 


Sub-section (J) of section 4 provides : 


“Whenever it appears to the (appropriate Government) (or the Commissioner) that land 
in any locality (is needed or) is likely to be needed for any public purpose, 2 notification to that 
effect shall be published in the Official Gazette, and the Collector shall cause public notice of the 
substance of such notification to be given at convenient places in the said locality.” 


It is clear that what sub-section (1) of section 4 requires is that the notification 
under the sub-section must, firstly, be published in the Official Gazette and, 
secondly, the Collector must cause public notice of the substance of such notice 
to be given at convenient places in the locality in which the land intended to be 
acquired is situate. Sub-section (1) of section 5-A provides : 


“Any person interested in any land which has been-notified under section 4, sub-section 
(1), as being needed or likely to be needed for a public purpose or for a Company may, within 
thirty days after the issue of the notification, object to the acquisition of the land or of any land 
in the locality, as the case may be.” . 


Neither section. 4 nor section 5-A contains any provision for the service of an 
individual notice on any person interested in the land sought to be acquired by 
a notification issued under section 4. However, the relevant part of sub- 
section (1) of section 55 of the Act provides: 


“The (appropriate Government) shall have power to make rules consistent with this Act 
for the guidance of officers in all matters connected with its enforcement, and may. from time 
to time alter and add to the rules so made ;” 
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As appearing from the Manual of Land Acquisition for State of Bombay, 
written by F. G. Hartnell Anderson and published by the Government-of Ma- 
harashtra in the edition of 1970, the State Government has framed certain Rules 
in respect of section 5-A, in exercise of the powers so conferred by section 55. 
Rule No. 1 of those Rules provides as under: . 


- “Whenever any notification under Sec, 4 has been published but the provisions of Sec- 
17 have not been. applied; and the Collector has under Sec. 4 (7) issued notices to the parties 
interested; and on or before the last day fixed by the Collector in those notices in this behalf 
any objection is lodged under See. 5-A (2): firstly, the Collector shall record the objection in his 


- proceedings; secondly, the Collector shall consider whether the objection is admissible according 


to these rules.” 


This Rule 1 forms part of the statutory Rules made by the State Govern- 
ment in exercise of the statutory power delegated to it under section 55 (1). 
The Rules are framed for the guidance of the officers as stated in section 55 (J). 
The Rules, therefore, have the force of law. The provision in the said Rule 1 
that “the Collector has under section 4 (1) issued notices to the parties interested”’ 
clearly indicates that, for the purpose of giving an adequate opportunity to the 
owner of land in respect of which a notification under scction 4 (1) has been 
issued, notice must be. given to him as a “party interestcd” in that land. In 
other words, this provision for giving an individual notice to the owner or other 
party interested in the land, contained in Rule 1 is by the Rule made an additional 
mode of publishing the notification under section 4. It is in addition to the pu- 
blication in the Official Gazette and the publication by the Collector ‘as required 
under. sub-section (Z) of section 4 and all these three kinds of publications stand 
on an equal footing. The additional provision: of publication as required by 
‘Rule I is obviously required to be made for obvious reasons. Acquisition of 
land under the Act is for public good and in the public interest and the owner of 
land even if unwilling to part with, it, is compelled by legislation to part with it. 
It is to provide him a fair opportunity. to urge his objections under section 5-A. 
Rule 1 provides that an individual notice must be given, because a general public 
notice is provided under section 4 (Z), though it would amount to a constructive 
notice to the owner, was not thought to be enough or fair as it may not in fact 
come to the notice of the owner. Mr. Palshikar, the learned counsel for the res- 
pondents, did not dispute that this rule does require individual notices to be 
served on all persons interested in the land covered by the notification under 
section 4 at the date of such notification. He, however, contended that this’ 
provision is only directory and not mandatory, with the result that even if a person 
interested in the land happens not to have been served, with such an individual 
notice, it would not invalidate the notification under section 6 issucd, thereafter. 
He did not dispute that the non-publication in the Official Gazette and by the 
Collector as required under sub-section (I) of section .4 would render the noti- 
- fication under section 6 invalid. In our view, because the effect of the publica- - 
tion of the notifications under sections 4 and 6 would be to compulsorily de- 
prive the owner of his land even against his will, the requirement of the Rule of 
service of individual notice contemplated by the said Rule 1 must stand on the 
same footing as the other two modes of publication mentioned in sub-section (J) 
of section 4 and it is, therefore, mandatory and not merely dircctory. All the 
‘said three forms of publishing the notification under section 4 are a pre-condi- 
tion to the issue of a notification under section 6. The non-service of an indivi- 
dual notice as contemplated by Rule 1 would render the notification issued under 
section 6 invalid because it would not give proper opportunity to the person in- 
terested, to urge his objections ‘as contemplated by section 5-A. 

In the case before us, it is common ground that no-individual notice as con- 
templated. by Rule 1 was served upon the petitioner before the notification under 
section 6 was issued. Considerable time prior to the ‘issue of the notification 
under section 4 the purchase-deed in favour of the petitioncr was not only re- 
gistered, but a mutation entry was made in the record -of-right against the land 
with which we are concerned in this petition. What appears to have happened 


t 
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is that for’ a considerable time-after‘the mutation entry-was effected, it was not 
brought to the notice of the authority concerned -and that for want of inquiry 
iœ- that ‘behalf,’the- officer who issued- the notification under section 4 did not 
know that the petitioner had purchased the land: The result was that an 
individual notice was in, fact served as, required. by Rule,1 but it was served on 
the verdor who was.no, longer interested in the land after he executed the sale- 
deed in favour of the petitioner. As a matter of fact,at the date of such service 
the vendor himself was dead, and the notice was accepted by the son of the ven- 
dor. But whatever’ be the reason why such an individual notice was not served 
on the petitioner, ‘the fact remains that he was not served. Mr. Palshikar point- 
ed, out that as a matter of fact, after the notification ‘under sectiôn 6 was issued, 
the’ petitioner’ did come ‘to’ know’ of ‘the acquisition proceedings and did urge 
all his objections including those objections which he covld have urged under 
section 5-4 and that he was heard. :In our opinion, the correct stage at which 
the objections under the, provisions. of, section 5-A, are to be urged is before the 
notification under section 6 is.issued. The petitioner had no opportunity to do 
so for, want of service of an individual notice.upon him. The mere fact that the 
petitioner did urge those objections, and was, heard after the notification was 
issued under section;6 would not prevent the notification under section 6 being 
held invalid. We, therefore, hold that the impugned notification under section 
6- was, invalid for want of individual notice contemplated by the rile 1 having 
been served upon the petitioner, before. such notification, was issued. 

The Jast contention of the petitioner is that if the notification under section 4 
is' held. to be ‘invalid, it must be. declared that.the notification under section 6 
has:éxhausted, itself and; is not available for the issue of any second, or subsequent 
notification under section 6 based; upon. the: same notification under section 4. 
In this connection, reliance has been placed by Mr. Madkholkar, the learned 
counsel’ for the: petitioner, on the. judgment of the Supreme Court in the State 
-of M..P.sv. Vishnu Prasad}, . In.that case, after a notification was issued under 
section: 4..0f the Act, successive notifications were issued, from time to time under 
section 6 in respect of different pieces of lands covered, by that notification under 
section 4 and-the validity of the notifications under section 6 subsequent to the 
first, notification under section 6.was,under challenge.. The Supreme Court in 
its: judgment, considered ,various. relevant, provisions of. the Act and a majority 
of the,Court:held that after the first notification. was issued under section 6, the 
efficacy: .of the, notification under section 4 was exhausted and no subsequent 
notification could be issued under section 6 in respect of any land although it 
may fall under the notification issued, under section 4 and that such further and 
subsequent, notifications were invalid, ‘We’ reproduce below some material 
een from that judgment of the maj jority of the Bench (p. 1600) : 


lt seems to us clear that once a declaration under s 6 i is made, the notification under 

S. 4 a must;be exhausted, for it has served its purpose. There i is nothing in ss. 4, 5-A and 6 to 
suggest that, s.4 (1) isa kind of reservoir from which the government may from time to time 
draw, out land and make declarations with respect to it successively. If that was the intention 
behind sections, 4, 5-A. and 6: WEW would have found some indication of it in the language used 
therein. ji But as we read these three sections ‘together we can only find that the scheme is that 
s. 4 specifies the locality, then there may be survey and drawing of maps of the Jand and the con- 
sideration, whether the land i is, adapted for the purpose for which it has to be acquired, followed 
by objections and making up of its mind ‘by ‘the government what particular land out of that 
locality it needs, This is followed bya declaration under s. 6 specifying the particular land 
needed and that i in our opinion ‘completes the. “process and the notification under s. 4 (1) cannot 
be: further. used thereafter. At the stage-of s..4 the land is not particularised but only the loca- 
lity is mentioned; at the stage of, s: 6 the land i in the locality i is particularised and thereafter it 
seems to US that the notification under s. 4 (1) having served its purpose exhausts itself. The 
sequence of events from a notification of the intention to acquire [s. 4 (1) ] to the declaration under 
. 6 unmistakably leads one to: the-reasonable conclusion that when once a declaration under 
Section, 6 particularising the area out of the area in the locality specified in the notification under 


1 [1966] A. I. R. S. C. 1598. | 
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Section 4 (1) is issued, the remaining non-particularised area stands automatically released. - 
In effect the scheme of these three sections is that there should be first a notification under s. 
4 (1) followed by one notification under s. 6 after the government has made up its mind which 
land out of the locality it requires.” 


In that case it was contended that where the-land is required ii a small project- 
and the area is not large, the Government may be able to make up its mind once 
for all what land it needs, but whereas in that case the land was required for a 
large project requiring large area of land, the Government may not be able to 
make up its mind all at once and it should, therefore, be held that issuance of 
successive notifications under section 6 based on the same notification under 
section 4 was not invalid. The Supreme Court, however, observed ‘as under 
(p. 1600) : 


“Tt is urged however that where the land is required for a small project and the area is not 
large the government may be able to make up its mind once for all what land it needs, but 
where as in the present case land is required ‘for a large project requiring a large area of land 
Government may not be able to make up its mind all at once. Even if it be so there is nothing to 
prevent the government from issuing another notification under s. 4 followed by a notification 
under s. 6. As we have said before, the government’s power to acquire land in a particular 
locality is not exhausted by issuing one notification under s. 4(1) followed by a notification 
under s. 6. The interpretation which has commended itself to us therefore does not deprive 
the government of the power to acquire more land from the same locality if later on it thinks 
that more land than what has been declared under s. 6 is needed. It can proceed to do so by 
a fresh notification under s. 4 (1) and a fresh .declaration under s. 6. Such a procedure would 
in our opinion be fair to all concerned; it will be fair to government where the prices have fallen 
and it-will be fair to those whose land is-being acquired where the prices have risen. Therefore 
as we read these three sections we aré of opinion that they are‘integrally and intimately con- 
nected and the intention of the legislature was that one notification under s. 4 (1) should be 
followed by survey under s. 4 (2) and objections under s. 5-A and thereafter one declaration - 
under s. 6. There is nothing in ss. 4, 5-A and 6,which supports the construction urged on 
behalf of the appellant and in any case it seems to us that'the construction which commends 
itself to us and which has been accepted by-the High Court is a fair construction keeping in 
view the background to which’ we have referred. ` Even if-two constructions were possible, 
which we think is not so; we would be inclined to the construction which has commended 
itself to us because’that construction does not restrict the power of the government to acquire 
land at any time it deems fit to do and at the same time works fairly towards persons whose 
land is to be acquired compulsorily.” 


These observations have been made by the Supreme Court 1 in a case which con- 
cerns issuance of successive notifications from time to time under section 6 based 
upon the same notification under section 4. The judgment is, therefore, of 
necessity concerning such a state of facts. In the case before us; only one noti- 
fication under scction 6 was issued based upon the notification under section 4. 
We have held the notification under section 6 to be invalid but the above obser- 
vations made by the Supreme Court in respect of successive notifications under 
section 6 do, in our opinion, apply with equal force to the facts as existing in the 
case before-us because the reasoning and the ratio appearing in this judgment 
of the Supreme Court can apply to the facts before us. ‘Even an invalid noti- 
fication under section 6 would exhaust .the efficacy of the notification under 
section 4 on which it is based.‘ We, therefore, uphold ‘the petitioner’s 
contention and hold and declare that as the notification under section 6 had in 
- fact been issued, though it has been held by us to be invalid, the efficacy of the 
notification under section 4 has been exhausted and no second, or further noti- 
fication can be issued on the, basis of the said notification under section 4. We, 
however, want to make one thing clear. The‘notification under section-6 relates 
to lands other than the land of the petitioner with which this petition is con- 
cerned, Our judgment and declaration is confined only to the land of the peti- 
tioner and our judgment and declaration’ in no way relates to or concerns the 
other lands.mentioned in the said notification under section 4. 


* 


1970.) v. ` AJITSINGH V. STATE (A.0.3.)—~—Mody J. 351 


We, therefore, declare the notification under section 6 in so far as it relates to 
the petitioner’s land khasra No. 198/1.òf'Ballarpur to be illegal and set it aside 
to that extent. We further declare that, the efficacy” of the notificaiion under 
section ‘4 in.so.far as it relates to the petitioner’s.said land has been exhausted 
and, no further, or subsequent notification under section 6 can be issued on the 
basis of the said notification tinder section-4. As the costs must follow the évent, 
we order the i aa to pay the petitioner’s costs of this penuaan: 
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ge T ‘Before Mr. Justice Padliye ‘and Mr. Justice Khan. 


“ NAGPUR DISTRICT CENTRAL co- OPERATIVE BANK LTD. v. DIVI- 
SIONAL JOINT REGISTRAR, CO- OPERATIVE SOCIETIES, NAGPUR*. 


Maharashtra Co-operative Societies Act (XXIV of 1961),, Secs. 78,2 (6) (D (10), 48-43—Maha- 
_rashira Co-operative Societies Rules, 1961, Rules 10, 38-47-—Constitution of India, Seventh 
'- Schedule.» List I entries 43-45, List II eniry 32; art. 246-—-Banking Regulation Aci (10 of 
1949) —Reserve Bank of India Act (2 of 1934)—Whether Registrar has power to take action 
- ; <| Unders. 78 of Co-operative Societies Act.against committee, members of committee and directors 
: of a co-operative bank registered under the Act--State Legislature whether competent to enact 
- Aci id - wth 
The Maharashtra Goconetutins Societies “Act, 1960, is.a legislation concerning co-operative 
-° societies including co-operative banking societies: and falls in entry 32 of List II of the Se- 
' -venth Schedule to the ‘Constitution of India. This legislation in its true nature and cha- 
racter is for the purposes of governing or.controlling the affairs of co-operative societies 
and not “banking.” “Therefore, the provisions of s. 78° of the Act are a valid piece of legis- 
lation and the Registrar has, power under this section to issue a show cause notice to any 
committee of a co-operative bank which is registered under the Act and any member of 
such committee including the directors in respect of any default or negligence in the per- 
formance of the duties imposed on it or him by the Act or the Rules or the bye-laws. Sec- 
tion 78 also gives the, power to the Registrar to remove the committee or the members 
thereof if any such action is called for. 

, ` Entry 43 in List. lof the Seventh Schedule to the Constitution of India excludes all co- 
operative societies including the trading, banking, insurance and. financial co-operative 
societies. “Banking” in entry 45 of List I does not mean the banking corporations but 
: means only, the, conduct of banking business by corporations. 

co o, Entry, 32 in List IT- of the Seventh Schedule to the, Constitution of India relates to co- 
- operative. societies and embraces all the co-operative societies including those exclusively 
: doing the banking business. -Under this entry the State Legislature is entitled to make 
`i, a law, with-respect to the co-operative societies as regards its incorporation, regulation and 
winding up and it was competent to enact the Maparanitra Co-operative Societies Act, 
1 1960, neve s.78 thereof. N 

i <., Sadhu Singh v. State!, agreed with. 
AG. of ‘Alberta V: A, -G. of Canada’, A.-G. of Alberta v. A.-G. of Canada‘, State of Orissa 
v. M. „A. Tulloch & Cot, Waverly Jute Mills v. Raymon &.Co®., Board of Revenue, Madras v. 
Rr S. Thaver®, Harakchand v. Union of India’, Bank of Commerce, Khulna v. Nripendra’, 
T Prafulla. Kumar Mukherjee v, Bank of Commerce, Limited, Khulna,® State of Rajasthan v. G. 
» Cheala, ‘Manmohan Deo v.: State of Bihar" and ee C: H. Socy. v. State (Maha 8, 


. referred to, oe 2a 2 l adds TS 


Bie + 


Tar facts are stated i in the P 


M. N. Phadke and K. H, Deshpande, for the. petitioners, - : 
C. S- Dharmadhikari, Additional Government ERRET for the respondents and 
the Advocate General. F 


* Decided, “April 30, 1971,+ „Special Civil 6 [1968] A. I. R. S. C. 59. 
(ADDIM No. 897 of 1970.. > 7 [1970] A. I. R. S.C. 1458. 
, i [1970] A. 1. R. P. & H. 528. as 8 [1945] A.I. R.F.C. 7. 

2 ` [1989] A. I. R. P. C. 53. zi 9 pen F.C.R. 28. 

3 [1948] A. I. R: P. C.76. , l _ ` 10 [1959] A. IL. R. S. C. 544. 
sA [1964] A. I R. 5. C. Tae “= 1L [1961] A'I. R.S. C. 189. 
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PapuyE J. The petitioner is a Co-operative Scciety registered wmder the 
Maharashtra Co-operative Societies Act, 1960 having its registercd office at 
Nagpur. It does banking business and is known as a Central Co-operative Bank 
within the meaning of that expression used in the Reserve Bank of India Act, 
1984. The primary object of this Society is to finance the other Co-operative 
Societies in the district and is now covered by the Banking Regulation Act, 1949 
as amended. by the Banking Laws (Application to Co-operative Societies) Act, 
1965 and has been granted a licence under the Reserve Bank of India Act, 1934. 
The sole business of the petitioner-Society. is that of banking, -that is, to accept 
deposits from the public and lend the money to the Co-operative Societies in the 
district and to invest the deposits in other spheres. 


The petitioner-Society has framed its bye-laws, according to which the Board 
of Directors of the Society consists of not more than twenty three members and 
is entrusted with the management of the business and affairs of the bank. The 
Board, is elected by the share-holders of the bank and holds office-for a period 
of three years. The present Board of Directors of the petitioner was elected in 
September 1968 and in ordinary course will hold office till July 1971 or till the 
new Board of Directors assumes office. The original petitioner was Ramkrishna 
Paikuji Samarth who was the elected Honorary Secretary of the Board of Direc- 
tors. The original petitioner Ramkrishna died, during the pendency of this petition 
and application was made by the Society through its Chairman and the Chair- 
man for being substituted as petitioners and to continue the petition. -The 
questions raised in the petition were of much importance and the-State did not 
object to the substitution being made and accordingly though the matter did not 
fall strictly under O. XXII of the Code of Civil Procedure, the substitution was 
ordered as the State wanted the main contention involved in .the case decided 
once and for all. 


The Divisional Joint Registrar of the Co-operative Societies who is respondent 
No. 1. to this petition issued a notice to the petitioner-Society through its Chairman 
on July 7, 1970 detailing the several acts of omission and commission by the 
Society and showing the several defects and irregularities on the part of the 
management and required the Board of Directors of the petitioner-Society as 
to why the Chairman and the Directors of the Board of Directors of the said 
bank should not be removed and one or more administrators be appointed in 
its place. This notice is purported to be issued under his powers under s. 78(J) 
of the Maharashtra Co-operative Societies Act, 1960. Subsequently on July 9, 
1970 a corrigendum, was issued to the earlier notice dated July 7, 1970 suggest- 
ing some minor corrections in the earlier notice. This notice dated July 7, 1970 
with the corrigendum dated July 9, 1970 is challenged by the petitioners as 
being without jurisdiction and, the petitioners pray that s. 78 of the Maharashtra 
Co-operative Societies Act, 1960 be declared as not applicable to the Central 
Co-operative Banks and that the Divisional Joint Registrar, Co-operative Societies, 
has no jurisdiction to initiate any action under s. 78 against the petitioners and 
other members of the Board of Directors of the petitioner-Bank. The petitioners 
also pray for a writ of mandamus or any other appropriate writ, direction or 
order to quash the notice dated July 7, 1970 with its corrigendum which' was 
issued, by the Divisional Joint Registrar, Nagpur, under s. 78 of the Maharashtra 
Co-operative Societies Act. 


The challenge which was originally made was threefold. First it was urged 
that it was not within the power of the Registrar to interfere under s. 78 of the 
Societies Act with a banking institution which is governed by the Banking 
Regulation Act, 1949 and not by the Maharashtra Co-operative Societies: Act, 
1960. It is urged that even though it is a society registered under the Maha- 
rashtra Co-operative Socicties Act, yet as itis engaged in doing the business of 
banking, it is outside the pale of the State Act and there is a total lack of juris- 
diction in the State Act to deal with the banking concern such as the petitioner 
No. Lis. In other words, it is contended that the State Legislature has no 
competence to make a law with respect to any bank including.a co-operative 
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society doing the business of banking or to legislate in respect of any matter which 
relates directly or indirectly to the banking as the subject is exclusively within 
the competence of the Central Legislature. Secondly, even if the Registrar gets 
the jurisdiction under s. 78 of the Co-operative Societies Act to deal with the 
society doing banking business, still his jurisdiction is confined to the organi- 
sation of the society and, not to its functioning, that is, the jurisdiction does not 
extend in respect of the banking business as such and since the notice is in respect 
of the alleged defaults in the conduct of the business of banking and not with the 
constitution of the society as such, the Registrar had no jurisdiction to issue such 
a notice, Thirdly, the notice dated July 7, 1970 with its corrigendum is on the 
face of it mala fide and is liable to be struck down. 

So far as the third challenge-is concerned, Mr. M. N. Phadke,' the learned 
counsel for the petitioners, later did not press the ground of mala fide with a 
request that liberty be reserved, to the petitioners to urge this ground if and when 
a final order is passed against the petitioners on an enquiry if held. We per- 
mitted the’ petitioners to withdraw this challenge with the liberty as asked for. 
Only two challenges, therefore, survive in the present case. 

The Maharashtra Co-operative Societies Act, 1960, hereinafter called the So- 
cieties Act was enacted by the State Legislature under the powers conferred on 
it by Entry No. 32 of the List II, that is the State List, of the Seventh Schedule 
of the Constitution of India. The preamble to this Act shows that it is made 
with a view to providing for the orderly development of the co-operative move- 
ment in the State of Maharashtra in accordance with the relevant directive 
principles of State policy enunciated in the Constitution of India. It defines 
“Central Bank” under s. 2(6) which means a co-operative bank, the objects of 
which include the creation of funds to be loaned to other societies, Under s. 2(7) 
“Committee” means the committee of management or other directing body, 
to which the management of the affairs of a sociéty is entrusted. Under s. 2(10) 
‘Co-operative Bank” means a society which is doing the business of banking as 
defined in‘cl. (b) of sub-s. (1) of s. 5 of the Banking Companies Act, 1949 (now it 
is amended as Banking Regulation Act, 1949) and includes any society which is 
functioning or is to function as a Land Development Bank under Chapter IT. 
There are different kinds of societies for different purposes, such as Federal 
Society, Agricultural Marketing Society, Consumers Society, Co-operative Bank, 
Farming Society, Housing Society, Processing Society, Producers Society, Re- 
‘ source Society and a General Society. The petitioner-Society falls under the 

head “Co-operative Bank”, ' 

Chapter IV of the Societies Act deals with Incorporation, Duties and Privileges 
of Societies. Section 48 puts restrictions on the borrowings by the society and 
provides that a society shall receive deposits and loans from, members and. other 
persons only to such extent and under such conditions, as may be prescribed or 
specified by the bye-laws of the Society. Sub-section (2) of s. 48 empowers the 
Registrar to impose by general or special order additional conditions on any 
society or class of societies subject to which and the extent upto which such 
society or class of societies may receive deposits, issue debentures or raise loans 
from any ereditor other than a Central Bank. Section 44 provides for regulation 
of loan-making policy and s. 45 puts restrictions on other transactions with non- 
members. The State Government has also framed rules known as the Maha- 
rashtra Co-operative Societies Rules, 1961 in exercise of the powers conferred 
by sub-ss. (1) and (2) of s. 165 of the Societies Act. Rule 10 gives the classification 
and siub-classification of the societies and a co-operative bank is one such class 
which is sub-classified into (a) Central Bank and (b) other Banks. Rules 38 to 
47 deal with raising of funds by the Societies by accepting loans or deposits, 
regulation of loans to be granted by the societies, the conditions to be complied 
with by the members applying for loans, manner of recalling of loan and restric- 
tions on borrowing from more than one credit society. 

The Central Legislature has enacted an Act called the Banking Companies 
Act, 1949, which is a pre-Constitution Act and was enacted under the legislative 
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powers given to it under the Government of India Act, 1985. This Act has 
further been amended, and it is now known as the Banking Regulation Act, 1949. 
The Act, as it was originally enacted, was for the purpose of consolidating and 
amending the law relating to banking companies, It deals with the business of 
the banking and controls the banking business in the country. Large powers 
are given to the Reserve Bank of India to issue directions to the Banking Cor- 
porations which may be in the public interest or to prevent the affairs of non- 
banking Corporations being conducted in a manner detrimental to the interests 
of the depositors or in a manner prejudicial to the interest of the banking Cor- 
poration or to secure the proper management of the banking Corporations generally. 
An Act known as the Reserve Bank of India Act, 1984 was also passed by the 
Central Legislature. The-Banking Regulation Act was further amended in the 
year 1965 by Act No. 28 of 1965, called the Banking Laws (Application to Co- 
operative Societies), Act, 1965 by which amendments were made to the Reserve 
Bank of India Act, 19834 and the Banking Regulation Act, 1949 for the purposes 
of regulating the banking business of certain co-operative societies and, for 
matters connected therewith. By this Act several provisions of the original Act 
were deleted and some provisions were added for the purposes of the Co-operative 
Societies. This amendment and the further amendment by Banking Laws 
(Amendment) Act, 1968 (Act No. 68 of 1968) was enacted to provide for the 
extension of social control over banks and for matters connected therewith or 
incidental thereto. The provisions of this Act were to have effect notwithstanding 
anything to the contrary contained in the bye-laws of a Co-operative Society, or 
in any agreement executed by it, or in any resolution passed, by it in general 
meeting, or by its Board of Directors or other body entrusted with the manage- 
ment of its affairs, whether the same be registered, executed or passed, as the case 
may be, before or after the commencement of the Banking Laws (Application to 
Co-operative Societies) Act, 1965 and any provision contained in the bye-laws, 
agreement or resolution aforesaid shall to the extent to which it is repugnant to 
the provisions of this Part become or be void as the case may be. The Banking 
Regulation Act, as amended, in general provided for the minimum paid, up 
capital and reserves, cash reserve, for obtaining the licences, for permission to 
open new places of business or change the location of an existing place of business, 
in respect of maintaining the accounts and preparing balance-sheets and such 
other matters. 

It is the contention on behalf of the petitioners that with respect to the Co- , 
operative Banks which are exclusively doing the business of banking, though they 
are co-operative societies, laws could only be made by the Central Legislature 
and there is no legislative competence in the State Legislature to enact any law 
with respect to any matter concerning the Co-operative Banks. It is contended 
that it is exclusively the subject of the Central Legislature under Entries Nos. 48, 
44 and, 45 of the Union List, that is, List I of the Seventh Schedule of the Con- 
stitution and the State Legislature is denuded of its powers to make any law 
with respect to such co-operative banks, though they may be co-operative 
societies. The relevant entries under the two Lists are as under : 


LIST I 

Entry No. 43: Incorporation, regulation and winding up of trading corporations, includ- 

ing banking, insurance and financial corporations but not including co-operative societies. 
_ Entry 44; Incorporation, regulation and winding up of corporations, whether trading 

or not, with objects not confined to one state, but not including universities. 

Entry 45: Banking. 
LIST If 

Entry No. 32: Incorporation, regulation and winding up of corporations, other than 
those specified in List I, and universities; unincorporated trading, literary, scientific, religious 
and other societies and associations; co-operative societies. 


It is contended that the matters regarding incorporation, regulation and, winning 


up of banking societies registered under the Co-operative Societies Act would 
fall under Entry No, 48 and in any case under Entry 45 which has a very wide 
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import and would cover a very large field with respect to the business of banking 
and, al] matters ancillary to or incidental to the same. It is further urged, that 
Entry No. 32 in List IL empowers the State Legislature to make laws with respect 
to the co-operative societies excluding the societies doing business of banking. 
It is urged, on the basis of art. 246 of the Constitution that if a particular topic or 
matter falls under List I in the Seventh Schedule, then the Parliament has the 
exclusive power to make laws with respect to that matter and the State is de- 
prived of the power to make any law with respect to any matter enumerated in 
the List I. Under el. (3) of art. 246 of the Constitution, the power of the State 
Legislature is subject to cls. (Z) and (2) and if the power to legislate on a parti- 
cular topic is to be found, in List I, evidently the State Legislature would not be 
empowered to legislate on the very same topic andthelaw made by the Parlia- 
ment will have to prevail. Of course, this presupposes that the subject is covered 
by the entries in List I. The learned counsel cited 4. - G. of Alberta v. A. - G. 
of Canada, A.-G. of Alberta v. A.-G. of Canada*, and Siate of Orissa v. M. A. 
Tulloch & Co.. The first case dealt with British North America Act, 1867 and 
ss. 91 and 92(Z) thereof. It was held that if a given subject-matter fell within 
any class of subjects enumerated in s. 91, it could not be treated as covered by 
any of those within s. 92. 

In the second case also from Canada, it was held that the legislation coming in 
pith and substance within one of the classes specially enumerated in the Central 
List is beyond the legislative competence of the Provincial Legislatures. It 
was further held that in such a case it is immaterial whether the Central Legis- 
lature has or has not dealt with the subject by legislation, or to use other well- 
known words, whether that legislative field has or has not been occupied by the 
legislation of the Central Assembly. It was also held that where the Central 
Legislature has been given exclusive legislative authority as to “all matters 
coming within the classes of subjects” enumerated, it cannot be said, that, unless 
and until the Central Assembly legislates on any such matter the Provinces are 
competent to legislate. The Supreme Court has also taken the same view in the 
Orissa case cited above. It was dealing with the Orissa Mining Areas Develop- 
ment Fund Act enacted by the State of Orissa while the Central Act No. 58 of 
1948 namely, Mines and Minerals (Regulation and Development) Act, 1957 was 
in Sa tence: The following observations from para. 5 would be useful (p. 1287) : 

„It does not‘need much‘argument to realise that to the extent to which the Union Go- 
cement had taken under ‘its control’ ‘the regulation and development of minerals’ so much 
was withdrawn from the ambit of the power of the State Legislature under Entry 23 and legis- 
lation of the State which had rested on the existence of power under that entry would to the 
extent of that ‘control’ be superseded or be rendered ineffective, for here we have a case not of 
mere repugnancy between the provisions of the two enactments but of a denudation or depri- 
vation of State legislative power by the declaration which Parliament is empowered to make 
and has made.” 


After dealing with their earlier decisions, their Lordships further observed in 
para. 15 as follows (p. 1291) : 

“But even if the matter was res integra, the argument cannot be accepted. Repugnancy 
arises when two enactments both within the competence of the two Legislatures collide and 
when the Constitution expressly or by necessary implication provides that the enactment 
of one Legislature has superiority over the other then to the extent of the repugnancy the one 
supersedes the other, . But two enactments may be repugnant to each other even though obe- 
dience to each of them is possible without disobeying the other. The test of two legislations 
containing contradictory provisions is not, however, the only criterion of repugnancy, for, 
if a competent legislature with a superior efficacy expressly or impliedly evinces by its legis- 
lation an intention to cover the whole field, the enactments of the other legislature whether 
passed before or after would be overborne on the ground of repugnance. Where such is the 
position, the inconsistency is demonstrated not by a detailed comparison of provisions of the 
two statutes but by the mere existence of the two pieces of legislation.” 


1 [1989] A. I. R. P. C. 53. . 3 [1964] A. I. R. S5. C, 1284. 
2 [1943] A. I. R. P.C. 76. _ 
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We are, therefore, in agreement with the learned counsel for the petitioners on the 
authority of this decision that if this subject with which we are dealing is covered. 
by the entries in the List I and is thus within the exclusive powers of the Central 
Legislature, then whether the Central Legislature has occupied that field or not, 
the State Legislature would be denuded of the powers with respect to that subject 
and would not be competent to legislate on that topic. It is not necessary that 
the Central Legislature must have legislated-on that subject so as to deprive the 
State Legislature of its powers to legislate on that topic provided that topic falls 
within List I. 


We agree with the learned counsel for the petitioners that the entries in the list 
should be construed broadly and not in a narrow pedantic sense. It cannot be 
disputed that the entries in the various Lists of the Seventh Schedule must be 
given widest possible interpretation. It also cannot be disputed that while 
making law under any entry in the Schedule it is competent to the Legislature to 
make all such incidental and ancillary provisions as may be necessary to 
effectuate the,law. The Supreme Court has clearly laid down these propositions 
in Waverly Jute Mills v. Raymon £ Co.*, Board of Revenue, Madras v. R. S. Jhaver® 
and Harakchand v. Union of India®. It has also been laid down in this last 
decision that if some of the entries in the different lists or in some list overlap or 
may appear to be in direct conflict with each other, it is the duty of the Court to 
reconcile the entries and bring ‘about a harmonions construction. An endeavour 
must be made to solve the conflict by having recourse to the context and scheme 
of the Act and a reconcilation attempted between two apparently conflicting 
jurisdictions by reading the two entries together and by interpreting and where 
necessary, modifying the language of the one by that of the other. A, general 
power ought not to be so strict as to make a nullity of a particular power con- 
ferred by the same Act and operating in the same field when by reading the former 
in a more restricted sense effect can be given to the law in its natural and ordinary 
_ meaning. Similar observations are to be found in Waverly’s case in para. 11 
where it is observed that where there are two entries, one general in its charac- 
ter and the other specific, the former must be construed as excluding the 
latter. It would thus be seen that if there is a general power in one List and a 
particular power in the other list which specific power could also be included in 
the general power in the first list, then the general entry in the first list must be 
so read as to exclude the specific power from it so that that general power may 
cover or occupy all the field excepting the field under the specific power under the 
second list and the specific power must be preseryed to the Legislature which is 
empowered under that list. It is in the light of these guiding principles the 
impugned provision is to be looked at. 


It is urged on behalf of the petitioners that Entry No. 48 in List I covers the 
whole field with respect to incorporation, regulation and winding up of trading 
corporations as also banking, insurance and financial corporations and excludes 
only the co-operative societies. It is urged that entry No. 48 therefore would 
_ empower the Central Legislature to legislate in respect of banking corporations 
which would also cover banking co-operative societies and what is excluded is 
only the non-banking co-operative societies, that is, societies which do not deal 
in the business of banking. . Now we do not think that entry No. 48 can be read 
‘in that sense. .In our opinion, entry No. 48 excludes all co-operative societies 
including the trading, banking, insurance and financial co-operative societies and 
those are put in entry No. 82 of List IL. There is no warrant to say that entry 

No, 48 excludes only non-banking co-operative societies, but includes within its 
' sweep banking co-operative societies. If that were so, then there was no need 
for entry No. 45. Then it is urged that entry No. 45 which is ‘banking’ is so wide 
in its import that it takes within its sweep everything relating to the banking 
business including the bodies doing that business and everything that is necessary 
for its implementation. No doubt-the entry No. 45 is of a general apor and 


4 [1963] A; I.R. S.C.90. ` r 6 [1970] A. I. R. S.C. 1458. ` 
5 [1968] A. I. R. S. C. 59. 
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ordinarily takes within its sweep everything, relating to banking. Banking, 
however, would not mean the banking corporations, but would mean: only the, 
conduct of banking buisiness by corporations. 


If the entry ‘banking’ were to be given such a wide import as is suggested on 
behalf of the petitioners, then nothing would, be left for-the Co- -operative Depart- 
ment to deal: with the co-operative societies dealing exclusively in the banking 
business even though the said societies are registered under the Co-operative 
Societies Act. ‘If a society is registered'under the Co-operative Societies Act, 
then it is the Co-operative Department which is to have the control over the 
working ‘of the said society and it is for the Department to ‘see that the admini- 
stration of such society.is carried on smoothly and if there are serious irregula- 
rities in the administration, to carry on the administration by appointing ad- 
ministrators. There is no reason why an exception should be made with respect 
to the banking societies alone as regards: their control by the Co-operative De- 
partment. So far as the banking business as such is concerned, the Reserve 
Bank will have control over its working and it has also got the power to cancel 
the licence ‘of the society if such a step is found to be necessary. That, how- 
ever, does not conflict with the control ofthe society ‘by the Co-operative De- 
partment as the functions of the two bodies, namely, the Reserve Bank and the 
Co-operative Department or the Registrar are different. The Reserve Bank 
lays down certain conditions in accordance with which the business is to be 
carried on by a banking concern and any lapse on the part of the concern can be 
visited with action by the Reserve Bank: This power of the Reserve Bank is 
quite separate from the power which is to be exercised by the Registrar. It may 
be that some of the lapses'on the part of the management of the -Co-operative 
Society under the obligations imposed upon the banking society by the Reserve 
Bank may also be taken to be the grounds for taking action against the manage- 
ment by the Registrar.and to some extent there may be overlapping, but the 
purpose of taking action by the Reserve Bank and the Registrar is distinct and 
for. different, purposes. In taking action under s. 78 of the Societies Act, there 
is not an encroachment on the powers of the Reserve Bank or any of the powers 
under the Reserve Bank Act or the Banking Regulation Act. Assuming that 
.there.is some encroachment, such encroachment would, be negligible and would 
not d lenude ‘the State Legislature from making. a law’ which predominantly falls 
under the said list. It is possible to reconcile the entries in the Union and the 
State List, namely, entries 43 and 45 in the List No. I with the entry No. ‘82 in 
the List No. IL by giving to the State Legislature the power to make laws with 
respect to’ the’ co-operative societies including the societies doing business 
exclusively in banking and, to give supervisory power to the Department over 
such banks and to'the Central Legislature the power to make the laws as has 
been done with respect to the conduct of the business of nee apart from the 
corporation of the society itself. 


Entry No. 32 in List IT relates to Co-operative Societies and embraces all the 
co-operative societies including those exclusively doing the banking business. 
Under this entry the State Legislature is entitled to make a law with respect to 
the Co-operative Societies as regards its incorporation, regulation and winding up 
‘and it was competent to enact the Co-operative Societies Act including s. 78 
thereof. Section 78 is in general terms and covers all Co-operative Societies. It 
cannot be disputed, that s. 78 could have been enacted under Entry No. 82 with 
respect to the ‘Co-operative Societies. It is not disputed in this petition that 
with respect to the societies which are not banking. societies s. 78 is a valid piece 
of legislation. Does it then’ become invalid’ because it also seeks to embrace 
banking societies? While determining the validity c° a particular piece of legis- 
lation on the ground of legislative competence, it has first to, be seen whether that 
piece of legislation falls under a particular entry. It would, therefore, first be 
necessary to find out, if the provisions of s. 78 can: fall under entry No. 82 of List 
If. If it does, then the enquiry whether it falls in any other entry is irrelevant 
and while considering the. validity of the legislation, it is necessary to first find 
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out as to what is the true nature and, character of the legislation and, if predo- 
.minantly that legislation falls -under a particular entry, then the fact that ‘it 
encroaches to some extent on similar entry of the other List- would not be a 
ground for striking out that legislation as invalid. The doctrine of pith and sub- 
stance has to be adopted in such cases. In the Government of India Act, 1985, 
the subject of promissory notes was a Central subject under entry no. 38 ‘banking’ 
in List Tof the Seventh Schedule, whereas the subject of ‘moneylending’ was a State 
subject under Entry No. 27 of List II. Bengal Legislature enacted the Bengal 
Moneylenders Act and the question was whether the Bengal Moneylenders Act 
also governed the moneylending transactions under the promissory note. The - 
validity of the Bengal Moneylenders Act came for consideration before the 
Federal Court in Commerce Bank, Khulna v. Amulya Krishna’, and subsequently 
in Bank of Commerce, Khulna v. Nripendra®. The question there was whether the 
Bengal Moneylenders Act:interferes. with the conduct of banking business in 
entry 38, List I of the Seventh Schedule of the Government of India Act. The 
validity of ss. 80 and 36 of the Bengal Moneylenders Act was challenged, as it 
would constitute a serious interference with the conduct of banking business. 
Section 36 provided, for the reopening of decrees on pronotes. It was urged 
there that the promissory notes were excluded from the sphere of the Provincial 
legislation. It was urged, that by applying the provisions of the Moneylenders 
Act to the promissory notes also it would, affect the banks as application of s; 80 
and, s. 86 will greatly reduce the amount which a bank can recover in execution. 
of decrees obtained, by it, and therefore, those provisions:-must be held to con- 
-stitute a serious interference with the conduct of banking business. This contention 
was repelled by the Federal Court observing (p. 8) : 


“,..A law of limitation or a law relating to the compulsory acquisition of land may affect 
- the rights of a bank just as they may affect the rights of other suitors or property-owners. It 
would be too much to say that every law which in its operation might affect the property or 
interests of a bank just as it affects the property or interests of other persons, would constitute 
an encroachment on entry 38 of List I. On a reasonable construction, the entry must be limi- 
ted to laws which affect the conduct of the business of banks qua banks.” 


This matter was taken to.the Privy Council in Prafulla Kumar Mukherjee v. 
Bank of Commerce, Limited, Khulna®. Their Lordships of the Privy Council 
while considering the powers wider List I, List II and List III of the Seventh 
SEREGE to the Government.of India Act, 1985 observed, as under (p. 51): ` 


..To take such a view is to simplify unduly the task of distinguishing between the powers 
of divided jurisdictions. It is not possible to make so clean a cut between the powers of the 
various legislatures : they are bound to overlap from time to time. Moreover, the British 
Parliament when enacting the Indian Constitution Act had a long experience of the working 
of the British North America Act and the Australian Commonwealth Act and must have known 
that it is not in practice possible to ensure that the powers entrusted to the several legislatures 
` will never overlap.” - 


The Judicial Committee approved the passage from the judgment of Sir Maurice 
Gwyer' C. J. in Subrahmanyan Chettiar v. Muttuswami Goundan™ which i is to 
the following effect (p. 51) : 
‘« tt must inevitably happen from time to time that legislation, though purporting to dea] 
with a subject i in one list, touches also on a subject in another list, and the different provisions 
of the enactment may be so closely intertwined that blind adherence to a strictly verbal im- 
terpretation would result in a large number of statutes being declared invalid because the Le- 
gislature enacting them may appear to have legislated in a forbidden sphere. Hence the rule 
which has been evolved by the Judicial Committee, whereby the impugned statute is examined 
to ascertain its “pith and substance”, or its “true nature and character”, for the purpose of 
determining whether it is legislation with respect to matters in this list or in that? ” 


It was held that though the subject of negotiable instruments which includes 
promissory notes fell under Entry 28 in List I and the subject ‘banking’ fell in 


7 [1944] A.I. R. F.C.18. ` 9 [i947] F.C. R. 28... 
8 [1945] A. I. R. R. F.C. 7. z 10 [1940] F. Č. R. 188, at p. 201. 
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“Entry 38 in List I of the Government of India Act, still a legislation made under 

Entry 27 in List II of the: Government of India Act which is ‘moneylending’ 
relating to the. promissory notes, such a legislation would not be void as that 
legislation falls in. pith ang. substance in Entry. No. 27 of the second List. The 
Judicial Committee then considered the question regarding the extent of in- 
-vasion of the Provinces in the subjects enumerated in the Federal List; In 
cone with this aspect, it observed (p. 52) : : 

...lts provisions may advance so far into Federal territory as to show that its true nature 
is nöt concerned with Provincial matters, but the question is not, has it trespassed more or 
less, but iz the trespass, whatever it be, such as to show that the pith and substance of the 
impugned Act is not money lending but promissory notes or banking? Once that question 
is determined the Act falls on one or the other side of the line and can be seen as valid or inva- 
lid according to its true content. This view places the precedence accorded to the three lists 
in its proper perspective.” , - 
They further observed, (p. 52) : 

“No doubt where they come in conflict List I has eiye over Lists III and II and List IIT 
has priority over List II, but the question still remains, priority in what respect ? Does the 
priority of the Federal legislature prevent the Provincial legislature from dealing with any 
matter which may incidentally affect any item in its list, or in each case has one to consider what 
the substancé of an Act is and, whatever its ancillary effect, attribute it to the appropriate list 
according to its true character? In their Lordships’ opinion the latter is the true view. If 
this be correct it is unnecessary to determine whether the jurisdiction as to promissory notes 
given to the Federal legislature is or is not confined to negotiability. The Bengal Money Len- 
ders Act is valid because if deals in pith and substance with money lending, not because legis- 
lation in respect of promissory notes by the Federal legislature is confined to legislation affect- 
ing their negotiability—a matter as to which their Lordships express no opinion. ” 


The doctrine of ‘pith and substance’ was again invoked by the Supreme Court ` 
in State. of Rajasthan v. G. Chawla, The toko vmg passage from para..8 of the 
geenien could, be usefully cited (p. 546) : 

„These Entries, it has been ruled on many‘ an oceasion, though meant to be mutually 
scalusive are sometimes hot really so. They occasionally overlap, and are to be regarded as 
enumeration simplex of broad categories. Where in an organic instrument such enumerated 
powers of legislation exist and there is a conflict between rival lists, it is necessary to examine 
the impugned legislation in its pith and substance, and only if that pith and substance falls 
substantially within an Entry or Entries conferring legislative power, is the legislation valid, 

a slight transgression upon a ‘rival List, notwithstanding.” 


The passage from the decision in Subrahmanyan Chettiar v. Muttuswami Goundan 
was cited with approval. 

This doctrine was also applied by the Supreme Court in a case from Patna in 
Manmohan ‘Deo v. State of Bihar??. It was contended there that the Bihar Land 
Reforms Act encroached upon the Union List because the Act was sought to 
apply to Government Ghatwal tenures which are of quasi military nature and, 
therefore, dealt with the topic on the defence of India or armed, forces of the 
Union falling in items 1 and 2:of the Union List. It was observed : that the Act 
has no connection whatsoever with the defence of India or the armed forces of 
the Union and in pith and substance the legislation was covered, by Entry 36 of 
List IT and it has no relation to items 1 and 2of List I. The Supreme Court had 
again occasion to deal with this doctrine inRamtanu C. H. Socy. v. State (Maha.)*. 
The conflict there was between Entry 24 in List II and entries 7 and 52 in List I. 
The question raised was whether the State of Maharashtra was competent to 
enact the Maharashtra Industrial Development Act, 1961. Their Lordships of 
the Supreme Court laid down the following test in determining the validity. of the 
legislation. In para. 15 of the judgment, they. said (p. 1775) : 

2 + “It'is in the background of the purposes of the Act and’ powers and functions of the Corpo- 
ration that the real and true character of the legislation will be determined. That is the doc- 


il [1959] A. I. R. S.C. 544. 18 [1970] A. I. R. S.C. 1771. 
12 [1961] A. I. R. S.C. 189, : ; 
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trine of finding out the pith and substance of an Act. In deciding the pith and substance of 
the legislation, the true test is not to find out whether the Act has encroached upon or invaded 
any forbidden field but what the pith and substance of the Act is. It is that true intent of 
the Act which will determine the validity of the Act. Industries come within Entry 24 of the 
State List subject’ to the provision of Entry 7 and Entry 52 of the Union List of the Constitu- 
tion. Entry 7 of the Union List relates to industries declared by Parliament by law to be. 
necessary for the purpose of defence or for the prosecution of war. Entry 52 of the Union List 
' relates to industries, the control of which by the Union is declared by Parliament by law to 
be expedient in the public interest. The establishment, growthand development of industries 
in the State of Maharashtra does not fall within Entry 7 and Entry 52 of the Union List. 
Establishment, growth and development of industries in the State in within the State List of ` 
industries. Furthermore, to effectuate the purposes of the development of industries in the 
State it is Necessary to make land available. Such land can be made available by acquisition 
or requisition. The Act in the present case deals with acquisition of land by the State and on 
such acquisition, the State may transfer the land to the Corporation which again may develop 
it itself and establish industrial estates or may develop industrial areas. Acquisition or requi- 
sition of land falls under Entry 42 of the Concurrent List. In order to achieve growth of 
industries it is necessary not only to acquire land but also to implement the purposes of the 
Act. The Corporation is therefore established for carrying out the purposes of the Act. The 
pith and substance of the Act is establishment, growth and organisation of industries, acqui- 
sition of land in that behalf and carrying out the purposes of the Act by setting up the Cor- 
poration as one of the limbs or agencies of the Government. The powers and functions of 
the Corporation show in no uncertain terms that these are all in aid of the principal and 
predominant purpose of establishment, growth and development of industries. The Corpo- 
ration is established for that purpose. When the Government is satisfied that the Corpo- 
ration has ‘substantially achieved the purpose for which the Corporation is established, the 
Corporation will be dissolved because the raison d’etre is gone. We, therefore, hold that 
the Act is a valid piece of legislation.” 


Applying these tests, therefore, the purpose of enacting s. 78 with which we are 
dealing is making a law relating to the Co-operative Societies and their functioning. 
The Co-operative societies are, of different kinds dealing in different matters. 
The purpose of enacting this provision is to have the control on the Co-operative 
societies registered under the Societies Act. Since the societies doing banking 
business. are also registered, under the Co-operative Societies Act, it is but natural 
that the Act must provide for a control over the management of the said banks 
also. This.control may also be in respect of the matters connected with the 
banking business. Merely on account of that it cannot be said that the State 
Legislature has encroached upon the Central field and on that account the 
legislation is bad. 


The, question similar to the one with which we are dealing ,came before the 
Punjab and Haryana High Court in Sadhu Singh v. State4. The question.there 
raised was that the Punjab Legislature is not competent to make law pertaining 
to banking corporations. The Co-operative Societies doing banking business 
are banking. corporations and, therefore, the Amending Ordinance and the 
Amending Act which have replaced it, are ultra vires the Constitution so far as 
the banking Co-operative Societies are concerned. The Punjab High Court re- 
pelled the contention. They considered the effect of the entries 48, 44 and 45 of 
List I and entry 82 of List II and held as follows (p. 581) : 


«It is evident that entry No. 43 and entry No. 45 relate to different heads of legislation. 
Whereas entry No. 45 gives the power to the Central Legislature to legislate qua banking bu- 
siness, entry No. 43, on the other hand, gives power to the Central Legislature to legislate re- 
garding corporations, It is immaterial whether those corporations were doing the banking 
business or not. In other words, Central Legislature is competent to legislate with regard to 
Corporations engaged in the business of banking, in view of entry No. 48, List I. But so far 
as the Co-operative Societies are concerned, they were taken out of the ambit of entry No. 43 
and put in entry No, 32, List II. The word ‘regulation’ in entry No. 43 is of a wide import 


14 [1970] A. I. R. P. & H. 528. 
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and would include how a Co-operative Society isto work. In other words, it will include the 
constitution of a Co-operative Society and any matter relating to its constitution would natur- 
ally be the subject-matter of legislation by the State Legislature.” 


They further observed (p. 531) : 


“In a broad sense, the controlling of the working of a Society doing banking business will 
in some measure concern the business of banking and thus may bring it within the ambit of 
entry No, 45, List I. Thus there would be some overlapping. But in order to give a harmo- 
nious construction to both the entries, Nos. 48 and 44, it must be held that only business of 
banking as‘such falls within the ambit of entry No. 45; whereas the incorporation of the Corpo- 
rations and other matters relating to them fall within the ambit of entry No. 43. Therefore, 
the constitution of the Societies and their working would have fallen within the ambit of entry 
No. 43 but for the fact that Co-operative Societies are excluded from its purview. The very 
fact that in Entry No. 43, Corporations engaged inthe business of banking are specifically 
mentioned, it clearly follows that Co-operative Societies doing that business were taken out 
of entry No. 43, List I, and deliberately put in entry No. 82, List II.” 


The learned Judges then concluded (p. 582) : 


“...The State Legislature has jurisdiction to, regulate the functioning of the Co-operative 
Societies engaged in the business of Banking.” 


With respect, we agree with these observations of the learned Judges of the 
Punjab and Haryana High Court. Taking, therefore, the view expressed by 
these decisions into consideration, it would be clear that the legislation concern- 
ing the Co-operative Societies which would also include banking societies would 
fallin Entry No. 32 of List II and s. 78 of the Societies Act with which we are 
dealing, does fall in pith and substance under the topic in Entry 82 of List IT. 
The aforesaid, legislation is in its true nature and character for the purposes of 
governing or controlling the affairs of the Co-operative Societies and not ‘banking’. 
The provisions of s. 78, in our view, are a valid piece of legislation and the Re- 
gistrar has the power to act under the said provisions. 


In, our view, therefore, the Registrar has the power under s. 78 of the Societies 
Act to issue a show cause notice to any committee of the society or any member 
of such committee including the Directors in respect of any default or negligence 
in the performance of the duties imposed on if or him by the Act or the rules or 
the bye-laws. Section 78 also gives the power to the Registrar to remove the 
Committee or the members thereof if any such action is called for. In our view, 
therefore, the notice dated July 7, 1970 with its corrigendum dated July 9, 1970 
is not liable to be quashed. It cannot be said at this stage that the Registrar in 
dealing with the matter will exceed his jurisdiction conferred upon him under 
s. 78. I£ he does so, that will be a „matter for consideration as and when such 
question arises. Whether the act of the Registrar amounts to interfering with 
the conduct of the banking business or not will also be a matter for consideration 
as and, when it arises. It is too premature at this stage to say anything about it. 
It will be open to the petitioners to raise objections before the Enquiry Officer 
with respect to the matters which the petitioners may consider to be beyond the 
jurisdiction of the Registrar or the Enquiry Officer. We, therefore, decline to 
interfere. at this stage with the show cause notice issued on July 7, 1970 and, its 
corrigendum dated July 9, 1970. 


Accordingly, we dismiss-the petition with costs. 
Petition dismissed. 
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CRIMINAL REVISION, 
[NAGPUR BENCH] 


Before Mr. Justice Chandurkar. ' 


CHINNUBHAI CHANDULAL PARIKH v. DHANYAKUMAR 
MOTIRAM BELOKAR*. 


Criminal Procedure Code (Act V of 1898), Secs. 147, 145—Whether proceeding under s. 147 (1) 
lies where there is dispute as to right of worship of deity in temple-~Magistrate in such proceed: 
ing whether can decide dispute merely on basis of affidavits of parties. 


A proceeding under s. 147 (7) of the Criminal Procedure Code, 1898, can validiy be 
taken where there is a dispute with regard to a right of worship of a deity in a temple. 
The word “land” in s. 147 (1) of the Code includes a building and a temple is a building; 
it is, therefore, covered by “land” in s. 147 (7). The right to worship is a right to use the 
temple in a particular manner, and therefore, the right to worship must inevitably become 
a part of the right to use land within the meaning of s. 147 (J). 
. In re Pandurang Govind, Abdul Majid v. Md. Saheb*, Velappa v. Ramaswami® and 
Dhirendra Nath Das v. Hrishikesh,* referred to. 
In a proceeding under s. 147 (1) of the Criminal Procedure Code, 1898, it is not permi- 
- ssible for the Magistrate to decide the dispute before him merely on the basis of the affi- 
davits filed by the parties without recording such evidence as the ee choose to tender 
before him. 
Manik Chand v. Bhubneshwar', Sharda Prasad v. Satya Narain’, Lakshmidhar v. Tejraj’, 
Jayarama v. Bhoomi Ammal®, Ellappa Goundar v. Govindaraja Gounder? and Nanga v. 
Phool Singh*, referred to. 


THE facts are stated in the judgment. . ; 


V. R. Manohar, for the applicants. : 

M. N. Phadke, R. M. Joharapurkar, V. M. Golwalkar, for the non-applicants 
Nos. 1 to 26. 

M. M. Qazi, Assistant Government Pleader, for the non-applicant No. 29. 


CHANDURKAR J. The dispute which is the subject-matter of this revision 
application is an offshoot of another long standing dispute between Digambari 
and Swetambari sects of Jains. At Sirpur, taluq Washim, district Akola, there 
is a temple of Antariksha Parshwanath in which admittedly there is an idol of 
Devi Padmawati. It is the right to worship this deity of Devi Padmawati that 
gave rise to an -apprehension of breach of peace and tranquillity resulting in the 
Sub-Divisional Magistrate, Washim, passing a preliminary order under s. 147(Z) 
of the Criminal Procedure Code. The party No. 1 belonged to-Digambari sect of 
Jains, while the party No. 2 belonged to the Swetambari sect. Before the Sub- 
Divisional Magistrate the contention on behalf of the party No. 1 was that the 
idol of Devi Padmawati in the said temple has been worshipped exclusively by 
Digambaris and that the party No. 2 have no right of worship of that deity. On 
the other hand, the party No. 2 claimed that the deity of Padmawati was really 
installed by the Swetambaris and that it was an Adhistayak Devia of Shri Antari- 
ksha Parshwanath Maharaj and worshipping of that Devta is an integral part 
of worshipping of the main deity of Shri Antariksha Parshwanath Maharaj. 
Their further case was that even with regard to this deity of Padmawati, the rights 
of the Swetambaris and the Digambaris were regulated by an earlier decision 
given by the Privy Council, arising out of Civil Suit No. 4 of 1910, which was 
reported in Honasa v. Kalyanchand (25 N.L.R. 163). 


* Decided, March 2, 1971. Criminal Re- 5 [1961] A. IR. Pat. 278. 
vision Application No. 221 of 1970. _ 6 [1961] A. I. R. Pat. 410. 

1 Si LL.R. 24 Bom. 527, s.c. 2 Bom. % [1964] Cut. 206. 

. R. 755. $ [1964]1 Cr. L.J. 600. 

2 [1941] A. I. R. Nag. 171. 9 [1969] IM. L. J. 585. 

3 [1988] A . I. R. Mad. 537. 10 [1963] 13 Raj. 549. 
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Both parties filed affidavits of several persons and some documents were also 
filed by them. The Sub-Divisional Magistrate inspected the spot on January 16, 
1969 and he found that none of the Alankars of the deity were Swetambari, as, 
according to him, the silver Chandoda, the brass Nandadeep and bronze bell and 
the copper. plate indicated that they were offerings of Digambari pilgrims. On 
perusal of the material which was put before the Sub-Divisional Magistrate and 
a part of which consisted of certain statements made by some witnesses in civil 
Suit No. 4 of 1910, the learned Magistrate came to the conclusion that the 
Swetambaris had failed to prove that they had purchased the idol because, even 
though accounts had been maintained for a long period, there was no evidence to 
show when the idol was consecrated. He referred to the depositions of certain 
witnesses in Civil Suit No. 4 of 1910 and on the. basis of the statements made in 
that case he came to the conclusion. that the idol of Devi Padmawati, from its 
appearance and its condition, belonged to the Digambaris and was a Digambari 
Goddess. In order to show that: the Swetambaris had not worshipped the idol 
of Devi Padmawati within a period of three months from the date of the preli- 
minary order, the learned Magistrate also referred to certain statements made 
by one Mulchand Ganeshlal in an earlier proceedings under s. 147 of the Criminal 
Procedure Code. He rejected the affidavits filed on behalf of the party No. 2 
and found that two witnesses on behalf of the Swetambaris had disowned their 
deposition and Samshersing and Jagannath Zangoji were the employees of the 
Swetambaris. The affidavits of other persons Ganeshrao, Mulchand and Chuni- 
bhai were also rejected on the ground that they were employees of the Swetam- 
baris and he observed that Mulchand had admitted before the Talugq Magistrate 
in an earlier proceedings under s. 107 of the Criminal Procedure Code that he had 
only nodding acquaintance with the English language and yet, according to the 
learned Magistrate, the affidavit has beensworn in English. The entries from the 
account books filed on behalf of the party No. 2 were rejected because, according 
_to the learned Magistrate, there was no evidence corroborating the entries made 
in the account books. . Having thus rejected the affidavits and the documents 
filed on behalf of the party No. 2, the learned Magistrate found that the alleged 
right had been exercised exclusively by the party No. 1 within three months 
from the institution of the said enquiry and he ordered that the party No. 2 or 
any one in their interest shall not attempt in any manner whatsoever to exercise 
such right; of worship until they obtain a decree or order of a competent Court 
adjudging them to be entitled to such right. 


Against this order the party No. 2 filed a revision application, which was de- 
cided by the Additional District Magistrate, Akola. The Additional District 
Magistrate held that the decision of the Privy Council in the earlier proceedings 
‘did not deal with the alleged right to worship Goddess Padmawati and that the 
controversy in that case related exclusively to the right to worship and manage 
the main ‘deity, namely, Antariksha Parshwanath Maharaj and he held that the 
Privy Council judgment, which merely gave a right to worship to both the sects 
in the temple, did-not conclude the question about the nature of several deities in 
the temple, including that of the marble idol of Devi Padmawati. A contention 
was raised before the Additional District Magistrate that the evidence of witnesses 
taken from’ Civil Suit No. 4 of 1910 could not be referred to in the present pro- 
ceedings. .He-referred to the earlier statement made by the counsel for the 
Digambaris before him that those witnesses had died long back, and therefore, 
according tò the learned Additional District Magistrate, the evidence of those 
witnesses, which was against the interest of their sect, could reasonably be 
accepted as testimony of dead persons. On the merits of the question the Addi- 
tional District Magistrate declined to interfere with the appreciation of evidence 
by the Sub-Divisional Magistrate. It. was argued before him that the Sub- 
Divisional Magistrate had not taken: any evidence and that he could not decide 
the matter on affidavits. The Additional District Magistrate took the view that 
s. 147(2) of the Criminal Procedure Code made the provisions of s. 145 thereof 
applicable in the case of such an enquiry, and therefore, giving of evidence by 
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affidavits was permissible. He thus declined tò interfere with the order passed 
by the Sub-Divisional Magistrate and. rejected the revision application. The 
party No. 2 has now filed this revision application. 

Before going to the merits of the contentions raised by the learned counsel 
challenging the two adverse orders passed against the applicants, it is necessary 
to refer to a preliminary point which is taken by the learned counsel for the appli- 
cants. It is contended that the right in the instant case, which was disputed, 
related to worshipping of a deity and that such right was not covered by right of 
user of any “land or water” as explained in sub-s. (2) of s. 145, as contemplated 
by s. 147(1) of the Criminal Procedure Code, and therefore, according to the 
learned counsel, the entire proceedings before the Sub- Divisional Magistrate 
would be without jurisdiction. It is contended that even according to the 
Digambaris as a result of the decision of the Privy Council the Swetambaris had 
a right of access to the temple of Antariksha Parshwanath Maharaj, that they 
had also a right of management and worship, and therefore, the right to use 
the temple not being in dispute at all, the right of user of any land as contem- 
plated by s. 147(/) was-not disputed and unless a right of user of any lard as 
contemplated by s. 147(1) was disputed proceedings under s. 147 of the Criminal 
Procedure Code could not be validly instituted. 

Now, it is not possible to read the words ‘‘right of user of any land” in s. 147(Z) 
of the Criminal Procedure Code in the narrow sense in which,the learned counsel 
wants them to be read. Indeed, the question whether a right of worship in a 
temple amounts to a right of user of land as explained in s. 145 and as contem- 
plated by s. 147(Z) of the Criminal Procedure Code does not seem to be open to 
controversy. In In re Pandurang Govind! a Division Bench of this Court has 
taken the view that a dispute relating to the right of performing religious service 
in a public temple when itis likely to cause a breach of the public peace, falls under 
s. 145 of the Criminal Procedure Code. A similar question was also considered 
by Vivian Bose J. of the Nagpur High Court in Abdul Majid v. Md. Saheb’. 
In that case the question was whether a dispute regarding the right to receive 
offerings at a shrine could be the subject-matter of a proceeding under s. 147 of 
of the Criminal Procedure Code and following a decision of the Madras High 
Court in Velappa v. Ramaswami it was held that where a dispute regarding the 
right to receive the offerings at a shrine centres around and depends upon the right 
to sit in a particular spot the dispute relates either to the possession of the land 
or to its use and hence an order could be made under s. 145 or s. 147 of the 
Criminal Procedure Code. The view of the Madras High Court on which reliance 
was placed by Bose J. was put in the following words (p. 178) : 


“It seems to me that where the dispute is regarding a right which is inseparably con- 
nected with the use of any land or building, it must be regarded as being within the purview 
of s. 147. It may be that the dispute in actual fact may have more to do with what a man 
does in the temple after entering into it and not so much with his actual entry into the temple; 
nevertheless where the right regarding which a dispute exists is one which is inseparably con- 
nected with the right to enter a building and cannot be dissociated from it the dispute cannot 
be said to be not one regarding an alleged right of user of the building.” 


There was a conflict in the Calcutta High Court on the question whether a right 
of user of “land or water” covered the right to worshipinatemple. This conflict 
was resolved by a Full Bench of that Court in Dhirendra Nath Das v. Hrishikesh*. 
In that case the petitioner before the High Court claimed to be a Shebait of a 
deity known as Gopalji Thakur and the opposite parties who were religiously 
mindéd Hindus contended that Gopalji Thakur was a public deity and that the 
temple in which the deity was housed and the adjoining lands formed a public 
debutter and that from time immemorial the Hindus of the locality used to 
worship the said deity in the temple and offer puja to it. The petitioner had, 
according to the opposite parties, attempted to obstruct the public in the worship 


1 (1900) I. L. R. 24 Bom. 527, s.c. 2 Bom. 3 [1938] A. I. R. Mad. 537, at p. 588. 
L. R. 755. 4 [1951] A. I.R. Cal. 93, F.B. 
‘2 [1941] A. I. R. Nag. 171. 


" 
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of the deity by keeping the door of the temple closed and refusing would’ be 
worshippers access thereto and this conduct was alleged to have inflamed the 
feelings of the devout and religiouis Hindus, with the result that there was likeli- 
hood of breach of peace. A proceeding under s. 147 having been drawn up, the 
petitioner. moved for quashing the proceeding. The argument advanced on 
behalf of the petitioner in that case was that the dispute was a dispute as to the 
right of religiously minded Hindus of the locality to worship the particular deity 
and that where the dispute concerned merely a right to worship, it could not 
possibly be said to be a dispute relating to user of land, and therefore, it could 
not fall within the purview of s. 147 of the Criminal Procedure Code. Delivering 
the judgment of the Full Bench Harries Chief Justice negativing this conten- 
tion observed (p. 95) : 


“... The user of the temple will depend on the purposes for which a person has entered the 
precincts of the temple. If those purposes are devotional then he uses the temple in a parti- 
cular manner. If some one denies his right to worship, he denies his right to use the temple 
in a devotional manner. That is to my mind a clear denial of his ia to use the temple & such 
a right falls within s. 147, Cr. P. ©.” 


The right regarding which a dispute is likely to cause TAN of peace contem- 
plated by s. 147(1)is a right of-user of any “‘land or water” as explained in s. 145(2) 
of the Criminal Procedure Code. Sub-section (2) of s. 145 -provides that ‘‘for the 
purposes of this section the expression ‘land or water’ includes buildings, markets, 
fisheries, crops or other produce of land, and the rents or profits of any such pro- 
perty.” Thus the word “land” in sub-s. (7) of s. 147 includes a building, and a 
temple is obviously a building, and therefore, covered by “land” in s. 147(1) of 
the Criminal Procedure Code.’ The right to worship is a right to use the temple in 
a particular manner, and therefore, the right to worship must inevitably become 
a part of the right. of user of land, within the meaning of s. 147(1) of the Cri- 
minal Procedure Code. There is, therefore, no doubt not only having regard to 
the words used in s. 147(1) but also having regard to the authorities referred to 
above that a proceeding under s. 147() of the Criminal Procedure Code can validly 
+ be taken where there is a dispute with regard to a right of worship of a deity in 
the temple. It is not, therefore, possible to accept the contention of the learned 
counsel for the applicants that the entire proceedings were without jurisdiction. 

There is, however, one grave error in which the Sub-Divisional Magistrate seems 
to have fallen. The Sub-Divisional Magistrate has decided the dispute before 
him without recording any evidence and has chosen to proceed to enquire into the 
existence of the alleged right on the basis of the affidavits filed by both the 
parties. It appears to me that such a course is not permissible in a proceeding 
under s. 147(Z) of the Criminal Procedure Code. 

It is vehemently contended on behalf of the party No. 1 that the scheme of s. 147 
does not rule out a decision on the basis of affidavits filed:by the parties and 
though s. 147 (14) requires the Magistrate to receive all such evidence as may be 
produced by the parties respectively, there is an enabling provision inthe latter 
part of the same sub-section which enables the Magistrate to receive affidavits 
when he thinks it proper to do so. The'basis of this argument is that even in the 
case of & proceeding under s. 147, the. procedure prescribed by s. 145 has been 
. made permissible and since s. 145(1) of the Criminal Procedure Code expressly 
requires the Magistrate to decide matter on affidavits alone, though he is not 
precluded from recording other oral evidence, he can, under s. 147, similarly 
decide the, dispute between the parties on the basis of affidavits. 

In my view, this contention runs counter to the scheme of the provisions of 
s. 147. Sections, 147(1) and 147 (1A) of the Criminal Procedure Code are as 
follows : 


**147, (1) Whenever any District Magistrate, Sub-Divisional Magistrate or Magistrate of 
the first class is satisfied, from a police-report or other information, that a dispute likely to 
cause a breach of the peace exists regarding any alleged right of user of any land or watér as 
explained in section 145, sub-section.(2) (whether such rights be claimed as an easement or other- 


366 THE BOMBAY LAW REPORTER. [ VOL. LXXIV. 


wise), within the local limits of his jurisdiction, he may make an order in writing stating the 
grounds of his being so satisfied and requiring the parties concerned in such dispute to attend 
the Court in person or by pleader within a time to be fixed by such Magistrate and to put in 
written statements of their respective claims and shall thereafter inquire into the matter in 
the manner hereinafter provided. I 

(14) The Magistrate shall then peruse the statements so put in, hear the parties, receive 
all such evidence as may be produced by them respectively, consider the effect of such evidence, 
take such further evidence, if any, as he thinks necessary and, if possible, decide whether such 
right exists, and the provisions of section 145 shall, as far as may be, be applicable in the case 
of such inquiry.” 


It is necessary to reproduce s. 145(1) of the Code also, which is as follows : 


‘145. (2) Whenever a District Magistrate, Sub-Divisional Magistrate or Magistrate of the 
first class is satisfied from a police-report or other information that a dispute likely to cause 
a breach of the peace exists concerning any land or water or the boundaries thereof, within the 
local limits of his jurisdiction he shall make an order in writing stating the grounds of his be- 
ing so satisfied, and requiring the parties concerned in such dispute to attend his Court in per- 
son or by pleader, within a.time to be fixed by such Magistrate, and to put in written statements 
of their respective claims as respects the fact of actual possession of the subject of dispute and 
further requiring them to put in such documents, or to adduce, by putting in affidavits the 
evidence of such persons, as they rely upon in support of such claims.” 


Now, it must be noted that the words shown in the. bracket in sub-s. (Z) and 
sub-s. (1A) of s. 147 were added by Act No. XXVI of 1955 by which the words 
“and further requiring them to put in such documents, or to adduce, by putting 
in affidavits, the evidence of such persons, as they rely upon in support of such 
claims” were added in s. 145(Z). Section 147 of the Code before its amendment in 
1955 was as follows: 


“147, (D Whenever any District Magistrate, Sub-Divisional Magistrate or Magistrate 
, of the first class is satisfied, from a police-report or other information, that a dispute likely tc 
cause a breach of the peace exists regarding any alleged right of user of any lend or water 
as explained in section 145, sub-section (2) (whether such rights, be claimed as an easement or 
otherwise), within the local limits of his jurisdiction, he shall .make an order in writing ` 
stating the grounds of his being so satisfied and requiring the parties concerned in such dispute 
to attend the Court in person or by pleader within a time to be fixed by such Magistrate 
and to put in written statements of their respective claims, and shal) thereafter inquire into 
the matter in the manner provided in section 145, and the provisions of that section shall, as 
far as may be, be applicable in the case of such inquiry.” 


It will thus appear that the words ‘‘in the manner hereinafter provided” in sub-s.(Z) 
of s. 147 were substituted for the words ‘‘in the manner provided in section 145, and 
the provisions of that section ‘shall, as far as may be, be applicable in the case of 
such inquiry.” The substitution of the words “in the manner hereinafter pro- 
vided” in s. 147(1) was followed by addition of sub-s. (7A) and the manner in 
which the enquiry under s. 147(7) must be conducted by the Magistrate con- 
cerned must, therefore, be the one which is expressly laid down in sub-s. (14). 
Sub-section (1A) of s. 147 requires the Magistrate to peruse the statements put in 
by the parties, to hear the parties, to receive all such evidence as may be pro- 
duced by the parties respectively, to consider the effect of such evidence, to take 
such further evidence, if any, as he thinks necessary and then, if possible, decide 
whether the alleged right exists. The course of the enquiry is thus clearly laid 
down and there is no reference in this provision to receive any affidavits by the 
Magistrate, but, on the other hand, he is required to receive such evidence as may 
be produced by the parties respectively. This evidence no doubt may be oral 
or documentary. Great stress is, however, laid on the words which follow, 
namely, that ‘‘the provisions of section 145 shall, as far as may be, be applicable 
in the case of such inquiry.” Now, if the procedure right from the perusing of 
the statements.to.the decision of the question regarding the alleged right is already 
laid down in sub-s. (7A) of s. 147, it is difficult to hold that because of these. words 
in sub-s.. (7A) the Magistrate is invested with a power or jurisdiction to decide 
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the matter only on affidavits. The words “as far as may be”? are not without 
. significance. The conduct of the enquiry as-to possession of land or water con- 
templated i in s. 145 is no doubt governed by sub-ss. (1), (4), (5), (7), (8) and (9), 
but since sub-s. (1) of s. 147 is a self-contained provision with regard to the pro- 
cedure for the making of an enquiry the only provisions which become appli- 
cable by virtue of the last clause of sub-s. (1.4) of s. 147 are sub-ss. (7), (8) and (9) 
of s. 145. I am supported in the view which I am taking by several authorities. 


In Manik Chand v. Bhubneshwar®. it has been observed after iia: to the 
en provisions of s. 147 (p. 278) : 


„Thus, the procedure now to be followed in a proceeding under s, 14i is ies same as ihat 
in a Bebe under s. 145 before the amending Act of 1955 came into effect.” 


It was held that under s. 147 of the Criminal Procedure Code a Magistrate acts 
wrongly in calling upon the parties to file affidavits, which could not be 
substituted for their examination in Court and that the words “‘and the provisions 
of section 145 shall, as far as may be, be applicable in the case of such enquiry” 
in sub-s. (14) of s. 147 merely indicate that in respect of other matters of 
procedure, the procedure, to be followed in a proceeding under s. 147 will, 
as far as possible, be the same as that in a proceeding under s. 145. It was 
also observed that as it was clearly laid down’ in sub-s. (2A) ofs. 147 that the 
Magistrate shall .receive' all such- evidence as may be produced by the parties 
respectively; and as nothing has been said in ‘that sub-section about adducing 
evidence of persons by putting in their: affidavits, the Legislature could not 
have intended by making a reference to s. 145 to lay down that affidavits 
of witnesses could be a substitute for.their examination in Court even in a pro- 
ceeding under s. 147. This decision was followed by the same Court in Sharda 
Prasad v. Satya Narain’. It was also followed by the ‘Orissa High Court in 
Lakshmidhar v. Tejraj’? where the learned Chief Justice observed that the amend- 
ment made to s. 147(1) would seem to indicate that the old procedure of taking 
evidence should be adhered to in a proceeding under that section. It was held 
that the entire proceeding was vitiated by the failure of the Magistrate to follow 
the mandatory provisions of s. 147, Criminal Procedure Code. 


The Patna High Court view was also: followed by the Madras High Court in 
B. Jayarama v. Bhoomi Ammal? -where it has been observed that the Magistrate 
had no jurisdiction in the light of the circumscribed scope of s. 14°7(7A) contrasted 
to s. 145, Criminal Procedure Code, to call upon parties to file affidavits in a pro- 
ceeding under s. 147 or to accept and act upon such affidavit evidence. In a later 
decision in Ellappa Goundar v. Govindaraja Gounder? also the Madras High Court 
took the same view and it was held that s. 147 (1A), Criminal Procedure Code, 
makes it clear that the Magistrate can receive evidence and act upon such evidence 
. whereas s. 145(1) provides for filing of affidavits. Under s. 145(4) the Magistrate 
can peruse the affidavits. In contradistinction to s. 145(7) and. (4), s. 147(7A) 
does not give-power to the Magistrate to receive’ affidavits and consider them 
but‘he can only receive evidence and consider the same. That also is the view 
of the Rajasthan High Court, as will be seen from a decision in Nanga v. Phool 
Singh., The learned Judge referring to sub-s. (14) of s. 147 of the Code observed : 


“This sub-section entitles the parties to the proceedings’ to adduce evidence. The 
Magistrate also is ‘empowered to take further evidence if’ he thinks necessary. The word 
‘evideace’ so far as oral evidence is concerned means the statements of witnesses before the 
court in relation to matters of facts under inquiry. Wherever the legislature intended that 
evidence might be given by means of affidavits it has made a‘special provision for it in the Code, 
for instance in ss, 145, 510A and 539A. Ifthe legislature had intended thatin proceedings 
under s. 147 evidencë might also be given by means of affidavits, the legislature would have 
said so just as 2 has done in the case, of proceedings under S. 145 of the code.” 


5 [1961] A.. 1. R. Pat. 278. , ' 8 [i964] 1 Cr. L. J. 600. 


6 [1961] A. I. R. Pat. 410. , , 9 [1969] I. M. L. J. 585. 
7 [1964] Cut. “206. -* 10 [1963] 13 Raj. 549, at p. 551. 
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Referring to the words “provisions of section 145 shall, as far as may be, be 
applicable in the case of such inquiry,” occurring in sub-s. (7A) of s. 147, it is” 
observed that these words only indicate that to other matters of procedure such 
as are contained in sub-ss. (4), (7) and (9) of s. 145 they would, as far as may be, 
be applicable to proceedings under s. 147. 

It will thus appear that the Magistrate had no jurisdiction to decide the dis- 
pute between the parties before him merely on the basis of affidavits without re- 
cording such evidence as the parties choose to tender before him. The order of 
the Magistrate must, therefore, be held to be vitiated and is liable to be set aside. 


[The rest of the judgment is not material to this report]. 
Application allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Padhye and Mr. Justice Chandurkar. 


THE PUNJAB NATIONAL BANK LTD. v. FIRM “ISHWARBHAI 
LALBHAI PATEL AND CO.”* i 


Indian Contract Act (IX of 1872), Secs. 194, 191-193—Plaintiff lodging in his bank cheque for 
encashment—Bank sending cheque to drawee bank for collectiun—Drawee bank failing to 
make payment—Plaintiff suing his bank for amount of cheque—Whether bank liable to make 
good amount. 


A cheque for a certain amount was drawn by a firm in favour of the plaintiff on the L- 
Bank at its Bhandara branch. The plaintiff handed over the cheque to the Gondia branch of 
the defendant bank where he had an account, directing it to credit the amount of the che- 
que in his account after realisation. In due course the defendant bank sent the cheque 
to the Gondia branch of the L-Bank for collection and the latter sent it to the Bhandara 
branch of the L-Bank. On receiving an intimation from the Bhandara branch, the Gondia 
branch of the L-Bank issued a payment order for the amount of the cheque to the defen- 
dant bank. The defendant bank duly presented the payment order to the Gondia branch 
of the L-Bank but no payment was made as the bank had suspended payment. The 
plaintiff thereafter sought to recover from the defendant bank the amount of the cheque 

** but the defendant bank refused payment. On the question whether the defendant bank 
was liable for the plaintiff’s claim :— 

Held, that s. 194 of the Indian Contract Act, 1872 was applicable to the case, 

‘that, therefore, the defendant bank must be taken to have an implied authority to ap- 
point the Gondia branch of the L-Bank for the purpose of collecting the amount of the 
cheque and the Gondia branch would be a substitute agent of the plaintiff-principal, 

that the acts of the said substitute would be binding on the plaintiff-principal and the 
defendant bank was not responsible to the plaintiff unless it had reccived the amount of 
the cheque in its hands and credited the same to the account of the plaintiff, and, 

that the Gondia branch of the L-Bank would be liable to pay the amount to the plain- 
tiff as the Gondia branch was constituted a ; Substitute agent of the pent in the trans- 
action. 

A. C., Commerce Lid. v. M/s. Ganpat Rai Hira Lal’, Union of India v. Amar Singh’, 
Bengal Bank v. Satyendra Nath Das? and Prince v. Oriental Bank Corporation‘, referred to. 


THe facts are stated in the judgment. 


P. P. Deo and W.G. Deo,’for the appellant. 
J. M. Thakar, for the respondent. 


“Decided, July 13, 1970. Second Appeal 137-B'of 1960. 
No. 481 of 1962, against the decision of 1 [1958] A. I. R. S. C. 269. 
J. A. Hussain, District Judge, at ‘Bhandara, 2 [1960] A. I. R. S.C. 283.’ 
in Civil Appeal No. 56-B of 1961, reversing 3 [1949]4 D D.L.R. Cal. 164. 
the decree passed by W.N. Bapat, Civil Judge, 4 (1878) 3 ALC. 325. i 
Junior Division, at Gondia, in Civil Suit No. 
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Papxye J. This second appeal had earlier come up for hearing before a 
Single Judge Mr. Justice Nain and after hearing the appeal for some time, he 
expressed that the appeal.should be heard by‘a larger Bench since the case in- 
volved an important question. The second appeal has now been put up for hear- 
ing before us. , i 


The suit was by the present respondent for recovery of an amount of Rs. 5,000 
from the appellant-defendant. The facts leading to the said claim are as under : 
' The plaintiff is.a firm dealing in tobacco and also bidi leaves. The firm of 
Chhotabhai Karsandas had drawn a cheque of Rs. 5,000 on the Laxmi Bank 
Limited, Bhandara Branch in favour of ‘the plaintiff on May 16, 1960. The 
defendant is a branch of the Punjab National Bank at Gondia. The plaintiff 
had an account with the Gondia branch of the defendant Bank and on May 20, 
1960 the plaintiff handed over this cheque to the defendant directing it to credit 
the amount under that cheque in the account of the plaintiff after its realization. 
The plaintiff alleges that on the cheque being handed over to the defendant-Bank, 
the amount of the cheque must have been credited in its account as, according 
to the plaintiff, the defendant became the holder of the cheque and it was the 
sole responsibility of the defendant-Bank to collect the amount from the Laxmi 
Bank and credit the same in the account of the plaintiff. The case further put 
up by the plaintiff by way of amendment to the plaint as disclosed in para. 2 (a) 
of the plaint was that the defendant was not the agent of the plaintiff, nor was 
the Gondia branch of Laxmi Bank an express or implied agent of the plaintiff 
and when the cheque was given to the defendant, the defandant became the 
holder of the cheque. It was.further pleaded that when the cheque was handed 
over to the defendant, the plaintiff became entitled to the amount from the de- 
fendant as it meant that the amount was lying with the defendant in the account 
of the plaintiff, and the plaintiff ceased to have any relation either with Messrs 
Chhotabhai, Karsandas, the drawer, or the Laxmi Bank, on whom the cheque 
was drawn. It was also pleaded that the defendant having become the holder of 
the cheque, was solely responsible for the realization of the amount from the 
Laxmi Bank and the defendant was deemed to have virtually appropriated the 
amount lying with the Laxmi Bank till called for. 


The defendant admitted the fact of receiving the crossed cheque of Rs. 5,000 
drawn by Chhotabhai Karsandas in favour of the plaintiff on the Bhandara 
branch of the Laxmi Bank Limited. According to the defendant as seen from 
the better particulars supplied by it, it was handed over to it on May 20, 1960 
and it was to be credited to the plaintiff’s account after realization. This che- 
que was entered in-the outward Demand bills for collection on Saturday, May 
21, 1960. This cheque was then sent by the defendant to the Gondia Branch 
of the Laxmi Bank Limited for collection on May 28, 1960 which was a Monday. 
It appears that this cheque was then sent by the Gondia Branch of the Laxmi 
Bank to the Bhandara Branch of the Laxmi Bank. An intimation was received 
by the Gondia Branch of the Laxmi Bank from the Bhandara Branch to issue 
a payment order for Rs. 4,996.88P. to the defendant directing the defendant 
to receive the amount in cash by presenting the payment order at the counter 
of the Laxmi Bank Limited. The payment order was for this amount after 
deducting the commission of Rs. 3.12P. This payment order was, according 
‘to the defendant, received by it on Saturday, May 28, 1960. May 29, 1960 
was a Sunday and a closed day for the Banks. According to the defendant, 
it duly presented the payment order to the Gondia Branch of the Laxmi Bank 
on Monday May 80, 1960, but no payment was made by the Laxmi Bank, 
Gondia, on that day on one pretext or the other., The payment order was again 
presented on May 81, 1960 by the defendant-Bank to the Laxmi Bank, Gondia 
and no payment was made even on that day as by that time the Bank had sus- 
pended the payment. oe : bs, 

On June 1, 1960 the plaintiff presented a cheque for withdrawing the amount 
of Rs. 5,000 from the defendant-Bank and if the'amount of the cheque in ques- 
tion had been credited with the defendant-Bank, then there was no difficulty 

B,L.R.—24. 
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in the plaintiff’s cheque for withdrawal being honoured by the Punjab National 
Bank, the defendant. However, without this amount the balance to the credit 
of the plaintiff with the Punjab National Bank was not enough to honour the 
said cheque and hence payment was refused. After the refusal of this payment, 
the plaintiff gave to the defendant-Bank a notice of dishonour and has subse- 
quently filed this suit for recovery of the amount of Rs. 5,000 from the defendant- 
Bank. ; 

One more plea of the plaintiff in para. 2 (a) of the plaint needs to be noticed 
and that plea is, that the defendant by its inability’ to collect the amount 
from the Laxmi Bank either on-account of the delay in presenting the cheque 
or laches of the Laxmi Bank in not making the payment to the defendant cannot 
absolve itself from its liability to make the payment to the plaintiff. This plea, 
however, has to be read with what has been said earlier in the said paragraph: 

Both sides examined witnesses. The evidence, however, appears to be very 
cryptic and the details which were necessary to be brought out have not been 
brought out in this evidence. The defendant has also filed some extracts of 
the local Cheques Registers maintained by it of May 30 and 81, 1960 to show 
that the payment order was presented to the Laxmi Bank on May 80 and 31, 
1960 and that those payment orders had been received back, 

The learned trial Judge after considering the evidénce and the law on the point 
dismissed the suit of the plaintiff. The learned trial Judge took the view that 
the defendant-Bank was a mere agent for collection and was not liable to credit 
the amount in the account of the plaintiff unless the proceeds of the cheque had 
been’ received by it and as it had not received the amount of the cheque, it was 
not liable to credit the amount in the account of the plaintiff with its bank. The 
learned trial Judge further took the view that no implied authority to appoint 
the Laxmi Bank, Gondia as agent for collection of the amount of the cheque 
could be presumed in favour of the defendant-Bank and the Laxmi Bank, Gon- 
dia did not become the agent of the.plaintiff. According to the learned trial 
Judge the defendant was not liable for the plaintiff’s claim. The decree of the 
trial Judge was reversed by the learned District Judge and the claim of the plain- 
tiff for an amount of Rs. 5,000 has been decreed. 

During the pendency of the appeal, the plaintiff had filed an application for 
joinder. of the drawer Chhotabhai Karsandas and the Official Liquidator repre- 
senting the Laxmi Bank in liquidation as parties to the suit under O.I., r. 10, -Civil 
Procedure Code. It also filed an application to amend the plaint under O, VI, 
r. 17, Code of Civil Procedure. It may be noted that the Laxmi Bank had gone 
into liquidation before the suit was filed. These applications were opposed not 
only by the defendant Punjab National Bank, but also by the parties proposed 
to be joined as parties. These applications were rejected by the learned Dis- 
trict Judge by separate orders passed on those applications. The orders on 
. these applications have not been challenged by the respondent and we are not 

required to consider those matters in this appeal. | 

The defendant has examined Sub-Accountant of the State Bank of India, 
Narayan Ganesh Sonar (D. W. 1) who has stated that the banking transactions 
take place upto’ 2.80 P.M. on- every working day. He has further stated that 
on May 30,1960 cheques of the value of Rs. 6,817.90P. were received from the 
Punjab National Bank and they were received before 2.80 P.M. There is no — 
cross-examination of this witness. Then .there is the’ evidence of Lilakrishna 
Lala Parmanand (D. W. 2), a Supervisor of the Punjab National Bank, Gondia. 
He has stated that the Punjab National Bank has no office at’ Bhandara and the 
cheque was sent for collection to the Laxmi Bank Branch Gondia and on May 
28, 1960 pay ordér was received from the Laxmi Bank, Gondia. He has fur- 
ther stated that this pay order was sent to the Laxmi Bank, Gondia on May 30, 
1960 for receiving the payment and this was presented to the bank at about 2 
P.M. This payment order was returned on May 30, 1960 without any payment. 
He has also stated that he had sent Rupsingh with this order along with other 
cheques, -He has further stated that it was again sent on May 31, 1960, but on 


———— 
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that day the payment was suspended. Rupsingh (D. W. 3) who is a peon in the 
Punjab National Bank had gone with the -two cheques to Laxmi Bank, Gondia, 
on May 80, 1960 sometime before 2-30 P.M. but the payment was not made 
and he was asked to come the next day. Then Kisangopal Lala Lekhraj, who 
is the Accountant of the Punjab National Bank has-been examined as D. W. 4. 
He has supported what: Rupsingh has stated in his evidence. It may be stated 
that there is no issue about any negligence on the part of the Punjab National 
Bank either in presenting the cheque to the Laxmi Bank, Gondia on its receipt 
from the plaintiff or in presenting the payment order to the Laxmi Bank, Gondia, 
on its receipt on May 28, 1960 and it appears that this aspect was not considered 
by the trial Court. For the first time, we find a ground taken by the plaintiff 
in ground No. 4 before the first’ appellate Court, the ground being that the de- 
fendant Punjab National Bank was liable for breach-of duty even as a collecting 
bank and was responsible to compensate the plaintiff for the loss caused to it on 
account of gross and culpable negligence of its officers and employees as also for 
its laches and delay in collecting the amount of the cheque in question. This 
ground also is somewhat vague and does not state as to where was the negligence, 
that is, whether the negligence in not presenting the cheque in a reasonable time 
to the Laxmi Bank, Gondia, for collection or in not presenting the payment order 
within a reasonable time to the Laxmi Bank, Gondia, ‘for its collection. The 
learned District Judge has not in fact found as a fact that the defendant was 
negligent either in presenting the cheque or the payment order to the Laxmi 
Bank, Gondia, but on the view of law he took, he held that the defendant-bank 
must be deemed to have received the amount through its sub-agent, that is, the 
Laxmi Bank, Gondia and the laches and negligence on the part of the Sub-Agent 
of the defendant- Bank, that is, the Laxmi Bank, Gondia, cannot affect the rights 
of the principal, namely, the plaintiff. ‘On this view, the learned District Judge 
held that the amount having been recovered by the defendant-Bank through 
its Sub-Agent on May 28, 1960, the defendant-Bank was bound to eredit this 
amount to the account of the plaintiff in its own Bank and the defendant-Bank 


> was, therefore, liable to pay the amount to the plaintiff. 


We may state at this stage that though the plaintiff-respondent is trying to 
spell out a case of negligence on the part of the defendant-Bank from para. 2 (a) 
of the plaint, we do not think that the pleadings in that matter are in any sense 
clear and unambiguous and we are unable to make out such a case from the facts 
pleaded in para. 2 (a) of the plaint. In the first placè; there are no specific alle- 
gations as to which inaction on the part of the defendant constituted negligence 
on its part, whether-it was the first act of presenting the cheque to the Laxmi 
Bank, Gondia Branch or whether it was a second act of presenting the payment 
order to the Gondia Branch of the Laxmi Bank. The case of negligence must 
be specifically put so that the opponent must be in a position to squarely meet 
such a case and all the particulars of such a case’must be given. We do‘not 
find from these pleadings any case of negligence which should have been put in 
the forefront in, the plaint itself. Secondly, on reading the last portion of para. 
2 (a) of the’ plaint along with the earlier portion, -the case of the plaintiff seems 
to be that the defendant merely by accepting the cheque for realization had be- 
come the holder of the cheque and had-at once become responsible for crediting 
the amount to the plaintiff and to make payment thereof to’the plaintiff when- 
ever demanded. Read in this context, the plea which is now sought to be made 
as one of negligence only amounts to this that whether the defendant realises 
the amount from the Laxmi Bank or not, since the cheque was received by the 
defendant, it at once became liable to the plaintiff for that amount and it was 
no concern of the plaintiff whether the defendant acted with due negligence (ste) or 
acted negligently in collecting,the amount from the Laxmi Bank, either on ac- 
count of the delay in presenting the cheque or the laches of the Laxmi Bank in 
‘not making prompt payment and this could not be made a groùnd for the defen- 
dant to absolve itself from the liability'to pay to the plaintiff. This cannot be 
construed to mean the pleading of negligence on the part of the defendant in 
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collecting the amount from the Laxmi Bank. Apart from that, we do not find 
any evidence whatsoever worth the name to arrive at the finding that fhere was 
any negligence on the part of the defendant Punjab National Bank in collecting 
` the amount from the Laxmi Bank. As the events show, the cheque was handed 
over on May 20, 1960. It was entered into the books of the defendant on 
May 21, 1960. 22nd was a Sunday. .It was sent to the Laxmi Bank, Gondia, 
for collection on Monday, May 28, 1960. The Gondia Bank then sent it to 
its Bhandara Branch, which, in turn, made an entry in the register and intimated 
to the Gondia Branch that the payment order in respect of the amount be made 
and given to the defendant-Bank. On May 27, 1960 payment order was 
prepared and it was handed over to the defendant-Bank on May 28, 1960. 
It is not known as to when this payment order was received by the Punjab Na- 
tional Bank on the 28th. It may be noted that the business hours on Saturday 
are shorter than the business hours on other days. May 29, 1960 was a Sun- 
day and on the 30th the payment order was presented by the defendant-Bank 
to the Laxmi Bank, Gondia for collection and as the evidence shows, it was pre- 
sented before the due time. From this evidence, it cannot be spelled out that 
the defendant-Bank acted negligently and not like an ordinary reasonable and 
prudent man would have done. Though therefore, the lower Courts have not 
recorded a specific finding on this question, we do not find that there is any such 
negligence on the part of the defendant. 


The learned District Judge has accepted this position in para. 7 of his judgment 
that the defendant became an agent of the plaintiff for the purposes of collecting 
the amount under such cheque, and further took the view that because of this 
relationship, the liability of the defendant will arise vis-a-vis the plaintiff when 
the defendant collects the amount and posed a question whether the defendant 
had collected this amount. The learned District Judge further took the view 
that the defendant had received the payment order from the Laxmi Bank, Gon- 
dia Branch for collecting the amount, which meant that the Laxmi Bank, 
Gondia Branch had received the amount and the further question which accord- 
ing to him, arose was for whom was the Laxmi Bank, Gondia Branch, holding 
this amount and answered the question by holding that the defendant had no 
implied authority to name a person to act for the plaintiff in the absence of agency 
entrusted to it and the defendant had also no implied authority to appoint the 
Laxmi Bank, Gondia Branch, its substitute agent for collecting the amount of the 
cheque. The learned District Judge further took the view that the appointment 
of the Laxmi Bank, Gondia Branch, by the defendant was its own affair and the 
Gondia Branch of the Laxmi Bank became a Sub- -Agent of the defendant-Bank 
and there was no privity of contract between the plaintiff and the Laxmi Bank, 
Gondia, and as such, the defendant-Bank which was the agent of the plaintiff, 
was alone responsible to the plaintiff who was the principal. 


Now Mr. P. P. Deo, learned counsel for the appellant-defendant, has challenged 
this decision on two alternative grounds. In the first place, it is contended that 
the defendant-appellant had implied authority to appoint or name another per- 
son as an agent to act for the principal and though there is no privity of contract 
between this named person and the, principal as such, the provisions of s. 194 
of the Contract Act make that person the agent of the principal for such part 
of that business of agency as was entrusted to the defendant and if, for any reason, 
the person named by the defendant does not pay the amount, then the defendant 
is not liable to make any payment to the plaintiff. According to him, this busi- 
ness or the transactions are such which must be done through somebody else 
and for that purpose, even if there may be no express authority, there is an im- 
plied authority to name another person to act for the principal so as to bind the 
principal by the act of such named person. The contentionis that the defendant- 
Bank has no branch at Bhandara, nor has it any account either with the Bhan; 
dara Branch or the Gondia Branch of the Laxmi Bank and since the cheque 
has been given to the defendant at Gondia for collection from the Laxmi Bank, 
Bhandara Branch where, the drawer had an account, it had in the ordinary course 
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of the business to take the assistance of:'the Laxmi Bank, Gondia for realising 
the said amount, as the Bhandara Branch is also the branch of the Laxmi Bank. 
It could not be possible for .the defendant-Bank to send a messenger to a diffe- 
rent.place for collecting the amount and it appears to us that in the normal 
course of. business the method adopted by the defendant in handing over the 
cheque to the Gondia Branch of the Laxmi: Bank for collection was the proper 
method and no exception could be taken to sucha course adopted by the Punjab 
National Bank. The plaintiff also must have known when it presented the che- 
que to the defendant that the defendant would have to take recourse to such a 
method for collecting the amount of the cheque. In fact, the plaintiff has also 
not stated that there was anything wrong in the course adopted by the defendant- 
Bank in presenting the cheque to the Laxmi Bank, Gondia Branch, for collecting the 
amount of the cheque. If such is the nature of the business, then the defendant- 
Bank who is constituted an agent of the plaintiff for the realisation of the amount 
of the cheque must be taken to have the implied authority to name another per- 
son to act for'the principal, that is, the plaintiff, for getting the amount of the 
cheque, since the defendant could not ‘have realised the amount conveniently 
without adopting such a’ course. ` If, ‘therefore, the Laxmi Bank, Gondia, has 
been named by the defendant to get the amount from the Laxmi Bank, Bhan- 
dara Branch and. in turn, to pay it;to,the defendant, then under the provisions 
of s. ‘194 of the Contract Act, the Laxmi! Bank, Gondia’ Branch would not be a 
sub- -agent as.is understood in s..191.of the: Contract: Act and would be an Agent 
of the principal, that is, the plaintiff, for the purposes of collecting the amount 
.of the cheque fromthe ‘Bhandara Branch'of the Laxmi Bank. This is on the 
assumption that the Bhandara' Branch’ and the Gondia Branch of the Laxmi 
Bank are different and distinct entities ‘ahd are different juridical persons. 


‘The learned Gounsel for the respondent. contends, that the Gondia Branch of the 
Laxmi Bank would be a sub-agent of the defendant-Bank and the said sub-agent 
would be liable to'its immediate principal, namely, the defendant-Bank, and the 
defendant-Bank, in its turn, would be liable to the plaintiff and the plaintiff would 
have no concern with the sub-agent; that is, the Laxmi Bank, Gondia Branch. 
He relies for this proposition on the provisions of ss. 191 to 193 of the Contract 
Act. Itis true that under s. 192 of the' Contract Act, where a sub-agent is properly 
appointed, the principal is, so far as regards third persons, represented by the sub- 
agent and is bound by and. responsible for his acts as if-he were an agent originally 
appointed by the principal. However; the agent is responsible to the principal 
for the acts, of the sub-agent and the sub-agent is responsible for his acts to the 
agent but not to the principal except in cases of fraud or wilful wrong. Now, 
to our mind, this is not a matter which falls under these provisions and this is 
a matter which, in our view, will fall:under s. 194 of the Contract Act. Here 
the nature of the business i is such, which is ‘one of agency, namely, an agency to 
collect the’ amount on: behalf of a‘ constituent, that the Bank in the position of 
the defendant-Bank-has to:appoint another person for the purpose of realisation 
and in this‘case, had to name the Gondia Branch of the Laxmi Bank for that 
purpose as the Bhandara Branch was a’ part and parcel of the main Bank, that 
is, Laxmi Bank and the collection of the amount could be facilitated by appoint- 
ing the local Bank at Gondia. -The defendant, therefore, must be taken to have 
an implied authority to’ appoint the' Gondia Branch of the Laxmi Bank for this 
purpose and the Gondia Branch of the Laxmi Bank would be a substitute agent 
and not‘a' sub-agent as understood by :ss. 191 to 198 of the Contract Act of the 
plaintiff, the principal and if that is ‘so, then the acts of the said substitute would 
be binding on the plaintiff-principal and the deferidant-Bank would not be res- 
ponsible to-the plaintiff unless it has received the amount in its hands and cre- 
dited the same to the account of the plaintiff. ‘There i is no doubt that the Bhan- 
dara Branch: to whom the cheque was sent has ‘on Verification of the cheque 
found thatthe amount of the cheque was payable and it is because of that that 
it gave an intimation to the Gondia Branch to make the payment to the defen- 
dant who had ‘presented the cheque to the Laxmi Bank, Gondia and it is on the 
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basis of such an intimation from the Bhandara Branch that the payment order 
was issued by the Gondia Branch in favour of the defendant-Bank. The issuance 
of the payment order, however, does not amount to a payment to the person 
entitled under the payment order unless the amount has actually been paid to 
that person. It is nobody’s case that the amount has actually been received 
by the defendant-Bank from the Gondia Branch of the Laxmi Bank. On the 
other hand, the evidence is clear that inspite of the presentation of the payment 
order on May 30 and 31, 1960 payments were not made by the Gondia Branch 
of the Laxmi Bank to the defendant-Bank. We may, therefore, take it that 
the amount had remained with the Laxmi Bank, Gondia which was under a duty 
to pay the amount to the holder of the payment order, in this case, the defendant- 
Bank, for the plaintiff and if the Laxmi Bank, Gondia Branch, did not pay the 
amount against the payment order, then it would be the Laxmi Bank which 
would be liable to pay the amount to the plaintiff and would be directly res- 
ponsible for such payment to the plaintiff as the Laxmi Bank, Gondia Branch 
is constituted a substitute agent of the plaintiff in this transaction. 


It was, however, urged on behalf of the respondent-plaintiff that s. 194 of the 
Contract Act would not be attracted because, in the first place, there was no 
privity of contract between the plaintiff and the Laxmi Bank, Gondia and in the 
second place, the Laxmi Bank, Gondia could not be taken to be an agent of the 
plaintiff in this transaction because it’ had no direct or indirect relation with the 
said Bank and could not have called upon the said branch at Gondia to pay the 
amount to himself as the payment order was in the name of the defendant-Bank 
and it was the defendant-Bank who alone was in a position to collect the amount 
and even if the plaintiff were to ask the amount of the cheque from the Laxmi 
Bank, Gondia Branch, the said Bank would not have paid any amount to the 
plaintiff. Perhaps that may be so; but the plaintiff had already appointed the 
defendant-Bank as its agent for collection of the said amount and the Laxmi 
Bank, Gondia Branch was holding the amount on behalf of the plaintiff which 
the defendant as an agent had only to collect from the Laxmi Bank or rather the 
Laxmi Bank had to pay the amount to the Punjab National Bank which, in turn, 
would have credited the amount in the account of the plaintiff. If there-is a 
failure on the part of the Laxmi Bank, Gondia Branch, to pay the amount to the 
defendant-Bank, then for such failure the Laxmi Bank, Gondia Branch, is res- 
ponsible to the plaintiff and not the defendant-Bank unless it is established that 
the defendant acted so carelessly or negligently that it was on account of the 
act of the defendant that the said amount could not be received. That has not 
been established in the present case. 


There is also another aspect of the matter. The question is whether the two 
branches.of the Laxmi Bank, one at Gondia and the other at Bhandara, should 
be said to be two distinct and separate entities or they constitute only one concern. 
The banking business was done by a company known as Laxmi Bank Limited 
with its head office at Akola and it had several branches at different places. The 
Gondia and Bhandara branches were two such branches. It is no doubt true 
that each branch had its own constituents and accounts were maintained by 
those branches for their respective constituents. But even so these branches 
could not be said to be independent of the main bank and all the funds and the 
transactions must be taken to be that of the Laxmi Bank itself and not of the 
individual branches. It is the main business concern which is an entity which 
can sue or be sued and is responsible for all the acts done by its branches. These 
branches have no separate and independent existence apart from the main con- 
cern and these branches must be taken to be a part of the same unit and not 
different entities as contended on behalf of the plaintiff. If that is so, then the 
position is quite different. The question whether the different branches of a 
Bank are different and separate entities or they are one unit came up for consi- 
deration in several decisions and it has been held that they constitute but one 
unit and are not separate and independent units. The learned appellate Judge 
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has referred to a decision of this Court in-Bank of India v. Offl. Iiquidator!, but 
the learned counsel-for the appellant-has brought to our notice a later. decision 
of this Court, which has overruled the earlier decision in Bank of India v. Offi. 
Liquidator, which was a-decision of a Single Judge. There are also other deci- 
sions which have been brought to our notice to which we shall presently refer. 

The usage in the banking business of appointing sub-agents for collection 
ofthe amounts on cheques etc., is described in'Corpus Juris Secundum, Vol. IX, 
para. 228 under the heading .“‘Sub-agents and Correspondents”. It is described 
thus : ` a oa T ae E 

. “Where paper is deposited in a bank located in one city, but is collectable in another city, 
it is said that the depositor must realize that the bank cannot economically send an agent or 
officer to the other city to effect the collection, and, therefore, the mere deposit of out-of-town 
paper impliedly authorizes the bank of deposit to select a suitable collecting agency at or near 
the place where the paper is payable, and to make any necessary or customary agreement with 
respect to the collection. Ifa suitable subagent has been selected, and there is another agency 
more conveniently located, the deposit of paper authorizes the subagent to forward the paper 
to another, and more conveniently located, subagent.” 


The position of a ‘sub-agent’ vis-a-vis the principal. where the agent has an im- 
plied authority to appoint a sub-agent has also been considered in A. C., Com- 
merce Lid. v. M/s. Ganpat Rat Hira Lal*.. In this case, the appellant which was 
a non-resident company entered into forward transactions on behalf of the res- 
. pondent at Hapur im which there was a considerable amount of profit. The ap- 
pellant engaged the services of the Hapur firm for the transactions and made 
profits. Out of the profits it paid a certain amount on account of the income- 
tax for and on behalf of the respondent. The respondent contended that it was 
not liable for the'said income-tax as. there was no privity of contract between 
it and the Hapur firm. There was no dispute that the Hapur firm was em- 
ployed by. the appellant for forward transaction business of the respondent which 
had accepted the transactions entered into as also the amount of the profit ac- 
cruing on those transactions .and-.was only disputing the amount of income-tax 
deducted, retained and paid on those profits. It was held by the Supreme 
Court (p. 272) : 


-~ t... Under. the law, the Hapur firm would be an agent of the respondent for that part of 
the business of the agency as: was entrusted to it and ‘privity of contract arises between the 
principal and‘ the substitute.’: Section 194 of. the Contract Acts...” 

The point ‘arose again in another case before the Supreme Court in Union of. 
India v. Amar Singh® : In this case some goods were entrusted by the plaintiff 
to himself as consignee from. Quetta in Pakistan to New Delhi in India. The 

receiving railway was the Pakistan Railway which ended.at the Pakistan frontier, 

The goods -weré then taken over by the Indian Railway which was the forwarding 

railway and came safely upto New Delhi. The goods, however, were not delivered 

to the plaintiff-consignee. The plaintiff: made a claim against the forwarding 

railway, that is, the Indian Railway, for compensation for non-delivery of the 

goods entrusted to the said railway and as the demand was not complied with, 

_he instituted.a suit, against the Dominion of India. The forwarding railway, 

that is, Indian Railway, disputed its liability. One of the grounds urged was 

that there was no privity of contract between the plaintiff-respondent and the for- 

warding Railway, that is,.the Indian Railway and if he had any claim, it was only 

against the receiving railway. The Supreme Court took the view that the Indian 

Railways were liable to the plaintiff as being in the position of, an agent to the 

plaintiff-consignor. It relied on a passage from the judgment of Thesiger L.J. in 

De Bussche v. Alt, which is to the following effect (p.310) : 


“But the exigencies of business do from time to time fender necessary the carrying out 
of the instructions of a principal by a person other than the agent originally instructed for the 
1 [1950] A. I. R. Bom. 375, s.c. 52 Bom. 38 [1960] A. I. R. 5, Ce 288. 
bs Re 587 n l . 4& (1878) 8Ch.D 286: i 
2 [1958FA. I. R. S.C. 269. 3 i 
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purpose, and where that is the case, the reason of the thing requires that the rule should be re- 
laxed, so as, on the one hand, to enable the agent to appoint what has been termed ‘a sub-agent’ 
or ‘substitute’... and, on the other hand, to constitute, in the interests and for the protection 
of the principal, a direct privity of contract between him and such substitute.” 


The Supreme Court then observed (p.287) : 


“The aforesaid facts clearly indicate that the respondent appointed the Receiving Rail- 
way as his agent to carry his goods on the railway to a place in India with whom Pakistan 
had no treaty arrangement in the matter of through booked traffic. In that situation the 
authority in the agent must necessarily be implied to appoint the Forwarding Railway to act 
for the consignor during that part of the journey of the goods by the Indian Railway; and, if 
so, by force of the said section, the Forwarding Railway would be an agent of the consignor.” 
On the basis of these authorities it would thus be clear that by the usage of trade 
or business, the defendant-Bank, would have an implied authority to name or 
appoint another bank, such as the Laxmi Bank, Gondia Branch to collect the 
amount of the cheque deposited by the plaintiff with the defendant-Bank and 
the Laxmi Bank would then be the substitute agent of the plaintiff and by virtue 
of the provisions of s. 194 of the Contract Act, there would be a privity of con- 
tract between the plaintiff and the Laxmi Bank and the Punjab National Bank 
would not be responsible, if the Laxmi Bank failed to pay the amount. 

The learned counsel for the appellant-defendant, however, urged that the two 
branches of the Laxmi Bank, namely, one at Bhandara and the other at Gondia, 
are not in fact two separate and independent banks and they are one and the 
same, namely, the Laxmi Bank, wherever its branches may be. It is urged that 
if the two ‘branches of the Laxmi Bank are taken to be one and the same and not 
distinct and independent units and the defendant-Bank has not received the 
~ amount of the cheque from the Laxmi Bank, then there is no liability on the 
defendant-Bank of the plaintiff since the Punjab National Bank had not’ been 
able to collect the amount from the Laxmi Bank as by that time the Laxmi Bank 
had gone under liquidation. Reliance was placed by the lower appellate Court 
on ‘the decision of Tendolkar J. in Bank of India v.-Offl. Liquidator, for the pro- 
position that the two branches are independent units. It was observed in that 
case in para. 6 (p. 877) : 


_, “It is contended for the claimants that the bank and its branches are one; and the receipt 
of money by the branch is receipt by the bankin liquidation.. On the other hand, it is conten- 
ded on behalf of the Official Liquidator that for this purpose the bank in liquidation and its 
branch ‘must be treated as if they were distinct banks. Now, while there is no doubt that a 
branch is an agency of the head office, it is well established that for certain special purposes 
of banking business they may be treated as different banks. Thus, for example, the obliga- 
tion to honour a cheque of a customer rests on the branch on which the cheque is drawn and 
on no other. Similarly, where different branches of a bank are endorsers of g negotiable in- 
strument, notice of dishonour must be given to each branch in succession.” 


This decision came up for consideration before a Division Bench of this Court 
in Valaja Govinda v. Exchange Bank of India’, The question there was : where 
a bank collects the amount of the cheque on behalf of its customer, does it hold the 
amount in trust for the customer or only as a creditor [debtor] of the customer, the 
relationship between the banker and the customer being that of ‘the creditor and 
the debtor ? It was held that in the absence of any specific directions from the 
customer the amount collected becomes a part of the general funds of the bank 
and the relationship that is created is of a creditor and debtor and the bank does 
not hold the amount in trust for the customer. On this matter, this Division 
Bench decision differed from the decision of Tendolkar J. in Bank of 
India v. Offi. Liquidator. The contention that is raised on behalf of the - 
appellant-defendant is that) the two branches of the Laxmi Bank are in fact 
one and the same and when the Laxmi Bank, Bhandara Branch gave intimation 
to the Laxmi Bank, Gondia Branch to issue a payment order to the defendant- 
Bank, the:amount was not actually transferred from one branch to another but 


5 (1957) 59 Bom. L. R. 586, s.c. [1958] A. I. R. Bom. 100. 
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the funds remained where they were, namely, with the Laxmi Bank as such, 
and no amount was in fact collected by the Laxmi Bank, Gondia Branch from the 
Laxmi Bank, Bhandara Branch. There was no question, therefore, of the Laxmi 
Bank, Gondia Branch, holding the amount of this cheque in trust for the customer 
either the defendant or the plaintiff, but it was only as a debtor of the plaintiff 
and if before this amount could be realised, by the defendant-Bank, the Laxmi 
Bank wenf into liquidation, the amount could be realised by the plaintiff i in the 
liquidation proceedings and the defendant-bank could not in any way be res- 
ponsible for the claim of the plaintiff.. 

A decision of the Calcutta High Court in Bengal Bank v. Satyendra Nath Das® 
is more in point. in this case, one Basanta Kumar Nag drew a cheque in favour 
of the plaintiffs Satyendra N ath Das and Prithwiraj Das on the Economic Bank 
Limited, Sonamukhi Branch. The plaintiffs sent the cheque to the Bengal Bank 
Limited for collection and credit to their account. The Bengal Bank sent the 
cheque to the Bankura’ Branch of the Economic Bank Limited for realisation. 
The Bankura, branch realised the amount from the Sonamukhi Branch, but did 
not make over the sum realised to the Bengal Bank on account of some internal 
` trouble and asked for time. Thereafter the Economic Bank Limited went into 
liquidation and the Bengal Bank Limited could not realise the money. The 
question was whether the Bengal Barik Limited could be held liable as a collecting 
agent to the plaintiffs : for having not paid the amount to them. It was the conten- 
tion of the plaintiffs in that case that the Bengal Bank Limited was liable on the 
ground that the money was not realised owing to the default of the agents of 
the Bengal Bank Limited, their agents being the Bankura Branch of the Economic 
Bank. The contention on behalf of the drawer of the cheque was that the failure 
to collect the money was due to the laches of the Bengal Bank Limited and that, 
therefore, the Bengal Bank Limited was liable. It was pointed out that at the 
time the cheque was issued the defendant had money enough in the Sonamukhi 
Branch of the Economic Bank Limited to pay the sum. It was also pointed 
out that the Sonamukhi Branch actually paid fhe sum to the Bankura Branch 
who were the agents of the Bengal Bank Limited. If thé Bengal Bank Limited 
had directly sent the cheque to the Sonamukhi Branch they would have realised 
the money because at that time the Bank had not gone into liquidation. The 
learned Judge in dealing with this question held that the liability of the Bengal 
Bank Limited could only arise if the money was paid by the Economic Bank by 
‘honouring :the cheque. If the Economic Bank failed to pay the money, 
it could not be held that the Bengal Bank Limited was liable. The learned Judge 
further observed : 


“The Bengal Bank can only be made liable if it can be shown that under the law it has 
prevented itself from taking the defence ‘that it has taken. The cheque was presented by the 
Bengal. Bank within time. The cheque was dishonoured. The learned Judge seems to think 
that the cheque was not dishonoured because one branch of the Economie Bank paid the money 
to the other bank. The liability to pay the amount of the cheque isin the juridical person, the 
Economic Bank Limited. It is true that for convenience branch accounts are opened at dif- 
ferent banks and the branches make the payment. | Payments are always made on pehalf of 
the bank, the branch not being a juridical penn: rand the a aunity lies with the bank if a 
braneh does not pay.” 


On the view taken in this decision, the liability of the defendant-Bank would 
not arise if the amount of the cheque was not actually collected by the defendant- 
Bank unless it is alleged and proved that the defendant was in any way negligent 
in doing its duty. 

The question whether the different branches of a banking Corporation are 
separate and distinct banks came up also for consideration in Jyoti Prasad v. 
Chota Nagpur Banking Assocen’. Reliance had been placed in that case on a 
decision of Prince v. Oriental Bank Corporation®, where it was decided that the 
two branches, of the Bank were not separate and distinct Banks, but branches 


6 [1949]4D.LR.Cal.164.° (1878) 8 A.C. 325. 
7 [1920] A.LR. Pat. 198. i : 
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of one and the same banking corporation or establishment and that they were 
separate agencies, although agencies of one principal, that principal being the 
corporation of the Oriental Bank. The matter arose in this way : 


The defendant-Bank had branches at three different places Sydney, Murrum- 
burrah and Young. Messrs Hopkins and Gate were store keepers at Young and 
and had a banking account at the defendant’s bank at Young. They gave a 
promissory note to the plaintiff for a certain sam of money payable not at 
Young, but at Murrumburrah; but at Murrumburrah it appeared they had no 
banking account. The note fell due on April 8, 1875. The plaintiffs in 
whose favour the note was made out lodged it with their bank for collection. 
The Sydney Bank handed it over to the Sydney Branch of the defendant’s Bank 
for collection. The Sydney Branch transmitted it to the Murrumburrah branch 
which stamped the note as having been paid and then sent a transfer draft to 
Sydney for the amount of the note for payment to the plaintiffs’ bank. So far - 
as the books of account of the Murrumburrah Branch were concerned, they showed 
that the amount had been paid to the plaintiffs’ Bank and it appeared they 
actually debited the Young Branch with the amount for which the transfer draft 
had been sent. It appeared, however, that on April 4, 1875, Messrs Hopkins 
and Gate’s store at Young was destroyed by fire and on April 5 the Manager of 
the Murrumburrah branch wrote to the Manager of the Sydney branch requesting 
him to cancel the transfer draft in favour of the plaintiffs’ Bank. This was done 
and the plaintiffs sued the defendant’s Bank for recovery of the money as money 
had and received to his use. The whole case of the plaintiffs rested upon the 
foundation that the different Branches were to be treated for the purpose of 
payment as if they were separate and independent Banks. The Judicial 
Committee came to the conclusion. that the Banks were not separate 
and distinct Banks but branches of one and the same banking cor- 
poration or establishment and that they were separate agencies, although 
agencies of one principal, that principal being the corporation of the Oriental 
Bank. In this view, they came to the conclusion that the defendant-Bank was 
not liable as they had not received the money nor anything equivalent to money 
from any source outside their own establishment. The facts in Prince v. Oriental 
Bank Corporation are very similiar to the facts in the case before us. Here also 
the defendant-Bank admittedly had not received any amount from the Laxmi 
Bank and as such it could not be held liable for that amount to the plaintiff. . 
Of course, as we have said, different considerations would arise if the plaintiff 
had alleged and proved that there was any culpable negligence on the part of the 
defendant-Bank in collecting the said amount from the Laxmi Bank. We have 
already said earlier what actions were taken by the defendant in collecting the 
amount. There are no pleadings on behalf of the plaintiff to show any negligence 
on the part of the defendant during the period May 20, 1960 to May 28, 1960 
or on May 30 and 81, 1960. The evidence shows that the defendant-Bank took all 
the necessary steps as were expected from an ordinary prudent man and if the 
defendant-Bank was not able to collect the said amount inspite of reasonable 
care, it could not be held liable for not realising the amount. There is evidence 
to show that soon after the payment order was received by the defendant-Bank 
from the Laxmi Bank, Gondia Branch, it was presented for encashment on May 30, 
1960 during office hours, 29th being a Sunday. But the amount could not be 
realised and that when it was again presented on May 31, 1960, the payment 
was suspended by the Laxmi Bank for which the defendant-Bank cannot be held 
responsible. The case of negligence, therefore, having not been specifically 
alleged, nor proved by the plaintiff, the defendant-Bank could not be held liable 
for the plaintiff’s claim, since as a fact, the defendant-Bank had not received any 
amount from the Laxmi Bank from which it was to collect the same. -On this 
gaa! also, the plaintiff is not entitled to get any decree against the defendant- 

ank. : ‘ 

In either view, therefore, the plaintiff was not entitled to claim a decree against 
the defendant-Bank. The plaintiff had not joined the drawer in the first Court 


7 
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and it was only in the first appellate Court that such an attempt was made, but 
the request was refused. “That order has also not been challenged in this Court 
and we do not.say anything as to the liability of the drawer to the plaintiff. 


There is no dispute that the Laxmi Bank Limited has been ordered to be wound 
up and an Official Liquidator has been appointed to go into the claims in respect 
of the affairs of the Laxmi Bank Limited. ‘We are told that the defendant- 
Punjab National Bank has put up a claim before the Official Liquidator in respect 
of the amount of the cheque in dispute. Since the cheque was drawn on the 
Laxmi Bank, Bhandara Branch,.the Laxmi Bank was bound to honour the said 
cheque and was bound to pay the amount on the aforesaid cheque. Since the 
Punjab National Bank was the collecting agent for and on behalf of the plaintiff, 
it was entitled to collect the amount from the Laxmi Bank and after receiving 
the same to credit the same in the plaintiff’s-account. There is no doubt that 
if and when the amount’ or any part of it is received by the defendant-Bank 
from the Official Liquidator, the same would be credited by the defendant-Bank 
in the plaintiff’s. account and will be paid to the plaintiff on demand being made. 


In the result, the judgment and decree of the appellate Court will have to be 
set aside and the judgment and decree of the trial Court dismissing the plain- 
tiff’s suit restored. Accordingly the -plaintiff’s suit stands dismissed and the 
appeal is allowed ‘with costs. 


a Appeal allowed. 





[NAGPUR BENCH] 


Before Mr. Justice Chandurkar and Mr. Justice Gatne. 
KISANLAL BACHHARAJ VYAS v. MOHANLAL LALA CHANDMAL.* 


Civil Procedure Code (Act V of 1908), O. IV, r, 1; Sec. 122—Civil Manual (Vol. I), 1960 ed. Chap. 

TI, para, Y—Constitution of India, Art. 227—Plaint presented outside Court hours to Clerk of 

`~ Court at his residence—Whether a proper presentation of plaint—JInstruction contained in 
para. 7, Chap. II of Civil Manual whether has force of law. 


A plaint presented to the Clerk of the Court at his residence outside Court hours can 
be regarded as having been validly presented under O. IV, r. 1 of the Civil Procedure Code, 
1908. . = ' 7 

The provision contained in para, 7 in Chapter, IT of the Civil Manual (Vol. I) 1960 ed., 
to the effect that a plaint may be presented at any time during Court hours to the Clerk 
of the Court ete., is permissive and not prohibitive. The instructions contained in para. 
7 cannot be regarded as a rule having the force of law. 

Ratan v. Baput, Hanmant v. Annaji Hanmania®, Gangabai v. Gourishankar and C. 
M. Appavu Pillai v. Amir Sahib‘, referred to. 


Tuk facts appear‘in the judgment. 


YV. M. Kulkarni, for the appellant. 
Shankar Anand, for.the respondents. . T 


GATNE J. The appellant who .was the plaintiff in the Court below has a 
grievance against the order passed by the Joint Civil Judge, Senior Division, Akola, 
on August 9, 1961.dismissing his suit as being barred by limitation. 

The suit in question was based on’a pro-note dated September 11, 1957. .The 
pro-note in question was said to-have been executed by defendant No. 1 for 
himself and as manager of the joint-family consisting of himself and defendant 


t Decided, July 7,1971. First Appeal No. - 2 (1918) I. L. R. 87 Bom. 610, F.B., S.C. 
14 of 1962, against the decision of S.R. Doi- 15 Bom. L. R. 765. 
phode, Joint Civil Judge, Senior Division, at 3: (1964) .67 Bom. L. R. 281, s.c. [1966] 
Akola, in Special Civil Suit No. 14 of 1960. A. I. R. Bom. 34. 

1 (1936) 88 Bom. L. R. 1196.* . & [1914] A. I. R. Mad. 376. 
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No. 2, in plaintiff’s favour for a sum of Rs. 12,500. The amount claimed in the 
suit on the strength of this pro-note from both the defendants was Rs. 14,750. 
The period of limitation available for a suit to enforce the payment of pro-note 
being three years, the plaint in question was required to be filed in the Court 
on September 11, 1960. But since that happened to be a Sunday, the plaint 
was actually presented on the following day when the Court re-opened after the 
week-end, i.e. on September 12, 1960. It was not, however, presented during 
Court hours or on the Court premises. What happened was that the plaintiff 
presented the same to the Clerk of the Court at his residence at 10.15 p.m. The 
plaint was entertained. by the Judge presiding the Court and further orders were 
passed in the suit. But when the defendants were served, they contended that 
the suit was barred by limitation, because, although it was presented on Sep» 
tember 12, 1960, it was not presented to-the Clerk of the Court during Court 
hours on the Court premises but at hig residence after Court hours at about 
10.15 p.m. That presentation, it was contended, was clearly invalid and the 
plaint could not consequently be deemed to ‘have been properly presented on 
September 12, 1960; and if it was not, it was clearly liable to be dismissed on the 
ground of limitation. 


This contention of the defendants having found favour with the ianed trial 
Judge, the plaintiff’s claim was dismissed as being barred by limitation on the 
short ground that the plaint initiating the proceedings was presented after Court 
hours at the residence of the Clerk of the Court and the Clerk of the Court on 
his part had no power to receive the same. Since the plaint was being dismissed 
on a technical ground, the learned Judge thought it fit to leave the parties, to 
bear their own costs. . Thus defeated in the Court below, the plaintiff has come 
up to this Court in appeal. 


The submission of Mr. Kulkarni appearing on behalf: of the plaintiff was that 
the learned trial Judge was in error in taking the view that the plaint was not 
validly presented on September 12, 1960, and in holding that the suit was conse- 
quently barred by time. He pointed out that there was nothing in O. IV, r. 1 
of the Code of Civil Procedure to show that in order that the presentation should 
be valid, the plaint must always be presented during Court hours and that the 
Clerk of the Court would have no power to receive the same at his residence after 
Court hours. He fairly conceded that the Civil Manual (Vol. J), 1960 edition, 
issued by the High Court of Judicature at Bombay contains a provision in para. 
7 in Chapter II that a plaint may be presented at any time during the Court 
hours to the Clerk of the Court or to such officer as the Court appoints in this 
behalf under O. IV, r. 1 of the Code of Civil Procedure, or, in the absence of that 
officer, to the Judge himself. But his argument was that the provisions of this 
paragraph merely amount to instructions which do not have the force of law and 
such instructions could not consequently override the provisions of O. IV, r. 1 
of the Code of Civil Procedure and the Clerk of the Court could not consequently 
be precluded from receiving plaint at his residence after Court hours. It was 
further pointed out that there is a note under para. 7 in Chapter IT of the Civil 
Manual, which says that if a plaint is presented beyond Court hours, it will be 
in the discretion of the Judge to accept it or not. The submission, therefore, 
was that in cases where a plaint was presented beyond Court hours, it was open 
to the Presiding Judge of the Court to accept it or not, and in the present case 
he must be deemed to have exercised his discretion in plaintiff's favour by ratify- 
ing its acceptance by issuing further orders in the suit. Mr. Kulkarni concluded 
his submission by relying on a decision of this Court in Ratan v. Baput. 

Mr. Shankar Anand appearing on behalf of the respondents, on-the other hand, 
urged that although O. IV, r. 1 of the Code of Civil Procedure did not contain 
anything to show that the presentation of a plaint made at the residence of the 
Clerk of the Court after Court hours would be invalid, the provisions of para. 
7 in Chapter II of the Civil Manual had the force of law, and the same being bind- 


1 (1986) 88 Bom. L. R. 1196. 
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ing, presentation made in contravention of that provision was rightly recorded 
as invalid by.the learned’ trial Judge. According to Mr. Shankar Anand, the 
High Court had the:right to frame rules both under s. 122 of the Code of Civil 
Procedure and also under art. 227 of the Constitution of India, and the rule in 
question framed by the High, Court cannot consequently be allowed. to be 
violated as being nothing beyond instructions’ to Courts in the mofussil.. Mr. 
Shankar Anand, on his part, tried to support the judgment of the learned trial 
Judge by placing reliance on two decisions of this Court in Hanmant v. Annaji 
Hanmanta® and Gangabai v. Gourishankar? and one decision of the Madras High 
Court in C. M. Appavu Pillai v. Amir Sahib‘. 


_ © Now, if we turn -to the provisions of O. IV, r. 1 of the Code of Civil Procedure, 

all that sub-rule (1) says is that every suit ‘shall be instituted by presenting a 
plaint to the Court or such officer as it appoints in this behalf, and sub-rule (2) 
provides that every- plaint'shall comply with the rules contained in Oo. VI and VII 
so far as they are applicable: There is, therefore, nothing in sub-rule (Z) to in- 
dicate that a plaint must be presented on the Court premises or during Court 
hours. All that is required is that it should be presented to the Court or such 
officer as it appoints in this behalf. The plaint in this case could, therefore, 
have been presented to the Presiding Judge or such officer as was appointed in 
this behalf, and the officer in this behalf under s. 40, of the Bombay Civil Courts 
Act, 1869, was clearly the Clerk of the Court. The plaint could consequently 
be properly presented to the Clerk of the Court, and there is nothing in sub-rule 
(1) to indicate that it could not have been presented to him at his residence after 
Court hours. 

The trouble in this case-arose because of a- certain provision appearing in the 
Civil Manual, (Vol. I), 1960 édition. Chapter II of that.Civil Manual relates 
to institution. of suits and certain instructions have in that Chapter been issued 
regarding the presentation, examination and registration etc. of plaints. Para- 
graph 7 in'that Chapter provides that a plaint may be presented at any time 
during the Court hours to the Clerk of the Court or to such officer as the Court 
appoints in this behalf under O IV, r, 1, Civil Procedure Code, or in the absence 
of such officer, to the Judge himself. Therefore, even under this paragraph 
what is contemplated is presentation of the plaint to such offcer as the Court 
appoints under O. IV, r. 1. Since the officer appointed under this provision was 
admittedly the Clerk of the Court, presentation of the plaint to the Clerk of the 
Court was clearly permissible under this paragraph. The difficulty arises be- 
cause the paragraph says that the plaint may be presented at any time during 
the Court hours. The question is whether the instruction regarding the plaint 
being presented during the Court hours ought to be so, strictly construed so as 
to render any violation of that provision, fatal to the valid presentation of the 
plaint. It seems to us that on a true construction of the provisions of para. 7 
all that is intended in that paragraph is that ordinarily a plaint shall be presented 
at any time during the Court hours. The provision is permissive and not prohi- 
bitive. ‘The paragraph does not say that no plaint shall be presented to the 
Clerk of the Court outside the Court hours, and it is, therefore, necessary to con- 
strue the existing provision in the paragraph so as to be in harmony with the 
provisions of O. IV,r. lof the Code of Civil Procedure. If the construction which 
we propose to adopt is accepted, such harmony would clearly be achieved. 


It must further be remembered that the Civil Manual merely embodies the 
rules and instructions for the guidance of the Civil Courts and officers subordi- 
nate to it and the same were issued in order to ensure uniformity in the rules 
and practice in all parts of the State. The argument of Mr. Shankar Anand that 
all the instructions contained in the Civil Manual must be deemed to be rules 
framed by the High Court under s. 122 of- the, Code of Civil Procedure is not, in 
our view, ,valid. Under s. 122, High Court not being the Court of a Judicial 

-2 (1918) I: ans 37 Bom. 610, F.B.,8.c..15 ` AIR. Bom. 84 


Bom. L. R. 765. > t 4 a a I. R. Mad. 376. 
3 (1964) 67 Bom. 'L. R. 231, s.c. [1966] 


382 - THE BOMBAY LAW REPORTER, [VOL. LXXIV. 


Commissioner,’ may, from time to time after previous publication, make rules 
regulating their own procedure and the procedure of the Civil Courts subject 
to their superintendence, and may by such rules annul, alter or add to all or 
any of the rules in the First Schedule. But every instruction contained in the 
Civil Manual cannot obviously be regarded as rules framed under this provision. 

` There is a separate printed booklet of rules made by the High Court of Judicature 
at Bombay under s. 122 of the Code of Civil Procedure. Those rules came into 
effect on November 1, 1966, and one of those rules contains an amendment to 
the provisions of O. IV, r. 1 of the Code of Civil Procedure, with which we are not 
concerned in this appeal. We have only referred to those rules to point out 
that they are clearly distinct.and separate from the instructions contained in 
the Civil Manual and the instructions contained in para. 7 in Chapter II of the 
Civil Manual cannot, in our view, be regarded as a rule having the force of law. 

. Under art. 227 (I) of the Constitution of India, every High Court lias superin- 
tendence over all Courts and tribunals throughout-the territories in relation to 
which it exercises jurisdiction, and art. 227 (2) (b) provides that without preju- 
dice to the generality of the foregoing provision, the High Court is competent to 
make and issue general rules and prescribe forms for regulating the practice and 
a Proceedings of such Courts. But this power is subject to the proviso which says: 


_ “Provided that any rules made, forms preseribed or tables settled under clause (2) or clause 
(3) shall not be-inconsistent with the provision of any law for the time being in forec, and shall 
require the previous approval of the Governor.” 


Nothing has been shown to us to-indicate that the instructions contained in para. 
7 in Chapter IT are rules framed by the High Court under art. 227 (2) of the Cons- 
titution of India after obtaining the requisite approval of the Governor. 

Mr. Shankar Anand invited our attention to the fact that so far as the provi- 
sions contained in sub-para. (25) of para. 504 of Chapter XXVI at-page 219 of 
the Civil Manual, 1960, (Vol. I), are concerned, a certain amendment was made 
by the High Court in exercise of the powers conferred by art. 227 of the 
Constitution of India, and with the previous approval of the’ Governor of 
Bombay, but those are provisions concerning the surcharge to be levied 
on all copying, comparing and translation fees etc. Merely because that pro- 
vision was made by way of a rule framed under art. 227 of ‘the Constitution, 
it does not necessarily follow that the provision in para. 7 with which we are con- 
cerned was also a provision standing on the same footing. 

The two Bombay cases reported in Hanmant v. Annaji Hanmanta and Ganga- 
bai v. Gourishankar cannot also be of any assistance to Mr. Shankar Anand for 
the simple reason that the rule which was considered by this Court in these cases 
was regarded as a rule under the provisions of the High Courts Act and that rule 
contained in Civil Circular 51 of 1890 clearly required the lower Court of appeal 
to write a judgment while dismissing an appeal under O. XLI, r. 11 of the Code of 
Civil Procedure, although there was nothing to that effect in O. XLI, r. 11 itself. 
In the present case, the instructions contained in para. 7 in Chapter IT do not 
amount to a rule issued by the High Court either under s. 122 of the Code of Civil 
Procedure or under art. 227(2) (6b) of the Constitution of India. In O. M. Appavu 
Pillai v. Amir Sahib on which Mr. Shankar Anand wanted to rely, it has been 
held that the presentation out of office hours of a plaint to an officer of Court 
authorised to receive plaints within office hours only is not a présentation unless 
ratified by the Court on that very day. The judgment consists of only two small 
paragraphs and the rule examined by the High Court is nowhere to be seen there- 
in. But from the view taken by the High Court, it appears that under that 
rule an officer of the Court was authorised to receive plaints within office hours 
only. In the way we read para. 7 in Chapter II of the Civil Manual, no such 
limitation is placed on the powers of the Clerk of the Court in this State. 

In Ratan v. Bapu the plaintiff was suing on a bond and the last day for filing 
a suit so as to bring it within the period of limitation was February 28, 1933. 

5 At LL p.m. on that day Ratan presented his plaint to the Clerk of the Subordi- 
nate Judge’s Court in which the plaint was to be filed, at the Clerk’s private house. 
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Both‘the Courts below held that the Clerk of the Court had no power to accept it 
after Court hours and the matter consequently came up before the High Court 
in revision under s. 115: of the Code of Civil Procedure. Beaumont C. J. then 
~ examined the provisions of O.IV, r. 1 of the Code of Civil Procedure and ruled that 
~~ tHe-Glerk of the Court, who is authorised to accept plaints under s. 40 of the Bom- 
bay Civil Courts 4 Act, 1869, may accept a plaint outside. office hours and outside 
the Court buildings;-though he is not bound to do so, as there is nothing in O. IV, 
r. L of the Code of Civil Procedure to suggest that a plaint must be presented 
during Court hours or within the precincts of the Court. The learned trial Judge 
found difficulty in accepting this ruling~because of the provisions of para. 7 in 
Chapter IT of the Civil Manual, 1960 edition. Tf-we read the provisions of that 
paragraph in the way we have done, there may be no contlet between the pro- 
visions of that paragraph and the PiabutOry requirements of O. ÍV;.r, 1 of the 
Code of Civil Procedure. 


In the view we have taken, the learned Judge was in error in taking the view 
that a plaint presented to the Clerk of the Court at his residence outside Court 
hours could not be regarded as having been validly presented. Anyway, Note 
l appearing below para. 7 in Chapter II of the Civil Manual says that if a plaint 
is presented beyond Court hours, it will be in the discretion of the Judge to accept 
it or not. Ifthe Presiding Judge of the Court at Akola was of the view that 
the Clerk of the Court ought not to have received the plaint at his residence on 
the night of September 12, 1960, he would have. clearly rejected the plaint on 
the following day on the ground of its being barred by limitation under O. VII, 
r. 11 of the Code of Civil Procedure.. But far from doing anything of that kind, 
what he seems to have done was to sign the Roznama to entertain the proceed- 
ings and. to pass further orders on an application made by the plaintiff. The 
learned Judge must in the circumstances: be deemed to have ratified the presen- 
tation of the plaint on. the previous night. On this ground also the difficulty 
of limitation would not come in the way of the plaintiff. 


In the view we have taken, the appeal i is allowed, the trial Court’s order dis- 
missing the suit is set aside and the suit is remanded to the trial Court for being 
proceeded with and disposed of according to law. There shall be no order about 


the costs of this app Appeal allowed. 


' CRIMINAL APPELLATE. 
f [NAGPUR BENCH] 


is) 1 r , * 





, ` Before Mr. Justice Chandurkar and Mr. Justice Gaine. 
THE CITY OF NAGPUR CORPORATION v. SUKHANANDAN MAHABIR 
AHIR*. . 
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Prevention of Food Alditan Rules, 1 955. Rules 20; 19—Prevention of Food Adulteration Act 
(XX XVII of 1954), Sees. 11,13,.20, 23—-Whether provisions of rule 20 mandatory— Sample 
- of milk suitable for analysis but no strict li oa ae we sa AAR of report of Public 

_ Analyst whether affected. 


The provisions of rule 20 of the Prevention of Food Adulteration Rules, 1955, are directory 

in nature, and where the sample has been found fit for analysis, the report of the Public 

: Analyst-cannot be disregarded though there. is no strict i i with the requirements 
of rule 20 of the Rules. 


The provision for adding a. preservative to a sample of milk was made in rules 19 and 20 
of the Rules with the object of maintaining the sample in a condition suitable for analysis, 
and so long 'as ‘this object i is shown to have been achieved, the fact that there is_no strict com- 
pliance with the provisions of rule 20 cannot possibly affect the validity of the report of the 
Public Analyst. . The provisions of rule 20 must be regarded as directory and not mandatory 


l *Decided, “Tune 22, 1971. Criminal Appeal , 182 au 219 of 1969. - 
No. 131 of 1969, with Criminal Appen Nos. -a 
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in character and therefore what is required is substantial and not strict compliance with 
the provisions of this Rule. è 


Narayan Krishnaji v. State,! applied. 
Manka Hari v. State,? G.H. Rabari v. S. V. Pandya, Public Prosecutor v. Rama Rao,‘ Public. 
Prosecutor v. Venkata Swami’ and, Jugsalai Municipality v. Mukhram,® agreed with, 
Fatiulal Jairam v. State,” Mary Lazrado v. The State, Gwalior Municipetily v. Kishan 
_ Swaroop,® State v. Tulsiram,)© Babboo v. State and pares v; Shankar Subaya Shanbhag", 
referred to. 


Tar facts are stated in the judgment. eG, 
Criminal Appeals Nos. 181 and 218 of 1969. 
C. S. Dharmadhikari, for the appellant. 
S. A. Jaiswal, for respondent No. 1. 
Criminal Appeal No. 182 of 1969.. 
C. S. Dharmadhikari, for the appellant. . 
S. W. Dhabe, for respondent (appointed).. 


GATNE J. The EURE referred to this Divison Bench in these. three ap- 
peals is : 


“Whether the provisions of rule 20 of the Paden of Food Adulteration Rules, 1955, are 
mandatory in character and whether even where less formalin has been added and the samples 
have been found to be fit for analysis the report of the Public Analyst could be ignored merely 
on the ground that there is no strict compliance with the requirement of rule 20 of the Rules ?” 


Before we proceed to answer this question, it is necessary to mention a few. 
facts. ‘The accused in these three cases were all prosecuted for an offence pu- 
nishable under s. 7 (7) read with s. 16 (1) (a) of the Prevention of Food Adulte- 
ration Act, 1954. So far as the accused in the first case is concerned, cow’s milk 
.was purchased from him for analysis on March 20, 1968 on payment of the ne- 
cessary price by the Food Inspector of the Municipal Corporation of Nagpur. 
As soon as the milk was purchased, it was divided into three portions and each 
portion was poured in-a bottle and the bottles were sealed on the same day. One 
of the bottles was given to the accused, the other was retained by the Food Ins- 
pector for being produced in Court, and the third was sent for analysis on that 
very day. The analysis was made by. the Public Analyst on the same day. 
So far as the accused-in the second case is concerned, the Food Inspector pur- 
chased cow’s milk from him on, February 24, 1968 and the same procedure was 
followed in respect of this milk also. One of the samples was sent for analysis 
on that very day, and the analysis was made by the Public Analyst on the same 
day. So far as the accused in the third case is concerned, cow’s milk was pur- 
chased from him on May'15, 1968, and after following the same procedure one 
of the three samples was sent for analysis on the same day-and the same"was 
analysed on that very day. In edch.case, the sample analysed consisted of 220 
ml. of cow’s milk. In the first case, the Public Analyst found that the sample 
contained 57 per cent of extraneously.added water. The finding in the second case 
was that the sample in that case contained 42.1 per cent of éxtraneously added 
water. In the third case, it was found that the sample contained 7.7 per cent 
of extraneously added water. All the three accused were accordingly prosecu- 
ted for an.offence punishable under s. 7 (i) read with s. 16 (1) (a) of the Preven- 
tion of Food Adulteration Act, 1954, All the three accused were acquitted by 


1 (1968) 65 Bom. L. R. 478, s.c. [1963] on October 1, 1969 (Unrep.). 


Mh. L. J. 660. 8 [1966] ALR. Mysore 244. 
2 [1968] A. I. R. Guj. 88. 9 [1965] A. I. R. M. P. 180, 

~ 8 [1970] A. I. R. Guj. 285. s 10 [1970] A. I. R. M. P. 123. 
4 1f1967]4. LR. A. P. 49. ' 11 [1970] A. I. R. All. 122.- aa 
5 [1967] A.1. R.A. P.181. ‘ . 12 (1970) Criminal Appeal No. 792 of 
6 [1969] A. I. R. Pat. 185. 1969, decided by Chandurkar J., on December, 
7 (1969) Criminal Revision, .Application 9, 1970 (Unrep.). 
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the learned Magistrate and the order of acquittal i in ‘éach case was’ challenged 
by the Municipal Corporation | of Nagpur in these’ ‘three appeals. ' 


'-'One of.the points urged in this Court was that’ the ‘provisions of rule 20 of the 
Prevention of Food. Adulteration Rules; 1955, were mandatory, and since there 
was no strict, ‘compliance with thosé provisions i in ‘these three cases, the accused 
were entitled’ to an acquittal, ` ' These three, appeals ` were heard by my learned 
Brother, and’ he felt that in view of the ‘conflicting decisions on this point, it was 
necessary that a Division Bench of this Court’ should decide whether the provi- 
sions of rule 20 are mandatory and whether the accused were entitled to an ac- 
quittal merely for non-compliance with the provisions of this rule even when 
the ‘reports of the Public Analyst show that the sainple in each case was adul- 
terated. That is why a reference: has: been made to ‘this’ Bench. ` 


We have heard Mr. Dharmadhikari on behalf of the Municipal Corporation and 
Messrs. Dhabe and Jaiswal on behalf of the accused. .The submission of Mr. 
Dharmadhikari was that the provisions of rule 20 were directory and not man- 
datory, and since they were directory: in, character, strict compliance with these 
provisions ‘was not’ necessary if,,as a matter of fact, the reports of the Public 
Analyst showed that the sample sent for analysis had not.been adversely affected 
on account of failure, to strictly comply with these provisions. In the first place 
he emphasised the provisions of rule 19, and the word “‘may’’ used in that rule. 
He further emphasised that there was no. ‘provision in the Prevention of Food 
Adulteration Act to, indicate that the consequence, of non-compliance with the 
provisions of rule 20 would by. itself affect the validity. of the report of the Public 
Analyst. Finally, he emphasised the provisions of s. ;18 in general and the pro- 
visions ‘of, sub-i ‘gs. (2), (3) and (5) in ‘particular. He also relied upon two decisions 
of the Gujarat, High Court in Manka Hari v. State! and G. H. Rabari v. 8. V. 
Pandya?, two decisions of the Andhra Pradesh, High Court in Public Prosecutor 
v. Rama Rao? and Public Prosecutor v. Venkata Swami 4 the decision of the Patna 
High Court in Jugsalat Municipality v. Mukhram,® and the decision of Deshmukh 
J. in Fattulal Jairam v. States.. Mr. Dhabe” appearing on behalf of the accused, 
on the other hand, contended that having regard to the scheme of the Act and 
ss. 11, 18 and 28 in particular, and the provisions | of rules 14 to 22, it was clear 
that the rule in ‘question was intended to'be mandatory and not directory and 
non-compliance with a mandatory rule of this kind was bound to be fatal to the 
prosecution. In support of his submission, he placed reliance on the decision 
of the Mysore High Court in Mary: ‘Lazrado v.. The State;’ two decisions of the 
Madhya Pradesh High | Court in Gwalior, M ‘unicipality v., Kishan Swaroop? and 
State v. Tulsiram;® one decision .of the Allahabad High Court in Babboo v. State;? 
and the decision’ in. State v. , Shankar Subaya, Shanbhag!}, 


. Now, if we turn to. ss LL of the Prevention of Food’ Adulteration Act, it pre- 
scribes.the procedure to'be followed: by the Food: Inspector while collecting the 
samples. ; Among other things, as soon as milk`is purchased for analysis, it has 
to, be divided, into three parts. and each.part is to-be bottled and sealed properly. 
One of the parts has to be given:to the person ‘from: whom the sample has been 
taken; the other, part has to be:sent-for analysis to/the Public Analyst; and the 
third part has to be retained for production in Court in case any legal proceed- 
ings are instituted. Under sub-s. (J), of s. 13,.the Public, Analyst is supposed to 
submit his report in the prescribed form, and sub- s. (5) of s: 18 provides that any 
document purporting to be a report, signed by;, the Public Analyst niay be used 
‘'as*evidence of the facts stated therein in any proceeding under this Act. So 
far as the person from whom the is is collected is concerned, he has also 


[1908] A. I. R. Guj. 88.. bey re i E7 [1966] A.LR. Mre ZAA. 
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got some rights under sub-s. (2) of s..18. Sub-section (2) lays down that after 
the institution of a prosecution under this Act, the accused vendor may, on pay- 
ment of the prescribed fee make an application to the Court for sending the part 
of the sample mentioned in sub-cl. (2) or sub-cl. (iiè) of cl. (c) of sub-s. (1) of s. 
11 to the Director of the Central Food Laboratory for a certificate, and on re- 
ceipt of the application, the Court shall first ascertain that, the mark and seal or 
fastening as provided in cl. (b) of sub-s. (1) of s. 11 are intact and may then dis- 
patch the part of the sample under its own seal to the Director of the Central 
Food Laboratory who shall thereupon send a certificate to the Court in the. pre- 
scribed form within one month from the date of the receipt of the sample., Sub- 
section (3) lays down that the certificate issued by the Director of the Central 
Food Laboratory under sub-s. (2) shall supersede the report given by the Public 
Analyst under sub-s. (1). Under the proviso to sub-s. (5), any document pur- 
porting to be a certificate signed by the ‘Director of the Central Food Labora- 
tory shall be final and conclusive evidence of the facts stated therein. Section 
20 lays down that no prosecution for an offence under this Act shall be instituted 
except by, or with the written consent of, the Central Government or of the State 
Government or a local authority'or a person authorised in this behalf by general 
or special order, by the Central Government or the State Government or a local 
authority. 

Section 23 empowers the Central Government to make ils after consulta- 
tion with the Committee and subject to the condition of previous publication. 
Under cl. (2) of sub-s. (2) of that section, the Central Government is empowered 
to make rules specifying the manner in which containers for samples of food 
purchased for analysis shall be'sealed up or fastened up, and under cl. (2) rules 
can be framed specifying a list of permissible preservatives other than common 
salt and sugar, which alone shall be used in preserved fruits, vegetables or their 
products or any other article of food as well as the maximum amount of each 
preservative. 

The rules thus fused are KE as Prevention of Food Adulteration Rules, 
1955, and the rules in Part V deal: with’ sealing, fastening and despatch of sam- 
ples. Rule 14 prescribes the mariter of sending samples for analysis. It pre- 
scribes that smaples of food for the purpose of analysis shall be taken in clean 
dry bottles or jars or in other ‘suitable containers which shall be closed sufficient- 
ly tight to prevent leakage, evaporation, or in the case of dry substance, en- 
trance of moisture, and shall be carefully sealed. . Rule 15 prescribes the proce- 
dure for labelling and addressing’ the bottles and containers, Rule 16 relates 
to the manner of packing and sealing the samples. ' Rule 17 lays down how the 
samples shall be sent to the public Analyst. | Rule 18 lays down that a copy 
of the memorandum and a specimen impression of the seal used to seal the pac- 
ket shall be sent to the Public Analyst separately by registered post or delivered 
to him or to any’ person authorised by him.: Then follow rules 19 and 20 with 
which we are particularly concerned in these appeals. Rule 19 provides that 
any person taking a sample of any food’ for the purpose of analysis under the 
Act may add a preservative:'as may be prescribed from time to time to the sam- 
ple for the purpose of maintaining it in a condition eee for Aa yee: Rule 
20 says: a E aii 


“The eesceatiis used in the case Siang of any milk (including toned, separated and 
skimmed milk), .... shall be the liquid commonly known'as ‘formalin’ that is to say, a liquid 
containing about 40 per cent: of formaldehyde i in’ aqueous solution in the proportion of 0,1, ml. 
(tivo drops) for 25 ml.. 


Rule 21 provides that whenever any Diece twa is added to a sample, the nature 
and quantity of the preservative’ added shall be clearly noted on the label to 
be affixed to the container. Rule 22 prescribes the quantity of sample of food 
to be oe to the Public Anayst, the quantity prescribed in-the case of milk being 
220 m 

It is not in dispute that in each of the three cases, the Food Inspector collected 
the sample of milk in accordance with the provisions of s. IZ. It is also not in 


1971.] NAGPUR CORP. U. SUKHANADAN (A.CR.J.)—Gaine J. 387 


dispute that one of the samples in each case was immediately sent to the Public 
Analyst. Another undisputed fact is that the Public, Analyst on his part carried 
out his analysis in each case on the same day and the certificates were issued in 
due course, and the finding in each case was that the sample was adulterated. 
Yet another undisputed fact is that each sample was found to be in a fit condi- 
tion for carrying out the necessary analysis. Even so, the contention urged on the 
side of the accused is that ‘the accused were entitled to an acquittal because it 
is an admitted position that the provisions of rule 20 were not strictly complied 
with. Non-compliance with the provisions of rule 20 arose because, according 
to the provisions of rule 20, what was required to be added to each sample was 
a little more than 17 drops of formalin but what the Food Inspector actually 
added was only 16 drops. The point is whether this type of non-compliance 
must be deemed to be fatal to the prosecution even though the finding of the 
Public Analyst in each case is that the sample was adulterated. The accused 
would undoubtedly be entitled to succeed if the provisions of rule 20 are held 
mandatory. As pointed out by a Division Bench of this Court in Narayan Kri- 
shnaji v. Statel#, the distinction between a mandatory and a directory enact- 
ment is that a mandatory enactment must be obeyed or fulfilled exactly, but it 
is sufficient if a directory enactment be obeyed or fulfilled substantially. 


In so far as the preservative prescribed under rule 20 is concerned, the object 
of adding that preservative is laid down in rule 19 and that object is to main- 
tain the sample in a condition suitable for analysis. It is with reference to that 
object that the adequacy of the preservative has to be considered. Since rule 
20 speaks of formalin as a liquid containing about 40 per cent. of formaldehyde 
in aqueous solution, it indicates that the percentage of formaldehyde is not re- 
quired to be precisely 40 per cent. but may be near about it and the preservative 
would nevertheless under the rules be a good preservative. It is, therefore, 
reasonable to infer that what was expected was substantial compliance with 
rules and not rigid compliance. If the sole object of adding. formalin to the 
sample of milk was to maintain it in a condition suitable for analysis, what is 
of more importance is to find out whether that object has or has not been ac- 
hieved in each case. In the present case, as we have already pointed out, al- 
though what was required to be added was about 17 drops or a little more, what 
was actually added was 16 drops, and the addition of these 16 drops has achieved 
the object as is clear from’ the report in each case that the sample was found fit 
for analysis and the Public Analyst was in fact in a ‘position to certify that the 
same was adulterated. Having regard to the scheme of the Act, there is, in 
our view, reason for saying that a sufficiently high proportion of formalin must 
have been prescribed so as to ensure as long an immunity from deterioration as 
possible. No period is prescribed under.the Act or the Rules for the Public 
Analyst to examine the sample sent to him for analysis. After the public Anal- 
yst has examined the sample, which it may be assumed he will do as early as 
practicable, formalities relating to the obtaining of the sanction of the compe- 
tent authority for the prosecution have to be gone through. After the prosecu- 
tion is instituted, both the milk vendor and the complainant have a right under 
s. 18 (2) to have the report of the Director of the Central Food Laboratory on any 
of the other two samples and the Director is given a period of one month from 
the date of the receipt of the sample by him to submit his report. Therefore, 
when the rules, which under s. 23 are required to be framed in consultation with 
the Expert Committee constituted under s. 3, provide for addition of 2 drops 
for 25 ml. of milk, it is legitimate to assume that the rule-making authority was 
aware of the time that is likely to be taken before the report of the Director 
which is made under the Act final and conclusive is available and during that 
period the sample must be maintained in a condition suitable for analysis as 
contemplated by rule 19. The scheme of the Act, therefore, indicates that the 
two drops of formalin for 25 ml. of milk would not be the minimum but must 
be much higher than the minimum. It is under the circumstances reasonable 
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to conclude that when rule 20 prescribes two drops (now 0.1 ml.) for 25 ml. it 
provides for a fairly high degree of immunity, ahd what is ee is that the 
rule- be substantially complied with. 


Mr. Dhabe appearing on behalf of the accused emphasized that under the 
provisions of sub-s. (5) of s. 18, a document purporting to be a report signed by 
the Public. Analyst may be used as evidence of. the facts stated therein. His 
argument, therefore, was that since so much sanctity was to be attached to the 
report of the Public Analyst, the intention of the Legislature must have been 
that the provisions of rule 20 should be mandatory in character, and hence the 
word “‘may’’ appearing in rule 19 should be construed as meaning “‘shall”. | The 
answer to this argument isthat although the report’ of the Public Analyst is 
entitled to evidentiary value under sub-s. (4) of s. 18, a right'is also available 
to the accused to test the correctness of that report by applying to the Court to 
send his own sample to the Director of the, Central Food Laboratory for a certi- 
ficate, and from the provisions of sub-s. (3) and the proviso to sub-s. (6), it is 
clear that the certificate issued by the. Director of the Central Food Laboratory 
under sub-s. (2) shall supersede the report given by the Public Analyst under 
sub-s. (1) and the document purporting to be certificate signed by the Director 
of the Central Food Laboratory shall be final and conclusive evidence of the 
facts stated therein. There is nothing in s. 18 or any other section of the Act . 
to indicate that the consequence of non-compliance with the provisions of rule 
20 would render either the report of the Public Analyst or the certificate of the 
Director of the Central Food Laboratory nugatory. 3 


In Manka Hari v. State the facts were that 700 ml. of milk was purchased and 
divided into three portions and the preservative added to each portion consisted 
of 16 drops of formalin, and on these facts ‘it-was held that in so far as the 
preservative prescribed under rule 20 is concerned, the object of adding that 
preservative is laid down in rule 19 and that object is to maintain the sample 
in a condition suitable for analysis. It is with réfererice to that object that the 
adequacy of the preservative has. to be considered: When the rule speaks of 
formalin as a liquid containing about 40 per cent. formaldehyde in aqueous 
solution, it indicates, that the percentage of formaldehyde is not required to be 
precisely 40 per cent. but may be nearabout it and the preservative would never- 
theless be under the rule a good preservative, and the scheme of the Act indicates 
that a sufficiently high proportion must have been prescribed so as to ensure as 
long an immunity from deterioration as possible. : 


The same view has ‘been taken in G. H. Rabari'v. S. V. Pandya. There also 
‘the milk purchased by the Food Inspector consisted of 700 ml. It was divided 
into three samples. In that case also, want of strict compliance with the pro- 
visions of rule 20 was pleaded as a ground ‘against the prosecution, but the con- 
tention was repelled and it was held that having’regard to the nature and design 
of the Act and the Rules, the nature of the rule and its relation to the general 
object to be secured by the Act, the consequences which would follow from 
construing it one way or the other, the impact of the other | provisions of the Act 
whereby the necessity of complying with the provisions of the Act to the very 
letter is-avoided and the object the legislation ` wants to be furthered, rule 20 
is in its nature directory and not mandatory.’ The true intention of the Legis- 
lature which ultimately depends upon the context leads to this conclusion, ir- 
respective of the use of word “shall” in the rule. The learned Judge has fur- 
ther observed that to take a different view of the matter, namely, that the rule 
is mandatory would amount to giving undue advantage to those guilty without 
promoting the real aim and object of thé enactment. It would defeat the very 
ela of the enactment. Such an intention cannot be attributed to the Legis- 
ature 


In Public Prosecutor v. Rama Rao also 16 drops of formalin were added to a 
sample of milk consisting of 220 ml. and the argument that this was no comp- 
liance with the provisions of rule 20 was repelled by the Court. It was pointed 
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out that formalin has to be added to preserve the original condition of the sam- 
ple taken and there was no complaint.from the Public ee that there was 
any deterioration in the quality:of the sample. 

The same view has been taken in ‘Public Prosecutor v. Venkata Swami. In 
paras. 9 and: 10, of the judgment it has:been, observed (p., 182) i 


“9, The question is, that if only four drops,of preservatives were added to the sample 
as against. the direction of ‘putting one. drop for each ounce (subsequently amended to two drops) 
it had adversely affected the opinion of the Public, Analyst.. The fact of adding insufficient 
quantity of preservative has not been considered in the ease cited above nor there is any data 
on record to hold that merely because an insufficient quantity, £ of preservative was added, the _ 
opinion of the Public Analyst on that account was liable to be ignored. Here again, I am 
inclined to hold that the complaint should have emanated from, the Public Analyst viz. that as 
insufficient quantity of, the preservative had been added the sample had deteriorated or that 
decomposition had set in ‘with the result that the analysis could not proceed on a safe footing. 
There is no such complaint by: ‘the, Public, Analyst, nor the respondent has chosen to examine 
the Public Analyst from this. point of view, I, therefore, think that even conceding that smaller 
quantity of preservative was added to the sample ‘sent it could not be concluded that the 
opinion of the Public Analyst could be discarded on ‘that account. 

10. It is on record and not ‘controyerted that the sample of the milk taken from the res- 
pondent was supplied to bin. „If it was his case that on, account of insufficiency of preservative 
the sample had deteriorated, he, could have availed of the, provisions under section 18 of the 
Act and sent, ‘the sample to the Central Food Laboratory for an opinion, Admittedly, he has not 
followed this course. In the absence of it, there:i is no justifiable reason to arrive at the finding 
that merely because of the insufficiency of the preservative the sample hed undergone a further 
decomposition. The learned Magistrate, therefore, in my opinion was not justified in acquitting 
the accused on this, technical ground. ” 


These decisions of the Andhra ‘Pradesh ’ High. Goni have been quoted with 
approval in Jugsalai, Municipality y., Mukhram. The facts of that case were 
that the Food Inspector ,had added 8 drops of formalin toeach bottle which 
contained 8,0z. of milk,: while, according to rule 20 of the Prevention of Food 
Adulteration Rules, 1955 as it stood after the amendment on the date of the 
taking of the samples, -2 drops of,formalin were required to be mixed with 25 
grams of, milk. Therefore about, 16 drops of formalin should have, been added 
by the Food Inspector to the.8 oz. of milk instead of only 8 drops; and on these 
facts it wag held that even if the quantity of preservative mixed in the sample 
of milk was less than the quantity, as required by rule 20, it cannot be laid down 
as a general rule that in all such cases the a ia of e Public Analyst was not 

to be relied upon. . 

This very: question was E by Deshmukh, J in Fattulal Jairam v. State. 
In that case, instead of adding 17 to 16 drops to a sample of milk containing 220 
ml. what was added was only 6 drops: But the evidence showed that the sam- 
ple was taken on April‘I3, 1967 and the same was analysed by the Public Ana- 
lyst on April 15, 1967., With reference to these facts, he pointed out that the 
purpose of adding formalin i is to- preserve the sample j in a fit condition for analy- 
sis, and. having: regard to the functiojn. of the presetvative and the fact that the 
sample taken. on April 18, 1967 Was analysed. ‘on April 15, 1967, he was satisfied 
that’ the’ ‘prosécution had sufficiently complied. ‘with. the’ provisions of rule 20 
of the Preverition of, Food’ ‘Adilteration.’ Hales and the result of analysis was a 
valid piece.of, evidence under, s. 18. 

The decision’ of the Mysore ‘High , Court i in M ary Lazrado v. The State cannot 
possibly be of any assistance in this case because the rules considered in that 
case were rulés 7 and 18 and not rules 19’ and 20'which fall to be considered in 
these appeals, ,` Merely because rules 7 ‘and 18 aie held to be mandatory, it does 
not by any means follow’ that rules 19 and 20 also’ stand on ‘the same level. 

In Gwalior „M unicipality’ v..Kishan Swaroop the position ` was that the quan- 
tity of formalin added, to. the, sample of milk was only | half of the strength pre- 
scribed by. rule 20, ‘and, hence it was held that there was no basis to hold that the 
preservative added yas, adequate to prevent ‘disintegration or damage in com- 
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position of the milk, and the report of the Public Analyst under s. 18 (Z) of the 
Act was not, therefore, entitled to any weight. The point has not been discussed 
in detail and the view taken in the case seems to rest on the sole fact that the 
formalin actually added was only half of what was’ required by rule 20. Not 
much assistance can consequently be derived from the decision in this case. 


In State v. Tulsiram the question whether the provisions of rule 20 are manda- 
tory or directory has not been considered separately. What has been held in 
that case is that where there is long delay in launching the prosecution, there 
is denial of the valuable right given under s. 18 (2) to the vendor to have the 
sample given to him analysed by the Director of Central Food Laboratory. 
The vendor in his trial is so seriously prejudiced that it would not be proper to 
uphold his conviction on the basis of the report of the Public Analyst, even though 
that report continues to be evidence in the case of the facts contained therein. 
While dealing with the facts of the case, the learned Judge seems to have envi- 
saged three kinds of cases in order to ascertain whether the delay in launching 
of the prosecution would prejudice the accused in his trial, and the third of such 
cases, according to the learned Judge, is a case where the samples were exa- 
mined by the Public Analyst without undue delay but there was undue delay in 
launching of the prosecution, coupled with the fact that the preservative was 
not added by the Food Inspector, according to the quantity prescribed by rule 
20. In the case before him, the Food Inspector had put one drop of formalin 
per, ounce instead of the prescribed quantity of two drops for an ounce. The 
decision in this case cannot, therefore, be of much assistance while deciding the 
question with which we are concerned in these appeals. 

In Babboo v. State it has no doubt been observed that the provisions contained 
in rule 20 are mandatory, but no reasons in support of this view have been given, 
and the conclusion reached simply is that where the prosecution failed to establish 
that the necessary preservative was added to the sample, it could not be said as 
to what may have happened to the sample by the time it was examined by the 
Public Analyst, and no reliance on the result of the analysis by the Public Anal- 
yst can be placed for sustaining the conviction. 

This leaves the decision in State v. Shankar Subaya Shanbhag. From the 
judgement in that case it does not appear that any arguments were pointedly 
advanced in regard to the nature of the provisions contained in rule 20. But 
the facts in that case were that the sample of milk consisted of 700 ml. and the 
total quantity of the preservative which should have been added was found to be 
56 drops but the Food Inspector was found to have added only 16 drops to each 
bottle containing three different parts of the sample, the total amount of forma- 
lin thus added being only 48 drops. On these facts, it was concluded that if less 
formalin has been added, it cannot be said thatthe sample had been properly 
preserved and it’ was not, therefore, possible to record a conviction on the basis 
of the analysis of the sample in question, 

Having regard to the relevant provisions of ss. LL and 18 of the Act and the 
rules contained in Part V of the Prevention of Food Adulteration Rules in gene- 
ral and rules 19 and 20 in particular, it seems to us that the provision for adding 
a preservative to a sample of milk was made in rules 19 and 20 with the object 
of maintaining the sample in a condition suitable for analysis, and so long as this 
object is shown to have been achieved, the fact that there is no strict compliance 
with the provisions of rule 20 cannot possibly affect the validity of the report 
of the Public Analyst. The provisions of rule 20 must, in our view, be regarded 
as directory and not mandatory in character; and once this is done, what is re- 
quired is substantial and not strict compliance with the provision of this rule. 
In this connection, we would like to make a reference to the Division Bench 
decision of this Court in Narayan Krishnaji v. State. The Division Bench in 
that case had an occasion to examine the provisions of rule 4 of the Bombay 
Prohibition (Medical Examination and Blood Test) Rules, 1959, and the ques- 
tion was whether those provisions were directory or mandatory, and the view 
taken by the Division Bench was that they were directory. In the course of 
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that judgment, it has been pointed out that where the breach of the rule is such 
that it is not likely to affect the result of the test or the result of the analysis, 
it may be disregarded. On the other hand, if the provision of the rule, which 
is not complied with, is one which may affect the result of the test or which makes 
it doubtful whether the certificate shows correctly the percentage of alcohol in 
the blood of the accused person at the time when it was collected, the certificate 
must be rejected and should not be used ‘as evidence of the facts ‘stated therein. 
This very approach must, we think, be adopted in the present case also. In 
this view of the matter, it follows that when in a given case the sample in found 
fit for analysis, the same cannot possibly be ignored merely by pointing out that 
there is no strict compliance with the requirements of rule 20. Therefore, with 
respect, we agree with the view taken by the High Courts of Gujarat, Andhra 
Pradesh and Patna in the cases cited above. We accordingly hold that the pro- 
visions of rule 20 of the Prevention of Food Adulteration Rules, 1955, are direc- 
tory in nature, and where the sample has been found fit for analysis, the report 
of the Public Analyst cannot be desregarded though there is no strict compliance 
with the requirements of rule 20. The reference is answered accordingly. 


_ The appeals may now be placed before the appropriate Bench for further hear- 
ing. 
Answer accordingly. 


CRIMINAL REVISION. 





. Before Mr. Justice Chitale and Mr. Justice Nathwani. 
JAYANTILAL KALIDAS MEHTA v. THE STATE OF MAHARASHTRA.* 


Customs Act (52 of 1962), Secs, 137, 110, 124, 127—Constitution of India. Art. 14—-Whe- 
‘ther ss. 185 & 137 violate art. 1 E power conferred by statute on executive how 
to be exercised. 


Sections 185 and 137 of ilie Customs Act, 1962, do not violate art. 14 of the Constitution 
' of India and are valid. i 
"(D Discretion conferred by a statute must not in effect confer arbitrary power on the 
executive in the absence of any guidance as to how that discretion ‘should be exercised. 
Sound discretion is one which is guided by.Jaw, by rule not by humour, it must not be ar- 
bitrary, vague and fanciful. 

(2) A statute which confers discretion on the executive must furnish criteria or guide- 
lines for exercise of that discretion. Without such criteria or guide-lines if the discretion 
in effect confers arbitrary power, the statute will be hit by art. 14 of the Constitution. 

(8) The criteria or guide-lines may be furnished by express provisions in the statute 

_ concerned or by the aims and objects of the statute and the policy and scheme of the sta- 
~ tute as disclosed by the various provisions thereof, Preamble to the statute may indicate 
the purpose and policy of: the statute, 

(4) Where the subject-matter dealt with by a statute relates to wide-spread activity 

' of a complex nature, giving rise to various cases of different types, posing various prob- 
lems, the Legislature may leave discretion to responsible officers of the executive to se- 
lect persons or objects for the application of particular provisions of the statute. This 
will not render the statute invalid, if the statute provides either expressly or impliedly 
sufficient guidance for exercise of the: discretion. 

(5) Discretionary power conferred ‘by a statute, though wide, is not necessarily dis- 
criminatory. 

(6) Mere possibility . of abuse of a discretionary power will not invalidate a statute. 

(7) Provision for sanction is one of the safe-guards to control arbitrary exercise of po- 
wer. 

(8) If discretion is conferred on high officials, in the absence of evidence of mala-fides, 

' it can'be considered- asia safeguard against arbitrary exercise of discretion. 


Decided, October 15, 1 970.- Criminal ' Re- minal Revision Application No. 774 of 1970). 
_ vision Application No, "687 ‘of 1970- -(with Cri- 


~ 
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(9) Tt is not the function of the Court to strive to find out the policy of the statute 
from its crevices, if it cannot be reasonably ascertained from the purpose and provisions 
of the statute. 


Rayala Corpn. v. Director of Enforcement, Shanti Prasad v. Director of Enforcement?, 
State of Orissa v, Dhirendranath Das*, Ram Dial v. State of Punjab‘, N: I. Caterers Lid. v. 
State of Punjab, Balammail v. Siate of Madras*, Dy. Commr., Kamrup v. Durganath’, Hart 
Chand Sarda v. Mizo District Council, Mis. Devi Das v. State of Punjab®, Grand Cinema, 
v. E. Tax Officer’, Collector of Customs v. Sampathu Chetiy4, Gopal Mayaji v. T. C. Sheth 1+ 
Ram Sarup v. Onion of India, Baliah v. Rangachari4, Matajog Dobey v. H. C. Bhari®, 


‘Kedar Nath v. State of West Bengal’, Kangshari Haldar v. State of West Bengal)’, M]s: 


OO I Oru 69 bo 


Pannalal: Binjraj v. Union of India, Ram Krishna Dalmia v. Justice Tendolkar, Moti 
Ram v. N. E. Frontier Railway*®, State of Andh. Pra. v. Raja Reddy™, P. J. Irani v. State 
of Madras, Jaisinghani v. Union of India®, Sadruddin Suleman v. J. H. Patwardhan*, 
Khathi Raning v. State of Saurashira®® and Inder Singh v. The State of Rajasthan?®, referred 
to, tv. oh A ta yO gya 

Per Chitale J. “The provisions of the Act with regard to adjudication proceedings 
indicate that the Customs Officers must first give the person concerned or the owner of 
the goods in question:an opportunity to show that they (goods) are not smuggled goods. 
There is really no occasion to sanction prosecution unless this is done. If in a particular 
case prosecution is sanctioned before giving the owner or the person concerned the oppor- 
tunity mentioned above, that would be a case of improper or mala fide exercise of the dis- 
cretion, and the particular sanction can be challenged on the ground of mala fides. Sanc- 
tioning authority cannot grant sanction without giving the person concerned or the ow- 
ner of the goods in question the opportunity mentioned above, merely because there is 
no express provision in the Act against adopting such a course, for the obvious reason, 
that the scheme of the Act disclosed by its provisions makes it abundantly clear that un- 
less the Customs Officers, after hearing the person concerned or the owner of the goods 
in question, get it confirmed that the goods in question are smuggled goods, the question 
of punishment or its adequacy cannot arise. After it is definitely ascertained on inquiry 
contemplated by the provisions of Chapter XIV of the Act—particularly s. 124—-that the 
goods in question are smuggled goods, the Customs ‘Officers are required to consider the 
question of punishment, confiscation and penalty—adjudication proceedings for which 
are obligatory—are to be adjudged and in the case of grave offences action under s. 137 
read with s. 135 is to be resorted to.” 


‘ Per Nathwani J. “It appears.to my mind that neither s. 127, nor the opening words 
of s. 185, nor s. 124 read with s. 110 (2), on a proper construction thereof, even impliedly 
require confiscation of goods or imposition of penalty before criminal prosecution is sanc- 
tioned by the Customs Officer. However desirable such a course may be, I find it diffi- 
cult to spell out such a meaning from the reading of the said sections. Section 127 and the 
opening words of s. 185 show that the power to prosecute may be exercised after the con- 
fiscation of goods and imposition of penalty and in this way criminal prosecution is an 
additional remedy for effectively preventing smuggling of goods, but: these provisions do 
not make an adjudication of confiscation or imposition of penalty a condition precedent 
before exercise of discretion -by the Customs Officer concerned to grant sanction under 
s. 187 and thus the remedy under s. 185 may be in the alternative to the confiscation 
of goods or imposition: of penalty.” 


[1970] A. I. R. S.C. 494. . 15 [1956] A. I. R. S.C. 44. 

[1962] A. I. R. S.C. 1764. 16 [1953] A. I, R.S. C. 404. 

[1961] A. I. R, S.C. 1715. . * 17 [190] A. L R. S.C. 457. 

[1965] A. I. R. S. C. 1518 ii 18 [1957] A. IL R. S.C. 397. 

[1967] A. I. R. S. C. 1581 19 [1958] A.I. R. S.C. 538, s.c. 61 Bom. 
[1968] A. L R. S. ©. 1425 L. R. 192. 

[1968] A. I. R. S.C. 394 l 20 [1964] A.LR. S, C. 600. 

[1967] A. I. R. S. C. 829. 21 [1967] A.LR. S.C. 1458. 

[1967] A. I. R. S.C. 1895. 22 pon ALR. S.C. 1781. 

[1969] A.LR. Punj. 98. « ~.. 28 [1967] A.LR. S.C. 1427. 

[1962] A. I. R. S.C. 816. , ` 24 [1965] A. L R. Bom. 224, s.c. 67 Bom. 
(1959) 62 Bom. L. R? 486. L. R.101.: 

[1965] A.I. R. 5. C, 247.. s:°, ,. -| 25" [1952] ALR: S, C. 123. 

[1969] As I. R. S. C. 7Ol, 26 [1957] A.LR. S.C, 510. 
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Tue facts are stated'in the judgment. 


In Cri. Revn. Appin. No. 687 ‘of 1970. | 
NA J Sorabji and Ei G. Oza, with P. S. Bhutta, for petitioners Nos. 1 and 2. 
| K. J. Khandalawalla; with aA "Mi Parikh; Special Public Prosecutors, for 
respondent' No.. Boro A a 
F. T, Gambhiriadlii. Aaéistant: Govelnment’ Pleader;' for the State, 
ai P. Khambatta and Vi R. Desai; for (C. B: T.) for interveners. 


g Th Ori. Reon. “Appin. No. 774 of 1970. 

Kumar Mehta, with K.'D.. Shah,. for the original accused No. 1. . 

K. J. Khanddlawalla; with’ Adi P. ‘Gandhi, Special | Public Prosecutors, for 
respondent No: 

PP: Khambatta and V. R. Desai; for '(C.B.T.) for interveners. 

V. T. Gambhirwalla, Assistant Government Do for the State. - 

CnITate Te “Criminal Revision Application No.. 687 ol 1970 is mo by 
accused No.. 1 Jayantilal, Kalidas Mehta, and accused No. 2, Bharatkumar Jayan- 
tilal, against the order passed by the learned Presidency Magistrate, 28th Court, 
Esplanade, Greater "Bombay, on: ae 30; 1970, proceeding to frame charges 
against, the two, /accused.s, w.. Me feat ohas 


On March 27, ‘1968, the Assistant Colléctor ‘of Customs, New Customs House, 
. Bombay, lodged’ the: ‘odmplaint, ‘out of 'which' this revision application arises, 
in the Court: of the ‘Magistrate meritioned ‘above ‘against the two’ accused and 
one more’ person, alleging ‘offences under s.120-B; Indian Penal Code, s. 185 of 
the Customs Act, 1962, s.'5 of the Imports'and Exports: (Control) Act, 1947, s. 28 
of the Foreign Exchange Regulation Act, 1947 and s. 417, Indian Penal Code. 
Subsequently, on’ July ‘6, '1968, another ‘complaint ‘was filed against the same 
persons by ‘the Director ‘of Enforcement alleging’ ‘offences under ss. 28 and 23B 
of the Foreign Exchange Regulation Act, -1947.'' As the same set of facts gave 
rise to the two- complaints, ‘they were ‘émalgamatéd and numbered as Criminal 
Case No. 59/CW: of 1968.’ Thereafter’ some evidence led by the Assistant Col- 
lector ‘of Customs: was recorded. : On November 27, 1969 the prosecution sub- 
mitted that'on thé evidence led: it had-made out'a’ ‘prima’ Sacte case and requested 
the Court to’ frame charges, conceding: however, that in' view, of the Supreme 
Court'decision in Rayala. ‘Corpn. v.: Director of Enforcement', no charge under s. 23 
or s: 23B of the Foreign’ Exchange ‘Regulation Act could be framed at that stage, 
inasmuch as the Director of Enforcement had: not ‘arrived: at the conélusion re- 
quired by s.‘28D' of the ‘said Act.: On behalf of the’ accused, it was urged that 
no charge. can ‘be ‘framed even ‘under s: 785 of the’ Customs Act, inasmuch as 
s. 135 was ultra vires as it contravenés art. 14 of ‘the Constitution of India, The 
aes trial Magistrate made a reference to this Court*observing as follows : 

a ..In'my opinion*this’ question will have: to be‘now ‘considered afresh in the light of this 
latest jpronont cement! of 'the~ ‘Supreme Court in‘ the Rayala Corporation. The learned Magis- 
trate “thereupon submitted ‘a ‘teference’ for’ ‘consideration | of Honourable High Court under 
section 432, ‘Criminal Pročedùre Code.. ” (Ch. ‘Bip. bk.) 


By the same ‘order. the ‘learned Magistrate discharged accused No.8, who was 
prosecuted along with the petitioners, there being, no evidence against him. That 
reference, Criminal Referencé. No, 25° of 1970 came ‘up before Wagle and Nath- 
wani,JJ.''.Thé Reférence’ was found to ‘be defective, inasmuch as provisions of 
s. 432 (1), Criminal Prodedure’ Code were not complied.’ with. The Reference was, 
therefore, rejected without, expressing, ahy opinion on the contentions raised by 
the petitioners. Thereafter, in June 1970 the case came up for hearing again 
before Mr. B. L. Gadkari, Presidency Magistrate. With regard to the constitu- 
tional quéstion raised! by, the’ PE the: only order passed by the learned 
Magistrate reads thus": . aren 


“Heard both ' sides. " There appears tö, ‘be no reagon ' to hold the impugned legislation to 
re et a eee | [19704 A. LR. $.C..404, ». : 
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be ‘ultra vires though no doubt the point raised is important and interesting, Hence charges 
to be framed separately.” (p. 8/p. bk.) 


It is against this order that the present revision application is preferred. 


The petitioners contend that ss, 185 and 187 of the Customs Act are ultra vires 
in view of art. 14 of the Constitution of India. These sections confer on the 
Collector of Customs unguided, uncontrolled and arbitrary powers to determine 
whether a particular person would be, dealt with only departmentally or will 
also be prosecuted in a Court of law. There are no guidelines provided in the 
Act itself for regulating the exercise of the above discretion conferred on the 
Collector. ‘Thus, the Customs Act enables the Collector of Customs in exercise 
of his discretion to treat different persons alleged to have committed same or 
similar offences differently; hence ss. 185 and 187 of the Customs aot are ile 
vires in view of.art. 14 of the Constitution. . a 


Mr. Sorabji, who appears for the petitioners, formulated his acne thus :— 
(1) Customs: Act, 1962, provides for two alternative punishments, which: are 
different from one another, one of them more serious or drastic than the other, 
for the same offence. The two punishments are (i) adjudication proceedings 
resulting into penalty under s. 112 read’ with s. 111 of the Customs Act, 
and (ii) sentence after a criminal trial under s. 185 of the said Act. On the same 
facts, either only adjudication proceedings can be held or resort can be had to 
both adjudication proceedings and prosecution under s, 185. Choice or selection 
of the proceedings to be adopted against a person alleged to have violated s. 111 
is by the Customs Act left to the unguided, uncontrolled and arbitrary discre- 
tion of the Customs authorities. The Customs Act does not provide any cri- 
teria, nor any guidelines to control or guide the exercise of the said discretion. 
Guidelines must have relevance and bearing on the question of selection of the 
proceedings by the Customs authorities whether they should adopt only adjudi- 
cation proceedings or both adjudication proceedings and prosecution. Guidelines 
must be clear and definite, they must not be latent, nor hidden in the crevices 
of the statute. Although s. 187 of the Customs Act provides for a sanction to 
prosecute, there is no statutory obligation on the Collector of Customs to hold 
an inquiry first and find out whether penalty imposed was inadequate punish- 
ment, hence criminal prosecution was called for. There is no provision in the 
Customs Act corresponding to s. 23D of the Foreign Exchange Regulation Act, 
1947 (hereinafter referred to as the Exchange, Act). The status or position of 
_ the officer who is empowered to grant sanction under the Customs Act may be 
a safe-guard against the’ abuse of power to grant sanction, but this safe-guard 
cannot furnish guidelines or criteria for the exercise of the discretion conferred 
by ss. 185 and 187 of the Customs Act, if such guidelines or criteria do not, exist 
in the provisions of the Act itself. ; ; 


Reliance is placed on the decision of the Supreme Court in Rayala Corpn. v. 
Director Enforcement. In that case, on March 16, 1963 notice was first issued 
to the two accused to,show cause why adjudication proceedings, as contemplated 
‘by s. 28D of the Exchange Act should not be held against them, in respect of 
a sum of Sw. Krs. 155801.41 for contravention of ss. 4 (3), 4 (1), 5 (1), (a) and 9 
of the said Act. The notice further states that it was decided to launch a pro- 
secution in respect of Sw. Krs, 88913-09. The next day, i.e. on March 17, 
1968, complaint was filed against both the accused for contravention of provisions 
of ss. 4(Z), 5(1) (e) and 9 of the Exchange Act punishable under s. 23 (7) (b) of 
the said Act. The contention raised by Mr. A. K. Sen, who appeared for the 
two accused before the Supreme Court, is thus summarised by the Supreme 
Court (p. 498) : 


“The argument of Mr. Sen is that this section lays down no principles at all. for deter- 
mining when the person concerned should be proceeded against under Section 23 (1) (a) and 
when under Section 28 (1) (b), and it would appear that it is left to the arbitrary discretion. 
of the Director of Enforcement to decide which proceedings should be taken. ‘The liability 
of a person for more or less severe punishment for the same act at the sole discretion and arbi- 
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trary choice of the Director of Enforcement, it is urged, denies equality before law guaranteed 
under Article 14 of the Constitution.” ' | ; 


With regard to the above contention; the Supreme Court observed (p. 498) : 


“The submission made would have carried great force with us but for our view that the 
effect of Section 28D of the Act is that the choice in respect of the proceeding to be taken under 
Section 23 (1) (a) or Section 28 (1) (b) has not been left to the unguided and arbitrary discretion 
of the Director of Enforcement, but is governed by principles indicated by that section... 

In our opinion, these two Sections 28 (1) and 23D (1) must be read together, so that the 
procedure laid down in See. 28D (1)is to be followed in all cases in which proceedings are 
intended to be taken under Sec. 23 (1). The effect of this interpretation is that, whenever 
there is any contravention of any section or rule mentioned in Section 28 (1), the Director of 
Enforcement must first proceed under -the principal clause -of Section 28D (1) and initiate 
proceedings for adjudication of penalty. He cannot at that stage, at his discretion, choose to 
file a complaint in a court for prosecution of the person concerned for the offence under Sec- 
tion 23 (1) (b). The Director of Enforcement can only file a complaint by acting in accordance 
with the proviso to Section 28D (1), which clearly lays down that the complaint is only to be 
filed in those eases where, at any stage of the inquiry; the Director of Enforcement comes 
to the opinion that, having regard to the circumstances of the case, the penalty which he is 
empowered to impose would not be adequate. Until this requirement is satisfied, he cannot 
make a complaint to the Court for prosecution of the person concerned under Section 28 (1) (b). 
The choice of proceeding to be taken against the person, who is liable for action for contraven- 
tion under section 28(7), is, thus, not left entirely to the discretion of the Director of Enforce- 

ment, but the criterion for making the choice is laid down in the proviso to Section 23D (1).” 


The above-quoted observations make it clear that the Supreme Court came to 
the conclusion that the proviso to-s. 28D (I) furnished the criterion or the guide- 
line for exercise of discretion conferred on the Director of Enforcement by s. 23. 
It is urged by Mr. Sorabji for the petitioners that but for the proviso to s. 28D 
(1) the Supreme Court would have held s. 23 (Z) (b) ultra vires. Mr. Sorabji 
further relies on the following observations (p. 499) :— 


t.. Parliament must be credited with the knowledge that, if provision is made for two alter- 
native punishments for the same act one differing from the other without any limitations, 
such a provision would be void under Article 14 of the Constitution; and that is the reason why 
Parliament simultaneously introduced the procedure to be adopted under Section 23D (1) in 
the ‘course of which the Director of Enforcement is to décide whether 2 complaint is to be made 
in Court and under what circumstances he can do so.” 


Relying on these observations, it is urged that there is no provision in the Cus- 
toms Act, corresponding to the proviso ,to s. 23D (1) of the Exchange Act to re- 
gulate or guide the exercise of discretion conferred by ss. 185 and 137 of the Cus- 
toms Act, hence those sections must be held to be ultra vires on the principle 
laid down in the above-mentioned Supreme Court case. 

The above Supreme Court decision refers to an earlier decision of the Supreme 
Court viz. Shanti Prasad v. Director of Enforcement?, which also considered the 
validity of s. 28 of the Exchange Act. The earlier decision also held s. 28 valid 
on the same ground, but there was no elaborate discussion as in the later case 
viz. Rayala Corpn. v. Director of Enforcement. . 

Mr. Sorabji referred to State of Orissa v. Dhirendranath Das. .In that case 
there were two types of rules, which are referred to by the Supreme Court as 
“Tribunal Rules” and “Service Rules”. The service rules were more beneficial 
to an employee against whom departmental proceedings were started, inasmuch 
as those rules provides to the employee concerned not only an opportunity of 
being heard, but also a right of appeal, while under the Tribunal rules no appeal 
was provided for. The Supreme Court observed that although the Tribunal 
rules did contemplate an inquiry by a person,not connected with the depart- 
ment of the public servant concerned and those rules also required consultation 
with the Public Services Commission, those compensatory safe-guards did not 
make the procedure prescribed by the Tribunal rules any the less discriminatory, 


2 [1962] A.LR.S.C.1764, © l 3 [1961] ALR. S.C. 1715. 
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as those rules i.e. the Tribunal rules conferred on the State Government .unfet- 
tered discretion to direct an inquiry against a non-gazetted publie servant either 
under the Tribunal rules‘or under the Service rules. The Supreme Court with 
o to the two types of rules observed (p. 1717) :— 


„If against two public servants similarly circumstanced, enquiries may be directed accor- 
ding to procedures substantially different at the discretion of the Executive authority, exercise 
whereof is not governed by any principles having any rational relation to the purpose to be 
achieved by the enquiry, the order selecting a prejudicial procedure, out of the two open for 
selection, is hit by, Art. 14 of the Constitution.” 


Mr. Sorabji next referred to Ram Dial v. State of Punjabt, In this case, yali- 
dity of s. 14 of the Punjab Municipalities Act was challenged. Section 14 (e) of 
the Punjab Municipalities Act provided that the State Government may direct that 
seat of any specified member, whether elected or appointed, shall be vacated for 
any reason affecting public interest. Under s. 14 (e) there was no ‘provision 
for giving notice to the member concerned before directing him to vacate the 
seat. As against this, s. 16 of the same: Act empowers the State Government 
to remove any member of a Municipality for reasons mentioned in, cls. (a) to (g) 
of s. 16 (Z) and the proviso to s. 16 (Z) requires that the member concerned shall 
be given an opportunity of tendering an explanation in writing before directing 
his removal. With reference to these PEGAR „the Supreme Court, a 
(p. 1521) : we | 


...There is no doubt that the Inoa conlemplted in s. 16 (1) for reasons in cls. (a) to 
ms thereof, as their content show, is in the public interest and the’ proviso to S. 16 (1) provides | 
for a hearing in the manner indicated therein. On the other hand S. 14 (e) which also provides 
for removal in the public interest makes no provision for hearing the member to be removed. 
Even if S. 14.(e) is wider than S. 16 (1), there is no doubt that'all the reasons given in cls. (a) 
to (g) are in the public interest and, therefore, even if the State Government intends to remove 
a person for any reasons given in cls. (a) to (g) it can take action under §. 14 (e) and thus 
circumvent the provisions contained’ in the proviso to S. 16°(1) for hearing. Thus there is 
no doubt that S. 14 (e) which entirely covers S. 16 (1) is more drastic than S. 16 (3) and un- 
like S. 16 (1) makes no provision for even calling upon the member concerned ’ to explain. 
In this view of the matter it is clear that for the same reasons the State Government may take 
action under s. S. 16 (1) in which ease it will have to give notice to the member concerned 
and take his ‘explanation as provided in the proviso to Section 16 (1), on the other hand it 

may choose to take action under S, 14 (e) i in which case it need not give any notice to the member 
and ask for an explanation from him. ‘This is obviously discriminatory and, therefore, this 
part of S. 14 (e) must be struck down as it is hit by Art. 14 of the Constitution... 

In the present ease, however, S. 16 (1) which deals with removal of a member for reasons 
given in cls. (a) to (g) is completely covered by S, 14 (e) which deals with vacation of a seat 
in the public interest, and it is open to the State Government either to proceed under one pro- 
vision or the other for exactly the same reason. One of the provisions provides for notice 
and hearing while the other does not and is, therefore, more drastic and arbitrary. In these 
circumstances there is in our opinion a clear discrimination in view of: Art. 14 and the State 
Government cannot take advantage of the decision in ane Radeshyan Khare v, The State of 
Madhya Pradesh.” i 


Justice Mudholkar after referring to the provisions of the two sections,'ss. 14 
and 16 observed (p. 1522) : 


“There is no guidance in the Act for determining what matters, though not in public in- 
terest, may yet be capable of being deemed to be in the publie interest by the State Govern- 
ment. In the circumstances it must be held that the power which (sic) conferred upon the 
State Government being unguided is unconstitutional.” 

Mr. Sorabji next refers to N. I. Caterers Ltd. v. State of Punjab’. In this case, 
the validity of s. 5 of the Punjab Public Premises and Land (Eviction and Rent 
Recovery) Act was challenged. ‚The contention raised was that the provisions 
of the said Act, particularly s. 5, conferred on the Collector unfettered discre- 


4 [1065] A.LR. S.C. 1518. 6 [1967] A-LR. S.C. 1581. 
5 [1959] S.C.R. 1440. l 
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tion-whethėr to: proceed against a person unlawfully or unauthorisedly occupy- 
ing ‘public premises by an ordinary `suit'or by a proceeding under the special Act, 
viz: Punjab: Public Premises and -Land (Eviction'and Rent Recovery) Act, hence 
s.'5 was'‘invalid in view of art. 14 ofthe ‘Constitution. ‘Observations i in para, 12 


l 


4 era ‘Judgment are ‘Inaterial (pe ORT) oa 


The’ procedire ‘wider S; "5 is obviously | ‘more drastic and prejudicial than the one under 
the Civil ‘Procedure Code where the litigant cau, get the benefit ‘of a trial by an ordinary Court 
dealing’ with the ordinary law of the land with the right of appeal, revision, etc: as against the 
person who ‘is ‘proceeded against under ‘8. 5 of the Act as his case would be disposed of by 
an executive Officer of the Government, whose decision rests on his mere satisfaction, subject 
no ‘doubt to an appeal but before’ another executive officer, viz., the Commissioner. There 
can be no doubt. that 5.5 confers an additional remedy over and above the remedy by way of 
suit and that by ‘providing ‘two! alternative remedies to the Government and in leaving it to 
the imguided’ ‘discretion’ of the Collector to resort to one or the other and ‘to pick and choose 
some of those in occupation of public properties, and premises for the application of the more 
drastic ‘procedure under S. 5, that section has lent | itself. -open to the charge of discrimination 
and as being violative of Art. 14. In this view S. Š must be declared to be void.” 


Mr. Sorabji then referred ‘to Balammal v. State of Madras?. In this case the 
validity, of cl. (6) {2} of the Schedule read with s..73 of Madras City Improvement 
Trust Act was challenged on the: ground that it deprived the owner of the property 
sought to, be. -acquired by, the State, Government of L5 per cent. solatium of the 
market value available under the Land Acquisition, Act, even though both the 
Acts, viz. the Land: Acquisition Act and the Madras City Improvement Trust Act 
were simultaneously in, force. This, contention .was upheld by the Supreme 


Court. The material observations in para. 7: of, ae judgment are as follows 
(p- 1428) : 


;.If the State had acquired the lands for improvement of the town under the Land Acquisition 

Act, the acquiring, authority was bound to award in addition to the market value 15 per cent 
solatium under, s.. 23 (2) of the Land Acquisition Act. But by acquiring the lands under the 
Land Acquisition ‘Act BS, modified by the, Schedule to the: Madras City Improvement Trust 

Act 37 of 1950, for the. Improyement Trust, which also is a public purpose, the owners are, it is 

claimed, deprived of the right to the statutory addition. An owner of land is ordinarily entit- 
led to, receive the, solatium, in. ' addition . to, the market value,.for compulsory acquisition of his 
land if it is ‘acquired under the Land Acquisition Act, but not if it is acquired under the Mad- 
ras City, ‘Improvement, Trust ‘Act, .,A clear case of discrimination, which infringes the guarantee 
of equal protection ,of the, law arises and the. provision “which is more prejudicial to the owners 
of the lands ‘which , are compulsorily, acquired must on the decision of ae court, be deemed 

invalid. 7 ' 


5, 1 stle e i ra oe Ms ae a Toa yE 


Har Reliance . is also placed on the Dy. Cane: ., Kamrup v. Durganath’, In this case, 
the provisions of. the Assam Acquisition.of Land for Flood Control and Prevention 
of Erosion Act were challenged on-the-ground that the provisions of the Act 
offended, arts. 14 and, 81,(2) of the Constitution. , With régard to the challenge 
under art. 14, of the ‘Constitution, the, Supreme Court: in, ; para. 18 of the judg- 
ment ‘observes (p.. 404) i gi: age Laaeeied ie ted 


. .“.).The Land Acquisition Act, 1894 is in force in the State of Assam ed under it private 
property may ibe acquired: ‘for ‘any public purpose on payment of market value of the land 
‘at. thé date, of the publication of the notification under S. 4 (1).'‘Section 17 of the Act makes 
special provision. ‘for,-the speedy acquisition oft.waste or‘arable land in cases of emergency. 
While that Act is in force in the State of Assam, the State! Legislature passed Act No. 6 of 
1955 providing for speedy acquisition of land ;for the public, purpose of carrying out works or 
other developinent measures in connection with flood contro] or prevention of erosion on pay- 

ment of compensation assessed, on the basis of a multiple of the annual land revenue, The 
result is ‘that in the, State. of Assam, some land may be taken under Assam Act No. € of 1955 
for the purpose of works and other measure in, connection. with flood control and prevention 

of erosion on, payment , of ‘nominal compensation while an adjoining land may be taken for 
. ‘other public purposes under the Land Acquisition Act on payment of adequate compensation. 


7 [1968] ALR. $.C 1425." +` 8 [1968] A.LR. S. C. 394. 
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The question is whether this differential treatment of land acquired under the two Acts is 
permissible under Art. 14. The constitutional guarantee of Art. 14 requires that all persons 
shall be treated alike in like circumstances and conditions. The Article permits reasonable classi- 
fication and differential treatment based on substantial differences having reasonable relation 
to the objects sought to be achieved. It is not possible to hold that the differential treatment 
of the lands acquired under the Land Acquisition Act, 1894 and those acquired under Assam 
Act No. 6 of 1955 has any reasonable relation to the object of acquisition by the State. In 
our opinion, the classification of land required for works and other measures in connection with 
flood control and prevention of erosion and land required for other public purposes has no 
reasonable relation to the object sought to be achieved, viz., acquisition of the land by the 
State. In either case, the owner loses his land and in his place, the State becomes the owner. 
There is unjust discrimination between owners of land similarly situated by the mere accident 
of some land being required for purposes mentioned in Assam Act No. 6 of 1955 and some land 
being required for other purposes. We hold that Assam Act No. 6 of 1965 is violative of Art. 
14.” 

It is, however, important to note that the Supreme Court did not decide whe- 
ther the impugned Act was invalid onthe ground that the State may acquire 
lands at its option under the impugned Act or under the Land Acquisition Act. 
(See para. 19 of the judgment.) 

Reference was also made to Hari Chand Sarda v. Mizo District Council®. In 
this case, the validity of s. 8 of Lushai Hills District (‘Trading by non-Tribals) 
Regulation (2 of 1958) was challenged mainly-on the ground that it violated the 
provisions of art. 19. Mr. Sorabji relies on this decision to contend that the po- 
` licy underlying a statute, which is not clearly disclosed by the provisions thereof, 
does not provide the necessary criteria or guidelines for exercise of discretion 
conferred by the provisions of the statute. The observations relied upon are 


(p. 832) : 


“...These observations were made in connection with a pre-Constitution enactment. ven 
then Subba Rao J. (as he then was) with whom Sinha C.J. agreed uttered a note of caution say- 
ing that it was not the function of the court to searelr for an undisclosed policy in the crevices 
of the statute, for by doing so ‘this court will not only be finding an excuse to resuscitate an 
invalid law but also be encouraging the making of laws by appropriate authorities in dero- 
gation of fundamental rights.’ Even according to the majority decision, there must be dis- 
closed in the statute apparently or otherwise, a policy guiding the exercise of power conferred 
thereunder by the concerned authority..... Though a legislative policy may be expressed in a 
statute it must provide a suitable machinery for implementing that policy in such a manner 
that such implementation does not result in undue or excessive hardship and arbitrariness.... As 
already stated, the Regulation contains no principle cr criterion on which the Executive Commit-. 
tee should grant orrefuse to grant a licence or its renewal. It does not provide any machinery 
under which an applicant can show cause why his application for a licence or its renewal should 
not be rejected..... Equally does it not show any guiding criterion on which the Committee 
should decide to grant or refuse a licence or its renewal.” 


Reference was also made to M/s. Devi Das v. State of Punjab!®. In this case, 
the validity of ss. 4 and 5 of the Punjab General Sales Tax Act (46 of 1948) was 
challenged. The contention raised was that s. 5 of the Act conferred on the State 
Government uncontrolled power to levy tax, no guidelines were provided for 
fixing rates of taxation and on these grounds the delegation of authority to fix 
rates of tax by the Legislature to the State Government was challenged. While 
considering the question to what extent such delegation is permissible under the 
‘Constitution, the Supreme Court observes (p. 1901): - 


“The essential legislative function is the determination of the legislative policy and its 
formulation as a rule of conduct. Obviously it cannot abdicate its functions in favour of 
another. ' But in view of the multifarious activities of a welfare State, it cannot presumably 
work out all the details to suit the varying aspects of a complex situation. It must necessarily 
delegate the working out of details to the executive or any other agency. But there is a danger 
inherent in such a process of delegation. An overburdened legislature or one controlled by a 


9 [1967] A.LR. S.C. 829. 10 [1967] A.LR.S.C. 1895. 
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powerful executive may unduly overstep the limits of delegation. It may not lay down any 
policy at all; it may declare its policy in vague and general terms; it may not set down any 
standard for the guidance of the executive; it may confer an arbitrary power on the executive 
to change or, modify the policy laid down by it without reserving for itself any control over 
subordinate legislation. This self effacement of legislative power in favour of another agency 
either in whole or in part is. beyond the permissible limits of delegation. It is for a Court to 
hold on a fair, generous and liberal construction of an impugned statute whether the legislature 
exceeded such limits. But the said liberal construction should not be carried by the Courts 
to the extent of always trying to discover a dormant or latent legislative policy to sustain an 
arbitrary power conferred on executive authorities. It is the duty of the Court to strike down 
without any hesitation any arbitrary power conferred on the executive by the legislature.” 


These observations are relied upon to’ contend that it is not the function of the 
Court to discover policy or eur cunes if they are not disclosed by the provisions 
of the statute. 


Reference was also made to Grand Cinema v. E. Tax Officer*4. In this case, 
it was contended that although under s. 14A and s. 15 (Z) of Punjab Entertain- 
ments Duty Act (16 of 1955) the offences and penalties are the same, the penalty 
under s. 14A was imposed by the authority prescribed by the Act, while under s. 
15 (7) trial would be held by a Magistrate, neither the Act nor the rules there- 
under provided any criteria or guidelines for exercise of the discretion as to which 
of the two modes should be adopted by the executive authority, The Punjab 
High Court followed Sub-Divl. Magistrate, Delhi v. Ram Kali, and held that 
s. 14A. of.the impugned Act was invalid, inasmuch as the provisions of the Act 
did'not provide any criteria or guidelines to indicate what cases would be gover- 
ned by each ‘of the two sections, 


Relying on these decisions, Mr. Sorabji submits that there being no provisions 
in the Customs Act or the rules thereunder to indicate the type of cases in which 
criminal prosecution shail be resorted to under s. 185 read with s. 187 of the Cus- 
toms Act, the two sections—ss. 185 and 187—should be held to be invalid in view 
of art. 14 of the Constitution in the absence of any guidelines for the exercise 
of the discretion conferred by the said sections. Mr. Sorabji further submits 
that the practice actually followed by the Customs Department in exercising the 
discretion conferred by the said sections, even assuming it to be good, cannot 
supplement the requirements of a valid law. In support of this contention, 
reliance is placed on the observations in para. 88 of the judgment of the Supreme 
Court in Collector of Customs v. Sampathu Cheity!®. The relevant observations 
are as follows (p. 382) : 


... The possibility of abuse of a statute otherwise valid does not impart to it any clement 
of ne The converse must also follow that a statute which is otherwise invalid as being 
unreasonable cannot be saved by its being administered in a reasonable manner. The consti- 
tutional validity of the statute would have to be determined on the basis of its provisions and 
on the ambit, ofits operation as reasonably construed. If so judged it passes the test of reason- 
ableness, possibility of the powers conferred’ being improperly used is no ground for pronouncing 
the law itself invalid and similarly if the law properly interpreted and tested in the light of the 
requirements set out in Part IJI of the Constitution does not pass the test it cannot be pro- 
nounced valid merely because it is administered i in a manner which might : not conflict with the 
constitutional requirements.” 


As against this, Mr. Khandalawala for arni No. 2, the Assistant Col- 
lector of Customs, submits that it is not necessary to have in the statute ex- 
` press provisions furnishing specifically guidelines for the exercise of discretion 
conferred ‘by a statute, the guidelines can be ascertained from (i) the scheme 
and policy of tlie statute, as indicated by the various provisions thereof, (ii) the 
aim and object of the statute, particularly disclosed by the preamble thereof. 
He further submits that even the legislative history with the historical back- 
ground can be taken into account while ascertaining the guidelines. It is fur- 


11 [1969] AIR. Punj. 98. 13 [1962] A.LR. S.C. 816. 
12 [1968] A.LR. S.C. 1. : 
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ther urged ‘that the safeguard of sanction provided by s. 187 of the Customs 
Act by a highly responsible officer like the-Collector of Customs is also an‘indica- 
tion as to the manner in which the remedy of criminal prosecution is to be re- 
sorted to. Mr. Khandalawala submits that while issuing sanction the Collector 
of Customs is bound to take into account the aim‘and object of the Customs Act, 
as amended, with the legislative history and back-ground thereof, the policy. un- 
derlying the provisions of the Act and he is bound to exercise his discretion in a 
‘manner consistent with the aim and policy of the Act. > Mr. Khandalawala points 
out that prior to 1955 the Sea Customs Act; which was then in force, provided 
merely for confiscation and penalty, but there was no provision for a criminal 
prosecution. He submits that confiscation and penalty were found inadequate 
to check smuggling effectively, hence by the Amending Act of 1955 the powers 
of the Customs Officers with regard to-investigation were considerably enhanced 
and additional remedy by way of criminal prosecution was also introduced. 


Mr. Khandalawala invited our attention to the statement of objects and reasons 
and the notes on the various clauses of the bill to amend the Sea Customs Act, 
1878, (subsequently enacted as. Sea Customs (Amendment) Act, 1955—Act 121 
of 1955), as they appear at pages 635 to 637 of the Gazette of India Extraordinary, 
1954, Part II, Section 2. The statement of objects and reasons: and the notes 
on the various clauses of the said bill make it abundantly clear that the Legislature 
thought it necessary (i) to place certain existing practices on a statutory basis, (ii) to 
confer additional powers with regard to investigation.on the Customs Officers in 
order to check smuggling effectively and {iii) to provide by way of a more effective 
mode of checking smuggling criminal prosecution in addition to confiscation 
‘and penalty. As already pointed out, under the Sea Customs Act, 1878, prior to 
the amending Act of 1955, no criminal prosecution was provided for in cases of 
smuggling. The amending Act, of 1955 introduced item No. 81 in s. 167 of Sea 
Customs Act of 1878.. That item reads thus : 





es Section: of this 
upi act to which Penalties. 
Offences ; ate N ` Offence ‘has 
Roay reference 


“8I. Ifany person knowingly, and with intent to defraud General Such person shall 


the Government of any duty payable thereon, or to evade any ` | on conviction be- 
prohibition or restriction for the time being i in force under or by ~, fore a Magistrate 
virtue of this Act with respect thereto acquires possession of, be liable to im- 
or is in any way concerned in carrying, removing; depositing, - prisonment for 
harbouring, keeping or concealing or in any manner dealing with |: any term not ex- 
any goods which have been unlawfully removed from a ware- _ ' ; ceeding two years, 
house or which are chargeable with a duty. which has not been or to fine, or to 
paid or with respect to the importation or exportation of which D both.” 


any prohibition or restriction is for the time dda in force as : 
aforesaid; or m8 
if any person isin relation to any goodsin any way knowingly j i 
concerned in any fraudulent evasion or attempt at evasion of 
any duty chargeable thereon or of any such prohibition or 
restriction as aforesaid or of any provision of this Act epphice ie 
to these.goods. ', 


~ 


fi 


This item makes it clear that intentional import of prohibited goods and the 
import of goods with intent to defraud the Government of any duty payable 
thereon .were made punishable. The Amending Acti algo introduced s. 187 P 
which reads thus : 


“ISTA. No Courtshall take cognizance of any olien: relating to smuggling of goods punish- 
able under item 81 of the Schedule to section 167, except upon complaint in writing, made by 
the Chief aaron deca rt or any other’ officer of Customs not lower in rank than an Assistant 
Collector of Customs.. 


` 
» 
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It is further pointed out that ss. 170A and 178A were also Koei by the 
Amending Act. Section 170A conferred power on the Customs Officers to X-ray 
the body of a person reasonably suspected to have secreted dutiable or prohibited 
goods in his body under the order of a Magistrate to that effect. Resistance to 
such an order is also made an offence under s? 184 of the Customs Act, 1962. Section 
178A of the Sea Customs Act (Amended) placed the burden of proof on the person 
from whom goods are seized to establish that the goods are not smuggled goods. 
This section was made applicable to certain goods specified in s. 178A (2) and to 
any other. goods which the Central Government may by Notification specify in 
this’ behalf. Reference was also made to s. 171 (introduced by amending Act 
of 1957) and s. 171A (introduced by. amending Act of 1955) which conferred 
additional powers with regard to investigation on the Customs officers. Relying 
on these provisions of the Amending Act, it is urged that the provisions of the 
Sea Customs Act of.1878 prior to amendmerit of 1955 were not effective in check- 
ing smuggling, hence additional powers with-regard to investigation and additional 
punishment by way ‘of’criminal prosecution were introduced by the Amending 
Act of 1955. Mr. Khandalawala submits that’ this legislative history makes it 
clear that the remedy of criminal prosecution is to be resorted to only in more 
serious cases, where confiscation and penalty would be found to be inadequate 
_ punishment: The fact that additional powers with regard to investigation were 
conferred on the Customs Officers would merely indicate that more drastic powers 
were necessary to check smuggling effectively. That would have no direct bearing 
on the question of providing guidelines for exercise of the discretion in question. 
The fact that the remedy by way of criminal prosecution- was introduced by the 
Amending Act, however, clearly shows that it was provided, as the Legislature 
found that in more serious cases punishment by way of confiscation and penalty 
is inadequate to meet the-growing evil of smuggling effectively.- There can hardly 
~ be any doubt that the amending Act of:1955 introduced criminal prosecution, as 
the punishments already provided viz. confiscation and penalty were not efféctive 
so as'to check, smuggling . effectively. . If-so, it is in our opinion obvious that 
the policy underlying the provisions of the Act as amended is that criminal prosecu- 
tion should be resorted to not in each and every case, but only in serious cases. 
It is urged that the task of putting an effective check on smuggling is very difficult 
and complex. The Legislature found that new methods of smuggling are being 
adopted day by day, smuggling was, not only not effectively checked, but its 
extent was on the increase, various extremely . complicated cases of smuggling 
including international rackets arose and the problems of Customs Officers dealing 
with such cases were so complex that implementation of the policy of the Customs 
Act, including exercise of discretion in -certain matters, had to be left to high 
responsible officers of the Customs department by the Legislature. A statute 
cannot be struck down merely because it leaves discretion in certain matters 
relating to implementation of the aim and policy of the statute to the executive, 
provided the policy underlying the statute is clear on the provisions of the statute 
and there are reasonably sufficient safeguards provided against the abuse of discre- 
tion vested in the executive authority. It is further submitted that a statute 
cannot be struck down merely because abuse of discretion is possible. It is fur- 
ther pointed: out that there is no vice of discrimination as contemplated ‘by art. 14 
in-the sections the-validity of: which is challenged. Relying on this, it is urged 
that this is not a case where vice of discrimination is in the statute itself and the 
provisions of the Customs Act, considered with the legislative history and back- 

ound thereof and.its preamble, furnish sufficient criteria or guidelines for ex- 
ercise of the discretion conferred by s. 185 read with s. 187 of the Customs ‘Act. 
Reference was made to Gopal Mayaji v. T-O. Sheth, and it was pointed out that 
ss. 112 and 185 of the Customs Act, 1962, remove the defect in item 81 of s. 167 
of the Sea Customs Act- brought out by the decision in Gopal Mayaji v. T. C. 
Sheth. This Dne the- intention of the Legislature and pipe policy underlying 
the Act. 


14, (1989). 62 Bom. L. R. 486. 
B L R26, . 
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In support of this contention, Mr. Khandalawala relies on Ram Sarup v. Union 
of Indiat. The contention raised before the Supreme Court in that case is thus 
sera 


..The contention for the petitioner is that such persons are subject to’ be tried for civil 
ofati i.e., offences which are triable by a criminal Court according to S. 8 (ii) of the Act, 
both by the Court-Martial and-the ordinary Criminal Courts, that S. 125 of the Act: gives a 
discretion to certain officers specified in the section to decide whether any particular accused 
- tbe tried by a Court-Martial or by a Criminal Court, that there is nothing in the Act to guide 

such officers in the exercise of their discretion and that therefore discrimination between diffe- 
rent persons guilty of the same offence is likely to take ‘place inasmuch as a particular officer 
may decide to have one accused tried by a Court-Martial and another person, accused of the 
same offence tried by a Criminal Court, the procedures in such trials being different.” io 


The Supreme Court after considering the provisions of the Army Act nóted that 
trial.by an ordinary Criminal Court would be moré beneficial to the. accused than 
one by. Court-Martial. The Supreme Court after referring to ss. 69, 71, 72, 102, 
103, 120 and 126 of the Army -Act and s. 549 of Criminal Procedure Code with 
the rules framed thereunder came to the conclusion that the discretion to be ex- 
ercised under s. 125 of the Army Act cannot be said to be unguided by any policy 
laid down by the Act, or uncontrolled by: any other authority. Mr.: Khandala- 
wala relied particularly. on the observations in para. 22 of the ee which 
are as follows (p. 258) : ot 


“In short, “it is clear that there could be a variety of EE ET which: may iken 
the decision as to whether the offender be tried: by a Court-Martial or by 
an ordinary Criminal Court, and therefore it becomes inevitable that the discretion to 
‘make the choice as to which Court should try the accused be left to responsible military officers 
under whom the accused be serving. - These officers are. to be guided by considerations of the 


exigencies of the service, maintenance of discipline in the army, speedier trial, the nature of i 


the offence and the person against whom the offence is ‘committed.” 


It was also pointed out that under s: 126 the exercise of the aisenatians by the 
military officer was-controlled by, the Government. Mr. Sorabji for the peti- 
tioners, however, points out that art. 33 of the Constitution makes all the difference, 
so far as the army is concerned and he seeks to distinguish the above decision on 
that ground. In support of this pubmission, reliance is placed on the ene 
observations (p. 251). | pe + ee 


z wet 


..We agree that each and every provision of the Act is a law Sade by Parliament’ and 
that if any such provision tends to affect the fundamental right under Part III of the’ Consti- 
_ tution, that } provision does not, on that account, become void, as it must be taken that Parlia- 
- ment has thereby, in the exercise of its power’ under Art. 83' of the Constitution, made the 1e- 
quisite modification to affect the respective fundamental right”. | 
It is, however, important to note that in spite of the above observations the Supreme 
Court-did proceed to consider in detail whether the provisions of s. 125 of the Army 
- Act were discriminatory and infringe the provisions of art. 14 of the Constitu- 
tion, although the view.expressed and the observations made by the Supreme 
Court in-this respect may be said.to be obiter. There is no doubt whatever that 
the Supreme Court has expressed, its considered opinion on the question whether 
s. 125 of the Army Act is discriminatory and infringes the provisions of art. 
14 of the Constitution. Mr Khandalawala is-justified in relying on this decision 
in support of his contention that even though there may be no express provisions 
in the statute expressly and specifically providing guidelines for exercise of the 
particular discretion, such guidelines can be ascertained or inferred from the 
various provisions of ‘the statute. In this respect, observations in para. 22 of 
thé judgment, whick are quoted above, are material. The-Supreme Court points 


out that the provisions of the Army Act indicate a variety of circumstances ` 


which may influence the exercise of discretion cohferred by s. 125 of the said Act, 
liéiice it became inevitable that exercise of that’ discretion was left to respoñsible 
military officers without providing specific guidelines. So also, the observations 


15 [1965] A.I.R. S.C. 247, at p. 251. 
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in para. 97 of the judgment indicate that the policy of the Act, as indicated by 
the various provisions thereof, is material while considering such, a question. 
Mr. Sorabji refers to ss. 2, 70 to 72, 124 to 126.of the Army Act and submits 
that these provisions clearly farnish guidelines i in the case of the Army Act, while, 
according to Mr. Sorabji, no such provisions furnishing guidelines are there in the 
Customs Act. We'shall consider this contention later on. 

Mr. Khandalawala refers to Baliah v. Rangachari.1® The contention raised in 
this case-was that it was-open to the Income-tax Officer to prosecute the appellant 
either under s.-177; Indian Penal -Code’or under s. 52 of ‘the Income-tax Act, 
1922, and the choice of prosecution was left to the arbitrary and unguided dis- 
cretion of the Income-tax Officer, -which resulted into a violation of the right 
guaranteed: under art. 14 of the Constitution. The Supreme’ Court negatived 
oa hare: observing as follows (p 706) : 


..We do not consider there is any substance in this argument. The offence provided for 
in Section’ 52 of the 1922 Act is ‘an offence specially constituted and the prosecution for that 
offence requires the sanction of the Inspecting Assistant Commissioner. No prosecution also can 
take place if penalty has been imposed under Section 28 of the 1922 Act. The institution of 
a complaint under Section 52 of the 1922 Act is therefore circumscribed by sufficient safeguards 


and we do not consider that there is any violation of the guarantee under Article 14 of the Con- 
stitution.” ve os 


Mr. Sorabji for the petitioners points out that under the Income-tax Act of 
1922 no prosecution, Gould be launched if penalty was imposed under s, 28 of 
the said Act, but there is no such provision in the Customs Act. Although this 
distinction is there, it is clear that before imposing penalty the Act conferred on 
Income-tax Officer full ' discretion to decide as to whether criminal prosecution 
should be resorted to or:not. It is also importnat to note that the above-quoted 
observations of the Supreme Court make it clear that sanction to prosecute was 
considered to’ be one .of the sufficient safeguards against unguided exercise of 
discretion. 

- Reliance is also placed on the decision of the Supréme Court in Matajog Dobey 
v. H.C. Bhari.” ‘This decision is relied upon to point out that a discretionary 
_ power is not necessarily discriminatory’ power and abuse of such power is not to 

be easily assumed where the discretion is vested in thé Government, and not in 
a minor official (see para. 15 of the judgment). 

Reliance is also placed on the decision of Kedar v. State of West Bengal. 
In this case, validity of s. 4 of West Bengal Criminal Law Amendment (Special 
- Courts) Act (21 of 1949) was challenged on the ground that it was discriminatory, 
as it conferred . unfettered discretion on the -Provincial Government to choose 
any particular case against a person alleged to have committed 'an offence falling 
under any of the specified categories for allotment to the Special Court to be 
tried under the special procedure, while other offenders of the same category may 


be left to be tried by ordinary Courts. With regard to this contention, the 
Supreme Court observes (p. 407): 


“The argument overlooks 'the distinction -between those cases where the legislature itself 
makes a complete classification of. persons or things and spplies:to them the law which it enacts, 
and others where the legislature merely lays ‘down ‘the law to be applied to persons or things 
answering to a given description or exhibiting’ certain common characteristics, but being unable 
to make a precise and complete classification, ‘leaves it to an administrative authority to make 

a selective application of the law to-persons or things within the defined group, while laying 
, down the standards or at least indicating in clear terms the underlying policy and purpose, in 
accordance with, and in-fulfilment- of, which the administrative authority i is expected to select 
the persons or things to be brought under the operation-of law.” 


-By way of illustration the Supreme Court referred to the Preventive Detention 
Act, and those provisions of Criminal Procedure Code which provide immunity 
from prosecution without sanction by the Government for offences by public 


16 [1969] A.LR. S.C. 701. i 18 [1958] A.LR. S.C. 404. 
17 [1956] A.LR. S.C. 44. ©. oa ; 
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servants in relation to their official acts and further observed (p. 407) : 


«It is not, therefore, correct to say that S. 4 of the Act offends against Art, 14 of the 
Constitution merely because the Government is not ecompelable to allot ‘all’ cases of offences 
set out in the schedule to Specisl Judges but is vested with a discretion in the matter.” 


The following observations of Mukherjea J. in Kathi Raning v. State of Saurashtra”? 
were quoted with approval (p. 408) : 


“A Statute will not necessarily be condemned as discriminatory, because it does not make 
the classification itself but, as an effective way of carrying out its policy. vests the authority 
to do it in certain officers or. administrative bodies..... In my opinion, if the legislative 
policy is clear and definite and, as an effective method of carrying out that policy a discretion 
is vested by the, statute upon a body of administrators or officers to make selective application 
of the law to certain clusses or groups of persons, the statute itself cannot be condemned as a 
piece of discriminatory legislation...In such cases, the power given to the executive body would ` 
‘import a duty on it to classify the subject-matter of legislation in accordance with the objective 
indicated in the statute .. The descretion that is conferr2d on official agencies in such cir- 
cumstances is not an unguided discretion; it has to be exercised in conformity with the policy, 
to effectuate which the discretion is given and it i, in relation to that objective that the pro- 
priety of the classification would have to be tested.” 


After referring to the above observations, the Supreme Court held that the pro- 
visions of the impugned Act provided sufficient indication of the policy to guide 
-the executive i.e. the Government in selecting offences or classes of offences or 
‘classess of cases for reference to Special Courts. It is thus clear that if the policy 
of a statute as disclosed by the provisions thereof indicates the manner in. which 
discretion conferred by the statute should be exezcised, that would be enough, 
even if there are no express provisions setting out specifically the guidelines for 
exercise of the discretion. 

Reference was also made to Kangshari Haldar vw. State of West Bengal.?° 
In para. 4 of its judgment the Supreme Court observes (p. 459) : 


.. Thus the enunciation of the principles which flow from the fundamental rights enshri- 
ned in ve 14 now presents no difficulty; it is, however, in the application of the said principles 
that difficulties often arise. In applying the said principles, to the different sets of facts pre- 
sented by different cases emphasis may shift and the approach may not always be identical; 
but is is inevitable that the final decision about the vires cf any impugned provision must de- 
pend upon the decision which the court reaches having regard to the facts and circumstances 
of each case, the general scheme of the impugned Act and the nature and effect of the provi- 
sions, the vires of which are under examination.” 


The Supreme Court found that the procedure prescribed for trial by the West 
. Bengal Tribunals of Criminal Jurisdiction Act was more prejudicial to the accused 
than that under the Criminal Procedure Code, but the discrimination resulting 
from this difference did not amount to one‘contemplated by art. 14 of the Consti- 
tution. The following observations in para. 19 of the judgment are relied upon 
by vas Khandalawala (p. 464) : 


“In considering the validity of the impugned stacute on the ground that it violates 
Art. 14 it would first be necessary to ascertain the policy underlying the statute and the object 
intended to be achieved by it. In this process the preamble of the Act and its material provi- 
sions can and must be considered. Having thus ascertaired the policy and the object of the 
Act the Court should apply the dual test in examining its validity: Is the classification rational 
and based on intelligible differentia; and, has the basis o? differentiation any rational nexus 
with its avowed policy and object?-: If both these tests are satisfied the statutes must be held 
to be valid; and in such a case the consideration as to whether the sdme result could not- have 
been better achieved by adopting a different classification would be foreign to the scope-of the 
„judicial enquiry. If either of the two tests is not satisfied the statute must be struck down 
as violative of Art, 14.” 


. These observations are relied upon to contend that the policy underlying the 
statute and the object intended to be achieved by that statute are to be considered 


19 [1952] ALR. S.C. 128, at pp. 181,182. 20 [1960] A.LR. S.C. 487. 
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while considering whether a particular provision of a statute violates art. 14 and 
in this process reference to the preamble also is necessary. Although the above- 
quoted observations’ are with reference to classification made by a statute, there 
seems to be no reason why the same should not apply to a case like the one before 
us. 

- Reference was also made to Kathi Raning v. State of Saurashtra, We have al- 
ready pointed out the observations from this case relied upon by Mr. Khandalawala 
while referring to Kedar Nath v. State of West Bengal. We need not discuss the 
same further. 

‘Reliance is placed on M/s. Pannalal Binjraj v. Union of India?* to contend 
that where the cases arising under a particular statute are of various types, they 
cannot be similar ‘to one another and complications are introduced by wide- 
spread activities to’ be dealt with by the-statute and by the very nature of the 
subject-matter dealt with by the Act, if the statute confers certain discretion on 
some officer or appropriate authority and leaves it to such officer or authority 
to determine how that discretion should be exercised, such statute cannot be 
held to be invalid on the ground that it infringes art. 14 of the Constitution, merely 
because there is a possibility of abuse of the discretion conferred by. the statute. 
It is urged that if in the ćase of such a statute there is abuse in exercise of the 
discretion in a particular case, the particular executive act will. be struck down, 
and not the statute itself. It is also important to note that the Supreme Court 
emphasised the broad distinction between ‘the discretion to be exercised with 
regard to a fundamental right under the Constitution and that with regard to 
some other right conferred by a Statute: The following observations are impor- 
taut (P. 410) : 


..In other words, the discretion vested has`to be looked at from two points of view, viz. 
(1) dies. it admit of the possibility of any real and substantial discrimination, and (2) does it 
impinge on a fundamental right guaranteed by the Constitution. Article 14 can be invoked 
only when both these conditions are satisfied. ` Applying this test, it is clear that the discre- 
tion which is vested in the Commissioner of Income-tax or the Central Board of Revenue, as 
the case may be, under s. 5 (7-A) is not at all discriminatory”, 
In the above-mentioned case the Supreme Court examined the various provisions 
of the Income-tax Act, 1922 and observed: (p. 408) : 


‘Nevertheless this power which is given to the Commissioner of Income-tax and the Cen- 
tral Board of Revenue has to be exercised in a manner which is not discriminatory. No rules 
or directions-having been laid down in regard to the exercise of that power in particular cases, 
the appropriate authority has to determine what are the proper cases in which such power should 
be exercised having regard to-the object of the Act and the ends to be achieved. The cases of 
the assessees which come for assessment before the income-tax authorities are of various types 
and no one case is similar to another. There sre ‘complications introduced. by the very nature 
of the business which is carried on by the assessees and there may be, in particular cases, such 
wide-spread activities and large ramifications or inter-related transactions as might require 
for the convenient ‘and efficient assessment of income-tax the:transfer of such cases from one 
Income-tax Officer to another. In-such cases the Commissioner of Income-tax‘or.the Central 
Board of Revenue, as the case may be, has to exercise its discretion mn due regard to the exi- 
gencies of tax collection.” 


It is urged that the reasoning disclosed, by these observations would aie with 
equal force to the 7 ‘provisions of the ` Customs Act, 1962. We find that there is 
considerable force in this contention. . 
The following observations in para. 29 of the judgment are also material (p. 408) : 

“It may also be remembered that this ‘power is vested not in minor officials but in top- 
ranking authorities like the Commissioner of ,Income-tax and the Central Board of Revenue 
who act on the information supplied to them by the ‘Income-tax Officers concerned. This 
power “is discretionary and not necessarily discriminatory and abuse of power cannot be easily 
assumed where the discretion is vested in such high officials.” 
Mr. Sorabji invited our attention'to the observations in para. 32 of the judgment. 


21 [1957] A.LR. S. C. 397. 
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We do not think that these observations in any way help the present petitioners. 
On the other hand these observations emphasise that the discrimination com- 
plained of must be in relation to a fundamental right and that small difference 
arising out of the operation of a statute would not amount to discrimination 
contemplated by art. 14 of the Constitution. 


Mr. Khandalawala further relies on Ram Krishna Dalmia v. Justice Tendolkar*®. 
In this case the Supreme Court after considering al. previous decisions under art.. 
14 ‘set out the principles laid down by these decisions (see para. 11 at p. 547). 
The Supreme Court further observed (p. 548) : 


“A, close perusal of the decisions of this Court in which «he above principles eee been en- 
unciated and applied by this Court will also show that a stasute which may come up for consi- 
deration on a question of its validity under Art. 14 of the Constitution may be placed in one or 
other of the following five classes :— 

(v) A statute may not make a classification of the persons or things to whom their provi- 
sions are intended to apply and leave it to the discretion of t2e Government to select or classify 
the persons or things for applying those provisions according to the policy or the principle 
laid down by the statute itself for guidance of the exercise of discretion by the Government 
in the matter of such selection orclassification. If the Government in making the selection or 
classification does not proceed on or follow such policy or principle, it has been held by this 
Court, e.g. in Kathi Raning v. State of Saurashtra that in such a case the executive action but 
not the statute should be condemned as unconstitutional”. `, 


Mr. Khandalawala submits that the Customs Act, 1962 falls within the fifth category 
mentioned above. Mr. Sorabji on the other hand contends that if the test 
laid down in case (iii) is applied, since the provisions of the Customs Act lay down 
no principles, nor policy for the guidance of exercise of the discretion conferred 
by ss. 185 and 187, these sections should be held to be invalid as violating art. 14 
of the Constitution. Mr. Sorabji further points out that this principle was 

reiterated and applied in Moti Ram v. N. E. Frontier Ratlway**; see observations at 
page 688, paras. 112 and 118. Mr Sorabji further refers to State of Andhra 
Pradesh v. Raja Reddy*‘; observations at the end oz ‘para. 28 of the judgment at 
p. 1469 are relied upon. In that case on consideration of the provisions of the im- 
punged Act, the Supreme Court came to the conclusion that “the whole imposition 
of assessment was left to the arbitrary discretion of the officers not named in the 
Act without giving any remedy to the assessees to question the correctness of 
any of the important stages of asstssment’’. Relying on these observations, Mr. 
Sorabji contends that if there are no guidelines in the statute, it enables the 
executive authority to discriminate, hence vice is inhereht in such a statute 
even though it is not apparent in the provisions impugned. 


Reference was also made to P. J. Irani v. Staté cf Madras*®; “Observations in 
paras. LI and 12 of the judgmenit are relied upon by Mr. Khandalawala. Relevant 
observations are (p. 1787): 


“Though the enactment thus conferred these rights on tenants, it was possible that the 
statutory protection could either have caused great hardship to a landlord or was the subject 
of abuse by the tenant himself. It was not possible for the statute itself to contemplate every 
such contingency and make specifie provision therefor in the enactment. It was for this reason 
that a power of exemption in general terms was conferred on the State Government which how- 
ever could be used not for the purpose of discriminating between tenant and tenant, butin order 
to further the policy and purpose of the Act which was, in the context of the present cases, 
to prevent unreasonable eviction of tenants. The learned Judges of the High Court, therefore, 
held that while S. 18 of the Act was constitutionally valid, any mdividual order of exemption 
passed by the Government could be the subject of judicial review by the Courts for finding out 
whether (a) it was discriminatory so as to offend Art. 14 of the Constitution, (b) the order was 
made on grounds which were germane or relevant to the policy and purpose of the Act, and (c) 
it was not otherwise mala fide.” 


22 [1958] A.I.R. S.C. 588, s.c. 61 Bom. 24 [1967] A.LR. S.C. 1458. 
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The view thus expressed by the Madras High Court was fully approved by the 
Supreme Court; see para. 12. So`also the following observations from Inder 
Singh v. The State of Rajasthan? were quoted with approval: - 


“At is argued that that section does not lay down the principles on which exemption 
could be granted, and that the decision of the matter is left to the unfettered and uncanalised 
discretion of the Government, and is therefore repugnant to Art. 14. It is true that that sec- 
tion does not itself indicate the grounds on which exemption could be granted, but the pream- 
ble to the Ordinance sets out with sufficient clearness the policy of the legislature; and as that 
governs S. 15 of the Ordinance, the decision of the Government thereunder cannot be said to 
be unguided. Vide Harishankar Bagla v. M. P. State?®4,” 


Mr. Sorabji relies on the'observations in para. 14 of the judgment in Jaisinghani 
v. Union of India,” which are as follows: 


“Jn this context it is important to emphasize that the absence of arbitrary power is the 
first essential of the rule-of law upon which our whole constitutional system is based. In a 
system governed by rule of law, discretion, when conferred upon executive authorities, must be 
confined within clearly defined limits. The rule of law from this point of view means that de- 
cisions should be made by the application of known principles and rules and, in general, such 
decisions should be predictable and the citizen should know where he is. Ifa decision is taken 
without any principle or without any rule it is unpredictable and such a decision is the antithe- 
sis of a decision taken in accordance with the rule of law. (See Dicey —‘Law of the Constitution ’— 
Tenth Edn., Introduction cx). ‘Law hasreachedits finest moments’, stated Douglas J. in Un- 
ited States v. Wunderlich”? when ‘it has freed man from the unlimited discretion of some ruler... 
Where discretion is absolute, man has always suffered’. It is in this sense that the rule of law 
may be said to be the sworn enemy of caprice; Discretion, as Lord Mansfield stated it in clas- 
sic terms in the case of Rea v. Wilkes*®, means ‘sound discretion guided by law. It must be 
governed by rule, not by humour; it must not be arbitrary, vague, and fanciful.’ ” 


During arguments reference was also made to Sadruddin Suleman v. J. H. Pat- 
wardhan.3?. Observations in para. 40 of the judgment relied upon are as 
follows (p. 239) : 


“We are however unable to accept this argument for a discretion given under a law, however 
wide it may be, cannot necessarily be equated with discrimination, and in so far as there is a 
` possiblity of the misuse of a discretion the normal presumption of law is that the authority in- 
vested with a discretionary power will act fairly and honestly and not abuse it. Ifit does how- 
ever abuse it in a given case, that is an indication of human frailty rather than of the power 
being discriminatory. The distinction has been drawn in a number of cases, but the most 
authoritative of these statements is to be found in the decision of the Supreme Court in Panna- 
lal Binjraj v. Union of India.” ` 


The principles laid down by the above decisions are :— (1) Discretion con- 
ferred by a statute must not in effect confer arbitrary power on the executive in 
the absence of any guidance as to how that discretion should be exercised. Sound 
discretion is one which is guided by law, by rule not by humour, it must not be 
arbitrary, vague and fanciful. 

(2) A statute which confers discretion on the executive must furnish criteria or 
guidelines for exercise of that discretion. Without such criteria or guidelines 
if the discretion in effect confers arbitrary power, the statute will be hit by art. 
14 of the .Constitution. 

(8) The criteria or guidelines may be furnished by express provisions in the 
statute concerned or by the dims and objects of the statute and the policy and 
scheme of the statute as disclosed by the various provisions thereof. Preamble 
to the statute may indicate the purpose and policy of the statute. 

(4) Where the subject-matter dealt with by a statute relates to wide-spread 
activity of a complex nature, giving rise to various cases of different-types, posing 
various problems, the Legislature may leave discretion to responsible officers of the 


26 [1957] A.I.R. S. C. 510, at pp. 516, 517. 29 (1770) 4 Burr. 2528, at p. 2539. 
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executive to select pason or objects for the aion of particular provisions 
of the statute. This will not render the statute invalid, if the statute provides 
either expressly or impliedly sufficient guidance for exercise of the discretion. 

(5) Discretionary power conferred by a statute, though wide, is not necessarily 
discriminatory. 

(6) Mere Doss Duby of abuse oe a discretionary power will not invalidate a 
statute. 

(7) Provision for sanction is one of the safeguards to control arbitrary exercise 
of power. 

(8) If discretion is conferred on high officials, in the absence of evidence of 
mala fides, it can be considered as a safe-guard against arbitrary exercise of 
discretion. 

(9) Itis not the function of the Court to strive to find out the policy of the 
statute from its crevices, if it cannot be reasonably ascertained from the pur- 
pose and provisions of the statute. 

Applying the above principles we have to consider how for the contentions 
advanced by Mr. Sorabji for the petitioners are correct. 

Vice of discrimination is not there in the impugned sections themselves. The 
only material contention advanced by Mr. Sorabji for the petitioners is that in 
the Customs Act there are no express provisions, like s. 23D of the Foreign Exchange 
Regulation Act, furnishing guidelines for exercise of the discretion conferred by. 
s. 187 read with s. 185 of the Customs Act, nor can such guidelines be ascertained 
from the provisions of that Act, with. the result that vice of discrimination is 
inherent in’ the statute itself and it thus confers arbitrary power to sanction or 
not to sanction prosecution against one, but not the other or others from persons 
who have committed same or similar offences under the Customs Act, hence ss. 185 
and 187 violate art. 14 of the Constitution. It is further urged that if there 
are no express guidelines and cannot be reasonably ascertained from the pro- 
visions of the Customs Act, the mere fact that these sections confer discretion on 
high and responsible Customs Officers or that in fact—in actual practice—the 
discretion is not abused, will not validate the said section. We have to con- 
sider how far this contention is correct. 

It is not urged by Mr. Khandalawala for respondent No. 2 that in the Customs 
Act there are express provisions similar to s. 28D of the Foreign Exchange Act 
furnishing guidelines. He, however, submits that taking into account the legis- 
lative history and back-ground of the Customs Act, the aims and objects sought 
to be achieved by that Act, its preamble, the purpose and policy of the Act 
disclosed by the various provisions thereof and particularly the provision for 
sanction to prosecute, it is clear that there are sufficient guidelines for exercise 
of the discretion conferred by the impugned sections and the Act provides sufficient 
safeguards against the arbitrary or discriminatry exercise of the discretion. He 
further submits that the mere possibility of abuse in exercise of the said discre- 
tion will not be a ground to strike down the impugned sections. In our opinion, 
there is considerable force in the submissions made by Mr. Khandalawala. 

It is not disputed by Mr. Sorabji that even if there are no express provisions 
furnishing guidelines, if necessary guidelines can be reasonably ascertained from 
the provisions of the Act, that would be enough to hold the impugned sections 
valid. His contention, however, is that the provisions of the Customs Act ‘do not 
furnish necessary guidelines and the Court will not be justified in trying to hunt 
them out from the crevices of the statute. 

Mr. Khandalawala’s contentions mentioned above are supported by the decisions 
of the Supreme Court in Matajog Dobey v. H.C. Bhari, Kedar Nath v. State of 
West Bengal,.Kathi Raning v. State of Saurashtra, Inder Singh v. The State of 
Rajasthan, and Kangsharit Haldar v. State of West Bengal. Decision in Matajog’s 
case makes it clear that a discretionary power is not necessarily discriminatory 
power. The other decisions clearly lay down that while considering the objection 
under art. 14 of the Constitution the purpose and policy of the statute will have 
to be taken into account to find out whether the discretion conferred by the statute 
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furnishes abritrary power to discriminate. . We may particularly invite attention 
to the observations at pages 407 and 408 in Kedar Nath v. State of West Bengal 
and those at p. 464 in Kangshari Haldar v. State of West Bengal, quoted above. 

While ascértaining the purpose and policy of the statute, it would certainly 
be relevant to take the legislative history and background into account. As 
already mentioned above, prior to the Amendment Act of 1955 there was no 
provision for criminal prosecution in the Sea Customs Act. It was introduced 
for the first time by the Amendment Act of 1955. The preamble to the Sea 
Customs Act, 1878, reads : 


“An Act to consolidate and amend the law relating to the levy of sea Customs-duties.” 


This preamble makes it clear that the purpose of the-Act is to levy sea customs- 
duties and to collect them. It follows as a corollary that checking the evasion 
of customs-duties would also be a subject-matter to be dealt with by the Act. 
The Act contains various provisions for investigation into the cases of smuggling 
to evade customs-duties, and provides for confiscation and penalty as punishment 
for smuggling. Since smuggling could not be effectively’: checked, the Amend- 
ment Act of 1955 introduced criminal prosecution as an additional measure for 
checking smuggling effectively: This is obvious. In para. 15 above, we have 
referred to the statement of objects and reasons and the notes on the various clauses 
of the bill, which subsequently became the Sea Customs (Amendment) Act, 1955. 
The statement of objects and reasons makesit clear that the Legislature thought it 
necessary (i) to place certain existing practices on a statutory basis; (ii) to confer 
additional powers with regard to investigation on the Customs Officers in order to 
check smuggling effectively; and. (iii) to provide by way of a more effective mode 
’ of checking smuggling criminal prosecution in addition to confiscation and 
penalty. Item 81 was added to s. 167 ‘of the Sea Customs Act, which we have 
quoted above ad verbatim. This item makes it clear that the intentional import 
of prohibited goods and the import of goods with intent to defraud the Government 
of any duty payable thereon were made punishable by resorting to criminal pro- 
secution. Section 187 of the Sea Customs Act, as amended in 1955, provided that 
no cognizance of the offence relating to smuggling of goods could be taken, except 
upon a complaint in writing, by the Chief Customs Officer or any other officer 
of customs not lower in rank than an Assistant Collector of Customs. Section 
170A conferred on the Customs Officers the power to X-ray the body of a person 
reasonably suspected to have secreted dutiable or prohibited goods in his body 
under the order of a Magistrate to that effect. By further amendment in 1962 
resistance to such an order was made punishable. , Section 178A introduced by 
the Amendment Act of 1955 placed the burden of proof on the person from whom 
goods are seized to establish that the goods are not smuggled goods. Sub-section 
- (2) of s. 178A empowered the Central Government to make s. 178A (1) applicable 
to other articles, in addition to those already mantioned in s. 178A (2), by a 
notification to that effct. Section 171 (introduced by the Amending Act of 
1957) and s. 171A (introduced by the Amending Act of 1955) conferred on the 
Customs Officers additional powers with regard to investigation. This legisla- 
tive history and back-ground does, in our opinion, make it clear that the purpose 
` of the Act was to levy customs duties, collect the same and check smuggling. 
Since punishment by way of confiscation and penalty was found inadequate to 
check smuggling effectively, more serious punishment by way of criminal prosecu- 
‘tion was introduced. This itself furnishes a guideline that criminal prosecution 
is to be resorted to only in serious cases, particularly in cases where there are 
reasonable grounds to believe that the offender or offenders concerned are habitual 
offenders and carry on smuggling on a large scale. This is also clear from the 
fact thut even under the Sea Customs Act, as amended by Act of 1955, an offender 
could be prosecuted only on a complaint filed by a responsible Customs Officer 
named ins. 187 of that Act. Section 187 of the Customs Act of 1962 furnishes a 
better sife-guard against indiscriminate prosecution of smugglers by providing 
for a sanction by a high and responsible Customs Officer. 

It is urged by Mr. Sorabji for the petitioners that the Act does not provide 


410 THE BOMBAY LAW REPORTEL. ` "+ [YOL LXXIV. ¢ 


for any inquiry before: ER sanction under s. 187: of the Act, nor'does it pro- 
vide for an opportunity to the person concerned to show cause why sanction 
should not be granted. Itis true that s. 187 itself does not contain any provision 
in this respect. In this respect provisions of Chapter XIV of the Act’are material. 

These provisions make it clear that ample opportcnity is given to the person 
concerned to show cause why confiscation of seized goods should not 
be ordered. Opportunity is also given to show cause why the proposed penalty 
should not be imposed. In view of this, we do not think that principles of natural 
justice are violated merely because s. 187 does not contain a specific provision 
in this respect. Under the Customs Act, 1962, once the Customs Officer concerned 
comes to the conclusion that particular goods are liable to confiscation, he has to 
adjudge confiscation and penalty, apart from the question of the extent thereof, 
under s. 122 and this he can do only after giving to the person concerned the 
opportunity contemplated by s. 124. 


Here we may refer to s. 110 of the Customs Act, 1932, which provides for seizure 
of goods liable to confiscation under the Act. Sub-gection (2) of s. 110 provides 
that if notice under s. 124 (a) is not given within six nonths of the seizure of 
the goods, such goods shall be returned to the person from whose possession. they 
were seized, „Section 111 enumerates imported goods which are liable to confisca- 
tion. Section’ 112 lays down the penalty that may be imposed on goods liable to 
confiscation under s. 111. Section 113 enumerates goods attempted to be im- 
properly exported, which are liable to confiscation, and s. 114 provides for 
penalty which may be imposed in respect of such goods. Section 122 pro- 
vides for adjudication in every case in which anything is liable to confiscation 
or any person.is liable to penalty under Chapter ‘XIV of the Act. Section 128 
places the burden of proof to establish that’the seized goods mentioned 
in that section are not smuggled goods on the. person from whose 
possession they were seized. Considering ss. LLO and 124 together, there can be 
no doubt that a person on whom notice under s. 124 is served can show that the 
goods seized are not goods liable to confiscation, if sc the question of penalty does 
not arise. Clause (b) of s. 124 does confer this righs on the person whose goods 
are seized. Considering the provisions of Chapter XIV of the Customs Act, 1962, 
as a whole, it is clear that the Customs Officer concerned has first to determine ` 
that the goods in question are smuggled goods liable to confiscation and then 
decide what punishment should be imposed. It is at this stage that the Customs 
Officer concerned has to decide whether punishment by way of confiscation and 
penalty would be adequate or whether the particular case calls for a more drastic 
mode of punishment by way of criminal prosecution and sanction under s. 187 should 
be granted or obtained. It may be that in some cases the Customs Officer con- 
cerned may find that imposing penalty. would be futile and would hardly serve -. 
as punishment, as nothing can be recovered from the person concerned and in 
such cases even without imposing penalty the Customs Officer concerned may 
on considering the nature of the offence think it expedient to sanction prosecution 
or to get sanction from the sanctioning authority. Although there are no express 
provisions in the Act laying down at what stage and in what cases sanction to 
prosecute should be given, taking into account the legislative history, the purpose - 
of the Act and the scheme and policy of the Act, as disclosed by the various pro- 
visions thereof, particularly Chapter XIV, it is clear that criminal prosecution 
is to be resorted to in serious cases where confiscation and penalty would not be - 
adequate or effective punishment. Sanctioning authority mentioned in s. 187 
is bound to take into account all these factors whil2 deciding whether sanction, 
should be granted or not. We may also refer to s. 125 of the Customs Act, 1962, 
where in minor cases option to pay fine in lieu of confiscation is provided for. 
Section 128 of the same Act provides for appeal. Saction 180 confers revisional 
power on the Central Board of Revenue. Section 181 confers on the.Central 
Government power to modify or annul orders passed under ss. 128 and 180. These 
provisions clearly indicate that there is sufficient safeguard for persons who are 
suspected to have committed offences of smuggling and there is at several stages 
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application of mind by-responsible Customs Officers and high authorities to ascertain 
the nature and gravity of the offence. It is with reference to these proceedings 
that exercise of the discretion conferred by s. 187 read with s. 185 is to be consi- 
dered, although the sanctioning authority need not wait until the remedies by 
way of appeal and revision are exhausted. It is important to note that s. 185 
begins with the expression ‘Without prejudice to any action that may be taken 
under this Act”. This expression clearly indicates that punishment by resorting 
to criminal prosecution is clearly contemplated as an additional remedy to check 
smuggling effectively and in view of the policy disclosed by the various provisions 
_ of the Act, it is clear that this remedy is to be resorted to only in serious cases or 
in cases where punishment by way of penalty would be ineffective, after consi- 
deration of the facts of each case. Section 187 authorises the Collector of Customs 
to sanction prosecution in respect of offences under ss. 182, 188, 184 and 185 of 
the Act and without such sanction no Court shall take cognisance of any offence 
under any of the above mentioned sections. This provision of sanction by a 
responsible officer is clearly a safe-guard against indiscriminate-use of the remedy 
by way of criminal prosecution. Our attention is invited to's. 152 (b), which 
allows delegation of the powers of the Collector of Customs to a Deputy Collector 
of Customs or Assistant Collector of Customs, and it is urged that sanction could 
be issued even by officers lower in grade than the Collector of Customs. In our 
opinion, this by itself will not be a ground affecting the validity of s. 187 and 
s. 135 so long as there is sufficient indication in the provisions of the Act itself as 
to how the discretion conferred by s. 187 should be exercised. 


As already pointed out, the expression in s. 185, viz. “without prejudice to 
any action that may be taken under this Act”, clearly indicates that remedy by 
way of criminal prosecution is an additional remedy to be resorted to only if any 
further action besides the one already taken or to be taken is called for. There is no 
reason to assume that the sanctioning authority mentioned in s, 187 will ignore 
this aspect merely because there is no express provision to the effect that criminal 
prosecution is to be resorted to only in serious cases where confiscation and 
penalty may not be found to be adequate or effective punishment. It is urged 
on behalf of the petitioners that the discretion conferred by s. 187 is absolutely 
unfettered and criminal prosecution may be sanctioned against one offender but 
not against another, even though the latter may be guilty of the same or similar 
offence: or offences. This contention is based on the assumption that abuse of 
power to sanction is likely.. This would, however, as laid down by the Supreme 
Court, be no ground to strike down the provision for sanction. The contention 
contemplates abuse of the power to grant sanction in an individual case, if so, the 
individual act can be. challenged. on- the ground of mala fides and can be struck 
down.on that ground. . ` 


It is a matter of common knowledge that the evil of smuggling has been on the 
increase; various new and more intelligent methods of smuggling are detected 
by the Customs Officer day by day, that is why the Legislature thought it fit to 
confer wide powers of investigation on the Customs Officers to check smuggling 
more effectively. Power to X’ray the body of a person reasonably suspected to 
have secreted smuggled goods in his or her body and also the power to arrange 
to take out such goods is a typical instance. Offences under the Customs Act 
are of various types,-diverse in character, with widely varying degrees of serious- 
ness, the modus ‘operandi of committing these offences is complex, and it is not 
unreasonable that-the Legislature thought it fit to leave it:to high and responsible 
Customs Officers to decide whether a particular offence deserves criminal pro- 
secution, as punishment by way of confiscation and penalty would not be adequate 
or effective. Itis true that there is no express provision in the Customs Act which 
specifically lays down that criminal prosecution should not be sanctioned unless 
punishment by way of confiscation and penalty is found to be either ineffective 
or inadequate on taking into account the nature and gravity of the offence dis- 
closed by the facts of a particular case. All the same, the scheme of the Customs 
Act, as disclosed by its provisions, makes it clear that it must beso. In the first 
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place, the provisions of the Act with regard to adjudication proceedings indicate 
that the Customs Officers must first give the persans concerned or the owner of 
the goods in question an opportunity to show that they (goods) are not smuggled 
goods. There is really no occasion to sanction prosecution unless this 
is done. Hin a particular case prosecution is sanccioned before giving the owner 
or the person concerned the opportunity mentioned above, that would be a case 
of improper or mala fide exercise of the discretion, and the. particular sanction can 
be challenged on the ground of mala fides. Sanctioning authority cannot grant 
sanction without giving the person concerned or the owner of the goods in ques- 
tion the opportunity mentioned above, merely because there is no express provi- . 
sion in the Act against adopting such a course, for the obvious reason that the 
scheme of the Act disclosed by its provisions makes :t abundantly clear that unless 
the Customs Officers, after hearing the person cancerned or the owner of the 
goods in question, get it confirmed that the goods in question are smuggled goods, 
the question of punishment or its adequacy cannct arise. After it is definitely 
ascertained on inquiry contemplated by the provisions of Chapter XIV of the Act— 
particularly s. 124-—that the goods in question are smuggled goods, the Customs 
Officers ‘are required to consider the question of punishment, confiscation and 
penalty—-adjudication proceedings for which are odligatory—are to be adjudged 
and in the case of grave offences action under s. 127 read with s. 185 is to be re- 
sorted to. In our opinion, one of the purposes of the Act, viz. prevention of 
smuggling—see s. 11 (2) (c), considered with the policy and scheme of the 
Customs Act, 1962 as disclosed by its provisions furnishes enough guidelines for 
exercise of the discretion conferred’ by s. 187 read with s. 185 of the Act. Mere 
possibility of abuse in exercise of that discretion would not render the said sections 
invalid. 

Clauses (c), (f), (7) and (k) of s. 11(2) of the Customs Act, 1962, were relied upon 
as furnishing guidelines. Although the purposes mentioned by these clauses 
are to be considered with the provisions of the Act to ascertain whether there 
are enough guidelines for exercise of the discretion in question, these Pues by 
themselves cannot furnish guidelines. 

Provision as to sanction under s. 187 of the Customs Aet, 1962 is itself a safe- 
guard against indiscriminate prosecution. In affect, the contention of the 
petitioners is that in the absence of express provisions furnishing guidelines, power 
to sanction prosecution is likely to be abused by resorting to discrimination. Mere 
possibility of abuse of power would not be a ground to hold ss. 185 and 187 of the 
Customs Act, 1962, invalid. For reasons indicated above, we are unable to accept 
the contention that the Act furnishes no criteria or guidelines for exercise of the 
discretion conferred by's. 187 read with s. 185 of the Customs Act, 1962. In our 
opinion, the legislative history and back-ground of the statute in question, its 
purpose, its scheme and policy as disclosed by the various provisions thereof 
furnish enough guide-lines and the impugned sections do not confer unguided, 
unfettered discretion so as to violate art. 14 of the Constitution. Im our opinion, 
those guide-lines are apparent from the purposes and policy of the Customs Act, 
1962, as disclosed by the provisions thereof, and one need not go to the crevices, 
if any, of the Act to find out these guidelines. 

Before parting with the case, we would like to observe that there is. ample 
rule-making power conferred on the Central Government by the Customs Act, 
1962, particularly s. 156, and it would certainly be desirable to frame rules clarifying 
in general the considerations which in view of the’ purposes and policy of the Act 
should weigh with the sanctioning authority wkile granting sanction under 
s. 187 of the Act. We are making these observations not because these principles 
are not clear, nor unknown to the officers who are empowered to grant sanction, 
but only to allay the apprehension in the minds of the citizens—apprehension of 
the type entertained by the present petitioners. 

For the reasons mentioned above, we discharge the rule and direct that the trial 
should be proceeded with as expeditiously as possible. 

For the-same reasons, we discharge the rule in Criminal Application No, 774 
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of 1970, and direct that the trial should be proceeded with as expeditiously 
as possible. 


NatHwani J. I agree with'the order passed by my learned brother. I, how- 
ever, wish to add a few words, as Ihave, with respect, not been able to agree with 
the observations made by, him to the effect that the Customs Officers must first 
give to the person concerned or the owner of the goods in question an opportunity 

to show that they are not smuggled goods and there is really no occasion to sanction 
‘prosecution’ unless this is done. 7 : 

Relevant provisions of the Act are ‘cited in the judgment. Chapter XIV deals 
with confiscation of goods and conveyances and imposition of penalties. Section 
124 requires a show-cause notice to be issued to the owner of the goods in question 
before an order confiscating the same can be made. Section 127, which is the 
last section in Chapter XIV, reads ‘thus : i 

“127. The award of any confiscation or penalty under this Act by an officer of customs 
shall not prevent the infliction of any punishment to’ which the person affected thereby is 
liable under the provisions of Chapter XVI of this Act or under any other law.” 

Next Chapter containing ss. 128 to 181 provides for appeals and revisions, and 
then Chapter XVI, which includes ss. 185 and 1387, deals with offences and pro- 
secutions. Section 185 provides that without prejudice. to any action that may 
be taken under the Act, if any person has’ committed an offence specified therein, 
he shall be liable.to punishment in the manner mentioned therein. Section 187 
bars a Court from taking cognizance of any offence except with the previous 
sanction of the Collector of Customs. .-.% 2 

Now, there is no express provision"in the Act which requires the goods to be 
confiscated under s. 124 as smuggled goods before sanction for criminal prosecution 
can be granted by the Collector of Customs-under s. 187. It is, therefore, to 
be seen whether relevant provisions of the Act, even by necessary implication, 

_ require an adjudication of confiscation of goods before issuing the requisite sanction 
> for prosecution. It appears to my mind that neither s. 127, nor the opening 
words of s. 185, nor s. 124 read with s. 110 (2), on a proper construction thereof, 
even impliedly requires confiscation of goods or imposition of penalty before cri- 
minal -prosecution is sanctioned by the Customs Officer. However desirable such 
a course may be, I find it difficult to spell out such a meaning from the reading 
of the said sections. Section 127 and the opening words of s. 185 show that the 
power to prosecute may be exercised after the confiscation of goods and imposition 
of penalty and in this way criminal prosecution is an additional remedy for 
effectively preventing smuggling of goods, but these provisions do not make an 
adjudication ‘of confiscation or imposition of penalty a condition precedent before 
exercise of discretion by the Customs Officer concerned to grant sanction under 
s. 187 and thus the remedy under s. 185 may be in the alternative to the confis- 
cation of goods or imposition of penalty. 7 
-~ Thus, while a prosecution under s. 185 is meant to effectively check smuggling 
-by imposing severe punishment and is to be resorted to in serious cases when the 
confiscation and penalty proceedings will not be adequate or effective, it is not, 
necessary that the grant‘of sanction unders. 187 must ‘be preceded by an adjudica- 
tion of confiscation of the smuggled goods. It remains to be stated that powers 
of investigation under Chapter XIII are very wide and as a result of investigation 
carried out thereunder the Customs Officer concerned may have, before or even 
without adjudicating confiscation of goods, sufficient information in his possession to 
enable him to determine in the light of the guide lines indicated in the judgment 
that a prosecution is necessary and then if he himself is authorised to sanction 
it under s: 187 he may do so but if he is not so, authorised, he may ask the Customs 
Officer concerned for giving such sanction on the strength of the’ material collected 
‘during the course of investigation: Rules discharged. 


CHITALE J.’ On behalf. of the petitioners application for-leave to appeal to 


Supreme Court was made.orally. .Advocate for the respondents was present. 
We grant certificate under art. 184 (1) (c) of the Constitution in both the cases. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Padhye and Mr. Justice Chandurkar. 
SUHAS MANOHAR PANDE v. MANOHAR SHAMRAO PANDE*. 


Hindu Marriage Act (25 of 1955), Secs. 9 (1), 21—Indian Evidence Act (I of 1872), Sec. 41—-Civil 
Procedure Code (Act V of 1908), O.XXII—Judgment of Court exercising jurisdiction under 
Hindu Marriage Act whether falls within purview of s. 41, Indian Evidence Act—-Applica- 
bility of O. XXII, Civil Procedure Code to petitions undzr Hindu Marriage Act. 


A judgment by a District Judge in the exercise of the jurisdiction conferred upon him 
by the Hindu Marriage Act, 1955, falls within the purview of s. 41 of the Indian Evidence 
Act, 1872, and the decision given in the exercise of such jurisdiction is conclusive not only 
against the parties to the procceding but against the whole world i.e, such a judgment would 
operate asa judgment in rem. 

Siddaiah v. Penchalamma,! concurred with. . 

Whenever a party to a suit or proceeding under any cf the provisions of the Hindu Marri- 
age Act, 1955, dies, the steps which are required to be taken under O.X°XII of the Civil 
Procedure Code, 1908, must also be taken in these suits or proceedings and if such steps are 
not taken, then the suit or proceeding will be visited with the same consequences which any _ 
other suit would be visited with. If, therefore, the right to continue an appeal does not 
survive, the sole respondent in the matrimonial proceeding having died, then the appeal 
as a Natural consequence must abate. The effect of this abatement would be that the 
judgment given by the Court below between the parties becomes final and conclusive as 
between the parties thereto or their represéntatives in interest. 

V. Sunanda v. V. Venkata Subbarao,? agreed with. 
Ma Po Khin v. Ma Shin? and Muncherji v. Jessie Grant, referred to. 


Tue facts are stated in the judgment. 


P. G. Palshtkar, for the appellant. 
N. S. Nandedkar, V. R. Manohar and M. S. Deshpande, for the respondent. 


PapuyvE J. This appeal arises out of a suit: for maintenance filed by the 
appellant Suhas alias Ambadas against the respondent Manohar on the allega- 
tion that he is the son of the respondent Manohar and is entitlec to be maintained 
by him. According to the plaintiff-appellant he was born on October 30, 
1955. The suit has been filed on January 6, 1959. In this suit the plaintiff 
claimed a declaration that-he is entitled to maintenance and claimed a decree 
for maintenance at Rs. 250 per month or such other amount as the Court may 
fix from the date of suit and claimed a declaration of charge on the property 
described in Schedule A of the plaint or a sufficient part thereof for payment 
of such maintenance. The plaintiff alleged that his mother Taramati who is 
now dead was married to the defendant on Jantary 80, 1955 and’ during 
the lawful wedlock he was born to them on October 80, 1955. According to 
the plaintiff, the defendant who is his father is in Jaw under personal obligation 
to maintain the plaintiff who is his minor son. In order to claim this relief the 
plaintiff stated some additional facts which arose out of a prior proceeding be- 
tween the defendant-respondent and the plaintiff-appellant’s mother Taramati. 
The plaintiff’s mother Taramati had earlier filed Civil Suit No. 32-A of 1957 in 
the Court of the Third Additional District Judge, Akola, for restitution of con- 
jugal rights. It was her contention in that suit that she was married to the 
respondent Manohar on January 80, 1955 and.during the lawful wedlock she 
had given birth to a son from the defendant on October 80, 1955. Thereafter 


*Decided, July 27, 1979. First Appeal No. 2 [1957] A. I, R. A. P. 424. 
124 of 1961, against the decision of A. M 3 (1982) I. L.R 11 Rangoon 198, s.c. 
Sayed, Civil Judge, Senior Division, at Akola, [1938] A. I. R. Rang. 250. 
in Special Civil Suit No. 2 of 1960, 4 [1985] A. I. R. Bom. 5. 

1 [1968] A. I. R. A. P. 158. 


1970.] . -SUHAS MANOHAR-U. MANOHAR SHAMRAO “(A:C.5.)—Padhye J. 445 


the defendant without any‘ reasonable!cause withdrew from her society and she, 
therefore, claimed restitution of conjugal rights against the respondent Manohar. 
This suit was decided on October 1, 1957 by the Third Additional District Judge, 
Akola in favour of the plaintiff’s mother Taramati and her claim for restitution 
of conjugal rights was decreed. Against this judgment and decree, the present 
respondent had filed an ‘appeal being First Appeal No. 6 of 1958, 'in this Court. 
However, during the pendency of this appeal, the plaintiff’s mother Taramati 
‘died on August 2, 1958. The present’respondent then stated in the first appeal 
that by reason of the death of Taramati, the appeal had abated and he got the 
appeal pending in the High Court dismissed on October 6, 1958. The plaintiff 
contends that the decision in Civil Suit No. 82-A of 1957 has become final on the 

- question of ‘validity of the marriage between Taramati and the respondent and 
the respondent could not escape the liability of maintaining the plaintiff who was 
and is a minor. 

The defendant-respondent while resisting the suit of the present plaintiff de- 
nied the fact of marriage between the plaintiff’s mother Taramati and himself 
either on’ January,.30, 1955 as alleged or at any time. He also denied that the 
plaintiff was born during the alleged lawful wedlock on Octobér 80, 1955. The 
fact, however, of the suit having been filed by Taramati against him under s. 9 
of the Hindu Marriage Act being Civil Suit No. 82-A of 1957 and a decree having 
been passed in that proceeding has been admitted by the defendant. He also 
admitted that he had filed First Appeal No. 6 of 1958 in this High Court, but 
since Taramati had died pending the appeal and no cause of action survived, 
the appeal was dismissed on the statement of his counsel. The defendant fur- 
ther contended that on account of the death of Taramati that decree as to res- 
titution of conjugal rights was'rendered ineffective as it was purely a decree for 
personal rights. According to the defendant, the decision of the trial Court in 
Civil Suit No. 32-A of 1957 was not a final decision and on account of the death 
of Taramati, the said decree was rendered unexecutable and infructuous. 

The learned trial Judge framed issues in the case and tried issues Nos. 1 (a), 
3 (a) and (b) as preliminary issues. The three issues which were tried as preli- 
minary issues were these’: l 


1 (a): Whether the decision in Tr. Civil Suit No. 32-A of 1957 on the file of the Third 
Additional District Judgé, Akola, is' final and operates as' res judicata between the parties in 
the present suit ? ees a 8 
8 (a) : “Whether the plaintiff’s failure to continue the proceedings under s. 26 of the 
Hindu Marriage Act amounts to waiver of his-right to obtain maintenance ? 

. , (b): Whether the dismissal of the proceedings under s. 26 of the Hindu Marriage Act 
in Tr. Civil-Suit No. 32-A of 1957 on'the file of the Second Additional District Judge, Akola, 
operates as rés judicata in this case ? : > 


The learned trial Judge answered all the three issues in the negative and ordered 
that the trial of the suit will proceed on rest of the issues. These findings hav- 
ing been given on the preliminary issues, the trial further proceeded for deter- 
. mining the question whether the ‘plaintiff’s mother Taramati was married to the 
defendant or not and whether the plaintiff was born to the deceased Taramati 
and the defendant during'a lawful wedlock: > These issues are 1 (b) and 1 (c). 
Several witnesses wete examined on behalf of the plaintiff as well as on behalf of 
the defendant and on the appreciation of that evidence the learned Judge came 
to the conclusion that the plaintiffs mother Taramati was not married to the 
defendant on January 30; 1955 and as such, the question about the plaintiff being 
born during the lawful wedlock of Taramati and the‘ defendant did not arise. On 
these findings, the learned Judge further held that the question as to the liability 
of the defendant to mairitain the plaintiff and the quantum of maintenance did 
not survive. The learned Judge, therefore, dismissed the suit of the plaintiff. 
The plaintiff has challenged the judgment and decree by this appeal. 


Mr. Palshikar, the learned counsel for the appellant, urged before us that the 
findings given by the lower Court on the preliminary issues were illegal and should 
have been decided in favour of the plaintiff. If so decided, the plaintiff was en- 
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titled to a decree for maintenance against the defendant and it was not necessary 
in this suit to go over again into the question whether Taramati was the legally 
married wife of the defendant as the decision in the former suit, namely, Civil 
Suit No. 82-A of 1957, was final and binding and that could not be challenged by 
the present respondent. We have, therefore, heard Mr. Palshikar only. on this 
aspect of this case without going into the evidence >n the merits of the question 
regarding the factum of marriage between the deceased Taramati and the defen- 
dant raised again in this suit. On hearing Mr. Palshikar, we find that the matter 
can be decided on the basis of the preliminary issues, except of course, regarding 
the quantum of the maintenance to be allowed in which question the lower Court 
did not enter and it is not necessary to go into the voluminous evidence adduced 
in this case regarding the factum of marriage between the deceased Taramati 
and the defendant Manohar. 


It has been now an admitted position that there were proceedings between the 
deceased Taramati and the respondent Manohar under s. 9 (Z) of the Hindu 
Marriage Act in which Taramati claimed against Manohar restitution of conjugal 
rights on the allegation that she was the married wife of the respondent Manohar 
and the respondent had withdrawn from her society without any reasonable excuse 
and as such she was entitled to a decree for restitution of conjugal rights against 
the respondent Manohar. In this suit the present r2spondent denied that he had 
any connections whatsoever with Taramati. He denied to have married Taramati 
on January 80,1955. In fact he denied any marriage at all with Taramati. He 
also denied that the present appellant was a child Legotten of his union with de- 
ceased Taramati. He, therefore, denied the claim of deceased T'aramati for rest- 
itution of conjugal rights. The Court of the Third Additional District. Judge, 
Akola, who had the jurisdiction to try this case under the Hindu Marriage Act 
framed the following issues: . 


Issue No 1: Whether the petitioner is a legally and validly married wife of the respondent 
and whether the marriage was or was not solemnised on January 80, 1955? Finding: Yes, 
it was. 


Additional Issue—-2 ; Should the petitioner be granted a decree-for restitution of conjugal 
rights ? Finding: Yes. 


In that case also evidence was adduced on behalf of either party and on the basis 
of the evidence adduced in that case which more or less-consisted of the same wit- 
nesses who have been examined in the present case, the learned Judge came to 
the conclusion that there was abundant and clear evidence to prove that the 
marriage between the petitioner-Taramati and the respondent was duly perfor- 
med on January 30, 1955. He observed that the version put forth on behalf of 
the respondent that there was no marriage and there were only proposals regard- 
ing the marriage in September 1955 was improbabl2 and was also not consistent 
with the probabilities of the case. He, therefore, gave a finding that Taramati 
and the respondent Manohar were legally married cn January 30, 1955 and as a 
consequence of that finding, decreed the claim of Tsramati for restitution of con- 
jugal rights. ; 
The learned Civil Judge, Senior Division, Akola, who tried the present suit, rely- 
ing upon the decision of the Rangoon High Courtin Ifa Po Khinv. Ma Shin, obser- 
ved that a suit for restitution of conjugal rights between Taramati and Manohar 
was purely a private suit between two private persons and no one else had any 
right tointervene in the matter and a judgmentin sucirasuit could not be treated as 
judgment in rem. The second ground given by the learned Judge was that 
the decree of the trial Court being one of personal nature, there was nothing left 
for the defendant to take advantage of it and that no attempt was made by the 
plaintiff either to be brought on record or to set asice the dismissal of the appeal. 
The third ground was that the defendant had filed an appeal against the decree 
for restitution of conjugal rights and when such an appeal was filed the decision 
of the trial Court lost its character of finality and she matter at issue became 4 


‘ 1 (1983) ELR. 11 Rangoon 198, s.c. [1983] A. I. R. Rang. 250. 
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matter under judicial enquiry and since the matter was not decided by the High 
Court on merits and no final decision could be had, no advantage could be derived 
by the plaintiff from the decree of the trial Court in the suit for restitution of con- 
jugal rights. The trial Judge also relied on a decision óf the Patna High. Court 
. in Mahanth Ramsarup v. Rameshwar,? holding that on the death of Taramati the 
right of appeal did not survive and, therefore, the appeal abated... 
It is contended here by the learned counsel for the appellant that the. findings. 
given by the lower Court are erroneous and contrary to law. It is urged that 
- the former suit between Taramati and the respondent Manohar was a suit tried 
by. the Third Additional District Judge, Akola, in his matrimonial jurisdiction 
and was one under s. 9 (1) of the Hindu Marriage Act. In that suit, the question 
regarding the status of Taramati vis-a-vis the respondent Manohar was directly 
in issue, namely, whether she was legally married to the respondent Manohar and 
the judgment given in that case is a judgment in rem, which is binding not only 
on the parties to the lis but against the whole world under s. 41 of the Evidence 
Act and that judgment having become final, it will bind the present respondent 
in the present suit also and it is no longer open to the respondent to challenge 
the factum or the validity of the marriage between him and the deceased Tara- 
mati. It is further contended on behalf of the appellant that though the appeal 
has abated on account of the death of the respondent Taramati therein and the 
cause of action did not survive, still the judgment passed in Civil Suit No. 32-A 
of 1957 becomes final and binding for all purposes and the respondent Manohar 
could not go behind the said judgment and decree. 
Section 41 of the Evidence Act deals with judgments, orders or decrees of 
competent Court in the exercise of probate, matrimonial, admiralty or insolvency 


a - 


jurisdiction. It reads as: 


“41. A final judgment, order or decree of a competent Court, in the exercise of probate, 
matrimonial, admiralty or insolvency jurisdiction, which confers upon or takes away from any 
person. any legal character, or which declares any person to be entitled to any such character, 
or to be entitled to any any specific thing, not as against any specified person but absolutely, 
is relevant when the existence of any such legal character, or the title of any such person to any 
stich thing, is relevant. : 

Such judgment, order or decree is conclusive proof—.......... 

that any legal character, to which it declares any such person to be entitled, accrued to 
that person at the time when such judgment, order or decree declares it to have accrued to that 
person ; ee 

that any legal character which-it takes away from any such person ceased at the time from 
which such judgment, order or decree declared that it had ceased or should cease ; 

and that any, thing to which it declares any person to be so entitled was the property of that 
person at the time from which such judgment, order or .decree declares that it had been or 
should be his property.” _ f : 


t 


“~ * 


It will thus be seen that a judgment, order or decree of a competent Court in the 
exercise of matrimonial jurisdiction is of a conclusive nature and confers upon a 
person a right in rem which is not only binding on the parties to the suit, but bind- 
.ing as against the whole world. Prior to the enactment of the Hindu Marriage 
` Act, 1955 so far:as the. Hindus were concerned, there was no matrimonial juris- 
diction to decide the questions regarding. the matters connected with marriage, 
such as restitution of conjugal rights, judicial separation, divorce, nullity of mar- 
riage, declaration of a marriage-as void etc. By enacting the Hindu Marriage 
Act, 1955, Act No. 25 of 1955, a special jurisdiction has now been conferred with 
respect to. the Hindu inhabitants in relation to marital matters and now the Dis- 
trict- Court is constituted a Special Court for determining the questions arising 
under the Hindu Marriage Act.. All these questions now arising under the Hindu 
Marriage Act would be questions within the matrimonial jurisdiction and are no 
longer triable by the ordinary Civil Courts as was done previously under s. 9 of the 
Code of Civil Procedure. Previously suits for restitution of conjugal rights could 
be entertained by the ordinary Civil Courts under- their general powers under 


2 (1949) I. L. R. 28 Pat. 989. 
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s. 9 of the Code of Civil Procedure and they had jur_sdiction to decide the questions 
regarding the status of the parties and they could give or refuse declarations in 
that respect and give the necessary reliefs. But after passing of the Hindu Mar- 
riage Act, 1955, the jurisdiction has been exclusively given to the District Courts 
which have now to try the matters falling under she Hindu Marriage Act. Sar- 
kar in his Evidence Act, Eleventh Ed. at page 466 states that a judgment of a 
Court under the Hindu Marriage Act, 1955 is one in the exercise of matrimonial 
jurisdiction and falls under s. 41 and would be conelusive against the whole world. | 
This proposition has been laid down in a decision reported in Siddaiah v. Pen- 
chalamma’, in which it is said that a judgment by a Subordinate Judge or District 
Judge in the exercise of the jurisdiction conferred upon him by the Hindu Marriage 
Act would fall within the purview of s. 41 of the Evidence Act and the decision 
given in the‘exercise of matrimonial jurisdiction would be conclusive not only 
against the parties to the proceeding, but against the whole world. In other 
words, such judgments would operate as judgments in rem. We respectfully 
concur with this view expressed by the Division Bench of the Andhra Pradesh 
High Court. 

The next question that arises is as to the effect of the death of Taramati during 
the pendency of the first appeal against the judgment and decree in that former 
suit for restitution of conjugal rights. It is Contended on behalf of the respon- 
dent that the provisions of O. XXII of the Code of Civil Procedure do not apply 
to proceedings under the Hindu Marriage Act and, as such, there cannot be an 
abatement of an appeal in the High Court on the death of a respondent even though 

the cause of action does not survive. In that appeal, being First Appeal No. 6 
of 1958, the present respondent was the appellant and ordinarily it is the appel- 
Jant’s duty to bring on record the legal representatives of a deceased respondent 
within the prescribed period of time and if he faile to do that the appeal automa- 
tically abates. This would be so where the right t> sue or to prosecute the appeal 
survives. If, however, the right to sue or prosecute the appeal does not survive 
because of the death of the respondent, then the appeal abases and the appeal 
cannot proceed further. The provisions of O. XXII apply to suits as well as to 
appeals and if the right to continue the appeal does not survive in the case, the 
appeal must be held to be abated. It is, therefcre, contended on behalf of the 
respondent that the provisions of O. XXII of the Code of Civil Procedure not be- 
ing applicable to these proceedings, no question af abatement arises and, there- 
fore, the decision in Civil Suit No. 82-A of 1957 loses its finality. It is further 
contended that if the appeal abates, the suit also abates and there is no decision 
even of the first Court in existence and, as such, the decision of the first -Court 
in Civil Suit No. 32-A of 1957 becomes ineffective altogether. We cannot ac- 
cept the contentions on behalf of the respondent for more reasons than one. In 
the first place, it is not correct to say that the provisions of O. XXII of the Code 
of Civil Procedure will not be applicable to the present proceedings. In fact, s. 21 
of the Hindu Marriage Act, with which we are dealing, itself makes provisions 
of the Code of Civil Procedure applicable to those proceedings. Section 21 is 
in these words: 


“21. Subject, to the other provisions contained in this Act and’ to such rules as the High l 
Court may make in this behalf, all proceedings under this Act shall be regulated, as far as may be, 
by the Code of Civil Procedure, 1908”. 


There are no other provisions in the Hindu Marriage Act limiting the application 
of O. XXII of the Code of Civil Procedure, nor any rules of this Court and, there- 
fore, the provisions of the Code of Civil Procedure must apply in dealing with the 
petitions under the Hindu Marriage Act. In the absence of anything, therefore, 
whenever a party to a suit or proceeding under anv of the provisions of the Hindu 
Marriage Act dies the steps which are required to be taken under O. XXII of the 
Code of Civil Procedure in an ordinary suit must also be taken in these suits or 
proceedings and if such steps are not taken, then the suit or proceeding 
will be visited with the same consequences which any other suit would 
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be visited with. If, therefore, the right to continue the appeal does not survive, 
the sole respondent having died, then tlie appeal as a natural consequence must 
abate and has to be dismissed and no fresh suit could be brought on the same cause 
of action. The effect of the abatement would. be that the judgment which was 
given by the Court below between the parties becomes final and conclusive as 
between the parties thereto or their representatives in interest. Accepting the 
contention on behalf of the respondent that the provisions of XXII being ina- 
applicable to such proceedings there is no provision for the abatement of the ap- 
peal, we do not see how the matter can be taken any further. If there is no pro- 
vision for abatement of the appeal, there is no provision for the abatement of the 
suit as well and the decree passed in this suit is not automatically wiped off. Apart 
from that, if it is taken that the appeal continues to be pending there being no 
abatement, as contended on behalf of-the respondent, then the position is still 
worse because the present respondent was the appellant in First Appeal No. 6 of 
1958 and he himself stated before this Court that he did not want to proceed with 
the appeal since the respondent Taramati had died. This would, therefore, 
‘amount to a dismissal of the appeal for non-prosecution and in that event also 
the decision of the first Court would. remain final and conclusive and would be 
binding in all subsequent proceedings. Looked at from any point of view, 
finality attaches to the judgment in Civil Suit No. 82-A of 1957. 


The question regarding the effect of the death of a party has been considered 
at length in a decision by the Andhra, Pradesh High Court in V. Sunanda v. 
V. Venkata Subbarao*. In this case Chief Justice Subba Rao (who later on was 
Chief Justice of India) dealt with the matter very elaborately. He was dealing 
with a case under the Madras Hindu (Bigamy Prevention and Divorce) Act (6 of 
1949). That was a case regarding the dissolution of a marriage and it was held 
that a decree of a Court of competent jurisdiction in such matters determines the 
status of the parties thereto and was equivalent to a judgment in rem. Similar 
would be the case where restitution of conjugal rights is claimed in a matrimo- 
nial jurisdiction:and, as we have already shown, such a judgment is a judgment 
in rem. In the case with which Chief Justice Subba Rao was dealing, there also 
the decree was passed and in an appeal against the said decree, the respondent died 
and the question was what was the effect of the death of the respondent in an appeal 
filed against that decree. After taking stock of several decisions, the learned 
. Judges held that if it was a judgment in rem and unless and until a Court of appeal 
reversed it the marriage was for all purposes at an end. They further laid down 
that when an appeal abates the decree is not automatically vacated and it con- 
tinues to have legal force till it is in an appropriate manner reversed or modified. 
An argument was advanced in that case that an appeal is a continuation of a suit 
and, therefore, the decree is automatically vacated. This argument, however, 
was not countenanced by the learned Judges and they held that in case the right 
to sue does not survive or even if it survives, the legal representatives are not 
brought on record under that order the appeal alone abates but not the suit. We 
are in’ respectful agreement with .the decision of the Andhra Pradesh High Court 
on this question which arose in circumstances similar to the present one. Here 
also we have a judgment in rem which decided the status of deceased Taramati 
vis-a-vis the respondent Manohar. It was held there that the deceased Taramati 
was the legally married wife of Manohar. That decision was based on the evi- 
dence’ produced in that case. That decision binds not only the present respon- 
dent Manohar, but was binding against the whole world. The abatement of 
the appeal on account of the death of Taramati did not make any difference what- 
soever to the finality of the decision in Civil Suit No. 32-A of 1957. That deci- 
sion, therefore, continued to be binding on the respondent Manohar. 


< The decision of the Rangoon High Court in Ma Po Khin v. Ma Shin and the 
decision of this Court in Muncherji v. Jessie Grant? have no application in the 
circumstances of the present case. The question in the Rangoon case was whether 
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a judgment in a suit for restitution of conjugal rights operated as a judgment in 
rem. That judgment was sought to be made use of in a subsequent suit and it was 
urged that that judgment was a judgment in rem under s. 41 of the Evidence Act. 
There was no suggestion that the Court which gave the first judgment in the 
suit for restitution of conjugal rights was a competent Court acting in the exercise 
of matrimonial jurisdiction. In those circumsatnces it was held that s. 41 had no 
application to the case and that judgment could not be said to be a judgment in rem. 
Similar was the case with respect to the Bombay decision. In contrast to them, 
we have here a judgment of a competent Court exercising the jurisdiction in ma- 
trimonial matters wherein the status of Taramati was in issue and has been decided. 
That judgment no doubt would be a judgment in rem under the provisions of s. 41 
of the Evidence Act. We are, therefore, of the opinion that the judgment in Civil 
Suit No. 82-A of 1957 which decides the question regarding the status of Taramati 
as wife of Manohar is binding and conclusive for all times and in the instant suit 
also that judgment could have been taken as a conclusive piece of evidence to hold 
that Taramati was the legally married wife of Manonar. Manohar was a party to 
that suit and he is a party to this suit also. Besides, Suhas who claims to be the 
legitimate son of Manohar, is theson of Taramati anc as such, he could be said to be ~ 
representative in interest of Taramati, though strictly that is also not necessary 
since the judgment binds the whole world. 


As regards the question whether the appellant-plaintiff was the son begotten 
during the lawful wedlock of Taramati and the respondent, the learned trial Judge 
has given a finding that if the marriage of the defendant with Taramati were proved 
to be on January 80, 1955, the plaintiff who was born to Taramation October 
30, 1955 could have been held to be a legitimate child'of the defendant and Ta- 
ramati. In the earlier.suit also Taramati had filed proceedings under s. 26 of the 
Hindu Marriage Act claiming maintenance for the present appellant, but those 
proceedings were also dismissed for want of prosecution on the death of Taramati. 
If the marriage between Taramati and the defendant is held proved on the basis 
of the decision in Civil Suit No. 32-A of 1957, then the plaintiff would be the le- 
gitimate son of Taramati and the defendant during the lawful wedlock and would 
also get the status of the legitimate son of the defendant. 


These preliminary questions were first argued by the learned counsel for the 
appellant and seeing a great deal of substance in the arguments advanced on behalf 
of the appellant, we called upon the respondent to advance arguments on these 
points only before entering into the discussion of the evidence on the factum of the - 
marriage. On hearing the arguments advanced on behalf of both sides, we feel 
that the findings given by the learned Judge of the lower Court on the preliminary 
issues are erroneous and illegal and need to be set aside and on the basis of the pre- 
vious decision in proceedings under s. 9 of the Hindu Marriage Act it has'to be held 
that Taramati was the legally married wife of the respondent Manohar and their 
marriage was solemnised on January 80, 1955. (Cn this finding being reached, 
we do not consider it necessary to go into the evidence in the case for the purpose 
of finding out the fact of marriage between Taramati and the respondent on the 
evidence adduced in this case. We have left this question undecided. In the 
view we have taken, the judgment and decree of the lower Court dismissing the 
suit of the plaintiff are liable to be set aside. 


[The rest of the judgment is not material to this report]. 
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Before Mr. Justice Padhye and Mr. Justice Chandurkar. 


SHEOSHANKAR RATANLALJI KHAMELE v. LIFE INSURANCE 
CORPORATION OF INDIA*, 


Insurance ‘Act (IV of 1938), Sec. 45-~Whether word “effected” in s. 45 means the date of issue 
of formal policy of insurance—What are material facts for purposes of s. 45. 


- The word “effected” in s. 45 of the Insurance Act, 1988, relates to the date from which 
the policy of insurance i. e. a contract of insurance becomes effective and such a date is 
‘the date of acceptance of the proposal from which the risk on the life of the proposer is 
covered. The word “effected” does not mean the date on which a formal policy in cold 
print is issued. 

Life Insurance Corporation of India v. Bibi Padmawati, Surajmull v. Triton Insurance 
Co.2 and Mithoolal v. Life Insurance Corpn. of India,’ referred to. 

All such facts which would influence a reasonable man either to accept or to decline the 
risk or to stipulate for a higher premium would be material for the purposes of s. 45 of the 
Insurance Act, 1988. 

Shivkumar v. N. B. & M. Insurance Co,* agreed with. 

Under s. 45 of the Insurance Act the requirement that the policy holder must have known 
at the time of making the inaccurate or false statement that it was false, can be inferred 
from the circumstances brought on record. 

Where by an agreement there is simply a modification of the old contract of ir insurance 
with respect to the amount of insurance without any alteration in its material terms and 
there is nothing inconsistent between the old contract and the subsequent agreement, 
the latter cannot be said to be ‘a novation or new contract in substitution of the old 
contract so as to make the old contract absolutely ineffective and the new contract 
effective only. . 

Jugailal v. N.F. Internationale Crediet-En-Handels® and Vishram Arjun v. I. Shanka- 
riah®, referred to. 


THE facts, are stated in the aie a i -g A 


YV. R.M anohar, for the appellant. ` 
A. S. Bobde and M. L, Vaid ya, for the respondent. 


PapuveE J. Thisis a plaintiff's appeal whose suit for the recovery of the amount 
on an insurance policy has been dismissed by the trial Court. The insurance was 
originally taken with the Indian Mercantile Insurance Company Limited, but sub- 
sequently the Life Insurance Corporation of India took over the management of 
all the Life Insurance Companies including the Indian Mercantile rie aed Li- 
mited with effect from September 1, 1956 and hence the defendant Life Insurance 
Corporation: of India is held liable for the claim. The original policy which bears 
the No. 86848 with the Indian Mercantile Insurance Company Limited was for an 
amount of Rs. 50,000 on joint lives-of the present plaintiff and his wife, deceased 
Kamalabai.’ Prior to the taking of the instant insurance, the plaintiff had made 
earlier another proposal on the joint lives of himself and his wife Kamalabai with 
the Ruby General Insurance Company Limited for a sum of Rs. 30,000 on April 
17,1956, .. With this proposal the assured, namely, the plaintiff and his wife had 
given their personal statements and the agent through whom the policy was taken 
also made his report and the proposal being for a sum in excess of Rs. 25,000, 
medical examiner’s report was also submitted. The medical examiner had to fill 
in two forms, one based on the answers given by the assured and the second on his 
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medical examination of the assured. The Ruby General Insurance Company, 
however, did not accept the proposal for the sum of Rs. 30,000 as proposed, but 
was willing to insure the joint lives for a sum of Rs. 10,000. "The counter proposal 
of the Ruby General Insurance Company was, however, not acceptable to the 
proposers and by a letter addressed by one G. V. Pendhari, who was an Insurance 
Agent to the Life Superintendent, Ruby General Insurance Company Limited, 
with copy to the Divisional Manager, Bombay, he informed the Ruby General 
Insurance Company that the proposers were not willing to complete the same and 
the proposal may be cancelled without any liability. A letter was also addressed 
by the plaintiffon August 6, 1956 to the Divisional Manager, Ruby General Insurance 
Company Limited, Bombay informing it that since the Company was accepting 
the proposal only for an amount of Rs. 10,000 he was unable to complete¢its proposal 
since his proposal had not been accepted as proposed. It is, however, not known 
as to when the counter proposal to accept the insurance for Rs. 10 000 was made 
by the Ruby General Insurance Company. According to the plaintiff, he came to 
know about the reduced proposal on August 5, 1956 through the agent; 
whereas according to the defendant, the plaintiff must have come to know about 
this reduced proposal even before the proposal to the Indian Mercantile Insurance 
-` Company Limited was made by the plaintiff and his wife. 

The plaintiff states in the plaint that a proposal for insurance on the joint 
lives of the plaintiff and his wife was made on July 15, 1956 with the Indian 
Mercantile Insurance Company for a sum of Rs. 40,000. There are, however, 
two proposal forms which are exhs. D-2 and D-4 of July 15, 1956 and July 
23,1956. In these proposal forms the proposed assured gave the details which 
are required to be answered as per the questionnaire in the proposal forms. 
Questions Nos. 7 and 8in the said proposal forms seek information as to whether 
any proposal on the proposer’s life has been or is about to be made to any other 
Company or Companies and, question No. 8 requires the proposer to say whether he 
has been insured in this or any other Company. Question No. 9 seeks information 
as to the result of such proposal. The answer to question No. 7 was given in the 
negative and in answer to the question No. 8, the proposers stated that they 
were insured with the Ruby General Insurance Company Ltd. for an amount of 
Rs. 80,000 for the joint life and in answer to the question No. 9 (d) whichis : ‘thas 
. the proposal been accepted on terms otherwise than as proposed ? If so, give 
full particulars”, the answer is in the negative. In this proposal, the’ monthly 
income of the plaintiff who was the only earning member has been given as Rs. 600. 
At the end of this proposal, there is a declaration which is required to be signed 
by the proposers. The material portion of this declaration is as under : 


“I further declare that the above statement and answers are true in every particular and 
that I have not withheld or concealed any information or circumstance affecting the risk of an 
assurance on my life, and IT agree that this statement and declaration along with a further state- 
ment made or to be made before the Medical Examiner and declaration relative thereto or 
any other declaration of insurability in lieu thereof, whether written in my hand or not and 
such,evidence of age as is or may be produced, shall be the basis of the contract between me and the 
Indian Mercantile Insurance Co., Lid. (emphasis supplied) and that if any untrue averment 
be contained therein the contract of assurance shall be absolutely null and void.” 


Further ‘material part is : 


` “J do hereby further declare that this proposal shall not be deemed to be accepted by the 
Company unless and until the acceptance letter is issued by the Head Office of the Company 
and is received by me and the full premium indicated in the letter of acceptance has been paid 
to the Company together with any other requirements called for in accordance with the terms 
of the letter of acceptance and the first premium receipt as issued by the Company. Any pay- 
ment made by me by way of estimated first premium before the acceptance letter is issued 
shall be kept in suspense to my credit and if the proposal is accepted, shall be-applied towards 
payment of the full premium indicated in the letter of acceptance.” 

The proposal is also required to be accompanied by a personal statement “of 
the assured which is recorded by a Medical Examiner of the Insurance Company 
on the answers given by the assured to the questions in the form of personal 
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statement. The Medical Examiner of the’ Insurance Company is also required 
by the Insurance Company to medically examine the assured and fill in the de- 
tails required in the form. The assured were examined by Dr. De Costa on 
July 24, 1956 and he filled in the forms on the information given by the assured 
on his own personal examination. Dr. De Costa examined Kamalabai, the 
deceased on July 24, 1956. In the personal statement also the assured has to give 
a declaration, material part of which is to the following effect: 


“I.do hereby ideclare that the foregoing answers have been.given by me after fully under- 
Standing the questions and the same are true in every particular and that I have not withheld 
any information and I do hereby agree that this declara*ion together with the proposal for 
assurance shall be the basis of the contract to be made between me and the Indian Mercantile Insu- 
rance Co. Lenien (emphasis supplied). 


| We shall come to the details of the answers given in the proposal form and the 
personal statement later. On this proposal the Indian Mercantile Insurance 
Company registered the proposal as No. 89944 dated July 15, 1956 and by its 
letter dated July 30, 1956 (exh.D-8) accepted. the’ said proposal and de- 
manded an amount of Rs. 1,927-8-0 (Rs. 1,927.50p) as the first premium. The 
Insurance Company stated that the Company was prepared to issue a policy to 
the assured on|the terms undernoted. It further states the plan acceptable to 
the Company, as proposed at ordinary rates and subject to usual female extra. 
In this letter, it was further stated that,until the first premium in full was paid 
and accepted as such by the Company, no liability is attached to the Company 
which reserved|a right to cancel the ene There is also a further clause 
stating as under : P 


“If between the date of your medical examination for insurance in this Company and receipt 
of the first premium at the Head Office or Issue of this acceptance letter whichever is later, you 
suffer from any illness or injury or there is a change in your family history or oceupation or if a 
proposal for assurance on your life is made to another life office or is declined or not accepted 
at ordinary rates ind as proposed the assurance shall be void unless you intimate the same to us 
in writing to enable the Company to reapprove the proposal.” . 


Thereafter the plaintiff paid in the Nagpur Office an amount of Rs. 1,927-8-0 
-on account of the first premium on August 3, 1956 and a provisional receipt 
bearing No. 18818 was issued by the Nagpur ‘Branch Manager. This receipt 
refers to the acceptance letter No. 39944, The-payment of this first premium 
was thereafter acknowledged by the Head Office at Bombay by its interim policy 
receipt dated August 4, 1956 which refers to proposal No. 89944 and Policy No. 
R-36348. Though an amount of Rs. 1,927-8-0 was paid by the plaintiff, the 
receipt was for, Rs. 1,727-8-0 for 12 months from August 4, 1956. The said 
receipt also recites that “the acceptance of this premium places the Company 
on the risk covered by the insurance, provided the terms and conditions of the 
acceptance letter have been complied with; the policy is under preparation and will 
be forwarded in due course.” Thus according to the plaintiff the risk for this 
assurance of Rs. 40,000 was in the first place covered as from July 30, 1956 
when the proposal was accepted and in any case on August 3, 1956 when the first 
premium was paid at the Nagpur Office and in any case on August 4, 1956 
when the Bombay Office received the payment and conveyed to the assured that 
the risk was‘covered on the acceptance of the said premium. 


Out of the payment of Rs. 1,927-8-0 made by the-plaintiff an amount of Rs.200 
remained in balance with the Insurance Company. According to the plaintiff, 
it was then proposed. by his Insurance Agent that he may instead of withdrawing 
the amount of Rs. 200 from the Insurance Company as well increase the amount 
of insurance from Rs. 40,000 to Rs. 50,000 on payment: of additional premium 
which would amount to Rs. 281-14-0. The plaintiff then made a request by his 
letter dated August 9, 1956 to the Branch Manager of.the Insurance Company 
at Nagpur to incréase the amount of Insurance from Rs. 40,000 to Rs. 50,000 
and also paid the difference of Rs. 281-14-0 on which the Indian Mercantile 
Insurance Com any issued a, premium receipt, on that date for the amount of 
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Rs. 231-14-0 and made an endorsement on the top of the said receipt that it was 
difference due to the change of the sum assured frcm Rs. 40,000 to Rs. 50,000. In 
this receipt the number of the policy has been given as 36348/R dated August 9, 
1956. 

The Indian Mercantile Insurance Company then issued a letter (exh. P- 
4 exh. D-9) to the plaintiff and his wife on August 20, 1956 informing the 
assured that their proposal for assurance has been duly considered by the Company 
and that the Company was prepared to issue a policy to them on the terms noted 
thereunder. This letter purports to say that it was issued in lieu of the accep- 
tance letter dated July 30, 1956. In this letter the proposal number has been 
given as 39944 dated July 15, 1956 and the sum proposed is shown to be Rs.50,000. 
This letter also shows that until the first premium in full was paid to and accepted 
as such by this Company, no liability attached to,the Company which reserved 
the right to cancel this acceptance. It may be noted that by this time the full 

-amount of the first premium on the sum of Rs. 40,090 had been paid by the assured 
on August 3, 1956 in the Nagpur Branch and was received by the Bombay 
Branch on August 4,,1956. As in the earlier letter of acceptance, this letter 
also states that if between the date of their mecical examination for insurance 
in this Company and receipt of the first premium at the Head Office or issue of 
this acceptance letter whichever is later, they suffer from any illness or injury 
or there is a change in thier family history or occupation or if a proposal for as- 
surance on their life is made to another life office and is declined or not accepted 
at ordinary rates and as proposed the assurance shall be void unless they intimate 
the same to the Company in writing to enable the Company to reapprove the 
proposal. The Nagpur Branch office of the Indian Mercantile Insurance Com- 
pany also wrote to the plaintiff and his wife on August 28, 1956 informing’ them 
that the head office has increased the sum assured from Rs. 40,000 to Rs. 50,000 
and enclosed the interim policy receipt No. 86442 for the amount covering the 

: risk on the life of the assured with effect from August 4, 1956 under the above 
‘policy for Rs. 50,000. It was stated that the policy was under preparation 
and the same would be forewarded to them shortly. This letter also makes a 
reference to the proposal No. 89944 and policy nc. 36848 on the joint life (exh. 
p-5). 

The plaintiff’s wife Kamalabai fell ill on September 2, 1956 and that was her 
last illness. She died on September 7, 1956 and tke cause of her death was stated 
to be heart failure due to labour pneumonia of left lung. During her last illness 
between September 2 and 7, 1956 Dr. L.S. Kale was attending on her. By this 
time the formal insurance policy was not issued ky the Company to the assured 
and it was issued by the Company on October 22, 1956 and received by the 
the plaintiff thereafter. The Insurance Policy is exh. P-16 and bears the. 
Policy No. 86848-R and is for a sum of Rs. 50,000. In this policy the risk date 
is given as August 4, 1956; the date of last payment is given as August 4, 1980 
and the date of maturity is given as August 4, 1961. i 

On the death of anyone of-the joint assured the amount of the policy was 
payable to the survivor. On the death of Kamalabai the plaintiff who was the 
survivor made a claim on the said policy to the Life Insurance Corporation of 
India, Unit Indian Mercantile Insurance Company as by that time, the Life In- 
surance Corporation of India had taken all the life insurance business. It appears 
that the plaintiff had informed about the death of his wife by his letter dated 
October 25, 1956 and subsequently sent another letter on December 18, 1956 
which was acknowledged by the defendant by its letter dated December 29, 
1956 (exh. P-6). While acknowledging the letter, the defendant Corporation 
sent a set of claim forms which were to be complesed by the plaintiff in order to 

` enable the Corporation to consider the claim. These forms were then completed 
by the plaintiff by about February 4, 1957 and were sent to the defendant 
Corporation which acknowledged the receipt thereof by its letter dated February 
18, 1957. There was then some correspondence between the plaintiff and the 
defendant by which the plaintiff was requesting the defendant Corporation to 
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settle his claim early while the defendant Corporation was informing the plain- 
tiff that it was investigating into the matter. Ultimately, by its letter dated 
August 18, 1958 (exh.p. 18), the Life Insurance Corporation of India repudiated 
all liability under the policy on account of the deceased having withheld correct 
information regarding her health at the time of effecting the assurance with the 
Unit Indian Mercantile Insurance Company. In this letter the defendant Cor- 
poration mentioned the questions which were answered incorrectly by the de- 
ceased in the personal statement made by her on July 24, 1956. Those questions 
were 4& (a), (d), 7, (b), (c), (j) and 10 (a) and (b). The defendant Corporation by 
this letter told the plaintiff that the answers given to these questions were in- 
correct and false and they held indisputable proof to show that sometime before 
the date of proposal she had suffered from Hosinophilis with extreme dyspnoea 
and dilated heart and mitral stenosis for all of which she had taken treatment 
from -medical men and in a hospital and that an X-ray of her chest was taken 
which showed -enlarged heart. It was alsostatedin this letter that between 
the date of proposal and the date of issue of the acceptance letter, she had suffe- 
red from diarrhoea and dysentry with nausea vomits for which she had taken 
treatment from medical men, but she did not disclose the same to the Indian 
Mercantile Insurance Company as she was bound to do in terms of the acceptance 
letter dated.August 20,1956. The letter also stated that during the said period 
a proposal to another Insurance Company on the joint lives of the plaintiff and 
his wife was accepted by that Company for a reduced sum assured and not as 
proposed, but the assured had not intimated this fact to the Indian Mercantile 
Insurance Company although they were bound to disclose it in terms of the 
acceptance letter referred to above. | 

On this repudiation by the defendant Corporation, the plaintiff served the 
defendant with a notice of suit dated August 11, 1959 and the defendant having 
failed to comply with that notice, the instant suit was filed by the plaintiff on 
September 7, 1959. | 

The plaintiff claimed that the proposal was accepted on July 30, 1956 when 
. the aceeptance letter was given by the Insurance Company and in any case on 
August 8, 1956 when the payment of the first premium was made. This in- 
surance was fora sum of Rs. 40,000. The revised sum of Rs. 50,000 in place of 
Rs. 40,000 was only a modification of the original contract and was not a new 
contract in substitution of the old one for Rs. 40,000. The plaintiff claimed 
Rs. 59,000 from the defendant which included Rs. 50,000 as the sum assured 
and Rs. 9,000 as interest on Rs. 50,000 from September 8, 1956 to September 
6, 1959 at 6 per cent. per annum. The plaintiff in the alternative had suggested 
in para. 12 of the plaint that in any case the defendant was liable to pay at least 
Rs. 40,000 to the plaintiff along with interest thereon. Though there is no such 
alternative specific prayer in the relief claimed by the plaintiff he has asked for 
any other relief which the Court deems fit. According to the plaintiff there was 
no kind of misrepresentation or mis-statement or suppression of any facts much 
less material facts and the defendant was not entitled to repudiate the contract. 


The law with respect to insurance previously was that any mis-statement on 
the part of the assured while making. the proposal or at any stage thereafter 
avoided the contract of policy and- the insurer was not liable for the claim on 
such policy. In Condogianis v. G. Assurance Co., Ltd.*, their. Lordships pointed 
out that if in point of fact the answer is untrue, the warranty still holds, not- 
withstanding that the untruth might have arisen inadvertently and without any 
kind of fraud. Secondly, the materiality of the untruth is notin issue; the parties 
having settled for themselves—by making the fact the basis of contract and giving 
warranty—that as between them their agreement on that subject precluded all 
inquiry into the issue of materiality. A similar view has been taken in Lakshmi- 
shankar v. Gresham Life Assurance Society,? where it has been held that where 
the representations, statements and agreements made by an. assured in his ap- 


1 [1921] A. I. R. P. C. 195. l A. I. R. Bom. 582. 
2 (1932) 84 Bom. L. R. 1295, s.0. [1982] 2 
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plication for a policy of life assurance are made a basic condition of contract by 
the policy of life insurance, the truth of the statements contained in the proposal 
are apart from the question of their materiality the condition precedent of the 
liability of the assurance company. It has further been held that some of the 
false answers in the form were filled in bythe agent of the company will not make 
any difference,as it must be held that either the assured authorised these answers 
to be given or by his negligence he made it possible for the agent to deceive the 
company. In either case the company is absolved. 

The Insurance Law, however, has undergone a material change. The Insu- 
rance Act, 1988 has been amended from time to time and s. -45 of the Act, as 
amended by Act No. 18 of 1941, which is relevant for our purposes is to the 
the following effect : 


“45. No policy of life insurance effected before the commencement of this Act shall after 
the expiry of two years from the date of commencement of this Act and no policy of life insurance 
effected after the coming into force of this Act shall, after the expiry of two years from the 
date on which it was effected, be called in question by an insurer on the ground that a statement 
made in the proposal for insurance or in any report of a medical officer, or referee, or friend of the 
insured, or in any other document leading to the issue of the policy, was inaccurate or false, 
unless the insurer shows that such statement was on a material matter or suppressed facts which 
it was material to disclose and that it was fraudulently made by the policy-holder and that the 
policy-holder knew at the time of making it that the statement was false or that it suppressed 
facts which it was material to disclose.” 


We are not here concerned with the proviso to s. 45. The section is divided 
into two parts. Under the first part, if the insurer calls in question the policy 
within a period of two years from the date on which it was effected, then the 
insurer company has only to show that a statement made in the proposal for 
insurance, or in any report of a medical officer, òr referee, or friend of the in- 
sured, or in any other document, leading to the issue of the policy was inaccurate 
or false. Even an incorrect statement which may rot be on a material fact and 
suppression of fact which may not be on a material point, would be enough for 
the insurer company to avoid the contract of policy under this part. Under the - 
second part, where a period of two years expired after the date of policy was effected 
without any challenge to it by the insurer, the insurer could call it in question 
only on showing that such statement by the insured was on a material matter 
or suppressed facts which it was material to disclose and that it was fraudulently 
made by the policy holder and that the policy-holdez knew at the time of making 
it that the statement was false or that it suppressed facts which it was material 
to disclose. The question as to the date on which the policy could be said to be 
effected and the date on which the proposal can be said to have been accepted , 
assumes importance in this case as on the determination of this question will 
depend whether the repudiation by the insurer has been within two years or after 
a period of two years from the date on which the policy was effected. 

According to the learned counsel for the plaintiff-appellant, the policy in this 
case was effected on July 30, 1956 when the proposal was accepted by the 
Insurance Company and in any case not later than August 4, 1956 when the 
payment of the first premium was received by the ‘Company’s Bombay Office. 
On the other hand, the learned counsel for the defsndant-Corporation contends 
that the policy must be taken to have been effectec on October 22, 1956 when 
: the document of policy was issued by the Indian Mercantile Insurance Company 
Limited (exh. P. 16). We have been referred first to the words in s. 45 itself 
which relate the word ‘effected’ to the word ‘policy’. It is stated that the word 
‘policy’ used in s. 45 means a document of policy issued formally asin exh. P. 16 
and since such a policy in the present case has been issued on October 22, 1956 that 
must be taken to be the date on which the policy has been effected. Secondly, 
we were referred to s. 66, sub-s. (b) of the Stamp Act which uses the words “makes, 
executes or deliver out any policy which is not duly stamped.” We are unable 
to read in s. 45 of the Insurance Act that the word “effected’’ means the date 
on which a formal policy in cold print is issued. Im order to make a contract, 
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there is a proposal and an acceptance. As soon as the proposal is accepted 
by the other contracting party, the contract is complete and that is the basis of 
the right of one party and the liability of the other. The liability does not for the 
first time arise on the formal document of policy. It is only a formal expression 
of a contract Which has already taken place. The date, therefore, material is 
the date of the acceptance and it is from that date that the rights and liabilities 
will accrue. Whenever a formal policy is made it has to be duly stamped in 
accordance with the provisions of-the Stamp Act then prevailing and s. 66 of the 
Stamp Act makes the act of not duly stamping the policy punishable. That 
does not, however, mean that the policy becomes effective only from the date 
the formal document is executed or issued. In our opinion, the phraseology 
used in s. 45 of the Insurance Act relates to a date from which the policy of in- 
surance, that is, a contract of insurance, becomes effective and such date would 
be the date of the acceptance of the proposal from which the risk on the life of 
the proposer is covered. 

We were referred to Life Insurance Corporation of India v. Bibi Padmawati3 
In this case two life insurance policies were taken, one on September 8, 1944 
and the other on November 12, 1944. The first policy lapsed in March 1947 
and the second in May 1947. The insured applied for revival of these policies 
in November 1948 and they were revived sometime thereafter. The insured 
died in April 1949. The question arose whether the policies could be avoided 
under the first part of 8. 45 or only under the second part., It is not clear from 
the judgment as to whether the dates on which the policies were taken related 
to the dates of the acceptance of the proposal, that is, the dates from which the 
risks on the life of the insured were covered or whether they represented the dates 
of the formal documents of policies. Even if those dates, could be taken to be 
the dates of the formal documents of policies, it would always be subsequent to 
the date of the acceptance or the coverage of the risk. There was no repudiation 
till the death-of the insured which occurred more than two years after the afore- 
said dates. The question, therefore, as to when the policies can be said to have 
been effected within the meaning of s. 45 of the Insurance Act was not for con- 
sideration in the said case. 

Surajmill v. Triton Insurance Co.4 was'a case of marine insurance and under 
the Indian Stamp Act No. II of 1899, s.7 ‘provided that no contract for sea-in- 
surance.shall be valid unless the same is expressed in a sea-policy. On the law 
then applicable to marine insurance, their Lordships held that no Court can 
enforce as valid that which competent enactments have declared shall not be 
valid. This decision has thus no application. 

Relianée was then placed on Mithoolal v. Life Insurance Corpn. of India‘. 
In this case the document of policy was issued on March 18, 1945 and it was 
to come into effect from January 15, 1945. The claim was repudiated by the 
insurer by letter dated October 10, 1947 and from these facts it was expressed 
‘that the two years had expired from the date on which the policy was effected. 
It will be seen that the date of this repudiation by-the insurer is more than two 
years after March 13, 1945 when the policy was issued as well as January 15, 1945 
when the policy came into effect. There is no decision in this case as to when 
the policy can be said to have been effected. This decision, therefore, is also of 
not much help in the present case. 


It may be-noted that in the instant case by its letter dated July 30, 1956 
the insurer conveyed to the insured that the proposal has been accepted . This 
letter further stated that until the first premium was paid and accepted as such 
by the company no liability attaches to the Company which reserves the right to 
cancel the acceptance. The first premium is paid on August 3, 1956 at the 
Nagpur Office and received by the Bombay office on August 4, 1956. Then there 
is a letter from the insurer dated August 4, 1956 (exh.-D-5) which is styled as 
interim policy receipt which acknowledges the payment of the first premium and 


\ 8 [1967] 87 Comp. Cas. 667, S.C. ` 5 [1962] A. I, R.S.C. 814. 
4, [1925] A, I. R. P. C. 83. | 
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it says that the acceptance of this premium places the company on the risk cove- 
red by the insurance. Both the terms and conditions -of the acceptance letter 
have been complied with. This has reference to the letter dated July 30, 1956. 
” This receipt also gives the policy No. as R-36348. It would thus be seen that the 
risk on the life of the insured has been covered as from August 4, 1956 and it 
was irrespective of a formal document of, poliov. If after the date of the 
-aéceptance and before the issue of a formal document of policy, death 
of the insured had occurred, the insurer-company was certainly liable 
for the claim of insurance and’it would have been no answer to say that 
a formal document of policy had not been issued by that time. This would, 
therefore, show that the policy, that is, the contract of insurance between the 
‘parties has become effective since the date of the acceptance of the proposal from 
which date the risk is covered. It is in this-sense that the words “policy of life 


. insurance effected” have been used in s. 45 of the Insurance Act. Even the formal 


policy.issued in this case also refers to the date August 4, 1956 from which the 
risk of insurance is covered. The policy further mentions the date of last pay- 
- ment as August 4, 1980 and the date of maturity as August 4, 1981. It further 
gives the same number of the policy as was given m the letter dated August 4, 
‘1956 which would show that the policy became effective or, in other words, the 
policy was effected on August 4, 1956. We havs, therefore, no hesitation in 
holding that the policy must be taken to have been effected on August 4, 1956 
under the original proposal for Rs. 40, 000. 


If that is taken to be the date on which the ipclicy can be said to have been 
effected, then the repudiation of the claim which is by the defendant’s letter 
dated August 13, 1958 is clearly beyond a period of two years from that date and 
the defendant-Corporation will have to establish the matters mentioned in the 
second part of s. 45 of the Insurance Act. It is, however, contended by the 
defendant-Corporation that the policy if not taken to. have been effected on 
October 22, 1956, must in any case be taken to have been effected on August 23, 
1956 when the proposal to increase the insurance amount from’Rs. 40,000 to 
Rs. 50,000 was finally accepted by the company. The contention is that the 
contract which was earlier entered into for a sum of Rs, 40,000 was substituted 
by a new contract for the amount of Rs. 50,000 end’ it was the new contract 
only which was capable of enforcement rescinding the earlier contract and-it’is 
- the date of acceptance of such contract that must be taken into consideration. 
In other words, the defendant’s case is that there has beén a novation of contract 
and the latter contract has taken place of the former contract. On this reasoning 
the repudiation is within two years of the policy or contract and, as such, the 
defendant could repudiate its liability only by sLowing under the first part of 
s. 45 that the statements made in the proposal andin the related documents 
were inaccurate or incorrect or untrue without showing anything more. 


In this connection, it has to be noted that the original proposal for Rs. 40, 000 
-having been accepted latest by August 4, 1956, that contract was complete 
and all the necessary'formajities that were required to be gone into while making 
the proposal and before its acceptance were gone into, that is, the insured, had 
submitted duly filled in proposal forms, had submitted to the medical examination 
by the insurer’s medical examiners, had given their personal statements before 
the medical examiners and were also medically examined and thereafter their 
proposals were accepted. This contract, therefore, was complete and - was, 
. at no time, expressly cancelled. That contract had already become operative 
from August 4, 1956. Howerver, by letter dazed August 9, 1956 the in- 
sured requested the insurer to increase the amount of insurance from Rs. 40,000 
to Rs. 50,000. For this increase there were no fresh proposals, no fresh personal 
statements and no fresh medical examination. It was on the basis of the old 
proposals and the statements made along with them andthe medical examination 
at that time that only on the payment of the difference in the first premium the 
insurance for .the.sum of Rs: 50;000in lieu of Rs.-40,000 was accepted..: Even 
though the amount was increased to Rs. 50 5000 the tisk was still covered for this 
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whole amount as from August 4, 1956 as was originally done in respect of the 
insurance for Rs. 40,000. That would be clear from the letter of the Insurance 
Company. dated August 23, 1956 as well as the formal policy dated October 22, 
1956. It cannot be said that this coverage for Rs. 10,000 more was altogether a 
new contract. It was simply a modification of the old contract without altering 
its material terms and without. ‘being inconsistent with the same. Such a 
contract, therefore, cannot:be said to be a novation or new contract in substitution 
of the old contract so as to make the old contract absolutely ineffective and making 
effective only the new contract. 


The Calcutta High Court in Juggilal v. N.V. Internationale Crediet-Hn-Handels®, 
has stated that mere alteration or modification of the terms of a contract do not 
amount to its rescission. The-Court further stated that the modifications are read 
into and become part and parcel of:the original contract and the original terms 
also continue to be part of the contract and are not rescinded and/or superseded 
except in so far as they are Inconsistent with the modifications. Similar view 
has been taken in Vishram Arjun v. I. Shankariah,’ in which while considering 
the terms of the original contract and the subsequent agreement, their Lordships 
stated that the subsequent agreement only related to some other terms and 
was not a self-contained agreement in’ relation to the original contract of sale 
and that the subsequent agreement did not constitute a novation but was 
- substantially an agreement of remission. They. further stated that in fact 
both these two agreements put -together formed one complete subsisting 
contract. They observed that noavation is a substitition of a contract and not 
amere variation of some of its terms. They further observed that the new 
contract should rescind or extinguish the previous contract, and a new and 
independent agreement concerning the same matter as the previous agreement 
may be construed to discharge the former only if the termsof the latter are so 
inconsistent with those of the former that they cannot stand together. They 
further observed that in other, words, a contract will be said to be rescinded by 
another’ between the same parties when the latter is inconsistent and renders 
impossible the performance of the former and if their-legal effect is the same, 
though they: differ in terms, even then it will be a mere ratification of the first 
and they must be-construed together. In the instant case, there is nothing in- 
consistent between the first contract and the second agreement. No material 
terms have been altered. There is only a modification with respect to the amount 
of insurance, everything else remaining the same. In fact, there is no fresh pro- 
posal which is a foundation of a contract, nor any further ‘statements or medical 
examination in respect of the subsequent agreement were there and it is on the 
basis of the first proposal itself that the increase in the amount is accepted. The 
‘second agreement for the increase in the amount must, therefore, be read into 
the original contract itself which was accepted on August 4, 1956. In any case, 
the earlier contract which came into effect from August 4, 1956 was not rescinded 
or obliterated and remained effective as from August 4, 1956. Even with 
respect to the increased amount, the additional amount of the first premium was 
paid on August 9, 1956 and as such, in any case, the policy for Rs. 50,000 would 
become efféctive ‘from August 9, 1956 and even from that date, the repudiation 
is after the period of two years. 


l The learned counsel for the defendant- nr E A however, contended that 
this new contract was wholly in substitution of the old one and this was the only 
effective contract which could be ‘in force. For this purpose, a strong reliance 
has been placed on the company’s letter dated August 20, 1956 (exh. P.4) which 
mentions that it has been issued in lieu. of acceptance letter dated J uly 30, 1956. 

From this it is sought to be inferred that the earlier acceptance dated July 30, 1956 
has been cancelled by this. letter and the only acceptance is on August 20, 1956. 

It-has, however, to be noted that this has also a reférence to the original proposal 
No. 39944, dated July 15, 1956 and it will-be further.clear from the letter dated. 
August 28, 1956 (exh. 5) that it was only the original contract which was simply 


6 [1955] A. I. R. Cal. 65, a : 7 [1957] A. I, R. A. P. 784. 
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modified by increasing the amount of the insurance. This letter (exh. P-5) refers 
to the same old proposal No. 39944 and the same Policy No. 36848 and further 
states that the risk on the life of the insured has been covered with effect from 
August 4, 1956 which was also the date under the ald contract. The contention, 
therefore, cannot be accepted that the policy became effective only from August 
20; 1956 and not from. an earlier date.’ According to us, the policy became 
effective even with respect to the amount of Rs. 50,000 from August 4, 1956 
and the repudiation by letter dated August 18, 1958 being after the period of 
two years from the date on which the policy has been effected, the matter will 
fall under the second part of s. 45 of the Insurance Act. The insurance com- 
pany. will have to show that the statement made by the insured in the propo- 
sal and the other documents leading to the, issie of the policy was not only 
inaccurate or false, but such statement was on‘a material matter and that the 
policy holder knew at the time of making it that she statement was false or that 
the insurer will have to show that the insured suppressed facts which it was 
material to disclose and that the policy holder knew at the time of making it 
that it suppressed facts which it was materia] to disclose. 


The policy in the instant case was a joint policy. that is, on the joint lives of 
the plaintiff and his‘ wife, deceased Kamalabai. In such a joint policy, a false 
statement by any one of the joint proposers is sufficient to avoid the policy, 
as has been held in Waman v. Western India Life Assurance Co.8 It was pointed - 
out in that case that the declaration made by the assured was false and there -` 
was a wilful suppression of true facts. It was held that the case was one of joint 
and several liability, in which it was sufficient to cefeat the claim on-facts which 
make the policy of any one of the assured void and unenforceable. It was further 
held that the question of appellant’s own knowledge regarding the truth or 
otherwise of the statement made by the assured who was dead was not, therefore, 
material. It will, therefore, be enough if the defandant were to show that the 
insured made an inaccurate or false statement on a material matter and. that it 
was fraudulently made and that he knew at the time of making it that the statement 
was false or that the policy holder suppressed facts which it was material to dis- 
close and he knew at the time of making it that he suppressed facts which it was 
material to disclose. It has, therefore, to be seen whether the defendant in this 

a7 has succeeded in proving the aforesaid requirements of s. 45 of the Insurance 
ct. 


What constitutes ‘a material fact’ under s. 45 of the Insurance Act has been 
considered in several decisions. What facts are material is a question of fact in 
each case. The Sind Judicial Commissioner’s Court in Shivkumar v. N. B. & M. 
Insurance Co.?, has laid down á test which, to our mind, is a correct test that all | 
such facts which would influence a reasonable mar. either to accept or to decline 
the risk or to stipulate for a higher premium would be material. The Insurance 
Companies have devised several forms. One of them is the proposal form, the 
other is the personal statement of the proposer which is recorded by a medical 
examiner on the basis of the answers given by the proposer to questions mentioned 
in the form and put by the medical examiner to the proposer. It is on the basis 
of these statements that the insurer considers the proposal and that forms the 
basis of the contract. In fact, in the forms it has been made specificdlly clear 
that the statements made by the proposer would be the basis of the contract. It 
is, therefore, of utmost importance that these statements made by the proposer 
must be true and there should not be suppression cf any material fact. In the 
prescribed forms there are several questions which have a material bearing on the 
matter of acceptance of the proposal. On the basis of the truthfulness of those 
statements, the insurer may be persuaded to accept the proposal of the insu- 
red. If, however, the facts were otherwise, the insurer might have declined to 
accept the proposal or would have agreed to acceps the same in a modified form 
either for a lesser amount ‘or for an extra premium. Some of the statements 
may not be as important as others. Some statements may not have ‘the effect 


8 [1955] N. L. J. 78. ` 9 [1986] A. I. R. Sind 222. . 
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of influencing the judgment of the insurer while accepting the policy, whereas the 
other statements may have an important bearing inasmuch as those statements 
would influence the decision of the insurer one way or the other. It is from this 
point of view, that it has to be seen whether the insurer has shown that the 
insured has made inaccurate or false statements on material matters. If this is 
established, then it must be further shown that the policy holder must have 
known at the time of making the statement that it was false. The latter require- 
ment could be inferred from the circumstances brought out on record. Similar 
eee be the case regarding the suppression of facts which it was material to 
isclose. 

In an insurance matter the age of the insured and the state of his health at the 
time of the proposal and prior to it are of prime importance because it is on the 
basis of this that the insurer may consider whether it should accept the proposal 
and if so, on what terms. It is with this view that the forms have been devised 
and detailed information as to the state of health of the insured at the date of the 
proposal and in the past is required with minute details. Not only that, but an 
obligation is also cast on the insured to inform the insurer if he is afflicted by 
any disease or ailment between the date of the proposal and the acceptance of 
the insurance. In the case of a woman, special care is taken as the insurance on 
the life of a woman is considered to be a hazard: A person suffering from 
- serious disorder or having continued illness for prolonged periods may not be taken 
to be a sound case for insurance. It cannot, however, be said that no person 
should ever fall ill. Mostly every person during his life span has some ailments 
or the other; some may be of minor type, others may be of major type. Minor 
ailments or ailments of a passing nature may not affect the life expectation of a 
person; whereas major illness in the life of a man or some dangerous ailments or 
serious disorders may affect the expectation of his life. A person who has 
suffered only from minor ailments or short or ordinary illnesses, may not be con- 
sidered to .be a rejectable case for insurance. The state of health, therefore, is 
not always a material fact, but may become a material] fact if on that depends the 
decision’ of the insurer. A man may suffer from: the ordinary passing ailments 
like cough and cold or ordinary fever for a short period, or a casual headache or 
bodily. pain. .That would not, howerver, affect the general health of the person 
and such a case would be favourably considered for insurance by the insurer. 
These, therefore, could not be called the material matters and if there is any sup- 
pression with respect to such minor ailments or an inaccurate or false statement on 
such matters, that would not necessarily vitiate the contract. We may refer for 
this purpose to the decision in Janaki v. Kalliant Amma,’ Lakshmi Ins. Co. v. 
Bibi Padmawati4, which was affirmed by the Supreme Court in Life Insurance 
Corporation of India v. Bibi Padmawati. 

The above principles have been laid down by several decisions of the different 
High’ Courts and-the Supreme Court and we may mention a few of them. They 
are: Seethamma v. Bombay Life Assrn. Co.1*, V. K. Srinivasa v. M/s. P. L.& G. 
I. C013, Benarasi Debi v. New India Assurance Co. 14 Ratan Lal v. Metropolitan 
Insurance Co. 15° New India Assurance Co. v. T. S. Raghavareddi*, Lakshmi Ins. Co. 
v. Bibi Padmawati and. Mithoolal v. Life Insurance Corpn. of India. In the Supreme 
Court’ case, last mentioned, their Lordships have summarised the three conditions 
for the application of the second part of s. 45 of the Insurance Act. They are: 
(a) the statement must be on a material matter or must suppress facts which it 
was material to disclose, (b) the suppression must be fraudulently made by 
the policy holder and (c) the'policy holder must have known at the time of making 
‘the statement that it was false or-that'it suppressed facts which it was material 
to disclose. We have, therefore, to see. whether’ in the instant case these three 
conditions have been fulfilled. 


[His Lordship after considering the evidence in the case proceeded]. 


10 [1984] A.LR. Mad. 675. 14 [1959] A. I. R. Pat. 540, 
11 [1961] A.LR. Punj. 253. 15 [1959] A. I. R. Pat. 418. 


12 [1954] A. I. R. Mys. 184. 16. [1961] A. I. R. A. P. 295. 
13 [1958] A. I. R. Mys. 58. : 
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From the discussion of this evidence, the following facts emerge:.. 


(a) The deceased Kamalabai had conceived not less than 6times. At the time of making 
the proposal she had two children living, two had died and one was still-born and she had 
conceived at the date of making of the proposal and suusec uentiy, there was an abortion of 
2 months. 

(6) She had always been ailing aid was taking medical treatment of Dr. Deo, Dr. Sahu 
and in the hospitals, such as Daga Memorial Hospital. 

(c) At least two of her deliveries were not normal, thdt is, the still-born delivery and the 
- abortion. i ; 

(d) The deceased has taken treatment of Dr. Deo for eosinophilia and asthma and at that 
time she was also having extreme breathlessness pointing to either serious type cosinophilia 
or asthma or some cardiac heart trouble. 

(e) She had also a heart disease for which she was admitted in the Daga Memorial Hospital 
and was treated there for about one mo and a quarter. She was treated there for mitra] 
stenosis. 

(f) She was treated by Dr. Deo only for two days during which time hig: was suffering 
from dyspnoea and either eosinophilia or asthma and was thereafter admitted to the Daga Me- 
morial hospital which shows that the disease from which she was eutiere i was not an ordinary 
one but required careful treatment in a hospital. 

(g) From the fact that Dr. Deo did not continue the treatment and she was iati 
thereafter admitted to the Daga Memorial Hospital where she was treated for a month and a ` 
quarter must have made her aware that she was suffering from a serious disorder. She must 
have also been aware that she was suffering from some heart disease giving rise to breathless- 
ness, 


_ Now all these facts which have been established in the evidence of the defen- 
dant were material facts which it was necessary for the insured to state correctly 
and truly in the proposal or in the personal statement and to disclose them fully 
in those documents. The plaintiff and the deceased must have full knowledge 
about the number of conceptions the deceased had. They must have had know- 
ledge about the children born to them and how many were living and how many 
were dead. They must have also knowledge about the birth of a still born child 
and the abortion. Since the deceased Kamalabai wes taking treatment from one 
doctor to another and had also got her X-rayed, though X-ray photograph has 
not been produced, they must have enquired and come to know about the real 
ailment of Kamalabai. In any case, the plaintiff must have known about the 
ailment for which Kamalabai was being treated from place to place. The plaintiff 
and the deceased had knowledge that during the, period of five years prior to 
the date of proposal Kamalabai was being medically attended to by medical 
practitioners. These were the matters within the knowledge of the insured and 
related to the material facts. It was for them to have disclosed these facts in 
the statements they made in the documents leading to the policy when there 
were specific questions relating to-the matter and taey had only to answer .the 
questions correctly. Instead of disclosing all these matters, the plaintiff and the. 
deceased suppressed these facts-at the time of the proposal and thereafter and 
denied about any illnesses or about any medical treatment etc. and with respect 
to children even made false statements which were false to their knowledge. In 
. fact, at the earlier proposal they gave one information while at the proposal in 
question they gave a different information. These facts, therefore, would. 
show that the plaintiff and his wife, the insured, made either false state~ 
ments on ~ material matters or suppressed facts which it was material. 
to disclose. They also knew at the time of making of this statement that it was - 
false and/or that they were suppressing facts which it was material to disclose. 
It is reasonable to draw an inference that the insured must have done this with 
a view to get their proposal accepted by the Indian Mercantile Insurance Com- 
‘pany. Otherwise there is no reason why the statement made in the forms sup- 
plied to the Ruby General Insurance Company and the Indian Mercantile In- 
surance Company should materially differ. A reasonable inference, therefore, 
can be drawn that such a false statement or the suppression of the material facts 
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was fraudulently made by the policy holders in order to gain an unfair advantage. 
The defendant has, therefore, shown from the evidence on record, both oral and 
documentary as well as the attending circumstances, that the plaintiff and his 
wife made false statements on material matters and suppressed facts which it 
was material to disclose. The defendant has also shown that the plaintiff and 
his wife must have known at the time of making the statements that they were 
false or that they suppressed facts which it was material-to disclose. The de- 
fendant has also shown that the suppression was fraudulently made by the plain- 
tiff and his wife. 

From all the evidence and the circumstances it will not be unreasonable to 
infer that seeing that Kamalabai was suffering from the serious disorders and 
keeping indifferent health throughout and expectation of her life was not much, 
the plaintiff was making frantic efforts to get an insurance for an exorbitant 
amount so that on her death he would get a fabulous amount on payment of a 
comparably small sum. It appears that the plaintiff must not have had much 
hope of the survival of his wife for a sufficiently long time. It is with that view 
that he first wanted to insure their joint lives for an amount of Rs. 80,000 with 
Ruby General Insurance Company and if we accept the case of the plaintiff 
that he was not aware of the counter offer of the Ruby General Insurance Company 
for a reduced sum of Rs. 10,000 which he ultimately refused, then this insur- 
ance with the Indian Mercantile Insurance Company for Rs. 50,000 would 
have taken the total insurance of Rs. 80,000. The total yearly premium on 
these two policies would have been near-about Rs, 4,450, that is, about Rs. 375 
per month which certainly the plaintiff could not be in a position to pay as in 
exh. P-17 he has stated that his monthly income was Rs. 400 to Rs. 450. This 
was in reply to the letter of the Ruby General Insurance Company dated May 
17, 1956 and the reply was on May 19, 1956. Even assuming that the present 
policy would be the only policy, even then the monthly premium would come to 
about Rs. 180 per month. 


The plaintiff has examined himself and Dr. Kale who has in, fact supported 
the case of the defendant. The plaintiff in his evidence has simply denied about 
the alleged ailments and treatment of Kamalabai. . He denied that Kamalabai 
had ever any abortion which stands falsified by the evidence of Dr. Sahu. He 
admits that Kamalabai had given birth to a still-born female child which ad- 
mittedly was not shown at the time of the proposal. Even in his deposition he 
contradicts the statement which was made in the proposal to the Ruby General 
Insurance Company with respect to the birth of children. He has also stated 
in his evidence that Kamalabai had conceived only three times which cannot be 
correct as shown already. He had eyen denied that Kamalabai was ever treated 
by Dr. Deo which statement appears to us to be false and incorrect. From the 
„evidence of Dr. Deo and the documents he has produced, it is quite apparent 
that Kamalabai was being treated by Dr. Deo from time to time. The plaintiff, 
therefore, has not been able to rebut the evidence which has been given on be- 
half of the defendant. We, therefore, accept the evidence tendered on behalf 
of the defendant and hold that the plaintiff and his wife had deliberately sup- 
pressed material facts which they ought to have disclosed and of which they had 
knowledge and that they have made inaccurate and false statements knowing 
that they were false and such statements were made by them fraudulently with 
a view to have their proposals accepted. On this evidence, we hold that the 
‘contract of insurance entered into with the Indian Mercantile Insurance Company 
is vitiated and not binding on the defendant. The ‘policy in suit on which the 
plaintiff bases his claim is, therefore, void and the plaintiff is not entitled to 
make any claim on the basis of the aforesaid policy. The plaintiff, therefore, 
was not entitled to any decree whatsoever. The plaintiff's suit, therefore, was 
rightly dismissed by the trial Court. We see no reason to interfere with the’ 
decision of the trial Court. 


Accordingly, the appeal fails and.is dismissed with costs. Appeal dismissed. 
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Before Mr. Justice Padhye. 


RATNAPRABHABALI SHESHRAO BHORE v. SHESHRAO SHANKARRAO 
BHORE*. 


Hindu Marriage Act (XXV of 1985), Secs. 9, 23—-Petition for restitution of conjugal rights— 
Whether initial burden of proof resis on petitioner—Admission by opponent that he or she lives 
apart from petitioner whether amounts to withdrawal from society. 


In a petition filed under s. 9 of the Hindu Marriage Act, 1955, for restitution of conjugal 
rights, the initial burden rests on the petitioner to show that the other side had withdrawn 
from his or her society and there was no reasonable excuse for the same. This initial burden 
is however light as the petitioner has only to show that the other side is not residing with 
him or her for no fault of his or hers and that there was no apparent reason for the other 
party to-withdraw himself or herself from the society of the petitioner. 

A mere admission by the opponent that he or she 1s living away from the petitioner 
will not entitle the petitioner to get a decree straightaway. as mere staying away will not 
amount to withdrawal from the society. 


l -THE facts appear in the judgment. 


M. S. Choudhari, for the applicant. 
R. N. Deshpande, for the opponent. 


PADHYE J. The opponent had filed*a petition in the lower Court under s. 9 
of the Hindu Marriage Act for restitution of conjugal rights alleging that the 
applicant had without reasonable excuse withdrawn from the society of the op- 
ponent. The applicant opposed the said petition and filed her written state- 
ment alleging, inter alia, that she was treated cruelly by the opponent and was 
driven out of the house and was deserted. On these pleadings, the learned trial 
Judge initially framed the following issue: 


“Whether the petitioner proves that the respondent has withdrawn from the society of 
the petitioner without reasonable excuse.” 
The parties went to trial on this issue and the case was fixed for evidence on 
December 20, 1967. Before the commencement of the evidence the opponent 
filed an application for recasting the aforesaid issue and wanted the issue to be 
framed in these terms: 


‘“‘Whether the respondent proves that she had reasonable exeuse to withdraw from the 
society of the petitioner ?” 
This application was granted by the learned trial Judge, as, according to him, 
the petitioner-opponent could not prove a negative fact and it was for the ap- 
plicant-respondent to prove a positive fact, namely, that.there was reasonable 
excuse for her for withdrawing herself from the society of the opponent-peti- — 
tioner. He thus allowed the application of the opponent and directed the ap- 
plicant-respondent to prove her case, This order is challenged in this revision 
application. 

The application for restitution of conjugal rights has to be made under s. 9 
of the Hindu Marriage Act, 1955. It enables either the husband or -the wife 
to make an application for restitution of conjugal rights who alleges that the 
other party without reasonable excuse has withdrawn from the society of the 
other. On such an application being made, the Court has to be satisfied of the 
truth of the statements made in such petition and on further finding that there 
is no legal ground why the application should not be granted, has to make a 
decree for restitution of conjugal rights. Sub-section (2) of s. 9 limits the de- 
fences to be raised by the other side in answer to a petition for restitution of 
-conjugal rights. These defences are limited: to the grounds which can be urged 
for judicial separation under s. 10, or for nullity of marriage under s. 11, or for 
divorce under s. 18 of the Hindu Marriage Act. Section 23 enjoins on the Court 


* Decided, November 15, 1971. Civil Revision Application No. 82 of 1968. 
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to pass a decree if the Court is satisfied that any of the grounds for granting the 
relief exists and the petitioner is not in any way taking advantage of his or her 
own wrong or disability for the purpose of-such relief and satisfies the other con- 
ditions given in s. 23 and it is only in such a case, the Court can decree the claim, 
whether the proceeding is defended or not. 

Ordinarily, when a litigant comes to Court with certain allegations and claims 
a relief on the basis of these allegations, it is for him to substantiate those alle- 
‘gations, before he can get a decree. Normally, therefore, the initial burden is 
on the plaintiff or the applicant who initiates the proceedings and the evidence 
given on behalf of the plaintiff or the applicant has then to be rebutted by the 
opponent. . There may be cases where the burden may lie with respect to cer- 
tain issues on the opponent and then the plaintiff or applicant will have to rebut 
the evidence given on behalf of the opponent. There may be other cases where 
the burden may shift from one party to the other‘from time to time and there 
may also be cases where the initial burden, however slight it may be, rests on a 
particular party and then shifts to the opposite party. To me, the test to find 
out on whom the burden of proof lies will‘be to see as to which party would fail 
if no evidence is led by the other party. 

To me, it appears that this is a case where the initial burden, however slight, 
rests on the petitioner who comes to the Court. - If the petitioner were not to lead 
any evidence, then the petitioner would’ not be in a position to get any relief 
from the Court because the Court has to be satisfied of the truth of the state- 
ments made in the petition and’ it- cannot be satisfied of the truth of the state- 
ments’ in the petition, unless the petitioner leads some’ evidence to show that 
the statements made by him are truthful.’ Section 23 makes it further clear 
that the Court has'to be satisfied that the ground for. granting the relief exists 
and this is so whether the proceeding is defended or not. We may contemplate 
a case where the petitioner comes to the Court with the allegation that the other 
party has without reasonable excuse withdrawn from his or her society and the 
other party is not represented. In such a case without anything more, no decree 
could be passed in favour of the petitioner because merely by making the alle- 
gations in the petition, the Court will not be able to satisfy itself of the truth of 
the statement made in such application. Some prima facie evidence will have 
to be given by the petitioner to show, in the first place, that the other side has 
withdrawn from the society and in the second place, there was no reasonable 
excuse for the same. No doubt this initial burden, in the first instance, is light 
inasmuch as the petitioner has only to show that the other side is not residing 
with him or her for no fault of his or hers and that there was no apparent reason 
for the other party to withdraw himself or herself from the society of the peti- 
tioner. This is the minimum which will have to be established by the petitioner 
in a case whether the proceeding is defended or not. Unless that is done, there 
will be no material for the Court to get itself satisfied of the truth of the state- 
ments made in the petition. This is why I say—that the initial burden will lie 
on the petitioner and thereafter it will shift to the opponent who shall have to 
establish that it was not that party who has withdrawn from the society of the 
other and that if he or she has so withdrawn, it was for reasonable excuse, which 
again, may be rebutted by the petitioner. A mere.admission by the opponent 
that he or she is living away from the petitioner would not entitle the petitioner 
to get a decree straightway, as mere staying away would not amount to withdrawal 
from the society. In this view the initial burden being on the- petitioner the 
issue as originally framed putting the initial burden on the petitioner was pro- 
per and the learned trial Judge was in error in recasting the issue as proposed by 
the opponent and throwing the initial burden on the applicant-respondent. 

The order of the lower Court dated December 19, 1967 is, therefore, set aside 
and the issue as originally framed will be restored and the trial will proceed as 
if the initial burden was on the petitioner-opponent to prove his case. The re- 
vision thus succeeds and is allowed. The opponent will pay the costs of the 


applicant. oo Application allowed. 
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Before Mr. Justice Chandurkar and Mr.' Justice Khan. 


DANIAL H. WALCOTT v. SUPERINTENDENT, NAGPUR CENTRAL | 
PRISON.* 


Prisons Act (IX of 1894), Secs.46, 45, 51—-Maharashtra Prisons (Discipline) Rules, 1963. 

Rules 19, 5—-Whether under s. 46 necessary for Superintendent to examine person regarding 

` prison offence—Such examination whether can be delegated by Superintendent to- subordinate 

; authority—Enquiry under s. 46 whether quasi-judicial—W hether Superintendent to state 
reasons for finding prisoner guilty of prison offence. 


Section 46 of the Prisons Act, 1894, does not in terms provide for an elaborate enquiry 

- but it requires the Superintendent to examine any person touching a prison offence and 
then a duty is cast upon the Superintendent to determine upon such examination whether 
„such an offence has been committed or not. The duty to-so examine any person is on the 


Superintendent alone and he cannot have such an examination made by-a subordinate _ 


authority. 

Where in such enquiry a readymade written-statement i is submitted by a person to the 
Superintendent, such person ĉannot be said to have been examined by the Superintendent 
as required by s. 46 of the Prisons Act. 

. The enquiry contemplated by s. 46 of the Prisons Act is of a quasi-judicial nature and 
Duer. therefore, be made according to the principles of natural justice. 

Though the provisions of s. 46 of the Prisons Act do not in terms require the Superin- 
tendent to state the reasons for finding the prisoner gui‘ty of the priosn offence, it is neces- 
sary that the reasons for finding the prisoner guilty are stated by him. 

Kanda v. Govt. of Malaya,1 Nagendra Nath v. Commr. of Hills Division, A. K. Kraipak 
v. Union of India®, Govindrao v. State of M. P.4, M. P. Industries Lid. v. Union of India’ 
and Hemchand v. State,’ referred to. 


THE facts appear in the judgment. 


Petitioner in person. 
Additional Government Pleader, for the respondent. 


CHANDURKAR J. The petitioner in this petition is a prisoner who is serving 
jail sentences awarded to him by the Presidency Magistrate’s Court in Bombay 
as also by the Additional Sessions Judge, Greater Bombay. 


The substantial grievance which is made by the petitioner in this-petition re- 
lates to the legality of the punishment of thirty days’ separate confinement awar- 
ded to him by the Superintendent of the Nagpur Central Jail on January 80, 
1971 in respect of prison offence. It is the case of the petitioner that two other 
prisoners by name Mangalgiri and Damani are kept in the barrack in which 
the petitioner has been kept and that the petitioner has been punished 
for having quarreled without any reason with cc-prisoner Madhukar Mangal- 
giri. The petitioner alleges that Mangalgiri was Cissatisfied with his being as- 
sociated with the petitioner because the petitioner was a non-vegetarian and 
Mangalgiri had objection to.the petitioner’s consumption of meat in his. presence. 
This averment appears tobe supported by the =espondent’s letter addressed 
to the Deputy Inspector General of Prison on January 5, 1971 in which he has 
stated that Mangalgiri has refused to take food as he did not relish the company 
of the petitioner. According to the petitioner, on January 2, 1971 Mangalgiri 
got up early in the morning at about 4.00 or 4.30 a.m., as was usual with him, 
and commenced to make loud noise by spitting and blowing his nose on the wash- 
floor where the petitioner used to bathe. The . pztitioner alleges that he had 
asked Mangalgiri to spit through the bars but Mangalgiri would not do it and 
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asked the petitioner as to how this was possible and on this the petitioner reached 
towards the partition separating them and turned Mangalgiri’s head towards 
the bars and demonstrated how he could spit out through the bars. According 
tothe petitioner, a shouting match ensued and this incident was reported in 
writing by the petitioner himself to the Superintendent and the Superintendent 
was asked to observe the order of this Court passed earlier and have the two pri- 
soners removed.. On the same day, the petitioner alleges, he was called to the 
Superintendent’s office and was asked as to what had happened and he explained 
‘the circumstances to the Superintendent and the matter, according to the peti- 
tioner, was treated as closed. The petitioner alleges that about three weeks later 
the Superintendent appeared in the petitioner’s barrack and informed him that 
he was being punished for the incident by awarding him thirty days’ separate 
confinement on the charge of quarrelling with another prisoner. The positive case 
of the petitioner is that except for the explanation which he had given to the 
Superintendent nothing further was done in the matter by the Superintendent 
in his presence and that the action taken against him was the result of a com- 
munication received by the Superintendent from the Inspector General of Prisons 
when he was informed that Mangalgiri had gone on a hunger strike. The peti- 
tioner alleges that it was Mangalgiri himself who had violated rules 17, 29 and 
80 of the Discipline Rules and no case could be made out to punish the petitioner 
and that the same was being done at the instigation of the Inspector General of 
Prisons. 

Respondent No. 1 has filed a return in this petition and his case is that the 
petitioner had absolutely no business to manhandle the prisoner-Madhukar Man- 
galgiri “‘for the customary and daily routine procedure to which the latter was 
accustomed and which he was observing.” According to respondent No. 1, the 
petitioner had taken the law in his own hands with an intention to show his sup- 
remacy and respondent No. 1 has stated that after careful consideration and 
taking into account all the material and the written plea of prisoner Walcott 
himself it was found that he was guilty and had made himself liable for the pu- 
nishment awarded to him under the Prisons Act. With regard to the averment 
that Mangalgiri was himself guilty of going on a hunger strike and he was allowed 
to go scot free, the Superintendent has stated that he found that prisoner Mad- 
hukar Mangalgiri was strictly a vegetarian and gets a nausea at the sight of non- 
vegetarian food like pork, beef etc. which was also one of the causes for his not 
eating food on the day of the incident. . It is further alleged that the statement 
of prisoners Walcott, Madhukar Mangalgiri and Damani were taken into consi- 
deration and in the interest of maintaining the discipline and jail administra- 
tion he had awarded this punishment which has been duly undergone by priso- 
ner Walcott. He denied that he was acting at the instance of the Inspector- 
General of Prisons. Along with this return respondent No. 1 has filed certain 
documents to which we shall make a reference, but one of the documents to which 
an immediate reference is necessary is the entry from a register maintained in 
the Central Jail, called a Register of Punishment, provided by s. 51 of the Pri- 
sons Act; 1894. This section reads as follows:: 


S51. Entries in punishment-books.: 


(D) In the punishment-book prescribed in section 12 there shall be recorded, in respect 
of every punishment inflicted, the prisoner’s name, register number and the class (whether 
habitual or not) to which he belongs, the prison-offence of which he was guilty, the date on which 
such prison-offence was committed, the number of previous prison-offences recorded against the 
prisoner, and the date of his last prison-offence, the punishment awarded, and the date of 
infliction. 

(2) In the case of every serious prison-offence, the names of the witnesses proving the 
offence shall be recorded, and, in the case of offences for which whipping is awarded, the Superin- 
tendent shall record the substance of the evidence of the witnesses, the defence of the prisoner, 
and the finding with the reasons therefor. ;. 

(3) Against the entries relating to each punishment the Jailor and. Supe shall 
affix their initials as evidence of the correctness;of the.entries.” 
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One of the records which is required to be kept by the Superintendent under s. 
12 of the said Act is a punishment-book in which the entries of the punishments 
inflicted on prisoners for prison offences are to be made. Neither s. 51() nor the 
first part of s. 51 (2) of the Prisons Act provide for the recording of any findings 
as is contemplated by the latter part of s. 51 (2). The contention which the 
petitioner has now raised before us is that this entry which js made in the pu- 
nishment book indicates that the witness who was examined by the Superinten- 
dent was one P. J. Shinde, who was the Jailor, but according to the petitioner, 
Shinde was never examined in his presence and ir any case he was admittedly 
not present when the alleged quarrel took place in the early hours of the morning 
and could not have, therefore, been treated as a witness in support of the- charge 
that the petitioner was guilty of a prison offence. 


In order to decide this contention it is necessarv to refer to.the relevant pro- 
visions dealing with prison offences and the punishments therefor. The State 
Government in exercise of the powers conferred upon it by els. (1), (6), (10), (28) 
and (28) of s. 59 of the Prisons Act, 1894 and of all other powers enabling it in 
that behalf has made Rules which are known as Maharashtra Prisons (Discip- 
line) Rules, 1968. It is not disputed that these Rules govern the case of the 
petitioner. Rule 19 of these Rules enumerates several acts which constitute 
prison offences within the meaning of s. 45 of the Prisons Act. Section 45 of the 
Prisons Act itself provides for prison offences and zeading rule 19 of the Mahara- 
shtra Prisons (Discipline) Rules with s. 45 of the Prisons Act the acts which are 
enumerated in rule 19 would constitute prison offences. The present offence 
for which the petitioner is shown to have been sunished in the Punishment 
Register is at serial No. 2 and is stated as “‘quarrelling with any other pri- 
soner.”: The return discloses that the Superintendent had taken the view that 
the petitioner had manhandled Mangalgiri and had taken law in his hands. 
The punishment awarded to him was therefore for this misconduct. The peti- 
tioner has invited our attention to the items Nos. (17), (29) and (80) under rule 
19 in order to indicate that the acts of the co-prisoner Mangalgiri themselves 
amounted to a prison offence, but that while he nas been allowed to go scot 
free, the petitioner has been unduly punished. These items relate to refusing 
to eat food or the food prescribed by the prison diet scale; spitting on or other- 
wise soiling any floor, door, wal] or other part of the prison building or any 
article in the prison; and wilfully befouling the walls, latrines, washing or 
bathing places. The petitioners case is that his -co-prisoner Mangalgiri was 
himself guilty of these offences. 


It is not for this Court to consider whether tha Superintendent should have 
punished the co-prisoner Mangalgiri for any of the alleged offences and the only 
question which we have to consider in this petitzon is whether the petitioner 
has been rightly found guilty of the offence for which he has been punished. The 
petitioner has heavily relied on s. 46 of the Prisons Act which provides that the 
Superintendent may examine any person touching any such offence, and deter- 
mine thereupon and punish such offence by awarding the punishments which are 
specified in that section. We are, however, not concerned with the punishments 
which are set out in s. 46 because the relevant provisions dealing with punish- 
ments, are to be found in the Maharashtra Prisons (Punishments) Rules, 1968, 
which have been made by the State Government and have come into force on 
October 15, 1963. Rule 5 of these Rules classifies punishments into minor and: 
major punishments and admittedly the punishment of separate confinement for 
a period of thirty days which was awarded to the petitioner was a major punish- 
ment under these Rules. It has also not been disputed that since major punish- 
ment was awarded to the petitioner, the names of the witnesses, who were found 
to have proved the offence of the petitioner, were required to be entered in col- 
lumn 10 of the Punishment Register., 


The question which really falls for determination before us is whether the “peti- 
tioner’s ‘contention that he has been found guilty. of a prison offence. without 
complying with the provisions of s. 46 of the Prisons Act, and therefore, the 
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punishment awarded to him is vitiated, is justified or not. The learned Assis- 
tant. Government Pleader on behalf of respondent No. 1 contends that s. 46 of 
the Prisons Act by itself does not prescribe any definite procedure for making 
an enquiry and it was permissible for the Superintendent to decide what proce- 
dure should be adopted and according to the learned counsel the statements of 
the two other co-prisoners had been recorded. According to the learned coun- 
sel the petitioner had been told of the contents of these statements and the 
petitioner had also given an explanation and it is argued that if, after taking 
into account the statements of the two co-prisoners and the explanation of the 
petitioner, the Superintendent has come tothe conclusion that the petitioner was 
guilty of the prison offence, the decision of the Superintendent cannot be said 
to be vitiated nor was there any failure to comply with the principles of natural 
justice. Out of the two statements on which heavy reliance is placed on be- 
half of respondent No. 1 the first one is in the nature of a written-statement ad- 
dressed by Badrinath Bhikamchand Damani to the Deputy Superintendent, 
Central Prison, Nagpur, and is dated January 2, 1971. The other statement is 
also a written statement signed by prisoner Madhukar Mangalgiri and is addres- 
sed to the Superintendent, Central Prison, Nagpur. This is also dated January 
2, 1971 and both these statements, which are signed by the prisoners making 
them, bear an endorsement of the Jailor of the Nagpur Central Prison, Mr. Shinde, 
to the effect that the statements were made before him. Both these statements 
purport to be in respect of the incident which had taken place on January 2, 
1971 at about 5,10 or 5.15 a.m. l i l 


Now, the learned Assistant Government Pleader contends that these state- 
ments were written out by the two prisoners in the presence of Jailor Shinde and 
it was Mr. Shinde who brought these statements to the Superintendent and after 
these statements were received by the Superintendent, the Superintendent sent 
for the petitioner to give his explanation after the contents of these statements 
were explained to him and it was thereafter that on January 3, 1971 the peti- 
tioner had furnished his explanation. This document which was not originally 
filed with the return has now been made available to us and it {s strenuously 
contended that with the two statements of the two co-prisoners in possession 
of the Superintendent of the Prison and having got the explanation of the peti- 
tioner he was entitled to come to the conclusion that the petitioner had com- 
mitted a prison offence. 


It must be pointed out at this stage that there is no averment in the return 
that the two statements to which we have made a reference and which are al- 
leged to have been made by the two co-prisoners were either supplied to the 
petitioner or that their contents were explained to him and that he was called 
upon to give an explanation. When the absence of this material averment was 
pointed out to the learned Assistant Government Pleader his contention was 
that such a grievance has not been made out in the petition itself, and therefore, 
time should be granted to respondent No. 1 to file a fresh affidavit. We have 
rejected this request. .The case of the petitioner in the petition was very clear 
and it is obvious from the averments in the. petition that the respondent was 
being called upon to justify the legality of the order of punishment. The two 
material facts which the petitioner had averred in the petition were that he had 
made a complaint to the Superintendent and then later on he was called and 
nothing was thereafter done till after about three weeks when he was merely told 
that he has been punished for a prison offence. These averments, in our opi- 
nion, clearly imply that the petitioner was challenging the legality of the order 
of punishment. It was for respondent No. 1 to justify the order of punishment 
passed against the petitioner and ifthe respondent’s case was that a proper en- 
quiry had*been made and a proper opportunity had been given to the petitioner 
.to meet the charge against him, then relevant averments should have been made- 
in the affidavit filed in reply to. the petition.. Apart from this, having gone 
through the documents on which heavy: reliance is placed by the learned Assis- 
tant Government.Pleader, we are satisfied that the order of punishment passed 
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in this case has been clearly made in violation of the provisions of s. 46 of the 
Prisons Act, 1894 and that the order is vitiated as having been passed in viola- 
tion of the principles of natural justice. 


It is no doubt true that s. 46 of the Prisons Act does not in terms provide for 
an elaborate enquiry but it requires the Superintendent to examine any person 
touching any such offence and then there is a duty'cast upon the Superintendent 
to determine upon such examination whether an offence has been committed 
or not. Now, the learned Assistant Government Pleader contends that record- 
ing-of the statements by Shinde is sufficient compliance with s. 46 of the Prisons 
Act. It is difficult for us to accept this argument. We are unable to see how 
Shinde who was a Jailor could perform the function which is required to be per- 
formed by the Superintendent himself by s. 46 of the Prisons Act. Apart from 
that, there is not even an averment in the return that these statements were 
recorded by Shinde. The statements are written out by the prisoners them- 
selves; they are under their signatures and they appear to us to be merely in the 
nature of a communication addressed by these prisoners to the Superintendent 
of jail. Writing out such a communication by the prisoner himself and addres- 
sed to the Superintendent cannot amount to examination by the Superintendent. 
In case the Superintendent desires to examine any person the duty to examine 
him is'on the Superintendent alone and no provision has been brought to our 
notice which enables the Superintendent to have such an examination made by 
a subordinate authority. The word ‘“‘examine’’, according to Chambers’ and 
the Oxford Dictionary means ‘‘to question” and it is in that sense that the word 
is used in s. 46. Where a readymade wirtten-statement is submitted by a person 
to the Superintendent, such a person cannot be said to have been examined by 
the Superintendent as required by s. 46. Itisalso significant to-note that s. 46 
requires the Superintendent to “‘determine’ upon the examination of the per- 
son whether an offence has been committed or not. According to the Oxford 
Dictionary the word ‘‘determine’” means: “‘ending of a controversy or suit by 
the decision of a judge or arbitrator; judicial or authoritative decision or settle- 
ment of the matter at issue; the settlement of a question by reasoning or argu- 
mentation.” The word ‘determine’ itself involves a judicial approach. Sec- 
tion 46 thus clearly required the Superintendent to apply his mind to the ma- 
terial which comes before him as a result of examining a person or persons and 
on the basis of that material he has to come to the conclusion whether an offence 
has been committed or not. The process of determination implies the applica- 
tion of mind by the Superintendent to the material before him and he has to 
determine objectively whether the person charged with a prison offence has been 
proved to have committed that offence. The enquiry claimed to have been 
made by the Superintendent was, in our view, clearly in violation of the provi- 
sions of s. 46 of the Prisons Act. 


The power to determine whether a person has committed an offence or not 
is essentially a judicial power though the person who exercises it under s. 46 of 
the Prisons Act is not a Court. The consequences of a finding given against the 
prisoner under s. 46 by the Superintendent are penal in nature in two ways. 
The prisoner found guilty of the prison offence Las to suffer the. punishment 
which is awarded to him and it is not disputed thet this punishment also adver- 
sely affects the remission to which he is otherwise entitled under the Prison Rules 
for good conduct. In the instant case it is not disputed that the petitioner him- 
self will be deprived of a remission which he would have otherwise earned be- 
cause an adverse entry in the Punishment Register has been made against him. 
It is difficult to appreciate how with the penal consequences that follow the 
determination by the Superintendent that the prisoner is guilty of a prison of- 
fence it is possible for the Superintendent to say that an enquiry into the prison 
offence could be made behind the back of the prisoner who is sought to be pu- 
nished for such a prison offence. The enquiry contemplated by s. 46 of the 
Prisons Act, 1894 is clearly of quasi-judicial nature and must therefore be 
made according to the principle of natural justice. The right to be heard is an 
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essential characteristic of natural justice. The concept of right to be heard 
was explained by Lord Denning in Kanda v. Govt. of Malaya in-the following 
words (p. 887) : 


“Tf the right to be heard is to be a real right which is worth anything, it must carry with it 
a right in the accused man to know the case which is made against him. He must know what 
evidence has been given and. what statements have been made affecting him: and then he 
must be given a fair opportunity to correct or contradict them. This appears in all the cases 
from the celebrated judgment of Lord Lorebura L.C. in Board of Education v. Rice? down to the 
decision of their Lordships’ Board in University of Ceylon v. Fernando®. It follows, of course, 
that the judge or whoever has to adjudicate must not hear evidence or receive representations 
from one side behind the back of the other. The Court will not inquire whether the evidence 
or representations did work to his prejudice. Sufficient that they might do so. The court 
will not go into the likelihood of prejudice. The risk of it is enough. No one who has lost a 
ease will believe he has been fairly eat if the other side has had access to the judge with- 
out his knowing .” 


From the above observations it is clear that the principles of natural justice 
require that where a question of fact has to be determined on oral evidence the 
determination must be made after giving an opportunity to the person against 
whom the evidence is sought to be used to test the veracity of the witnesses by 
their cross-examination and he must be given an opportunity to meet the case 
which is sought to be made out against him on the evidence so recorded. Ad- 
mittedly no statements of the co-prisoners were recorded in the presence of the 
petitioner nor is there any material to show that the petitioner was informed of 
those statements at any time. There is not even an averment to that effect in 
the return filed on behalf of the respondent. If the enquiry regarding the com- 
mission of the alleged prison offence would have been made in the presence of 
the petitioner, the petitioner would have had an opportunity to show by cross- 
examination of the persons on whose statements the Superintendent wanted to 
rely that those statements could not be accepted as true or that they did not make 
out the alleged prison offence. Such an opportunity has been denied to the 
petitioner and the enquiry was therefore in violation of the principles of natural 
justice. 


' The learned counsel for respondent No. L has referred us to the decision of 
the Supreme Court in Nagendra Nath v. Commr. of Hills Division* and the ob- 
servations relied upon are to be found in para. 17 of the judgment. These ob- 
servations are (p. 409) : 


“The next ground of attack against the order of the High Court, under Sipel, was that 
the High Court had erred in coming to the conclusion that there had been a failure of natural 
justice. In this connection, the High Court has made reference to the several affidavits filed 
on either side, and the order in which they had been filed, and the use made of those 
affidavits or counter-affidavits. As already indicated, the rules make no provisions for the 
reception of evidence oral or documentary, or the hearing of oral arguments, or even for 
the issue of notice of the hearing to the parties concerned. The entire proceedings are marked 
by a complete lack of formality. The several authorities have been left to their own resources 
to make the best selection. In this connection, reference may be made to the observations of 
this Court in the case of New Prakash Transport Co. Lid. v. New Suwarna Transport Co. Lid. 
In that case, this Court has laid down that the rules of natural justice vary with the varying 
constitution of statutory bodies and the rules prescribed by the Act under which they function; 
and the question whether or not any rules of natural justice had been contravened, should be 
decided not under any pre-conceived notions, but in the light of the statutory rules and provi- 
sions. Jn the instant case, no such rules have been brought to our notice, which could be said 
to have been contravened by the Appellate Authority. Simply because it viewed a case in a 
particular light which may not be acceptable to another independent tribunal, is no ground for 
interference either under Art. 226 or Art. 227 of the Constitution.” 


1 [1962] A. C. 322. 4 [1958] A. I. R. S.C. 398. 
2 [1911] A. C. 179, 182. 5 [1957] S. C.R. 98, s.c. [1957] A. LR. 
8 [1960]1 All E.R. 681, P.C. © ` ` S. C. 282. 
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On the basis of these observations it is contended that the Superintendent was 
competent to devise his own procedure and since he has followed the established 
procedure there could not be said to be any violation of the principles of natural 
justice. We have already observed that s. 46 of the Prisons Act by itself does 
not provide any detailed procedure in the matter oF? determination of the prison 
offence. Neither are there any rules dealing with this question. But that does 
not mean that the Superintendent is absolved from the duty to make an enquiry 
according to the principles of natural justice. The Supreme Court has observed 
in the above mentioned case that the question whether or not any rules of na- 
tural justice had been contravened should be decided in the light of the statutory 
rules and the provisions but on the facts in that case the Court took the view 
that no rules have been pointed out to them which could be said to have been 
contravened by the appellate authority. The argument which is canvassed be- 
fore us is not that we should reach a different conclusion on facts but what is 
argued is that there was no enquiry at all as contemplated by s. 46 of the Prisons 
Act, 1894 or that if any enquiry was made it was in violation of the principles 
of natural justice. The decision relied upon on behalf of the respondent is 
therefore of no assistance to him. It cannot be disputed that in the absence 
of any definite rules or guidance as to how an enquiry is to be made except 
the provision regarding examination of a person in s.- 46 of the Prisons Act the 
actual procedure to be adopted for such an enquiry could be decided by the 
Superintendent but, in our view, such an enquiry which we have held is of a 
quasi-judicial nature, and the determination of the question whether the peti- 
tioner was guilty of a prison offence must be made, according to the well esta- 
blished rules of natural justice. We might refer to a decision of the Supreme 
Court in A. K. Kraipak v. Union of India? in which their Lordships have made 
the following observations : 


“The dividing line between an administrative power ani a quasi-judicial power is quite 
thin and is being gradually obliterated. For determining whether a power is an administrative 
power or a quasi-judicial power one has to look to the nature of the power conferred, the person 
or persons on whom it is conferred, the framework of the law conferring that power, the conse- 
quences ensuing from'the exercise of that power and the manner in which that power is expected 
to be exercised. In a welfare State like India which is regulated and contiolled by the rule 
of law it is inevitable that the jurisdiction of the administrative bodies is increasing at a rapid 
rate. The concept of rule of law would lose its vitality if the instrumentalities of the State 
are not charged with the duty of discharging their functions in a fair and just manner. The 
requirement of acting judicially in essence is nothing but a requirement to act justly and fairly 
and not arbitrarily or capriciously. The procedures which are considered inherent in, the 
exercise of a judicial power are merely those which facilitate if not ensure a just and fair decision. 
In recent years the concept of quasi-judicial power has been undergoing a radical change. What 
was considered as an administrative power some years back is now being considered as a quasi- 
judicial power.” 


These observations clearly bring out the concept shat the instrumentalities of 
the State who are charged with a duty must disclarge their function, in a fair 
and just manner. While it cannot be disputed thet disciplined behaviour by a 
prisoner must no doubt be enforced it is also clear he must be dealt with fairly 
and justly. Fair and just treatment to the prisonzr who is said to be charged 
with a prison offence and the punishment for which has serious consequences 
can be ensured only if the enquiry under s. 46 (I) of the Prisons Act is made by 
the Superintendent in accordance with the principles of natural justice. 


We may also observe that though the provisions of s. 46 of the Prisons Act 
do not in terms require the Superintendent to state the reasons for finding the 
prisoner guilty of the prison offence, it is necessary that the reasons for finding the 
prisoner guilty are stated by him. An order which does not give reasons does 
not fulfil the elementary requirements of a quasi-jcdicial process. (See Govind- 


6 [1970] A. I. R. S.C. 150, 154. 
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rao v. State of M. P.*). As observed by the Supreme Court in m, P. Industries 
a v. Union of India? (p. 674) : 


. -The least a tribunal can do is to disclose its mind. The compulsion of disclosure 
guarantees consideration. The condition to give reasons introduces clarity and excludes or 
at any rate minimizes arbitrariness; it gives satisfaction to the party against whom the order 
is made; and it also enables an appellate or supervisory Court to keep the tribunals within 
bounds. A reasoned order is a desirable condition of judicial disposal.” 


The order passed by the Supreintendent under s. 46 of the Prisons Act can be 
challenged by the person concerned by a petition under art. 226 of the Constitu- 
tion of India and it is necessary, therefore, that the order of the Superintendent 
must disclose how he arrived at the conclusion that the prisoner was guilty of 
the prison offence. 


We have already pointed out above that there‘is nothing on this record to 
disclose that the two statements of the. co-prisoners were recorded by the Superin- 
tendent himself. There is also nothing om record to show that the petitioner 
was present when those statements were recorded or that he was called upon 
to give an explanation or was given an opportunity to show that the statements 
made by the two co-prisoners were not true. The petitioner was admittedly 
punished by awarding a major punishment and as already observed the names 
of witnesses on whose statements the ‘conclusion of guilt was reached should 
have found place in column 10 of that entry. If the names of the two co- 
prisoners are not to be found in this column, we see no reason why the necessary 
inference which must follow, namely, that these two co-prisoners were never 
examined at all should not be drawn on the basis of the document filed by res- 
pondent No. 1 himself. The entry of Shinde’s name is justified only on the 
ground that Shinde brought the written-statements of the two co-prisoners to 
the Superintendent. That would hardly make Shinde a person who can be said 
to have been examined within the meaning of s. 46 (1) of the Prisons Act. 


- Having heard the learned counsel for respondent No. 1 at some length we are 
not satisfied that there was any material as contemplated by s. 46 of the Prisons 
Act, 1894 before the Superintendent on the basis of which he could arrive at a 
. conclusion that the petitioner had committed a prison offence with which he was 
charged, apart from the fact that the enquiry, if any was made, was vitiated by 

non-compliance with the principle of natural justice and therefore the punish- 
' ment awarded to the petitioner is liable to be quashed. 


We may usefully refer to a decision of the Madhya Pradesh High Court in 
Hemchand v. State® in which a Division Bench of that Court held that where 
punishments awarded under s. 46 of the Prisons Act, 1894, were not based .on 
proper evidence there was miscarriage of justice and the punishments were liable 
to be quashed. We, therefore, quash the order of punishment made by respon- 
dent No. 1 by which the petitioner was punished with separate confinement for 
a period of thirty days and we also quash the consequent entry made in the Pu- 
nishment Register by the Superintendent. 


The poumon: is thus partly allowed. There will, however, be no order as to 
costs. 


Petition partly allowed. 


7 [1965] A. I. R. S.C. 1222. = 9 [1957] A. I. R. M. P. 48. 
8 [1966] A. I. R. S.C. 671. -_ | 
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SUPREME COURT. 


Present: Mr. Justice S.M. Sikri, Mr. Justice V. Bhargava and Mr. Justice I. D. Dua. 
C.R. BANSI v. THE STATE OF MAHARASHTRA*. : 


Prevention of Corruption Act (II of 1947), Secs. 5, 6—Public servant charge sheeted afier dismissal 
from Union service—-Appeal filed by public servant to President of India-—~Whether sanction 
to prosecule him necessary. 

Sub-sections (a) and (b) of s. 6 of the Prevention of Corruption Act, 1947, contemplate 
that the person must be employed in connection with the affairs of the Union or the State 
and not that he was employed with the affairs of the Union or the State. 

Where after the dismissal of a public servant a charge sheet was filed against him 
under s. 5 (2) of the Act and thereafter he filed an appeal to the President of India, it 
was held that previous sanction for his prosecution under s. 6 of the Act was not required 
as he had ceased to be a public servant after his dismissal and his pending appeal did not 
make him one. 


oa 


THE facts appear in the judgment. E 


Chari with Nagaratnam, Vineet Kumar and Mrs. Shyamia Pappu, for the appellant. 
Debabrata Mukherjee, with H. R. Khanna and S. P. Nayar, for the respondent. 


SIKRI J. This is an appeal by special leave against the judgment and order 
of the High Court of Judicature at Bombay dismissing the appeal of the ap- 
pellant against the conviction recorded by the Special Judge for Greater Bombay. 
The appellant was convicted by the Special Judge under s. 5 (2), read with s. 5 
(1) (a) and (d) ands. 5 (3), of the Prevention of Corruption Act, 1947 (IT of 1947) 
hereinafter referred to as the Act—and sentenced to suffer rigorous imprison- 
ment for three years and to pay a fine of Rs. 1,25,000, in default of payment 
of fine to suffer further rigorous imprisonment for one year. The Special Judge 
further directed that the amount of fine be recovered from the proponer seized; 


The following charge was framed against the appellant : 


“That you, while functioning as (a) Income-tax Officer, from about Ist April, 1947 to Noveni- 
ber, 1954 at Jalgaon, Dhulia, Godhra and Mahansa, (b) as Inspector of Income-taxfrom Novem- . 
ber, 1954 to January, 1958 at Surat and Broach, (c) as Income-tax Officer from January 1958 
to the end of November, 1961 at Bhavnagar, Dhulia, Amraoti and Ratnagiri, habitually accepted 
or obtained and habitually agreed to accept or attempted to cbtain gratification other than legal 
remuneration and obtained for yourself pecuniary advantag= by corrupt and illegal means or 
by otherwise abusing your position as a public servant, with the result that, during the said 
period, you came in possession of assets of the value of abcut Rs. 2,01, .080/- which were dis- 
proportionate to your known sources of income for which ycu could not satisfactorily account 
and you thereby committed the offence of criminal misconduct punishable under sub-s. (2) 
read with section (1) (a), (d) & (8) of section 5 of Act IL of 1947, the Prevention of Corruption 
Act, 1947., and within the cognizance of this Court”. -> 


The case of the prosecution before the Special Judge was that the appelant 
was habitually corrupt, and wherever he was posted. he used to develop personal 
contacts with the assessees, whose cases were pending before him and in his talk 
with them he tried to impress upon them that they were likely to be heavily taxed; 
he used to create a favourable psychological background and taking advantage 
of the same tried to screw out money from them; if the assesseo did not accept 
his proposal or proved to be smarter, he used to hazass him by various methods. 
The prosecution sought to establish the charge against him under 8. 5 (1) (a) of 
the Act by leading evidence of five instances :-—~ 


(i) He obtained from the witness Gopaldas an amount of Rs. 3,000 as a Joan and subse- 
quently converted it as his personal gratification for finalising income-tax cases of his firm. 


* Decided, December 15, 1970 Criminal Appeal No. 88 of 1965, from Bombay. 
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(ii) He demanded an illegal gratification of Rs 29; ue) from the witness Gopaldas to show 
him favour in the Wealth Tax Proceedings. 

(iii) He attempted to obtain bribe from P. W. 7— Motilal Bansgopal, whose income-tax 
proceedings were pending before him.’ 

(iv) He attempted to obtain, bribe from, the assessee P. W. 9, Somchand Khimji, whose 
income-tax proceedings were pending before him. _ 

(y) He also made a demand of bribe of Rs. 400 to Rs. 500 fom P. W. 93 Gulabdas Kisondas 
Bhatia of Dharangaon. 


Before the Specia] Judge the E also relied on the presumption aris- 
ing under s. 5 (3) of the Act as the accused was found to be in possession of assets 
worth about Rs. 2,01,080 which were disproportionate to his known sources of 
income. 


The learned Special Judge, in a very detailed and lengthy judgment, held that 
it was not proved that the appellant had obtained Rs. 3,000 from Gopaldas re- 
presenting that he wanted the amount as a hand-loan for taking delivery of 
the car. He further held that it was not proved. that the appellant demanded 
bribe of Rs. 10,000 from him as a motive for doing him favour in the disposal of 
his wealth tax cases. Regarding P.W. 7, Motilal Bansgopal, the Special Judge 
held that the accused had entertained- a corrupt motive in asking the assegsee 
P.W. 7 to see him at his residence ‘and this circumstance could be considered 
against him in considering the charge for the the offence of habitually being 
corrupt. Regarding Somchand, P.W. 9, the Special Judge held that the appellant 
had made an implied demand of bribe and had a guilty conscience. Regarding 
Gulabdas, he held that the allegation regarding demand of bribe from P.W. 98, 
Gulabdas, had not been proved. He summarised the findings thus : 


“Thus out of specific instances the prosecution has established only twoand it has been pio- 
ved that the accused had made an implied demand of bribe from P. W. 9, Somchand and he had 
also asked P. W.'7, Motilal to come to his residence in connection with the delay in filing the return. 
.The second instance though does not establish any demand of bribe as such, it does prove the 
proclivity of the mind of the accused and a corrupt tendency and would support the prosecu- 
tion version.” 


He further held that “the two instances haved will not themselves be sufficient 
to prove habit of bribe taking and the question is whether considering all the 
matters: before the Court it can be held that the accused is guilty of criminal mis- 
conduct and if- yes, of what category.” He further held that the appellant could 
be convicted on the strength of presumption arising under-s. 5 (3). 


_ The High Court repelled the contention of the appellant that no presumption 
arose under s. 5 (3) of the Act because no specific instances had been held to be 
proved and, at any rate, they did not amount to an offence. The High Court 
distinguished the, cases of R. S. Pandit v. State of Bihar! and Surajpal Singh 
v. The Siate of Uttar Pradesh*. The High Court further observed that the trial 
Judge had accepted the evidence regarding two instances while it was prepared 
to accept the instance involving Gopaldas also. The High Court generally agreed 
with the finding regarding diepropEoueuste assets and disbelieved the explanation 
offered by the appellant. 


Before we deal with the merits of the case, we shall take up two preliminary 
points raised by the learned counsel for the appellant, Mr. Chari. He urged 
that as. sanction had not'been given for prosecuting the appellant the whole trial 
was bad. He said that the search of the appellant’s house took place on November 
4, 1961, and on June.27, 1962, he.was dismissed from service by the Commissioner 
of Income-tax. On July 80, 1962, charge-sheet was filed in the Court of Special 
Judge. On September 21, 1962, the appellant submitted an appeal to the President 
of India and the President was pleased to convert the order of dismissal into one 
of removal. The learned counsel contends that pending the appeal the appellant 
should have been deemed to be in service and, therefore, deemed to be in service 


1 [1963] Suppl. 2 S.C.R. 652. 2 [1961]2S.C.R. 971. 
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on July 80, 1962. A similar point was raised before the Special Judge and he 
repelled the contention in the following terms : 


“For requiring a sanction to be taken before taking cognizance of an offence against a per- 
son, he must be in actual employment of the State. A mere right of appeal will not invest him 
with that status. Moreover, a person may have right of appeal, but he may not exercise the 
same and may not file the appeal. Itis purely within his discretion and the act of taking cogni- 
zance which is the course of law would not be made dependent upon such arbitrary and discre- 
tionary alternatives held by a person.” 

The Special Judge also referred to rule 23 of the Central Civil Services (Classi- 
fication, Control and Appeal) Rules, 1957, and the explanation thereto in which 
it is stated : 

“In thi: rule the expression ‘member of a Central Civil Service’ includes a person who has 
ceased to be a member of the service,” 


This explanation was also relied on before us. Regarding the explanation the 

learned Special Judge came to the conclusion that the explanation was restricted 

to that particular rule for giving the dismissed: servant a right to prefer an appeal. 

_ We agree with the conclusion of the learned Special Judge. Section 6: of- the 
Act reads as follows : 


“Previous sanction necessary for prosecution, (1) No Court shall take congnizance of an 
offence punishable under section 161 or section 164 or section 165 of the Indian Penal Code (Act 
45 of 1860) or under sub-section (2) of section 5 of this Act, alleged to have been committed by a 
public servant, except with the previous sanction, 

(a) in the case of a person who is employed in connection with the affairs of the Union and 
is not removable from his office save by or with the sanction of the Central Government; 

(b) in the case of a person who is employed in connection with the affairs of a State and is 
not removable from the office save by or with the sanction of the State Government; 

(c) inthe case of any other person, ofthe authority competent to remove him from his office. 

(2) Where for any reason whatsoever any doubt arises whether the previous sanction as 
required under sub-section (7) should be given by the Central or State Government or any other 
authority, such sanction shall be given by that Government or authority which would have been 
competent to remove the public servant from his office at the time when the offence was alleges 
to have been committed.” 


It seems to us that the person must be’ employed i in connection with the affairs 
of the Union in sub-cl. (a) and with the affairs of the State in sub-cl. (b). 
The case of the appellant would be covered in sub-cl. (a) because he had been 
employed in connection with the affairs of the Union. But the sub-section con- 
templates that the person must be employed in connection with the affairs of 
the Union and not that he was employed with the affairs of the Union. The 
policy underlying s. 6, and similar sections, is that there should not be un- 
necessary harassment of public servants. But'if a person ceases to be a public 
servant the question of harassment does not arise. The fact that an appeal is 
pending does not make him a public servant. The appellant ceased to be a public 
servant when the order of dismissal was passed. There is no force in the.con- 
tention of the learned counsel and the trial cannot be held to be bad for lack of 
sanction under s. 6 of the Act. 

The other preliminary point which the learned ise raisod was that the charge _ 
was defective. We have already set out the charge. It is true that there are 
no instances given in the charge. But as the charge is of habitually accepting the 
bribe it is not necessary that the various instances should have been mentioned. 
It was expressely so held by this Court in Biswabhusan Naik v. The State of Orissa”. 
Ta Court overruled a similar point in the following words (p. 99) : 


. But no particulars need be set out in the charge in such a case because the offence under 
soGtien 5(1) (a) does not consist of individual acts of bribe taking as in section 161 of the Indian 
Penal Code but is of a general character. Individual instances may be useful to prove the general 
averment in particular cases but it is by no means necessary because of the presumption which - 
section 5 (3) requires the Court to draw.” š 


3 [1955] 1 S.C.R. 92. 
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This Court accordingly held in that-case that there was- no illegality in the charge. 
We accordingly hold that the charge-in this case was not illegal. 

‘We may now deal with the merits of the case. This is an appeal by special 
leave, and as there are concurrent findings of fact we do not ordinarily go into 
questions of fact. But.we allowed Mr. Chari to take us through the relevant 
evidence, both oral and documentary, in order to show whether the concurrent 
findings were vitiated in any respect. He has not been able to point out any 
circumstances which may lead us to differ from the concurrent findings. It is 
- true that as far as the case of Gopaldas is concerned the High Court differed from 
the Special Judge and held that the allegations were proved. - The learned counsel 
has taken :us in detail through the material relevant to this witness and we are 
inclined to agree with, the conclusion arrived at by the High Court. But apart 
from that, the concurrent findings regarding P.W. 7, Motilal, and P.W. 9, Somchand, 
and the presumption arising under s. 5 (3) are sufficient to sustain the convic- 
tion recorded against the appellant. i. 4 

The learned counsel urged before us that if the prosecution fails to establish 
any of the offences mentioned in s. 5 (I) (a) to 5 (Z) (d), the question of assets 
being found disproportionate to the known sources of the accused becomes ir- 
relevant. A number of cases were referred to us but we are unable to agree with 
this proposition because we are bound by the ruling to the contrary given by 
this Court. j ors 

In Biswabhusan Naik v. The State of Orissa, after referring to s. 5 (1) (a) and 
s. 5 (3), Bose, J., speaking for the Court, observed (p. 97) : 


“Therefore, all that the prosecution has to do is to show that the accused, or some person on 
kis- behalf, is in possession of pecuniary resources or property disproportionate to his known 
sources of income and for which the accused cannot satisfactorily account. Once that is esta- 
blished then the Court ‘has to presume, unless the contrary is proved, that the accused is guilty 
of the new offence created by section 5, namely criminal misconduct in the cischarge of his 
official duty.” 

Then the Court proceeded to deal with the facts thus (p. 98) : 


“Now the accused was found in possession of Rs. 3,148. - He accounted for Rs, 450 of that 
sum by showing that it was paid to him at the time as a trap. He has been acquitted of that 
offence, so all he had to account for was the balance Rs. 2,698. This is a large sum for a touring 
officer to carry with him in cash while on tour, His explanation was not considered satistfactory 
and that is a question of fact with which we are not concerned in this Court. Thereforc, all that 
remains to be seen is whether this was disproportionate to his known sources of income,” 


Then the Court referred to the findings regarding his total emoluments drawn 
and the small piece of land owned by him, and observed (p. 98) : < 


**,..Once the facts set out above were found to exist and the explanation of the accused re- 
jected as unsatisfactory, section 5 (3) was at once attracted and the Court was bound to presume 
(the word used in the section is ‘shall’ and not ‘may’) that the accused was guilty under section 
5 (2), especially.as this part of the section goes on to say—~‘and his conviction therefore shall not 
be invalid by reason only that it is based solely on such presumption.’ 

- These facts alone are enough to’sustain the conviction and we need not consider the other 
matters.” - . : : í 


The conviction, therefore, of Biswabhusan Naik, in that case, solely proceeded on 
the presumption as in the esrlier part of the judgment it was observed that he 
was Separately charged and separately -prosecuted under s. 161 of the Indian 
Penal Code for three specific offences of bribe taking’ but was acquitted on all 
the counts and his conviction was only under s. 5 (2) alone. 

Similarly in C.S.D. Swamy v. The State* Swamy’s conviction was sustained 
only on the presumption. The appellant, Swamy, in that case was put up on 
trial'on charges under s. 5 (Z) (a) and 5 (1) (d) of the Act. Payments of parti- 
cular sums by way.of bribes were not proved against him. But the High Court, 
holding that. the appellant’s bare statements from the dock unsupported by any 
other acceptable evidence could not satisfactorily account for the large deposits 
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standing to his credit in his bank accounts raised the presumption under 
s. 5 (3) of the Act and held him guilty of criminal misconduct in the discharge 
of his official duty under s. 5 (1) (d) of the Act. It was contended before this 
Court that the charge relating to specific instances of bribery having failed the 
contrary presumption under s. 5 (3) of the Act should have been established. This 
Court repelled the argument in the following words (p. 472) : 


“,,.The finding of the High Court and the court below, is that the prosecution had falied to 
adduce sufficient evidence to prove those particular facts and circumstances of criminal miscon- 
duct within the meaning of s. 5 (1) (a) of the Act, but the failure to bring the charge home to the 
accused under s. 5 (1) (a) does not necessarily lead to the legal effect contended for. As soon as 
the requirements of sub-section (3) of s. 5 have been fulfilled, the Court willnot only be justified in 
making, but is called upon to make, the presumption that the accused person is guilty of crimi- 
nal misconduct within the meaning of s. 5 (1) (d)...If there is evidence forthcoming to satisfy the 
requirements of thecarlicy partofsub-s. (8) of s. 5, conviction for criminal misconduct can be 
had on the basis of the presumption which is a legal presumption to be drawn from the proof of 
factsin theearlier partof thesub-s. (3) aforesaid. That iswhat has been found by the courts 
below against the accused person. Hence, the failure of the charge under cl. (a) of sub-s. (1) of 
s. 5, docs not necessarily mean the failure of the charge under s. 5 (1) (d).” 


It will be noticed that while Bose, J., in Biswabhusan Naik v. The State of 
Orissa, held that once the presumption applies the accused is guilty of the new 
offence created by s. 5, namely, criminal misconduct in the discharge of his official 
duties, without specifying any of the sub-clauses, Sinha, J., as he then was, held 
that the offence unders s. 5 (1) (d) was made out. It is not necessary to decide 
in this case which is the correct way of putting the matter because whichever 
reasoning is adopted the case of the apellant fails. a 

The case of Surajpal Singh v. The State of Uttar Pradesh does not assist the 
appellant. It is true that, as laid down by this Court, s. 5 (3) does not create 
a new offence. But this does not meam that if the prosecution fails to prove the 
specific charges the presumption under s. 5 (3) cannot be applied. In Surajpal’s 
case what happened was that the only charge against Surajpal was of criminal 
misconduct under s. 5 (1) (c) of the Act. But since he was acquitted of the 
charge it was held that he could not be convicted of criminal misconduct referred 
to in cls. (a), (b) or (d) of s. 5 (I) of the Act for which he had not been charged. 


R. 8. Pandit v. State of Bihar also does not assist the appellant. Itis true that it 
was held in that case that s. 5 (3) does not create a separate offence but lays down 
only a rule of evidence and marks a departure from the well-established principle 
of criminal jurisprudence that onus is always on the: prosecution to bring home 
the guilt to the accused. But it does not follow from this that if the prosecution 
has failed to prove specific instances it cannot rely on the presumption. 

The learned counsel contended that if this is the law, the prosecution need not 
allege any specific instance at all and could come to Court only alleging that the 
accused had assets disproportionate to his known sources of income. This point 
does not arise in this case and is not likely to arise again because the Act has since 
been amended and the act of possessing pecuniary resources or property dis- 
proportionate to known sources of income, for which the public servant cannot 
satisfactorily account, has been made into a separate offence. Therefore we 
need not consider this example given by the learned counsel. 

Accordingly we hold that the appellant in this case had pecuniary resources 
and property disproportionate to his known sources of income. and that both 
the High Court and the learned Special Judge rightly held that the presumption 
arose under s, 5 (3). i 

We may mention that the learned counsel tried to show that the assets were 
not too disproportionate but nothing has been shown which would entitle us 
to set aside the concurrent findings on this aspect of the case. 

The learned counsel then said that a fine of Rs. 1,25,000 has been levied and 
the appellant has already undergone a sentence of about. four months. He said 
that the appellant is now on bail and it would be hard on him if we send him back 
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to jail. Ho further said that the investigation began somewhere in 1961, the trial 
began in 1963, and the expenses of- the trial-and the printing of the records has 
cost the appellant a great deal, and’ further that the State has kept Rs. 1,25,000' 
out of the seized-amount-for recovery-of the fine: The learned counsel for the 
respondent drew our attention to s. 5 (2): which. provides that any public servant 
who commits criminal misconduct in the discharge, of his duty shall be punish- 
able with imprisonment which shall not be less than oné. year but which may 
extend to seven years and shall also be liable to fine, provided that the Court may, 
- for any special reasons recorded in ‘writing, impose a sentence of imprisonment of 

less than one year. It seems to us that, in view. of the facts mentioned by the 
learned counsel for the appellant it will meet the ends of justice if the sentence 
is reduced to one already undergone,. maintaining the sentence of fine. 

In the result the appeal is allowed to the extent that sentence of three years’ 
rigorous imprisonment is altered to Bo already undergone. His bail 
bonds shall stand cancelled. Appeal partly allowed. 


' + + FUEL BENCH. 


) Before the YWon'ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Chandrachud and 
Mr. Justice Malvankar. 


RANGNATH SAKHARAM PAWAR v. DNYANDEO BABURAO KAKADE*. 


Bombay Village Panchayats Act (Bom. IHI of 1959), Secs. 88, 64, 75, 87, 120, 121—Offence under 
Indian Penal Code mentioned in s. 75(a) of Bom. Act III of 1959, taken out of cognizance 
of Nyaya Panchayat under s. 64(8) of Act—Wheiher such offence triable by Magistrate-—-Ap- 

. plicability of bar under s. 88 of Act. ' | 


Sofar as an offence under the Indian Penal Code, 1860, ‘mentioned in s. 7 5(a) of the 
, Bombay Village Panchayats Act, 1958, is concerned, where a Nyaya Panchayat is esta- 
blished but is not functioning or has ceased to function or an offence under the Code is 
taken out of the cognizance of a Nyaya Panchayat by virtue of a notification issued under 
s. 64(2) of the Act, the bar of s. 88 of the Act will not apply and the ordinary Courts of 

_ Magistrates will have jurisdiction to try the ease. 

State of Maharashira, v. ,Tulsabat Ratnaji', approved. 
_ Anna Raghu v. The State’, Chandrakant Balaji Deshmukh v. Gotiram Sitaram Deslunukh®, 
i Rukminibai Pandurang Cliaugule v. Anusaya Yallappa Bhonsale’, Putlabai Arjuna Kanse 
OW, | Sampat Balaku Kanse, and Grampanchayat of Tirpan v. Yeshwant Doulu Ghorpade’, 
disapproved. 

Becke v. Smith’, Grey v. Pearson®, Abbott v. Middléton. Ricketts v. Carpenter®, Eastern 
Counties, & C. Companies v. Marriage??, Bhim Sen v. State of U. P.Y, Wolverhampton 
Waterworks Co. v. Hawkesford®, Lachmi Chand w. Ram Pratap? and Bhaishankar v. The 
Municipal Corporation. of Bombay", referred to. 


5 


On December 24, 1968, respondent No. 1 filed a complaint in the Court of the 
J udicial Magistrate; First Class, Shrirampur, charging the petitioner and res- 
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pondent No. 2 with having committed offences under ss. 323, 447, 504 and the 
first part of s. 506, all read with s. 84, of the Indien Penal Code. On the same 
day, namely, December 24, 1968, the Magistrate issued against both the accu- 
sed process only under s. 323 read with s. 34 of tha Indian Penal Code. 


: - Before the evidence of the complainant was reccrded, a preliminary objection 
was.raised on behalf of the accused persons to the effect that by reason of the 
provisions of s. 88 of the Bombay Village Panchayats Act, 1958, the Magistrate 
had no jurisdiction to take cognizance of the complaint and the criminal pro- 
ceedings could only be entertained, tried and disposed of by a Nyaya Panchayat. 
On behalf of the accused reliance was placed on the judgment of Kamat J., in 
Anna Raghu v. The State,* in which it was held that the bar of jurisdiction of ordi- 
nary Courts enacted by s. 88 of the Panchayats Act to entertain suits specified 
in s. 78 of that Act or to take cognizance of offences specified in s. 75 of that-Act 
was complete and absolute and it had not been made dependent upon the esta- 
blishment of a Nyaya Panchayat for the area in question. The Magistrate by 
his order dated January 19, 1970 distinguished this authority on the ground that 
in the case before Kamat J., no Nyaya Panchayat had been established for the 
area in question, while in the case before him a Nyaya Panchayat had been esta- 
blished and was functioning, but jurisdiction to take cognizance of offences in 
the case before him had not been conferred upon it, and directed the trial to 
proceed further. 


The petitioner applied in revision to the High Court. 
The application came on for hearing before Madon J. who referred it to a Divi- 
sion Bench, observing in his judgment, delivered on August 26, 1970, as follows : — 


Mapon J. So far as the case before me is concerned, in my opinion, the 
reasoning of the learned Magistrate cannot be supported. If the three cases before 
this High Court, referred to above, [Anna Raghu v. T'he State, Rukminibait Pandu- 
rang Chaugule v. Anusaya Yallappa Bhonsale* and Putlabai Arjuna Kanse v. 
Sampat Balaku Kanse®] were correctly decided, it would make no difference 
whether a Nyaya Panchayat was not ‘constituted or whether it was constituted 
and was functioning but jurisdiction to take cognizance of certain offences had 
not been conferred upon it. With great respect tc my brothers Deshpande and 
Apte, I find it difficult to agree with the view taken by them that the proposition 
laid down by Kamat J., in Anna: Raghu v. The State applies also to the case of 
offences under the Indian Penal Code specified in s. 75 of the Panchayats Act. 
I also find it difficult to agree with all the observations made by Kamat J., in 
Anna Raghu v. The State. In the case before me. as in the case before Desh-. 
pande J., and Apte J., the offence in question is an offence under the ordinary 
criminal law of the country, namely, the Indian Penal Code, triable by the ordi- 
nary criminal Courts of the country specified in s. 23 of the Code of Criminal Pro- 
cedure'and not a new offence created for the first time by a special statute triable 
by a new Court set up by that statute to try such offence. The question is of 
the exclusion of jurisdiction of ordinary Courts which jurisdiction they already 
possess. Whatever argument there may be in favour of upholding the exclusion 
of jurisdiction of ordinary criminal] Courts in respect of offences under special laws 
which specify Courts for their cognizance, the same argument cannot apply to 
offences under the Indian Penal Code or to ordinary civil suits specified in s. 73 
of the Panchayats Act. It is pertinent to bear in mind that s. 88 enacts a bar 
of jurisdiction not only with respect to offences under special laws but also with 
respect to offences under the Indian Penal Code and the civil suits specified in 
s. 78. The decision of the Supreme Court in State of U. P. v. Sabir Alit is also, 
in my opinion, not apposite, for in the case before the Supreme Court there was 
‘a Court in existence having jurisdiction under the U. P. Private Forests Act to 
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take cognizance of the particular offence in that case. The Supreme Court was 
not called upon to consider the case of a Court mentioned in an Act, other than 
the Indian Penal Code, for trial of offences under that particular statute which 
Court, however, had not been constituted and was not brought into existence. 
Before Kamat J., a Nyaya Panchayat for Vasagade had not‘been constituted. 
It is not clear whether in the case before Deshpande J., a Nyaya Panchayat 
was constituted or not or,-even if constituted, whether it could not take cogni- 
zance of the offences under ss. 323 and 504 by reason of the Government Order 
dated April 19, 1961. In my opinion, in either case the position.in law cannot 
be different, in any event so far as offences under the Indian Penal Code are con- 
cerned. Section 88 must be considered in its totality with reference to its con- 
sequence on the jurisdiction of both the ordinary civil Courts and the ordinary 
criminal Courts. 


The position which ‘arises where special forums are set up has been explained 
in Wolverhampton Waterworks Co. v. Hawkesford®, by Willes J., in the follow- 
ing passage, which has now become a classic: 


“... There are three classes of cases in which a liability may be established founded upon 
statute. One is, where there was a liability existing at common law, and that liability is affirmed 
by a statute which gives a special and peculiar form of remedy different from the remedy which 
existed at common law: there, unless the statute contains words which expressly or by necessary 
implication exclude the common-law remedy, and the party suing has his election to pursue either 
that or the statutory remedy. The second class of cases is, where the statute gives the right 
~ to sue merely, but provides no particular form of remedy: there, the party can only proceed by 
action at common law. But there is a third class, viz. where a liability not existing at common 
law is created by a statute which at-the same time gives a special and particular remedy for 
enforcing it....The remedy provided by the statute must be followed, and it is not com- 
petent to the party to pursue the course applicable to cases of the second class.” 


In Lachmi Chand v. Ram Pratap®, a Full Bench of the Patna High Court con- 
sisting of five Judges pointed out that in addition to the three classes enumerated 
by Willes J., there can be a fourth class where the special tribunal which a sta- 
tute has authorised or contemplated is not brought into existence. That there 
can be such a fourth class was also accepted by a Division Bench of the Calcutta 
High Court in Gopesh Chandra v. Benode Lal’. The question was considered in 
great detail by a Division Bench of the pre-Partition Lahore High Court consist- 
ing of Harries ©. J., and Mahajan J., (as he then was), in Sat Narain v. Hanu- 
man Parshad®, and it was held that the mere contemplation of special tribunal 
is not enough to oust the jurisdiction of the civil Courts. The special tribunal 
must come into being and having come into being it must function effectively 
and till that stage is reached, the right being a civil right is enforceable in the 
ordinary. civil Courts under s. 9 of the Code of Civil Procedure. If the special 
tribunal does not come into existence or having come into existence erroneously 
refuses to deal with matters with which it is entrusted, there is no ouster of the 
jurisdiction of the civil Court. In my opinion, the same principle would apply 
to taking cognizance of offences, in any event of. offences under the Indian Penal 
Code. 


- On a réading of ss. 68, 64, 78, 75 and other relevant sections of the Panchayats 
Act it is not possible to accept Mr. Sali’s submission that the moment a Nyaya 
Panchayat is established it automatically becomes invested with the jurisdiction 
specified in ss. 78 and 75. It is true that ss. 73 and 75 define the ambit of the 
civil and criminal jurisdiction of Nyaya Panchayats, but such jurisdiction be- 
comes exercisable only when the State Government issues an order under sub-s. (3) 
of s. 64. The argument of Mr. Sali that under that sub-section only a special 
order can be passed with respect to a particular Panchayat for curtailing its 
jurisdiction is contrary to the express provisions of that section. Sub-section (3) 
in terms authorises a State Government to issue either a “general or special 
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order”. : Such an order is required to-be passed in order that a Nyaya Panchayat 
may become invested with and commence to exercise jurisdiction contemplated 
by ss. 73 and 75. Curtailing ‘of jurisdiction by a special order as envisaged by 
Mr. Sali is expressly provided for by sub-s. (5)'of s. 64 under which when a State 
Government is of the opinion that a Nyaya Panchayat has been incompetent 
in the exercise of its powers, or has been guilty of abuse of its powers, the State 
Government. nay, by notification ‘in the Official: Gazette, withdraw all or any 
of.the powers. vested in or conferred on such Nyaya Panchayat. Sections,73 and 
75, in my opinion, merely circumscribe the ambit af the civil and criminal juris- 
` diction which a Nyaya Panchayat can exercise. They are not sections which 
create jurisdiction-in a Nyaya Panchayat or invest a Nyaya Panchayat with 
such jurisdiction. That is to be done only by an order issued by the State Go- 
vernment under sub-s. (3) of s. 64. With utmost respect, I find it difficult to agree 
with my brother Kamat that the interpretation placed by him upon s. 88 is one 
which follows from the plain meaning of that secticn or that it does not matter 
what the consequences are. It is a cardinal rule of interpretation of statutes 
that an Act is to be regarded as a whole and the meaning of a section may be 
controlled: by other individual ‘sections in the same Act. In this context I 
need only: quote the ‘following passage from Maxwell on the Interpretation of 
Statutes, Twelfth Ed., pp. 58-60: 


“Passing from the external aspects of the statute to its contents, it is an elementary rule 
that construction is to be made of all the parts together, and not of one part only by itself. It 
has been said that one of the safest guides to the construction of sweeping general. words which - 
are hard to apply in their full literal sense is to examine other words of like import in the same 
instrument, and to see what limitations must be imposed cn them; and if it is found that a 
number of such expressions have tobe subjected to limitations and qualifications, and that such 
limitations and qualifications are of the same nature, that circumstance forms a strong argu- 
ment for subjecting the expression in dispute to a like limitation and qualification. 

(i) Individual words are not considered in isolation, but may have their meaning deter- 
mined by other words in the section in which they occur. ... 

(ii) The meaning of a section may be, controlled by other individual sections in the same 
Act. So too, the apparently general language’ of a schedule may be restricted by the more 
specific provision of one of the sections of the statute,” 


_ It is well established that the rule that the plain, words of a statute must 7 
given their full, effect is subject to.the modification which is often referred to as 
the ‘‘golden rule”. This golden rule was thus stated by Baron Parke in Becke 
v. Smith’: : ; i Hoi : 

“Tt is a very useful rule, in the construction of a statute, to adhere to the ordinary meaning 
of the words used, and to the grammatical construction, unless that is at variance with-the’ 
intention of the legislature, to be ¢ollected from ‘the ‘statute itself, or leads to any manifest’ 
absurdity or repugnance, in which case the language may be varied or modified, so as to arog 
such inconveniénee, but no further.” 


As pointed’ out by Viscount Simon L. ©. in N okes v. Doncaster Amalgamated 
Cea (p. 1022) : 


„if the choice is between two interpretations, the narrcwer of which would fail-to achieve 
the manie purpose of the legislation, we should avoid a corstruction which would reduce ‘the 
legislation’ to futility and should rather accept the bolder construction based on the view that. 
Parliament would legislate only for the purpose of bringing about an effective result.” (The italics 
are mine). 

It is also not true that the consequences which may follow an interpretation to 
be put upon a statute are of no consequence and need not be considered by the 
Court and need not be taken into account. The position has been thus sum- 
marised by Maxwell at p. 105: l 

“Before adopting any proposed construction of a passage susceptible of more than one 
meaning, it is important to consider the effects or consequences which would result from it, for 
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they often point out the real-meaning of the words. There are certain objects which the legis- 
lature is, presumed not to intend, and a construction which would lead to any of them is there- 
fore to be avoided. | It is not infrequently necessary, therefore, to limit the effect of the words 
contained in an enactment (especially general words),:and sometimes to depart, not only from 
their primary and literal meaning, but also from the rules of grammatical construction in cases 
where it seems highly improbable that the wordsin their wide primary or grammatical meaning 
actually express the real intention of the legislature. It is regarded as more reasonable to hold 
that the legislature expressed its intention in a slovenly manner, than that a meaning should 
be given to them which could not have been intended. 35 


In me words of Romer L. J. in Fry v. Inland Revenue Commissioners™ (p. 105) : 


„The court, then, when faced with two possible constructions of legislative language, 
is entitled to look at the results of adopting each of the alternatives SCAR CRUVELY in its quest 
for the true intention of Parliament.” w 


In Artemiou v. Procopiou!®, Danckwerts L.-J. observed (p. 888) : 


“An intention to produce’an unreasonable ou is not to be imputed to a statute if there 
is some other construction available.” 


In Harrison-Broadley v. Smith, the Court of Appeal in England refused to 
place a construction on 8. 2 (1) of the Agricultural Holdings Act, 1948, which 
would have led to an absurd’ result. As Harman L. J. said in that case 
(p. ee) | - 

When one produces a result as bizarre as that, it is diae to „pause and consider whether 
the statute really obliges one to do so.” és ae ! 


Mr. Sali drew my attention to a passage ate p- “187 in Maxwell on the Interpre- 
tation of Statutes, Twelfth Edition, where the following observations of Lord 
Radcliffe in Smith-v. Hast Elloe Rural District Council“ are quoted : 


“ *...whatever innocence of view may have been allowable to the lawyers of the eigh- 
teenth and nineteenth centuries, the twentieth century lawyer is entitled to few assumptions 
in this field. It is not open to him to ignore the fact that the legislature has often shown in- 
difference to the assertion of rights which courts of law have been accustomed to recognise and 
enforce, and that it has often excluded the authority of courts of law in favour of other pre- 
ferred tribunals.” ” ` ` 


I fail to see the relevance of mare passage. . The ‘question before me is not whe- 
ther the Legislature can deprive the ordinary Courts of jurisdiction by setting up 
special Courts. -The question is whether a special Court or Tribunal which has 
not been established and has not been brought into existence can, by the mere 
fact that the statute contemplates its, being set up, deprive. ordinary civil and 
criminal Courts of their jurisdiction so as.to-leave persons either without any 
remedy or only with a’ most vexatious and inconvenient remedy for enforcing 
their rights under the ordinary law or leave criminals free at large without being 
punished for thier crimes. Mr. Sali also drew my attention to the eae sen- 
tence on p. 187 of. Maxwell on the Interpretation ọf Statutes, Twelfth Ed. 


“If two sections of the same statute ‘are repugnant, the known rule is-that the last must 
prevail. ” l : 


On the basis of this sentence Mr. Sali submitted. that se. 78, 75 and 88 were in- 
consistent with sub-s. (3) of s. 64.of the Panchayats Act and, therefore, they 
must prevail over the provisions of that sub-section. The sentence as ‘relied 
upon by Mr. Sali is detached from its context. It is the opening sentence in 
Chapter 9 of Maxwell’ s book, which Chapter is*headed ‘‘Construction to aviod 
collision with other provisions’. The sub-heading under ‘which that sentence 
occurs is’ ‘“Repugnancy to be avoided” and the very next, sentence which follows 
is: < a SA T 

. But, on the general principle that an author must be supposed not to have intended to 
contradict himself, the court will endeavour to construe the language of the legislature in such 


-11 [1959] L.R.1Ch. 86. “` ©- 018) [1964] 1 ALE. R. 867: 
12 [196611 Q. B. 878. > 4. ve 14 [1956] A.C..736. 
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a way as to avoid having to apply the rule, leges posteriores priores contrarias abrogant.”’ 


Having carefully considered the relevant provisions of the Panchayats Act, 
I am unable even to see any inconsistency or conflict between them. In my 
opinion, they are easily capable of being read as a harmonious whole. The ab- 
sence of words in s. 88 to the effect that it will apply to a particular area only 
after a Nyaya Panchayat is established does not, in my opinion, alter the position 
because the same result follows if s. 88 were read not in isolation but ih the sett- 
ing of Chapter VI of the Panchayats Act and in the context of the other sections 
contained therein. So far as jurisdiction with respect to offences is concerned, 


the position is made further clear by s. 87 of the Panchayats Act which provides 
as follows: 


“Return of complainis.-Any Magistrate or Munsif-Magistrate upon receiving a complaint 
of facts constituting an offence cognizable by a Nyaya Panchayat shall return the complaint for 
presentation to the Nyaya Panchayat having jurisdiction to try the same.” 


Under s. 87, therefore, a Magistrate or Munsif-Magistrate is to return a comp- 
laint for presentation to the Nyaya Panchayat only: when a Nyaya Panchayat 
has jurisdiction to try the offence specified in the complaint and not otherwise. 
Unless a Nyaya Panchayat were in existence and invested with jurisdiction by 
a notification issued under s. 64 (3) to take congnizance of that particular offence, 
it cannot be said to be a ‘“Nyaya Panchayat having jurisdiction to try the same” 
and the question of returning the complaint for presentation to a Nyaya Pan- 
chayat would not arise. I do not find it possible to accept the argument that 
s. 88 provides an effective remedy to an aggrieved party in a case where there does 
not exist a Nyaya Panchayat competent to try the suit or take cognizance of the 
offence. The remedy suggested at the Bar was that in such a case in civil matters 
a litigant should make an application to the District Judge and in criminal mat- 
ters the aggrieved party or the State should make an application to the Sessions 
Court to pass an order in writing directing the ordinary Courts of the land to try 
the matter. This supposed remedy is so vexatious and so inconvenient that, 
in my opinion, the Legislature could never have intanded it. From the provisions 
of ss. 78 and 74 it is clear that the civil jurisdiction conferred upon Nyaya Pan- 
‘chayats is in petty civil disputes. Similarly, serious criminal offences are not 
made congnizable by a Nyaya Panchayat and Nyaya Panchayats have not been- 
conferred any power to inflict a sentence of imprisonment, not even imprison- 
ment in default of fine. The Panchayats Act provides for the constitution of 
Nyaya Panchayats in order to facilitate the administration of civil and criminal 
justice in villages in petty matters, not in’ order to render it more vexatious, 
more harassing and more expensive to litigants. It could never have been the 
intention of the Legislature that persons residing in villages should be compelled 
to travel every time to the District town in order to make an application to the 
District Judge or to the Sessions Judge. In my opinion, the power conferred by 
s. 88 upon District and Sessions Courts to pass an order in this behalf would 
not extend to a case where no Nyaya Panchayat has been constituted for the 
area in question or, if constituted, has not been invested with jurisdiction to try 
the suit or offence in question. Section 88 contemplates four classes of cases in 
which the District or the Sessions Court may mak; such an order. The first is, 
where under s. 108 a Nyaya Panchayat makes a reference to the District Court 
‘or to the Sessions Court for orders where it is of tie opinion that a suit or case 
before it is of such a nature or of such importance that it ought to be tried by a 
Court or is of the opinion that the accused in a case ought to receive a punish- 
ment different in kind from or more severe than that which such Nyaya Pancha- 
yat is empowered to inflict. The second is, where under s. 120 on an applica- 
tion of an aggrieved party or otherwise or on a reference made by a Nyaya Pan- 
chayat under s. 108 the District or the Sessions Court has quashed any proceed- 
‘ings of a Nyaya Panchayat or cancelled any decree or order passed by it. The 
third is, where “any Nyaya Panchayat is not functioning in any group of vil- 
lages” and lastly “for any sufficient cause”. Mr. Sali relied upon the third and 
the fourth classes of cases referred to in s. 88. In Mr. Sali’s submission, the 
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phrase “Nyaya Panchayat is not functioning’ would include a case where a 
Nyaya Panchayat has not been constituted or where it has been constituted but 
by a notification under s. 64 (3) complete jurisdiction under s. 78 or 75 is not 
conferred upon it. To “function”. is defined in the Shorter Oxford English Dic- 
tionary, Vol. I, at page 761, column 3, as “to fulfil a function; to perform one’s 
part; to act”. ‘The third class specified in s. 88, therefore, contemplates a con- 
tingency where a Nyaya Panchayat is established but is not functioning or has 
ceased to function and it does not apply to the case where a Nyaya Panchayat 
is not in existence or, if constituted, has not been invested with jurisdiction to 
try that particular matter. Similarly, on the construction which in my opinion 
should be placed upon this section, the expression ‘“‘for any sufficient cause” 
would not include the case of a non-existent Nyaya Panchayat or of a Nyaya 
Panchayat not possessing jurisdiction to try a particular suit or offence but would 
apply to cases where a Nyaya Panchayat is in existence and is functioning and 
possesses jurisdiction to try the suit or offence in question, but for certain reasons 
the District or the Sessions Court considers it desirable that the matter should 
be tried not by that Nyaya Panchayat but by a civil or criminal Court, as the 
case may be. 

The question is one of considerable importance and in view of this, Chandra- 
chud J. gave leave to the applicant to approach the High Court directly in revi- 
sion without first going to the Sessions Court. In my opinion, the question aris- 
ing in this revision application requires to be considered by a Division Bench. 

I accordingly direct that the papers in this revision application be placed be- 
fore the learned Chief Justice for his orders placing the revision application be- 
fore a Division Bench for hearing and final disposal. 


The revision application was heard by a Full Bench composed of Kotval C. J. 
and Chandrachud and Malvankar JJ. 


Cri. Reon. Appln. No. 228 of 1970. 

M. V. Salt, for accused No. 1. 
V. H. Gumaste, Government Pleader,’ for the State. 

Cri. Revn. Appin. No. 414 of 1970. 
V. P. Tipnis and G. S. Gupte, for interveners. 

Cri, Revn. Appin. No. 882 of 1970. 
V. N. Ganpule, for the accused interveners. 

Cri. Revn. Appln. No. 894 of 1970. 
S. C. Pratap, for the complainant intervener. 

Cri. Revn. Appin. No. 988 of 1970. 
K. Y. Mandlik for V. Hipparkar, for complainant intervener. 

Cri. Reference No. 41 of 1970: 
F. H. Gumaste, Government Pleader, for the State. 
N. S. Shastri, for the accused. 

Cri. Reference No. 8 of 1971. 
V. H. Gumaste, Government Pleader for the State. 


KotvaL C.J. This criminal revision application has been referred to a Full 
Bench because it involves the decision of an important and an oft recurring ques- 
tion as to the proper interpretation of s. 88 of the Bombay Village Panchayats 
Act, 1958 (Bombay Act No. III of 1959). 

Rangnath Sakharam Pawar the applicant along with Baban Bhagaji Gorane 
opponent No. 2 were charged with offences under ss. 828, 447, 504 and 506 (Part 
(1)) all read with s. 34 of the Indian Penal Code before the Judicial Magistrate, 
First Class, Shrirampur in Criminal Case No. 1135 of 1968. The Magistrate 
decided to issue summons only under s. 328 read with s. 34, Indian Penal Code. 
Before evidence on behalf of the complainant could be recorded, however, a 
preliminary objection came to be raised on behalf of the accused. The objec- 
tion was that the Judicial Magistrate, First Class, Shrirampur, had no jurisdiction 
to try those offences because they were offences which were mentioned in s. 75 
of the Act and, therefore, by virtue of-the provisions of s. 88 of the Bombay Vil- 
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lage Panchayats Act the jurisdiction of the Magistrate was barred. Reliance 
was algo placed before the Magistrate upon the judgment of Mr. Justice Kamat 
in Anna Raghu v. The State’, in which it has‘ bean held that the bar of juris- 
diction of the regular criminal Courts, under the Code'of Criminal Proceduré en- 
acted by s. 88 to take cognizance of offences specified in g..75 of the Bombay 
Village, Panchayats Act’ was complete and absolute and it was not dependent 
upon the establishment or existence of a Nyaya Panchayat for the area in 
question. 


‘The. learned Macivirste rda me preliminary objection. He relied upon 
the provisions of s. 63 and s. 64 (2) and (3)-of thas Act and held that the plain 
reading of s. 64 (3) of: the Panchayats Act makes it clear that unless a Nyaya 
Panchayat is invested with powers to try certain offences mentioned in-s. 75 of 
the Panchayats Act a Nyaya Panchayat ipso facto on its establishment cannot 
take cognizance of and try all the offences mentioned in s. 75 of the Panchayat 
Act. As regards the decision in Anna Raghu’s case the learned Magistrate 
distinguished it on the ground that in that case no Nyaya Panchayat had, been 
established for the area in question while in the case before him a Nyaya Pancha- 
yat had been established and was functioning but only the jurisdiction to take 
cognizance of; the offences in the case (i.e. s. 823/34, Indian Penal Code) before 
him had not-been conferred upon it. He therefore held that he could proceed 
with the trial before him.. That order passed on the preliminary eniochom is 
being challenged in the present Criminal Revision Application. 


The revision application ‘came initially before Mr. Justice Madon before whom 
again the decision in Anna Raghu’s case as also a number of subsequent deci- 
sions of single Judges of this Court (to which we will presently refer) were relied 
on. Madon J. pointed out that in Anna Raghu’s case the offence with which 
Kamat J. was concerned was an offence under s. 52 of the Panchayats Act and 
that was an offence which was created only under that Act and the ratio of the 
decision in Anna Raghu’s case must therefore be limited only to offences arising - 
under that Act. In so far as Kamat J. had made further observations in consi- 
dering s. 88 of the Panchayats Act as regards offen: ces under other Acts or under 
the Indian Penal Code, Madon J. was unable to accept the ratio of the decision 
in Anna Raghu’s case. Since similar observations‘ were also made by several 
single Judges of this Court in subsequent cases Madon J. thought it fit to refer 
the Criminal Revision Application to a larger, Beneh. 


Unfortunately by the time the reference came before a Division Bench con- 
sisting of my learned brother Malvankar J. and myself the decision of a Division 
Bench of this Court further,intervened. That was,the decision of the Division 
Bench (Deshmukh and Apte JJ.) in Vatsalabai Sakharam Kokate v. Ganesh 
Ramchandra Salunke? and since we: were of the viaw that we could not, accept 
the ratio of the decision in Anna Raghu’s case in its entirety, which case had 
already been followed by the Division- Bench in Vatsalabai Sakharam Kokate v. 
Ganesh Ramchandra Salunke, we decided to refer the present Revision Applica- 
tion to a Full Bench. 


. “Much the same or similar ‘contentions as were advanced before the ‘learned i 

trying Magistrate and before Madon J, have been' advanced before us on behalf 
of the applicant by Mr. Sali, but before we state tiose contentions and proceed 
to deal with them it is best that we first refer to some of the provisions of the 
law which fall to be construed.. The Bombay Village Panchayats Act is a com- 
paratively-recent legislation. It was enacted on January 23, 1959 but by virtue, 


of's. 2(2) it came into force on June 1, 1959. Its purpose and object is clear from, 
its preamble ‘which reads 


i “Whereas” it is, expedient to amend and ‘consolidate the law relating to the solialibation: 
* and administration ‘of village panchayats in the State of Bombey with a view to establishin ga vill-, 
age panchayat. for every village or group of villages and investing them with such powers and 


H (19697 71 Bom. LR, 496. ` ` " No. 1074 of 1970, decided by Deshmukh and 
2 <:(1971). Criminal Revision Application . Apte JJ., on July 14, 1971 (Unrep:): 
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authority as may be necessary to enable them to function as units of local self-government 
and of development activities in rural areas, and for certain other matters,” 


Section 3 (3) defines the word ‘‘case” to mean with reference to any judicial pro- 
ceedings, a criminal proceeding in respect-of any offence triable by a Nyaya 
Panchayat.: Section 8 (12) defines “Nyaya Panchayat” to mean a Nyaya 
Panchayat constituted or deemed to have been constituted under this Act. for 
the purpose of the trial of suits and cases. The first five Chapters deal with the 
Gram Sabhas and establishment and ‘constitution’ of Panchayats, their adminis- 
trative powers and duties, its property and fund;:and its establishment, budget 
and accounts. We are not concerned with any of these provisions. 


It is Chapter VI that provides for the constitution and powers of Nyaya 
Panchayats. Section 68 deals.-with establishment of Nyaya Panchayats 
and provides that there shall be.a Nyaya Panchayat for the administration 
of civil and criminal justice in a group of villages, not being less than five 
in number, as the State Government may by notification in the Official Gazette 
determine. - There is a provision that the villages comprising a group shall, as 
far as possible, be contiguous. Section 64 provides for the constutition of Nyaya 
Panchayats and their powers and in substance it makes a mandatory provision 
that the Nyaya Panchayat shall consist of one person elected ‘by each panchayat 
and a woman, if any, nominated in the manner provided. Each Panchayat is 
enjoined after the election of the Sarpanch and Upa-Sarpanch to elect out of the 
members of the Gram Sabha of that village, in the manner prescribed one person 
for the purpose of constituting the Nyaya Panchayat and there is a specific pro- 
vision that the Sarpanch and the Upa-Sarpanch of ‘the ‘Panchayat shall not be 
eligible for being chosen as, and for being a member of the Nyaya Panchayat. 
Sub-section (2A) is a provision to ensure that one'woman at least is on the Nyaya 
Panchayat and sub-s. (2B) lays down the qualification for being a member of 
the Nyaya Panchayat namely that no person shall be eligible for election or 
nomination as a member of a Nyaya Panchayat unless he has completed the age 
of twenty-five years and shall have passed “such educational test as the State 
Government may from time to time prescribe jn this:behalf”: We were informed 
that: under the Rules this test was the fourth standard in the vernacular. We 
are not concerned with ‘the. other sub-sections of s. 64, but sub-ss. (3), (4) and (8) 
are important and very material for the purposes of Lacing the controversy 
that has been raised. ' 


Sub-section (3) of s. 64 runs as follows : 


“(3) The Nyaya Panchayat conitituted as aforesaid, may exercise ‘all or any of the powers 
mentioned in sub-sections (1) and (2) of section 73 and section 75, as the State Government may 
by general or special order specify i in this behalf.” yi 


Sub-section (4 provides : p RE dien G 3 


- (4) The State Government may at any time, by notification in the Official Gazette, direct 
that such Nyaya Panchayat shall exercise all or any of the Judicial ponsi mentioned in sub- 
section (3) of section-73 and section WO Se a 


Sub-section (5) provides : cs Sa ee, 


(5) Ifin the opinion of the State Government a Nyaya Panchayat has been incompetent 
in the exercisé, or has beeri guilty of thé abuse of its powers, the Government may at any time 
by notification in the Official Gazette withdraw all or. any of the powers vested in, or conferred 
on, such Ni yaya Panchayat.” 


It will be noticed that sub-s. (8) 'of.s. o4 refers t two sectious: s. 78 and s. 75. 
Section 78 we are not concerned with here, because .s. 78 deals with suits triable 
by Nyaya Panchayats, but s. 75 is material. The SPSERNNS part of s. 75 runs as 
follows : 


' “A Nyaya Panchayat shall take cognizance of and ey: all or- aiy al the following offences 
(including the abetment thereof, or attempt to commit aa such offences) subject to the pro- 
visions of sub-section (5) of section 64.” P-O y g 


L 
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Then follows (in cls. (a) to (f)) a long enumeration of offences under the Indian 
Penal Code and under other special laws including the Village Panchayats Act 
itself. So far as we are concerned, the offence charged in the present case against 
the accused was under s. 323 read with 34 and she relevant enumeration is in 
s. 75 (a) as follows: 
Section 

“Voluntarily causing hurt si i es as 7 323” 
Similarly other sections are referred to and while we are mentioning this section 
we may refer to the other offences, because we wil. have to refer to them subse- 
quently. These are: 


‘“*75(a) Under the Indian Penal Code— 


Negligently doing any act known to be likely to spread the infection of any Section 
disease dangerous to life bs ss ia a ae a ae .» 269 
Fouling the water of a public spring or reservoir r : m ater ATT 
Causing danger, obstruction orinjury to any person in ay üble way ss .. 283 
Voluntarily causing hurt .. ; te 3% ae sig es a .. 823 
(which we have already quoted aioe) 
Assault or use of criminal force otherwise than on grave and sudden provocation .. 3852 
Assault or use of criminal force on grave and sudden provocation a i -. 358 
Theft, where the value of the property stolen does not exceed Rs. 50 we -. $879 
Mischief when the loss or damage caused docs not exceed Rs. 50 in value a .» 426 
Criminal trespass .. sf ee S TEE ae oa F . 447 
House trespass si 3 -. 448 
Dishonestly breaking open or inoin y oloved receptacle naing or sup- 
posed to contain property ote ve ve j .. 461 
Intentionalinsult with intent to ao a Dreach of the sacs oe ga .. 504 
Criminal intimidation s “ia ne es as ee ie .. 506 
Misconduct in publie by a drunken orda bie os T a .. 510” 


Then there is an enumeration in the subsequent clauses of s. 75 of the various 
offences under special Acts such as Prevention of Cruelty to Animals Act, 1890, 
the Bombay District Vaccination Act, 1892, the Vaccination Act, 1880 in its 
application to the Vidarbha region, the Hyderabad Vaccination Act, 1951, the 
Bombay Primary Education Act, 1947 and similar Acts in other areas of Maha- 
rashtra and then an enumeration of offences ‘‘Under this Act”? namely the Bombay 
Village Panchayats Act. The offences specified under the Bombay Village Pan- 
chayats Act are the offences created under ss. 52, 53, 54, 176 and 177. There 
is a proviso to s. 75 which says ‘‘Provided that no offence of theft shall be cog- 
nizable by any Nyaya Panchayat unless an accused person has been either ap- 
prehended or recognised and named.” 

With this resume of the provisions of the Act, we now turn to s. 88 under which 
the objection was raised before the trying Mag:strate. Section 88 has been 
amended first under the Maharashtra Act 36 of 1955 and next under the Maha- 
rashtra Act 34 of 1970 with effect from January 1,1971. We are not concerned 
in the present case with the latter amendment but cly with the section as amen- 
ded under the first amendment by the Maharashtra Act XXXVI of 1965. That 
section runs as follows : 


“Bar of jurisdiction of courts in suits and cases.: 88. Notwithstanding anything con- 
tained in any law for the time being in force, no court shall entertain any suit specified in section 
73 or take cognizance of any offence specified in section 75 unless and until the District or the 
Sessions Court, as the case may be, has passed an order in writing under section 108 or 120, or 
on being satisfied that any Nyaya Panchayat is not functioning in any group of villages or for any 
sufficient cause, otherwise directs.” (the intalics are ours). 


The words which are italicised were the words which were added by s. 42 of the 
Maharashtra Act 36 of 1965. The operative words which create the bar under 
s. 88 are “‘no court shall take cognizance of any offence specified in section 75” 
and the whole argument on which the objection was raised before the trying 
Magistrate, and in this Court before us, has been, that these words are plenary 
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and admit of no qualification or exception and therefore all that the Court has 
to see is whether an'offence is specified in s. 75 and if it is specified in s. 75, then 
no Court can take cognizance of it except the Nyaya Panchayat under the Act. 
This of course has been the contention of counsel subject to the condition laid 
down by the words “unless and until the District or Sessions Court, as the case 
may be,...on being satisfied that any Nyaya Panchayat is not functioning in 
any group of villages or for any sufficient cause,.otherwise directs.” 

To appreciate the full ambit of this contention one important event remains 
to be mentioned and it is this that on April 19, 1961 the Government of Maha- 
rashtra under powers vested in them under s. 64 (3) issued a notification pur- 
porting to specify certain powers which every Nyaya Panchayat constituted 
under s. 64 may exercise and that notification is as follows : 


“ORDER NO. V. P. A. 1159-P dated 19-4-61. ; 

In exercise of the powers conferred by sub-section (3) of section 64 of the Bombay Village 
Panchayats Act, 1958 (Bom. IIT of 1959), the Government of Maharashtra hereby specifies 
the following powers which every Nyaya Panchayat constituted under that section may exercise, 
that is to say :— 

(a) powers in respect of suits mentioned in sub- sections (1) and (2) of section 73 of the 
said Act; and 

(b) powers in respect of offences mentioned in section 75 except those under sections 323, 
852, 358, 379, 426, 447, 448, 461, $04,506 and 510 of the Indian Penal Code, 1860.” 


With clause (a) of the Notification again we are not here concerned because 
it relates to suits under s. 73, but cl. (b) is important. It is not merely a clause 
which confers powers but also limits the powers. It is in two parts. It gives 
powers to the Nyaya Panchayat in “respect of offences mentioned in section 75” 
and then limits them by saying ‘‘éxcept those under sections 828, 352, 358, 
379, 426, 447, 448, 461, 504, 506 and 510 of the Indian Penal Code”. We have 
already referred to the provisions of cl. (a) of s. 75 and enumerated the offences 
of which a Nyaya Panchayat can take cognizance of and try and a comparison 
of that enumeration with the offénces which are excepted from the cognizance 
of the Nyaya Panchayat shows that only the following residue is left namely the 
offences under ss. 269, 277 and 288 of the Indian Penal Code which could be 
tried by the Nyaya Panchayat under s. 75 (a). Practically the power to try 
most of the offences enumerated in cl. (a) of s. 75 has been taken away. 

Despite this delimitation of the powers of the Nyaya Panchayat to take cog- 
nizance under s. 75 the contention is advanced that under s. 88 no Court can 
take cognizance of any of those offences specified in s. 75 unless and until the 
District or the Sessions Court otherwise directs. We are concerned in the pre- 
sent revision with the offence under s. 823 and although it is charged in conjunc- 
tion with s. 84, since s. 34 does not create any ‘separate offence, we are really 
concerned with the offence under s. 323 only. It has been urged that even though 
by virtue of the notification of 1961, this offence is no longer triable by the Nyaya 
Panchayat because it is withdrawn from the cognizance of the Nyaya Panchayat, 
nonetheless it is specified in s, 75 and if it is specified in s. 75 then no Court can 
take cognizance of it and in the present case there was no approach by the com- 
plainant.to the Sessions Court for an order otherwise directing. Therefore the 
trying Magistrate would have no jurisdiction to try the offence under s. 323. 
Reliance is again placed upon the decision in Anna Raghw’s case in which as we 
shall présently show there are, no doubt, some observations which refer to the 
offences under the Indian Penal Code and in regard to which it holds that the 
bar under s. 88 is an absolute bar irrespective of whether there is a Nyaya Pan- 
chayat in existence to try those offences or not. By extension of the principle of 
that case it is also argued that even if the offence under s. 823 is no longer within 
the cognizance of Nyaya Panchayat nonetheless the bar under s. 88 would con- 
tinue to operate because it is an absolute bar. 

The contention on behalf of the State has been that both s. 75 and s. 88 are 
subject to the provisions of s. 64 (3) of the Act and that having regard to the ob- 
ject and purpose of the enactment as well as to the context in which ss. 64, 75 
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and 88 are placed, s. 75 cannot be read divorced from the provisions of s: 64 
although s. 75 merely refers to one such-section namely Aa (5) of s. 64.: ave 
proceed to examine. this contention. > 
First and foremost we notice that s. 75 is a a nioni section at all. 

It does not purport to deal with what are the powers of a Nyaya Panchayat or 
the jurisdiction of a Nyaya Panchayat. All that it lays down is, what are the 
offences cognizable- by a Nyaya Panchayat. Now it is almost axiomatic. that ' 
no Court can. take cognizance ‘of:an offence unless it is first endowed with the 
power or jurisdiction to try that: offence. In criminal law there.is a clear cut 
distinction between the jurisdiction of a Court and: its power to take cognizance 
of offences, although in some respects the two subjects may ‘overlap. ao 


Bearing in mind this distinction we revert to the provisions of thé relevant 
sections. ‘The only section in the Act which confers power' or jurisdiction upon 
a Nyaya ‘Panchayat is s. 64 and particularly‘ sub-s. (3) of s. 64 which says that 
the Nyaya Panchayat after it is constituted under s. 64 “may exercise all or any 
of ‘the powers mentioned in...section 75 as the State Government may by general 
or special order specify in this behalf”. The express mention of “all or any of 
the powers, in section 75” in’s. 64 (3) and the express reference in s. 75 that it 
is subject to s. 64 (4) show that the two sections make one integrated~provision. 
It is only if and when a notification is issued under sub-s. (3) of s. 64 that the 
jurisdiction of the Nyaya Panchayat to try all or any of the offences enumerated. 
in s. 75 would arise. The foregoing discussion thus makes clear 
two points, firstly that s. 75 is not a jurisdictional’ section: at all.’ It only enu- 
merates a large number of offences under the, Indian Penal Code and other: laws 
and under the Village Panchayats Act itself which at the most the Nyaya Pan- 
chayat. can take cognizance of and out. of which the State Government may ‘se- 
lect some regarding which to confer jurisdiction. I5 so to say prescribes the, over- 
all limit within which the State Government may Ey a notification confer powers 
upon a Nyaya Panchayat. The powers can only arise if and when a notifica- 
tion under sub-s. (3) of. s. 64 is made. Secondly, these provisions show that 
g. 64(3) and s. 75 are mutually complementary to each other and make one inte- 
grated, provision. Unless there is first of all a jurisdiction conferred or an em- 
powerment made the mere right.to take cognizance in s. 75 can never give juris- 
diction to try. Therefore, s. 75 must be held to be subject to s. 64... In other 
words, the step under s. 64(3) is essential to be taken in the first instance before 
the right to take cognizance under s.- 75 by, a Nyaya Panchayat can at all arise. 
If, that be so, then we fail to see how s. 88 which expressly refers, to s. 75 can stand 
by. itself or come into operation without recourse to s. 64 (3). 


. A reference may in this connection be-made to the provisions of:s. 87 of ie 
Act which says that any Magistrate or Munsif-Magistrate upon receiving a‘ com- 
plaint of facts constituting: an offence cognizable by a Nyaya Panchayat shall 
return the complaint for. presentation to the Nyaya. Panchayat having jurisdic- 
tion to try the same (thé italics: are ours). -Section i87 is complementary to ‘the 
provisions of s. 75 because it speaks of an offence cognizable by a Nyaya Pan- 
chayat and it is s. 75:which enumerates. the: offences cognizeble by.a Nyaya 
Panchayat. The duty under s. 87 to return-a ccmplaint of facts constituting 
an .offence cognizable under s.:'75 is circumscribed by an important limitation 
or qualification namely that the complaint shall be returned for presentation 
to the Nyaya Panchayat having jurisdiction to try the same. Therefore, ' ob- 
viously if a Magistrate before whom a. complaint is iled even though it may be a 
complaint: of facts constituting an offence cognizable under s. 75 by a Nyaya 
Panchayat, cannot return the complaint for presentation to the Nyaya Pancha- 
yat unless he is satisfied that the Nyaya Panchayat has jurisdiction to try the 
same. Thus, if no Nyaya Panchayat,is established at allin the villages concern- 
ed, or if an offence is taken out of the jurisdiction of a Nyaya Panchayat by a 
notification under a. 64 (8)-as in the. present case-it-can hardly be said that there 
is a Nyaya Panchayat having jurisdiction to. try: thé same. It is. clear, there- 
fore, upon the provisions of s. 87 that the Magistrate’s jurisdiction to continue 
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to hear a complaint of facts constituting an offence cognizable by a Nyaya Pan- 
chayat under s. 75, is not taken away’ unless there is a “Nyaya Panchayat having 
jurisdiction to try the same. ‘Section 87 contemplates a stage later than the one 
contemplated in s. 88. Section'88 refers’to taking cognizance of an offence un- 
der s. 75, and's. 87 to the ‘return of a complaint after it has once been received, 
but we' have referred to 8.87 because, even ‘under that section an operative and 
-effective Nyaya Panchayat having jurisdiction - -to try the offences must exist 
before the Magistrate can return the complaint:'' A fortiori therefore under s. 88 
the ‘competency -of the ‘Magistrate ‘to take cognizance of any offence specified 
in s. 75 would älso be depéndent upon there being an effective and operative 
Nyaya ‘Panchayat to try that offence: 


The cardinal rule of construction. -in matters of this, kind was laid down almost 
four centuries ago in H eydon’s Case, 


“that for the sure and true interpretation. of all statutes in general (be they penal or benc- 
ficial, restrictive as enlarging of the common law,) four things are'to be discerned and consi- 
dered :—(1), What was the common law before the making of the Act. (2) What was the 
mischief and defect for which the common law did not provide. (8), What remedy the Parlia- 
ment hath resolved and:appointed to cure the disease of the commonwealth. (4) The true 
reason of the remedy; and then: the office of all the. judges is always to make such construction 
as shall suppress the mischief, and advance ihe remedy, and to suppress subtle inventions and 
evasions for continuance of the mischief, and pro privato commodo, and to add force and life 
to the cure and remedy, according to the true intent ofthe makers of the Act pro bono publico,” 


These rules are still in full force’ and effect but Craies (on Statute Law at page 
96, 6th ed.) has’ pointed out that these rules are to be read “with the addition 
that regard: must now be had not only to the common law, but also to prior legis- 
lation and ‘to the judicial ‘interpretation thereof”. This classic statement of 
the law in Heydon’s‘case was accepted and applied by the Supreme Court in 
Bengal Immunity Co. v. State of Bihar* (see p. 674, para. 22) where it was quoted 
with approval and applied to the construction of art. 286 of the Constitution. 


“We have already dealt with’ the construction of the specific sections (s. 64 (3), 
s. 75 and s. 88 of the Act) with which we are immediately concerned in this case, 
but in the light. of.these general principles we turn-to consider what was the posi- 
tion before the Act; what was it that was intended to be provided or remedied 
by the Act and what was the true reason for the passing of the Act, and we find 
that these considerations also support the construction we have placed upon 
the sections with which we are concerned. ; Prior to the coming into force of the 
Bombay Village Panchayats Act all offences were triable by the regular. criminal 
` Courts established under the provisions of the wane of Criminal Procedure. 
Section 5. (2). however provided that, 


“AN offences under any other law shall be investigated, ee into, tried and otherwise 
dealt with according to the same provisions, but subject to any enactment for the time being in 
force regulating the manner or place of atl inquiring into, trying or otherwise dealing 
with such offences.” 


Tlieréfore prior to the Bombay Village Panchayats Act offences under the Indian 
Penal Code were to be tried in accordance with the provisions contained in the 
Code, i.e. bythe Courts:set up under the Criminal Procedure Code and all other 
offences under any other-law,:1.e. the Bombay Village Panchayats Act were to be 
dealt with according to the provisions of that Act. ‘The preamble of the Bom- 
bay Village Panchayats Act shows that for the first time the State Government 
with a view to associating the public in the rural areas with Governmental func- 
tions decided to constitute village. panchayats for every village or group of vil- 
lages and to invest them with such powers and authority as may be necessary to 
enable them to function as units of local self-government and to further their 
development activities in rural areas. In short it was a vast experiment in 
inculcating the art of democracy and self-government upon the people and the 


3 (1584) 8 Co. Rep. 7a, at p. 7b. ` 4 [1955] A.LR. S.C. 661. 
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provisions of the Act show that the Legislature launched upon that experiment 
with extreme circumspection and in a very limited sphere. 

At the same time that it transferred some of its functions it provided very 
stringent checks and safeguards even so far as the minor powers were concerned 
both of an executive and judicial nature. We are not concerned here with the 
executive powers vested in the Village Panchayat, but only with the judicial 
power. They are all conferred by Chapter VI and the procedure of Nyaya 
Panchayats is prescribed by Chapter VII. We have already shown what is the 
ambit of those judicial powers conferred upon the Nyaya Panchayats. There 
is a general enumeration of several powers both under the Indian Penal Code, 
other minor Acts and in regard to offences under the Bombay Village Pancha- 
yats Act itself, but this enumeration is the outer-most limit, the sum total of 
all the powers that can possibly be conferred upon Nyaya Panchayats even by 
Government. Section 75 doos not confer them. ‘They can only be conferred 
by a notification under s. 64 (3) which is the power of the State Government to 
specify all or any of the judicial powers mentioned in s. 75. Therefore here 
was first a very stringent legislative control under which alone the Nyaya Pan- 
chayat could exercise judicial powers. Next there was the control exercisable 
by the State Government by virtue of its discretion to grant or not to grant even 
the powers specified in s. 75 by the notification it has to issue under s. 64 (3) and 
the other powers. 

The notification that was issued on April 19, 1961, we have shown, purported 
to give power in respect of offences mentioned in s. 75, but those offences which 
have been excepted are the majority of the offences in cl. (a) of s. 75 and only 
in regard to three offences under the Indian Penal Code is power given to Nyaya 
Panchayats namely the offences under ss. 269, 277 and 288 of the Indian Penal 
Code. By a deliberate decision of the Government therefore the majority of 
the offences under the Indian Penal Code were excluded from the jurisdiction 
of Nyaya Panchayats. Apart from that, the other provisions of the Act also 
show that the State Government has further the amplest powers to control or 
limit the taking cognizance of offences by Nyaya Panchayats. Sub-section (6) 
of s. 64 provides that if in the opinion of the State Government a Nyaya Pan- 
chayat has been incompetent in the exercise, or has been guilty. of the abuse of 
its powers, the Government may at any time by notification in the Official Gazet- 
te withdraw all or any of the powers vested in, or conferred on, such Nyaya 
Panchayat. Under s. 150 read with s. 64(3) vast powers are given to the State 
Government to dissolve’ or supersede a ‘panchayat. 

Even in s. 75 where the legislative limitations have been prescribed, that is to 
say, even when theoretically the powers of the Nyaya Panchayat are delineated, 
rigid conditions have been laid down. In the case of theft, the only offence they 
can try is “Where the value of the property stolen does not exceed Rs. 50/-’’. 
Similarly, in the case of mischief, the only offence they can try is “When the loss 
or damage caused does not exceed Rs. 50/- in value”. These are the limitations 
to the cognizance of offences by Nyaya Panchayats which amount to legislative 
control of the powers of Nyaya Panchayats. 

Then we turn to the judicial control over them and it is even more extensive ` 
and rigid. Sub-section (Z) of s. 120 provides 


“the Sessions Court in any ease may, at any time, either on the application of an 
aggrieved party or otherwise or on a reference made by a Nyaya Panchayat under section 108, 
by order in writing quash any proceedings of a Nyaya Panchayat at any stage, or cancel any 

. order passed by a Nyaya Panchayat”. 
We have omitted reference to the civil proceedings because we are not concerned 
with them. Sub-section (3) of s. 120 provides that 

“Where an rder has been passed by the Sessions Court under sub-seetion (2) in respect of 
any case, proceedings in respect of the same offence may be instituted in the court of a magis- 
trate having jutisdiction.” 

These two provisions of s. 120 therefore would clearly indicate that there was 
no question here of such a tribunal or authority or Court (we do not decide what 
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it is) possibly ousting the jurisdiction of the regular Courts established under 
the Code of Criminal Procedure. Under sub-s. (1) of s. 121 the Sessions Court 
has the power to transfer any case to a criminal Court competent to try it at 
any time whether an application is made to it or not. 

It will thus be seen that the creation of these authorities and the conferment 
of some powers upon them is in an. extremely limited sphere and subject to the 
most stringent safeguards and it is in this context that the provisions of s. 88 
must be construed read with the provisions of ss. 64 (3) and 75. It could not 
have been the intention of the Legislature to totally oust the jurisdiction of the 
regular Courts of the land by setting up these judicial bodies with such atte- 
nuated powers. Upon these considerations the interpretation which we have 
put upon the provisions of s. 88 alone would be consonant with the object and 
purpose of the enactment... SS 

On behalf of the applicants strong reliance was placed upon the so-called con- 
dition or limitation placed upon the bar created by s. 88 by the words 


“unless and until the District or the Sessions Court, ... has passed an order in writing under 
section 108 or 120, or on being satisfied that any Nyaya Panchayat is not functioning in any 
group of villages or for any sufficient cause, otherwise directs.” 


It was urged that in all cases of doubt or difficulty, particularly in a case like 
the present, where on the one hand the State Government has by its notification 
declared that s. 828 is taken out of the cognizance of the Nyaya Panchayats, 
the aggrieved. complainant can go to the Sessions Judge and obtain an order 
under the above clause and that therefore the interpretation of s. 88 must be 
literal, that is to say, when the words used are “no court shall...take cognizance 
of any offence specified in section 75” one has only to read s. 75 and if an offence 
is specified in it then the Magistrate’s jurisdiction is ousted irrespective of con- 
sequences. ` Any resultant difficulty or hardship would be mitigated by going 
to the Sessions Judge and obtaining his order or direction. 

In the first place, we have already shown that in our opinion a fair reading 
of the provisions of s. 88, s. 75 and s. 64 (3) clearly shows that they must be read 
together and that the power of the State Government to specify offences under 
s. 64 (3) would therefore have to bè read into s. 88. If that interpretation is 
correct then we need not go to consider the so-called safeguard. 

Moreover, we do not think that this is the sort of safeguard which deserves to 
be called a safeguard. Where there is no Nyaya Panchayat functioning in a 
group of villages, every person aggrieved by an offence committed against him 
which is triable by a Nyaya Panchayat cannot be expected to rush to the Dis- 
trict head quarters in order to get an order from the Sessions Judge that the case 
may be tried by a Magistrate. Sécondly, such a construction militates against 
the very purpose and object of the Act which was to introduce self-government 
in the rural areas and incidentally to bring justice to the door of the litigant. 
Such an interpretation would make it more difficult for the rural complainant 
to obtain redress than it would be for the ordinary complainant who is not go- 
verned by the Act. The latter can go straight-to a Magistrate whereas the for- 
mer must first obtain an order or direction from the Sessions Judge and then go 
to a Magistrate. That would make this power in the Sessions Judges more an 
obstacle than a safeguard. That could not be the intention of the statute. Third- 
ly, the clause is not an adequate safeguard at all because, in conceivable cases 
it is possible to urge that the clause would not govern the case and therefore 
would not be available to the complainant. As for instance, take the present 
case itself. Here the State Government has by the notification of 1961 ex- 
pressly declared that the Nyaya Panchayats shall not take cognizance of the 
offence specified in s. 828 of the Indian Penal Code, which is the offence with 
which we are concerned. ‘Now it is possible to urge (we do not decide that point, 
but merely refer to it incidentally) that such a case is not governed by the words 
“that any Nyaya Panchayat is not functioning in any group of villages”. That 
would give rise to a further and perhaps a more difficult question of construc- 
tion as to whether, when an offence is excepted from the cognizance of the Nyaya 
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Panchayat it can be said that “any Nyaya Pancheyat is not functioning” in that 
village., It may be ‘possible to so hold ‘by- stretcling the meaning of the words 
a bit but we-do not suppose ‘that the complainant’s right to have an offence 
against him tried and punishediby a Court of law would be made to depend upon 
so tenuous. a safeguard. Madon J. in -his: referring order has discussed this 
point in great detail at.the end of para. 18 of his arder and-we arein agreement 
with him. We.refer to that discussion merely to show ‘that the so-called safe- 
guard.said to have been provided by the above clause of s. 88 is 4 vary doubtful 
safeguard and may not cover all cases. 

Further to accept the contention advanced on behalf of the applicants ‘would 
in our opinion be most unreasonable and give rise'to absurdity. What is in 
essence the contention.?. . The contention is. that when's. 88 says ‘no court'shall 

...take cognizance of any offence specified in section 75” those words clearly imply 
all the offences enumerated in s: 75 aud that no Court including the regular Ma- 
gistrates under the Code of.Criminal Procedure zan take cognizance of those 
offences so long as they arise within, the area of the Nyaya Panchayats.--The 
argument further goes on, that, the effect of such a provision is not to be consi- 
dered because the words are clear and plenary. Such an argument would cer- 
tainly give rise to the most absurd consequences, a3 for instance, in a case where 
although a Nyaya Panchayat is established under s. 68 and constituted under 
s. 64, Government does‘ not issue a notification and ‘therefore there is no Nyaya 
Panchayat. Is it still to be supposed that the bar of the jurisdiction of the ordi- 
_nary Courts is’ to prevail because the offence is specified in s. 75? According to 
the contention of counsel that would be so. To accept such an argument would 
be-to deprive a complainant of all remedy even trough offences specified in cl. 
(à) of s. 75 are committed, because on the one hand there is no Nyaya Panchayat 
which can try those offences and on the other hand, since the offences are speci- 
fied in s. 75, the jurisdiction of the regular Magistrates is barred. The result 
would be that upon the argument in sucha ‘case the aggrieved complainant would 
have no remedy at all. Take also the present case itself. Upon the argument 
the offence’ under s. 323; Indian Penal Code ‘is specified ins. 75. Therefore no 
Magistrate can take cognizance `of that offence anc by virtue of the notification 
of 1961 of the Government that offence (s, 823, Indian Penal Code) is taken ‘away 
from the cognizance ‘of Nyaya Panchayats. Therefore for ‘all offences committed 
under s. 828 there is no remedy ai all for the aggrieved complainant. We can- 
not permit a construction which leads’ to such absurd and ‘unreasonable results. 

The rule of construction in cases of this kind is thus stated i in Becke v. ‘smith’, 


“It is a very uscful rule, in the construction of a statute, ' to adhere to the Sedina meaning 
of the words used, and to the grammatical construction, unless that is at variance with the 
intention, of the legislature, to be collected from the statute itself, or leads- to any manifest, 
absurdity or repugnance, in which case the language may be: -yorig or, MONASH so as to avoid 
such inconvenience, but no further.” © ~ ' 


In Gre y v. Pearson®, Lord Wensleydale stated the principle this (p. 106) : 


„I have been long and deeply impressed’ with the wisdom of the zule, now, I pales 
ae adopted, ‘at least in the Courts of Law i in Westminister Hall; that in. construing wills 
and indeed statutes, and all written instruments, the grammatical and ordinary sense ofthe ` 
words is to be adhered to, unless that would lead’ to some absurdity, or some repugriance or in- 
consistency with the rest of the instrument, in “which case the grammatical and ordinary’ sense 
of the words may be modified; so as to avoid that absurdity and inconsistency, but no farther.” 


The same learned Judge’ reiterated the same prinziple in Abbott v. Middleton: 
Ricketts v. Carpenter’. Mt. Justice Blackburn put tke Pe slightly differently 
in Eastern Counties, & Co. Companies v. Marriage? (p. 36) ‘ 


“The question is entirely one as to the construction of zhe Act. We are bound to look at 
the language used in the Act, construing it with reference to the object with respect to: which the : 
legislature has used that language, but construing it in its ordinary grammatical sense, unless : 


5 (1836) 150 E.R. 724, at p. 726. ` T (1859) 7 H. L. C. 68, at p. 114. 
6- (1857) 6 H. L. C. 61. ' © 8 (1860) 9 H.L. C: 32. 
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there is something in the subject matter or.the context to show that it is to be understood in 


some other sense, and doing all this-we are to say what is the intention of the legislature ex- 
pressed by that language.” : . 


Applying this principle of construction we must repel the Aa advanced 
on: behalf of the applicants that no matter what the consequences are, the literal 
meaning of the words “offences specified in s. 75” in s: 88 must' be given effect 
to even though the consequence may 'be that there is no Nyaya Panchayat in a 
village and therefore the offences specified in s. 75 cannot be taken cognizance 
of by them at all. On the other hand,- we think that the proper construction 
of s. 88 is to read it in the light of the totality of the provisions of the Act and 
particularly s. 75 and s. 64 (3) together. The last mentioned section in terms 
refers to s. 75 and therefore the two must be read together and s. 75 is mentioned 
in 8. 88 and therefore all the three.sections must be read together. So construed 
we have no doubt that so far as an offence under the Indian Penal Code is con- 
cerned where a Nyaya Panchayat is. established but is not functioning or has 
ceased to’ function or an offence is taken out of the cognizance of a Nyaya Pan- 


chayat, the bar of s. 88 will not apply and the ordinary Courts of Magistrates 
would have jurisdiction to try the case. 


Some distinction was sought to be drawn between Courts and other judicial 
or quasi-judicial authorities but even assuming that the Nyaya Panchayats 
constituted under the Act are not Courts but merely authorities having the trapp- 
ings of a Court (we expressly decline to decide that question but will assume that 
they are Courts), the Nyaya Panchayats are judicial bodies set up with a very 
limited jurisdiction and for a very limited purpose. We have already shown 
those limitations. They have been set up under a special Act and under very 
careful safeguards. - It is difficult to suppose that such bodies were intended to 
oust the jurisdiction of the regular Courts established under the Criminal Pro- 
cedure Code, but where for instance even though the exclusion may operate 
there is no effective machinery provided for the trial of offences by such Courts, 
the general jurisdiction of the Courts under the Criminal Procedure Code would 
not be ousted. In Bhim Sen-v. State of U. P.®, the Supreme Court dealing with 
with the provisions of the- U. P. Panchayat Raj Act stated the general principle 
os (P 488, col. 2): 


...Exclusion of jurisdiction of a court of general jurisdiction, can be brought about by the 
geting up of a court of limited jurisdiction, in respect of the limited field, only if the vesting and 
the exercise of that limited jurisdiction is clear and operative. Where, as in this case, there is 
no adequate machinery for the exercise of this jurisdiction in a specific case, we cannot hold 


that the exercise of jurisdiction in respect of such. a case by the Court of general jurisdiction is 
illegal.” n 


That was a case where out of three accused before the Nyaya Panchayat one 
was resident outside the jurisdiction of the Nyaya Panchayat and therefore the 
case could not be tried by the Nyaya Panchayat under the U. P. Panchayat Raj 
Act'and yet it was urged that the. case could not. go before the regular Magis- 
trate’s Court because there was exclusion of jurisdiction under the Panchayat 
Raj-Act. Their Lordships repelled that contention by pointing out that no doubt 
a Court of special jurisdiction may -oust, or. exclude the jurisdiction of a Court 
of general jurisdiction but in order to do so,.the Court of special jurisdiction must 
have effective jurisdiction. The words used by their Lordships were that the 
exercise of that limited jurisdiction should be “clear and operative’. Now in 
the present casa if there is one thing clear it is that after the withdrawal of the 
offence under 8. 328, ‘Indian Penal Code from the cognizance of the Nyaya Pan- 
chayat, by the notification the Nyaya Panchayat’s jurisdiction over that offence 
was neither “clear” nor “operative”: It is not effective at all and therefore 
the Nyaya Panchayat’s special jurisdiction will not oust the jurisdiction of the 
regular Courts. ~ 


While so 'far: we have merely dealt with the general rule as to ouster of the 


re 9 [1955] ALR. S.C. 485. 
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jurisdiction of the regular Courts of the land by the creation of special jurisdic- 
tions under a special statute, we must also indicate one important limitation 
of the rule. In the leading case in Wolverhampton Waterworks Co. v. Hawkes- 
pone the general rule was thus stated (p. 495) : 


...Lhere are three classes of cases in which a liability may be established founded upon a 
statute. One is, where there „was a liability existing at common law, that liability is 
affirmed by a statute which gives a special and peculiar form of remedy different from the 
remedy which existed at common law: there, unless the statute contains words which expressly 
or by necessary implication exclude the common law remedy, and the party suing has his 
election to pursue either that or the statutory remedy. The second class of cases is, where the 
statute gives the right to sue merely, but provides no particular form of remedy: there, the party 
can only proceed by action at common law. But there is a third class, viz. where a liability not 
existing at common law is created by a statute which at the same time gives a epee: and 
particular remedy for enforcing ib.” 


It is this third class of cases to which the principle which we have ed to 
above, will not apply. In Lachmi Chand v. Ram Pratap44, Courtney-Terrell, 
C. J. quoted this classic statement of- Willes J. with approval but also approved 
the following passage from a decision of this Court in Bhaishankar v. The Muni- 
cipal Corporation of Bombay™, from the judgment of Sir Lawrence Jenkins 
(p. 609) ; 

“But where a special tribunal, out of the ordinary course, is appointed by an Act to deter- 
mine questions as to rights which are the creation of that Act, then, except so far as otherwise 
expressly provided or necessarily implied, that tribunal’s jurisdiction to determine those ques- 
tions is exclusive.” l 


In the present case, we are concerned with an ofence which is not the crea- 
ture of the Village Panchayats Act. The offence is an offence under s. 323, In- 
dian Penal Code. It was an offence created by a statute different from the Vil- 
lage Panchayats Act and therefore the failure of the remedy provided will not 
oust the jurisdiction of the regular Courts. But in s. 75 several offences under 
the Village Panchayats Act itself have been specified along with the offences under 
the Indian Penal Code and other statutes. Regarding offences which are thus 
the creatures of the Village Panchayats Act itself the failure of the special remedy 
provided by the Act itself must necessarily imply that by the failure to provide 
the special forum, the Legislature or those to whom the Legislature delegated its 
functions, intended that the remedy should not de available. Therefore the 
citizen will in such a case have no remedy. But where offences under the Indian 
Penal Code and other laws mentioned ins. 75 are specified and the special remedy 
indicated in the Act fails then those offences would clearly be triable by the regu- 
lar Courts of the State. In such cases therefore the principle laid down in Bhai- 
shankar v. The Municipal Corporation of Bombay which we have quoted above 
would not be attracted. In such a case unless the statutory remedy provided 
by the special Act is “‘effective’’ the general remedy- of approach to the normal 
Courts will not be ousted. These are our conclusions on a construction of the 
provisions of the Village Panchayats Act and upon those conclusions we must 
hold that in this case where an offence only under 3. 323, Indian Penal Code is 
charged the Magistrate’s Court would under the circumstances have jurisdiction 
to try that offence. 


The sheet-anchor of the contrary spate on behalf of the applicants is the 
decision of Mr. Justice Kamat in Anna Raghu’s case. That was a case where 
the offence charged was under s. 52 (4) of the Bombay Village Panchayats Act 
itself.’ The accused in that case had admitted that he had demolished a portion 
of his old house and erected a new building thereon without the previous permis- 
sion of the Village Panchayat. He was therefore caarged for having erected a 
building without permission. His defence was that he had made an application 

10 (1859) 141 E. R. 486. 12 (1907) LL.R. 31 Bom. 604, at p. 609, 
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to the Panchayat for the necessary permission and that the erection of the build- 
ing was carried out by him after waiting for about two and a half months. The 
complaint was filed before the regular Magistrate who held the accused guilty 
and in a revision application before the Sessions Court at Sangli it was conten- 
ded that the offence was exclusively triable by the Nyaya Panchayat under 
the Bombay Village Panchayats Act. The Additional Sessions Judge rejected 
that contention holding that as long as the Nyaya Panchayat was not establish- 
ed for Vasagade, the village concerned, the Judicial Magistrate, First Class had 
jurisdiction to entertain the complaint filed by the Sarpanch and take cogniz- 
ance of the alleged offence. This decision of the Additional Sessions Judge 
was set aside by Mr. Justice Kamat in a revision before this Court. He held 
that the words of s. 88 “no court shall...take cognizance of any offence specified 
in section 75” were plenary and even though a Nyaya Panchayat may not have 
been established, the Magistrate could not take cognizance of the offence because 
s. 88 bars it. 


Now it must be remembered that in the case before Kamat J. the offences arose 
-under a special Act namely the Bombay Village Panchayats Act itself. It was, 
to use the language of the Wolverhampton case, not a liability existing at common 
law but it was a liability created by a special statute and therefore the remedy 
provided by the special statute must be valid and it was not competent for the 
party to pursue his remedy in the regular Courts. Where the special statute 
thus creates an offence and says that it shall be triable only by a special Court 
or tribunal created by the, same- statute, then if the special statute fails to provide 
for a tribunal or Court or in other words fails to provide an effective remedy then 
the party aggrieved can have no remedy.. But the position is not the same where 
the offence created is not the creature of the special statute but as here, the crea- 
ture of the Indian Penal Code. In the latter case if the statute fails to provide 
for a tribunal or Court or if.the offence is withdrawn from the cognizance of the 
special Court or tribunal then the jurisdiction of the Magistrate’s Court, which 
was always there can be availed of. Upon this distinction it seems to us that 
the actual decision which Kamat J. gave was, with respect, @ ‘correct decision 
in that case before him. But there are to be found certain expressions in the 
penultimate paragraph of that judgment where the learned Judge construed the 
provisions of s. 88 of the Village Panchayats Act where the distinction appears 
to have been lost sight of and the principle extended to offences under the Indian 
Penal Code also. To that extent and only to that extent we are respectfully 
not in agreement with that judgment. 


Unfortunately the distinction was not made in Anna Raghu’s case and was 
not kept in view also in some of the subsequent decisions of this Court. These 
decisions are in Chandrakant Balaji Deshmukh v. Gotiram Sitaram Deshmukh®, 
where the offences charged were under ss. 852, 447, 504 and 506 of the Indian 
Penal Code; Rukminibai Pandurang Chaugule v. Anusaya Yallappa Bhonsale™, 
where the offences charged were under ss. 500, 328 read with s. 34 ands. 504, Indian 
Penal Code; Putlabai Arjuna Kanse v. Sampat Balaku Kanse!” where the offence 
charged was under s. 323 read with s. 34, Indian Penal Code. We are also not 
in agreement with the decision in Grampanchayat of Tirpan v. Yeshwant Doulu 
Ghorpade*®, There though the offence charged was under the Act namely the 
offence under s. 52 of the Bombay Village Panchayats Act, because there was 
no Nyaya Panchayat constituted and having jurisdiction over the village in 
which that offence arose, Wagle J. held that the Judicial Magistrate would have 
the jurisdiction to try the case. Upon the view which we have taken that deci- 
sion cannot be justified. 


18 (1970) Criminal Revision Application 15 (1970) Criminal Reference No. 187 of 
No. 1059 of 1969, decided by Vimadalal J., 1969, decided by Apte J., on June 26, 1970 
on February 4, 1970 (Unrep.). (Unrep.). 

14 (1970) Criminal Reference No. 126 of 16 (1966) Criminal Reference No. 71 of 
1989, decided by Deshpande J., on February 1965, decided by Wagle J., on January 10, 
10, 1970 (Onrep.). 1966 (Unrep.). 
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The learned trying Magistrate who has a written careful, correct and well- 
considered. order relied upon the decision in State of Maharashtra v. Tulsabai 
Ratnaji:?. In that case a complaint was filed under ss. 323 and 447 of the Indian 
Penal Code before a Magistrate but it was returned by the Magistrate for present- 
ation to the Nyaya Panchayat on the ground that in his view s. 88 barred the 
trial of the complaint by him. Mr. Justice Paranjape set aside that order 
pointing out that offences under ss. 328 and 447, Indian Penal Code had been 
taken out of the ambit of the Nyaya Panchavat’s jurisdiction by the State 
Government’s notification of April 19, 1961. That decision is, with respect, 
correct. The case was on all fours with the present case and we can only 
approve of it. 


In the view which we have taken the decision of the trying Magistrate was 
correct. The revision application is dismissed. The case will now go back to 
‘the Judicial Magistrate, First Class, Shrirampur zor further trial in accordance 
with law. 


Of the several other matters, put up along with this criminal revision applica- 
tion No. 228 of 1970 the following matters will now go back to the learned single 
Judge for decision with advertence to our decision in the present revision ap- 
plication. They are Criminal Revision Applicaticns No. 414 of 1970 and No. 
832 of 1970. | a . os 

Re: Criminal Revision Application No. 894 of 1970: 

In view of our judgment in Criminal Revision Application No. 228 of 1970 this 
criminal revision application is allowed. The judgment of the Additional Sessions 
Judge dated January 21, 1970, is set aside. The criminal appeal No. 305 of 1969 
-in the Sessions Court will now be further heard by the Sessions Judge on the 
merits. 


- Criminal Revision Application No. 938 of 1970 : 

In view of our judgment in Criminal Revision Application No. 228 of 1970 
decided today this criminal revision application is allowed and the judgment of 
Mr. S. M. Pisolkar, Additional Sessions Judge dated June 30, 1970 and the judg- 
ment of Mr. V. R. Datar, Judicial Magistrate, Firat Class, Osmanabad dated No- 
vember 24, 1969 are set aside and the appropriaie Magistrate will now try the 
complaint on the merits and dispose of it. 


Criminal Reference No. 41 of 1970: 

` In view of our judgment in Criminal Revision Application No. 228 of 1970 
delivered today this reference is rejected. The criminal revision application 
No. 112 of 1969 will now be heard and disposed of by the Sessions Court. 

Criminal Reference No. 8 cf 1971: 

In view of our judgment in Criminal Revision Application No. 228 of 1970 
delivered today, this reference is allowed and ths order of the Judicial Magis- 
trate, First Class, Omerga dated June 15, 1970, is set aside and the case is sent 
back to the appropriate Judicial Magistrate for disposal according to law: 


17 (1967) Criminal Reference No. 8 of 1967, 1967 (Unr2p.). 
decided by L. M. Paranjpe, on March 20, 
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Before the Hon'ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Chandrachud and 
Mr. Justice Deshmukh. 


THE SHOLAPUR MUNICIPAL CORPORATION v. RAMCHANDRA 
RAMAPPA MADGUNDI*. 

Bombay Municipal Boroughs Act (Bom. XVIL of 1926), Secs. 82(3), 3(18), 81(6),77.4(2), 78(1)(d), 
84(1)—-Alteration made in assessment list under: 3.82(8) whether becomes effective for period 
prior to commencement of official year in which such alteration made—Such alteration when 
becomes effective—“Current official year’, meaning of expression in s.82(3). 

An. alteration made under 8. 82(3) of the Bombay Municipal Boroughs Act, 1925, in the 
assessment list prepared under s, 78 of the Act does not become effective for any period 
prior to the commencement of the official year in which the alteration in the assessment 
list is made and, therefore, the Municipality is not entitled to levy tax for an official year 
or any part thereof which has already expired. 

The alteration becomes effective from the commencement of the official year in which 
it is made so as to entitle the Municipality to levy tax with effect from the commencement 
of that year only. 

- The expression “‘current official year” in s. 82(3) of the Act means the earliest day in the 
official year which is current when the amendment of the assessment list takes place, that 
is to say, the expression refers to only that official year which is running at the time when 
the amendment is made by insertion or alteration of an entry under s. 82(7) of the Act, 
Jalgaon Municipality v. Khandesh Millsi, overruled. 
Chalisgaon Bor. Municipality v. Multanchand*®, approved. 

Municipal Corporation v. Hiralal, Sholapur Municipality :v. Governor General’, Ahmeda- 
bad Mun. Corpn. v. Kulinsinh®, Subbappa Mallappa v. Bonni® and The Municipal Cor- 
poration, Ahmedabad v. Zaveri Keshavlal’, referred to. 


RAMCHANDRA and others (plaintiffs) were owners of a house bearing Municipal 
House No. 146, in Ganesh Peth, Sholapur, annual rental value of which was 
assessed and fixed at Rs. 550 for the years 1959-60 to 1968-64. In 1962, the 
Sholapur Municipal Corporation (defendant) directed the plaintiffs to construct 
two privies for the benefit of the tenants. The plaintiffs pulled down two rooms 
and constructed two privies. The authorities of the Corporation enhanced 
the assessment on the basis that the annual letting value of the house had 
increased to Rs. 1,116 minus 10 per cent., i.e. Rs. 1,004 as from the date 
that the completion certificate was issued for permitting the plaintiffs to allow 
the two privies to be used. Under these circumstances the completed Assess- 
ment List as regards the plaintiffs’ house required to be amended in respect of 
the increased annual letting value after giving notice to the plaintifis under 
s. 82 (1) of the Bombay Municipal Boroughs Act, 1925. By the notice dated Janu- 
ary 22, 1968, issued under the above s. 82 (1), the plaintiffs were informed that 
in the Assessment List in respect of their house the annual letting value was 
proposed to be altered from Rs. 550 to Rs. 1,004 as from September 24, 1962, 
and that the plaintiffs should submit their objections, if any, within one month 
from the receipt of the notice. The plaintiffs filed objections to the above altered 
valuation on February 15, 1968. The plaintiffs were informed that their objec- 
tions would be heard on March 26, 1964. After hearing was given to the plain- 
tiffs on that day, by a decision dated March 28, 1964, the objections were rejected 
and the annual rental value of the plaintiffs’ house was confirmed at Rs. 1,004. 
The plaintiffs did not institute any appeal against that decision. Before the 
objections filed by the plaintiffs were decided on March 28, 1964, in connection 
with the increased annual letting value of the plaintiffs’ house two additional 
supplementary bills for the house tax were submitted to the plaintiffs. One 
bill, dated August 2, 1968, in respect of additional supplementary house tax 
for the year 1962-68 was for Rs. 64.62 p. The second bill also dated August 2, 


* Decided, November 11/12, 1971. Civil Re- . 4 (1946) 49 Bom. L.R. 752. 


vision Application No. 852 of 1965. 5 (1954) 57 Bom. L.R. 259. 
1 (1961) 64 Bom. L. R. 229. 6 (1947) 50 Bom. L.R. 701. 


2 (1955) 58 Bom..L.R. 375. 7 [1965]6 Guj. 701. 
3 [1968]2S.C.R. 125. on 
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1963, for the additional house tax for the year 1953-64 was for Rs. 184.75 p. A 
third bill dated April 80, 1964 for the house tax for the year 1964-65 for Rs. 295. 25p. 
wherein Rs. 125.25p. was in respect of the increase in the annual letting value 
also was submitted. In June 1964, the plaintiffs satisfied the demands for pay- 

ment made under these three bills by paying all amounts mentioned in each of 
these bills. The payments, were, however, made under protest. The plain- 
tiffs thereafter filed the present suit No. 665 of 1964, for recovering back the above 
‘three sums of Rs. 64.62p, Rs. 184.75p., and Rs. 125.25p. plus Rs. 11.80p. as 
notices charges. The plaintiffs thus claimed, in the aggregate the sum of | 
Rs. 326 .42p. 

The trial Court referred to the decision in the case of Sholapur Municipality 
v. Governor General+, and held that the Municipality could not recover tax with 
retrospective effect. The trial Court accordingly passed a decree in favour of 
the plaintiffs. 

The Corporation applied in revision to the High Court. 

The application came before K. K. Desai J. who referred it to a Division Bench 
in view of a conflict between two Division Benches of the High Court on the 
point involved in the application. 

The application came up before K. K. Desai and Nathwani JJ., who referred 
a question to the full Bench. In his referring judgment, delivered on March 12, 
1969, K. K. Desai J. observed as follows : 


K. K. Desar J. Now it appears to us that there is a clear conflict as regards 
the true construction and effect of the provisions in s. 82 (3) of the Municipal 
Boroughs Act, 1925 in the above two decisions. [Jalgaon Municipality v. Khan- 
desh Mills! and Chalisgaon Bor. Municipality v. Multanchand*] and the con- 
flict requires to be resolved. In this connection. it requires to be stated that 
though the supplementary bills were legally issued, if the law is as pronounced 
by the Division Bench in the case of Khandesh Mills then the plaintiffs would not 
be entitled to any relief. This would be so because the amounts paid by the 
plaintiffs could justifiably be appropriated to thə plaintiffs’ house tax liability 
that arose from September 14, 1962 when certificate of completion was issued 
to the plaintiffs permitting them to use the two privies. If, however, the true 
effect of s. 82 (3) is as pronounced in the case of Multanchand the plaintiffs were 
not liable to pay any additional tax as claimed by the supplementary bills for 
the year 1962-63: Now, the dispute between the parties is small, but Mr. Rege 
submits that reference to a Full Bench of this Court is necessary for resolution 
of the conflict between the above two Division Berch cases because the language 
in s. 128 of the Municipalities Act, 1965 is similar to the language in s. 82 (3) of 
the Bombay Municipal Boroughs Act, 1925. 

Under these circumstances, the following issue arises for decision by a Full 
Bench of this Court viz.: Whether on a true construction of s. 82 (3) of the Bom- 
bay Municipal Boroughs Act, 1925, an alteration made in the Assessment List 
‘becomes effective as from the earliest date in the current official year in which 
circumstances justifying the entry or alteration ‘came into existence and the 
enhanced. tax could be levied as from such year >or whether such enhanced tax 
could only be levied from the current-year in which the Assessment List is in 
fact amended after complying with the procedure prescribed therefor. 

The :revisional application is accordingly referred to the Full Bench for deci- 
sion of the above issue. 


The application was heard by a Bench composed of §. P. Kotval C. J. and 
Chandrachud and Deshmukh JJ. 


V. B. Rege, for the applicants. 
U. R. Lalit, for the opponents. 


Korvat ©. J.. In this reference in essence we are called upon to determine 
what is the true meaning of the words ‘‘current cfficial year” used in sub-s. (3) 


1 (1946) 49 Bom. L.R. 752. 2 (1955) 58 Bom..L.R. 875, 
1 (1961) 64 Bom. L.R. 229. 


. 
A 
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of s. 82 of the Bombay Municipal Boroughs Act, 1925, but the question which 
has been referred for our decision does not highlight that controversy and there- 
fore we have decided to reframe the question and substitute it by the following 
two questions | : - 

“Whether, on a true construction of s. 82(3) of the Bombay Municipal Boroughs Act, 1925, 

(i) an alteration made in the assessment list prepared urider section 78 thereof becomes 
effective for any period prior to the commencement of the official year in which the alteration 
in the assessment list is made so as to entitle the Municipality to levy tax for an official year or 
any part thereof which has already expired? 

“  * or 

(ii) whether the alteration becomes effective from the commencement of the official year 
in which it is made so as to entitle the Municipality to levy tax with effect from the commence- 
ment of that year only ?” ` 


This controversy has really arisen because of a conflict of views between the 
decision of Division Bench of this Court in Jalgaon Municipality v. Khandesh 
Mills‘, and the decision of another Division Bench of this Court in Chalisgaon 
Bor. Municipality v. Multanchand* and some earlier single Bench decisions of 
this Court. - 

The facts upon -which the controversy arises are simple. The respondents 
own a house No. 146 in Ganesh Peth, Sholapur which was assessed to house tax 
at Rs. 550 per year from the official years 1959-60 to 1963-64. In the year 1962 
the owners were called upon to construct two latrines in order to provide neces- 
sary sanitary amenities to their tenants in that house. These latrines were 
constructed and a certificate of completion was granted to them from Spetember 
14, 1962. In consequence of this new construction the applicant Municipality 
issued a notice to the owners on January 22, 1963 under s. 82 (1) of the Act pro- 
posing to enhance the annual Jetting value. The owners took objection, on 
February 15, 1963, as they were entitled to do to the enhancement. The Muni- 
cipality gave the plaintiffs a hearing on March 26, 1964 and by an order passed 
on March 28, 1964 the plaintiffs’ objections were rejected. The enhanced annual 
letting value was then fixed: at Rs. 1,004 after deducting the 10 per cent. liable 
to be deducted under s. 78 (2). After that we presume that the Municipality 
proceeded to amend its assessment list under its powers under s. 82 and to call 
upon the plaintiffs to pay up the enhanced-assessment. The date on-which the 
alleged amendment to the assessment list was made is not known but is also not 
in dispute. For the purposes of the arguments it was assumed in favour of the 
Municipality that it was made on March 28, 1964, immediately after the order. 
The Municipality then proceeded to recover the enhanced tax by serving the 
following bills upon the plaintiffs on the following dates and for the -years men- 
tioned against each : L ` 


Date of the - Amount of Period of the t 
bill the bill the bill f 
Rs. 
2-8-1968 64.12 - 14-9-62 to 
. 81-3-63 
2-8-1968 124.75 ~ 1968-64 
30-4-1964 - 295.25 1964-65 ` (of this amount Rs. 125.25 was on 
account of the enhanced letting 
l value). f 


The plaintiffs paid up the amount of all these bills in June 1964 but under 
protest and in consequence filed a suit out of which this reference arises, in the 
Court of the Fourth Joint Civil Judge; Junior Division, Sholapur (Small Cause 
Suit No. 665 of 1964): In addition to the above amounts the plaintiffs in the 
‘suit claimed a small amount of Rs. 11.80 for notice charges. The Civil Judge 
has decreed the entire claim. ‘One of the points of law raised before the Civil 


1 (1961) 64 Bom. L.R. 229. -2 (1955) 58 Bom. L.R. 375. 
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Judge and decided against the Municipality was that the Municipality could 
not recover the tax with retrospective effect. Having decided the objections 
of the plaintiffs only on March 28, 1964 and the amendment to the assess- 
ment list having been made either immediately on that date or thereafter, they 
were claiming to recover the tax at the enhanced letting value even for previous 
years, that is to say, from September 14, 1962 to March 81, 1968 and for the 
year 1963-64. As regards the assessment for the year 1964-65 the Civil Judge 
held that there was no fresh notice issued and that the assessment for the year 
1964-65 was also illegal. 

The Civil Revision Application preferred by the-Sholapur Municipal Corpora- 
tion came before our learned brother K. K. Desai ard he by his order dated De- 
cember 9, 1968 felt that in view of the conflict between the decision of the Divi- 
sion Bench in the Chalisgoan Borough Municipality's case and the decision of 
another Division Bench in the Jalgaon Borough Municipality’ s case the revision 
application ought to be disposed of by a Division Bench. The Civil Revision 
Application thereafter came to be put up before a Division Bench consisting of 
the same learned Judge and Mr. Justice Nathwari. They noticed that there 
was clear conflict as regards the true construction and effect of the provisions 
in s. 82 (3) of the Bombay Municipal Boroughs Act, 1925 in the above two deci- 
sions and the conflict required to be resolved. Therefore, they referred the 
matter to a Full Bench. Before we proceed to state the respective contentions 
of the parties, it is necessary first to refer to some of the relevant provisions of 
the law upon which this controversy arises and must be resolved. 

We are concerned in this case with the levy of a tax on buildings and lands, 
and the power to impose that tax is granted to the Municipal Corporation by 
s. 73 (Z) which prescribes that the Municipality may impose for the purposes 
of the Act “eter alia the following tax: > 


“(i) arate on buildings or lands or both situate withic the municipal borough;” 


This is, of course, subject to the provisions of ss. 75 and 76 of the Act and to the 
orders of the State Government. Section 75 prescribes the procedure prelimi- 
nary to imposing the tax and s. 76 gives power to the State Government to sanc- 
tion, modify the proposals for the tax and to impose conditions. These provi- 
sions are contained in Part (1) of Chapter VII which deals with “Imposition of 
taxes’. In Part (2) of Chapter VIT provision is made for ‘‘Assessment of and 
liability to rates on buildings or lands”. So far as tke assessment of tax on build- 
ings or lands is concerned, s. 78 (1) provides that the-Chief Officer shall cause an 
assessment list of all buildings or lands or Jands and buildings in the Municipal 
Borough containing information upon the five matters mentioned in cls. (a) to 
(e) thereof. Clause (d) prescribes how the valuation should be mentioned in 
the assessment list by using the following words: 


‘the valuation based on capital.or annual letting value, as the case may be, on which the 
property is assessed;” 


That provision shows that where a property is in occupation or use of the owner 
the valuation is to be based upon the capital value o= the property, but when it is 
let out as in the present case, it is to be based upon “‘the annual letting value”. 
“Annual letting value” is defined in the Act in s. 3 (Z) as follows: 


“ ¢Annual letting value’ shall mean the annual rent for which any building or land, 
exclusive of furniture or machinery contained or situate therein or thereon might reasonably 
be expected to let from year to year, and shall include all payments made or agreed to be 
made by a tenant to the owner of the building or land on account of occupation, taxes, insur- 
ance or other charges incidental to his tenancy.” š 


Once a list is prepared under s. 78 it has to be published. Section 80 provides 
for the publication of a notice of the assessment list and gives to every person 
claiming to be either the owner or occupier of property included in the list, and 
any agent of such person, liberty to inspect the list and to make extracts there- 
from without charge. After the publication of the notice of the preparation 
of the assessment list, a further public notice has to issue under s. 81 inviting 
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“objections to the valuation or assessment in’ such list’. In all cases in which 
any property is for the first time assessed or the assessment is increased, a spe- 
cial notice has also to be given to the owner or occupier of the property, if known, 
: and if the owner or occupier of the property is not known, the notice has to be 
affixed in-& conspicuous position on the property. Sub-section (2) of s. 81 pre- 
scribes how the objections are to be made by the owner or occupier. Sub-section 
(8) provides for the hearing of objections, and disposal thereof. Sub-section (4) 
of s. 81 then provides thatwhen all objections made under s. 81 have been dis- 
posed of and all amendments required to be made by sub-s. (3) have been made 
in the assessment list “the said list shall be authenticated by the signatures of 
the. chairman and at least one other member of the standing committee”. If 
the standing committee’s powers and functions under sub-s. (3) have been trans- 
ferred to any other committee, then different provisions have been made which 
need not detain us. Under sub-s. (5), the list so authenticated has to be depo- 
sited in the municipal office and shall there be open for inspection during office 
hours to all owners and occupiers of property entered therein or to the agents 
of such persons and a notice that it is so open has to be forthwith published. Then 
sub-s. (6) of s. 81 provides as follows: 


(6) Subject to such alterations as may be made therein under the provisions of section 
82 and to the result of any appeal or revision made under section 110, the entries in the assess- 
ment list so authenticated and deposited and the entries, if any, inserted in the said list under 
‘the provisions ‘of section 82 shall be accepted as.conclusive evidence— = 

(i) ` for the purposes of all municipal taxes, of the valuation, or annual letting value on the 
basis prescribed in the rules regulating the rate, of buildings, lands and both the buildings and 
lands to which such entries respectively refer, and. 
, (ii) for the purposes of the rate for which such assessment list has been prepared, of the 
- amount of the rate leviable on such buildings or lands or both buildings and lands in any official 
year in which such list is in force.” l 


These are the provisions made for the preparation of the assessment list, for 
the hearing and disposal of objections and for the authentication of the list and 
its custody and inspection. The following points may here be noticed regard- 
ing these provisions :— $a 

Firstly, the assessment and computation of the tax on lands and buildings 
is on the basis of the annual letting value and we have already seen that the annual 
letting valué means the annual rent subject to certain items which are excluded 
- and certain items which are included. This is clear from a mere perusal of the 
definition in s. 8 (Z) read with s. 78 (J) (d). The basis of the tax, therefore, is 
the annual computation of the rate. This must obviously be so because the 
value of the property to be taxed may change from year to year. We shall see 
a little later when we consider the succeeding s. 84 that though the lists are liable 
to be revised every four years, it is the annual list on the basis of which alone 
the levy of the tax depends. i " i 

Secondly, itis for this reason that s. 82 had to make provision for the yearly 
amendment of the assessment list and sub-s. (6) of 8. 81 is expressly made sub- 
ject to the provisions of s. 82. a l o 

Thirdly, sub-s. (6) of s. 81 imparts conclusive evidentiary value to the entries 
in the assessment list and sub-cl. (i) makes the entries conclusive evidence for 
the purposes of all municipal taxes in régard to two things namely (a) the valua- 
tion or (b) the annual letting value, on the basis prescribed in the rules regulating 
the rate of buildings’ or lands or both the buildings and lands. Sub-clause (22) 
of sub-s. (6) makes the entriés also conclusive evidence for the purposes of the 
rate for which such assessment list has been prepared, but in this respect it is 
expressly provided that it shall be conclusive evidence “of the amount of the 
rate leviable (in all the Government publications the word used is ‘liable’ but 
we think that is clearly a printing error).on such buildings or lands or both build- 
‘ings and lands in any official year in which such list is in force’. The words which 
-we have italicised-clearly show that the assessment list would be -conclusive 

evidence only for.the official year in. which such list is in force, that is to say for 
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one year at a time in view of.the definition of “official year” in s.3 (13) as meaning 
the year commencing on the first day of April. 

. Lastly, it must’be noticed that the liability to tax arises upon the duly au- 
thenticated assessment list because it.is made conclusive evidence under sub-s. 
(6) of s. 81. It is in this context that the provisions of s. 82 and the succeeding 
section-will have to be viewed. ` 

The provisions with which we have so far dealt: concern the preparation of 
the assessment list, hearing and disposal of objections against it, the authenti- 
cation of that list and its evidentiary value. But values are liable to change, in 
the course of each year, of the property to be taxed and, therefore, it was necessary 
to provide for such changes as may come about in the assessment list. It is 
with that end in view that the provisions of s. 82 have been enacted. : The ma- 
terial portions of s. 82 are as follows :— 


“(1) The standing committee may at any time alter the assessment list by ‘dering or 
altering an entry in respect of any property, such entry having been omitted from or erroneously 
made in the assessment-list through fraud, accident or mistake orin respect of any building con- 
structed, altered, added to or reconstructed in whole or in part, where such construction, alter- 
ation, addition or reconstruction has been completed after the preparation of the assessment- 
list, after giving notice to any person interested in the alteration of the list of a date, not less 
than one month from the date of service of such notice, before which any objection to the alter- 
ation should be made.... 


(3) © An entry or alteration made under this section shall subject to the provisions of section 
110, have the same effect as if it had been made in the case of a building constructed, altered, 
added to or reconstructed on the day on which such construction, alteration, addition or re- 
construction was completed or on the day on which the new construction, alteration, addition 
_ or reconstruction was first occupied, whichever first occurs, or in other cases, on the earliest 
day in the current official year on which the circumstances justifying the entry or alteration-ex- 
isted; and the tax or the enhanced tax as the case may be shall be levied in such year in the pro- 
portion which the remainder.of the year after such day bears to the whole year.” 


Sub-section (Z) gives power to the standing committee to alter at any time the 


assessment list-by inserting or altering an entry in respect or any property but 
upon three grounds as follows :— 


1. thatan entry has been omitted; or 

2. erroneously made in the assessment list through fraud, accident or mistake, 
or 

3. in respect of any building constructed, altered, added to or reconstructed 
in whole or in part, and where such construction, alteration, addition or recon- 
struction has been completed after the preparation of the assessment list. 
Lf these conditions-are fulfilled the standing committee has the right to alter at 
any time the assessment list by inserting or altering an entry in it, provided of 
course there is notice given to the aggrieved party and their objections considered. 
If an entry is thus amended, then the question arises, what is the effect of that 
amendment ? and that is provided by sub- s. (3) of s. 82 and in this respect sub-s. 
(3) contemplates three different categories in which a different effect takes place. 
They are as follows :— 


1. In the case of a building constructed, altered, added to, or reconstructed, 
the amendment will take effect from the day on which such construction, altera- 
tion, addition or reconstruction was completed; or 

2. on the day on which the new construction, alteration, addition or recons- 

truction was first occupied whichever of the two occurs first. 
These two clauses, therefore, make it clear that the amendment made will 
operate from the date of completion.or the date of occupation whichever event 
occurs first. Then we come to-the third category ‘of cases, which is the crucial 
category with which we are concerned in this matter. 

8. Itisa residuary category. In cases other than the two mentioned above 
the amendment is effective ‘‘on the earliest day in the current official year on 
which the circumstances justifying the entry or alteration existed”. 
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It is this somewhat cumbersome clause which we have just quoted over which 
all the controversy in this case, hinges. 


What is contended on behalf of the Municipal Corporation i is that even though 
in this case the objections of the plaintiffs were disposed of on March 28, 1964 
and the amendment made on that date, the amended entry will be effective even 
‘for the two preceding years 1962-63 and 1963-64 because by the use of the 
words “current official year” in the disputed clause is meant the then current 
official year. It is also emphasized in this connection that the clause speaks 
of the amendment taking effect “on the earliest day” in the current official year 
and by the use of the words “‘earliest day” obviously the clause intended to refer 
to that point of time when the liability to tax arose in respect of that property 
either upon the completion of that building or its occupation. In the present 
case, the completion certificate was granted on September 14, 1962 and that, 
therefore, would be ‘‘the earliest day in the current official year” according to 
this interpretation. 

On behalf of the plaintiffs this ‘interpretation is contested, According to 
the plaintiffs’ counsel ‘‘current official year’? means only one thing namely 
the official year which is current when the amendment is made in the 
assessment list. Counsel points out that the assessment list can never be 
corrected unless and until the objections of the owner or occupier are first 
heard and disposed of under ss. 81 (2) and 81 (3) and the assessment list authen- 
ticated under s. 81 (4), because it is the assessment list so, authenticated that 
is endowed with conclusive evidentiary value by sub-s. (6) of s. 81 and itis only 
when this conclusive evidentiary value is imparted to the assessment list that the 
liability to tax arises. Therefore it is urged that in the present case no Jiability 
could possibly arise until March 28, 1964, when the plaintiffs’ objections were 
disposed of. We have already said that-in this case the actual date of the amend- 
ment to the assessment list is not clear but counsel for both the parties agreed 
that that date may be taken as being the date on which the objections were dis- 
posed of. Therefore according to counsel for the plaintiffs the liability to tax 
in the present case cannot arise prior to March 28, 1964. 


The key words in sub-s. (3) of s. 82 are “the earliest day in the current official 
year’. The word “‘current’”’ has no doubt several shades of meaning and is used 
in different contexts but its basic meaning is thus given in the Shorter Oxford 
English Dictionary. -Its literal meaning would be “Running; flowing.” But 
that sense is now rare. The other sense when it applies to a point of time is 
“Running in time; in progress; belonging to the week, month, etc. now running 
1608.” The expression.in the context in which we find it in sub-s. (3) of s. 82 is 
used in the context. of time, because it is used in the context of “‘the earliest day 
in the current official year” and in that sense it seems to us that it can only mean 
the earliest day in the official year which is current when the amendment of the 
assessment list takes place, that is to say, the expression refers to only that official 
year. which is running at the time when the amendment is made by insertion or 
alteration of an entry under sub-s. (Z) of s. 82. If it were intended to include 
in the context in which it was used any of the past years prior to the date on 
which the amendment of the assessment list is made, the expression would not 
be “on the earliest day in the current official year” but the expression would 
be “on the earliest.day in the then current official year”, but that would amount 
to the unwarranted introduction of a word in the statute which is not there and 
which we cannot do. 


In our opinion, the matter admits of little doubt when we consider the other 
portions of sub-s. (3) and the other sub-sections of s. 82. The last clause of sub- 
s. (3) of s. 82 provides for the consequence if the circumstances indicated in the 
earlier part of the sub-section are fulfilled by the use of the following words 

“and the tax or the enhanced tax as the case may be shall be levied in such 
year in the proportion which the remainder of the year after such day bears to 
the whole year’. The words “such year” in this clause obviously refer back to 
“the current official year”? earlier mentioned. .Now having regard to the provi- 
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sions of this clause which permits only the levy “in the proportion which the 
remainder of the year after such day bears to the whole year’, “the current 
official year” could not possibly refer. to any past Fear because there ‘would be 
no question of computing “‘the proportion which the ‘remainder of the year after 
such day bears to the whole year” in the case of past: years. To take the example 
of the present case itself, upon the arguments on behalf of the Municipal Corpo- 
ration “the current official year” wouldinclude both 1962-68 and 1963-64, because 
according to the Corporation the house had been completed by September 14, 
1962, but for those years there would be no. questicn of computing the enhanced 
tax ‘in the. proportion which the remainder of the year after such day bears to 
the whole year” because the owners (the plaintiffs) would be liable to pay for the 
whole year. This shows, therefore, that in view of the last clause of sub-s. (3) of 
s. 82 the words “‘ the current official year” earlier used, could never mean the 
past years, but must necessarily refer only to the current official year in which 
the amendment of the assessment list was made. Only in that context would 
the last clause become comprehensible and have a meaning. 


The other indication is to be found in the provisions of sub-s. (6) of s. 81—a 
point to which we have referred in passing when dealing with those provisions. 
Sub-clause (4) of sub-s. (6) of s. 81 imparts conclusive evidentiary value to the 
entries in the properly authenticated -assessment list ‘for the purposes of -all 
municipal taxes ...annual letting value on the basis prescribed in the rules 
regulating the rate.” Sub-clause (7) imparts conclusive evidentiary value to 
the entries in the authenticated assessment list for the purposes of the rate and 

“of the amount of the rate leviable on such buildings or lands or both buildings 
and lands in any official year:in which such list is in force”. Thus sub-cl.-(2z) of 
s. 81:(6) makes it clear that the conolusiveness imparted to the entries is only 
limited to the “official year in which such list is in “force”. In other words, the 
ambit of the conclusiveness is limited to each official year and no more; ‘not at 
any rate to past years prior to the current assessment list. If that be so, then 
in cl. (t) of s. 81 (6) also “annual Jetting value on tha basis prescribed in the rules 
regulating the rate” can only mean that the same imitation as is mentioned in 
sub-cl. (ii) would equally apply to sub-cl.(z). If for the purposes of the rate 
the conclusiveness is only “in any official year in which such list is in force”, 
then for the purposes of the annual letting value also the conclusiveness must 
necessarily be “in any official year in which such [st is in force”, because the 
annual letting value is on the basis prescribed in the rules regulating the rate. . 


Thirdly, we may point out that in the same logislation in Chapter VII dealing 
with municipal taxes s. 77A uses the expression ‘‘preseding official year” in sub-s. 
(2) thereof. Section 77A was inserted by the Bombay Act 19 of 1935 and has 
been in force now for nearly 86 years. It was intenced to empower the Municipal 
Corporation to levy taxes at a varying amount or rate and.to lay down the 
maximum and the minimum limits within which the Corporation could tax both 
as regards the amount and the rate. The second proviso to sub-s. (2) to s. 77A 
aays-‘‘such increase or reduction shall not exceed ten per centum of the amount 
or rate at which such tax was leviable during the preceding official year”. .Thus 
in the same Act and dealing with the same subject'of tax when the Legislature 
intended to refer to a past year or years, they usel.the expression “preceding 
official year” to specify such a ‘past year. Surely in such a context it- cannot 
“possibly be the intention of the Legislature that when they used the expression 

‘current official year’ in s. 82 (3) they meant “preceding official year” also. 
This suggests that the expression ‘‘current official year” must necessarily be limited 
to a particular year with reference to the context in whichit is used and in the 
context of s. 82 (3) it can only mean the official year which was running when the 
amendment to the assessment list was made. 

Lastly, it cannot be forgotten that all this controversy has arisenin the context 
of a tax the.whole basis of which is an annual basis namely the annual letting 
value. This is.clear from the provisions of s. 78 (2) (d) which speaks of “the 
valuation based on capital or annual letting value,.as the case may be, on which 


h 
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the property is assessed” and “the annual letting value,” we have already 
shown, is defined with reference. to the annual rent for which any building or 
land might reasonably be expected to be let from year to year subject to certain 
‘exclusions and inclusions. . - 


Reference was made to s. 84 (1) of the Act. Section 84 (1) prescribes that it 
shall not be necessary to prepare a new assessment list every year. It also pro- 
vides that subject to the condition that every part of the assessment list, shall 
be completely revised not less than once in every four years, the Chief Officer 
may adopt the valuation and assessment contained in the list for any year, with 
such alterations as he may deem necessary’for the year immediately following. 
It was urged that there is an obligation to revise the assessment list only every 
four years and that therefore-upon the interpretation we have placed on a. 82 
(3) several properties. which may come into being during those four years, or 
which may have undergone some changes and therefore be liable to. greater or 
lesser tax,” would beover-taxed or would escape taxation for all the previous 
years before the entry ia corrected in the fourth year when the revision takes 
place and that that could not have been the intention of the Legislature. The 
short answer to this contention is that when sub-s. (1) of s. 84 prescribes that the 
Corporation shall completely revise the assessment list every four years it has 
- prescribed only the outermost limit by which the Corporation is obliged to revise, 
but that does not imply that withinthatlimit of four years the Corporation 
shall not revise. There is no bar upon the Corporation from revising the list 
each year under s. 84 at all. On the other hand, there is every indication in the 
Act itself that the assessment list for each year must be a separate assessment 
list and be, authenticated as such. Sub-section (2) of s. 84 says, “But the pro- 
visions of sections 80, 81 and 82 shall be applicable every year as if a new assess- 
ment list had been completed at the commencement of the official year.” Thus, 
even though no new list is actually prepared in éach year, the law considers the 
‘list already existing “‘as if a new assessment list had been completed at the com- 
mencement of the official year”. There is nothing also in sub-s. (6) of s. 81 con- 
trary to this view. On the contrary, we have shown that sub-cl. (#7) of sub-s. 
(6) of s. 81 refers to “‘any official year in which such list is in force’ indicating 
thereby that the list is in force only for one year at a time. 


This, in our opinion, is the true construction ofsub-s. (3) of s. 82. We are fortified 
in the view which we have taken by all the decisions that have been brought to 
our notice and to which we will presently refer, except one namely the decision 
in Jalgaon Municipality v. Khandesh Mills. Before we refer to those decisions 
we may refer to a decision of the Supreme Court under a parallel statute, namely 
Madhya Bharat Muncipalities Act (Act 1 of 1954), which repealed the Indore City 
Municipal Act 4 of 1909. See Municipal Corporation v. Hiralal’. The provi- 
sions of s. 76 (6) of that Act are for the purpose of the point before us im pari 
materia with the provisions of s. 81 (6) of our Act and the provisions of s. 79 of 
that Act are in pari materia with the provisions of s. 84 of our Act. Dealing with 
the provisions of s. 76 (6) of that Act the Supreme Court held in that case (p. 180): 


*... The Municipal tax is an annual tax leviable for a particular official year and the as- 
sessment list on the basis of which the tax is assessed is for each such official year. This is sup- 
ported by the words ‘such assessment list’ and ‘of the amount of tax leviable ...in any official 
year in which such list is in force’ in see. 76 (6)”. i 


Dealing with-the section analogous to our s. 84 the Supreme Court held (p. 180): 


“Ordinarily therefore the Municipal Corporation hasto prepare a fresh assessment list every 
year. The legislature however has-empowered by. sec. 79, as other State legislatures have 
similarly done in several Municipal Acts, to adopt the valuation and assessment contained in 
the assessment list prepared in an earlier year provided, however, that it prepares a fresh list 
once in every 4 years. But sub-sec. 2 of sec. 79 provides expressly that when such a previous 
list is adopted for a particular official year it can be done subject to the provisions of sections 
75 and 76. In other words, an assessment list, being for a particular official year even when 
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an assessment list prepared in an earlier year is adopted it becomes the list for such subsequent 
year subject to the procedure laid down in secs. 75 and 76. The list so adopted has therefore 
to be published, has to invite objections and has to be authenticated in the manner prescribed 
by sec. 76 (6) after disposing of the objections if any and it is then only that it becomes conclu- 
sive evidence of.the valuation and the tax assessed thereon for that particular official year. If 
it were otherwise, the annual letting value or the value estimated on a particular building or 
house would be static for 4 years during which the Corporation can go on adopting the assess- 
ment list prepared in an earlier year and the owner or the occupier of the building would be 
deprived of the right to object to the valuation or the annual letting value or the tax assessed 
thereon for at least 4 years even though the valuation or the annual letting value thereof may 
have decreased for one reason or the other. In order to prevent such a result the legislature 
has provided by sub-section 2 of sec. 79 that where a municipality adopts a previously pre- 
pared list for any subsequent year the provisions of ss. 75 and 76 shall be applicable as if a new 
assessment list has been completed at the commencement of that particular official year,” 


‘These remarks, in our, opinion, would be equally applicable to the ae pro- 
visions in the Bombay Municipal Boroughs Act. 

But there is a direct authority for the view which we have taken so a as this 
Court is concerned. The earliest decision is that of a learned single Judge of 
this Court in Sholapur Municipality v. Governor General*, a case’ which should 
have been particularly instructive for the defendants in this case, for it was a 
decision in which they themselves were a party. That was a case ‘where the de- 
fendants in the present case, then known as the Municipal Borough, Sholapur, 
had inadvertently omitted to levy a tax on certain buildings of the plaintiff sit- 
uated within its limits when it was preparing the assessment list-for the year 
commencing from ‘April 1, 1987: They discovered the error in May 1989 and 
after giving the requisite notice to the plaintiff in that case corrected the assess- 
ment list under s. 82. They then sent a bill to the plaintiff for the recovery of the 
arrears of the tax for the two previous years namely 1937-38 and 1938-89. That. 
liability to pay for those two years was disputed. It willbe noticed that the 
facts were almost identical with the facts in the’ present case. It was held that 
under s. 82 (3) the corrected list must be deemed to have come into force only 
from April 1, 1989, that is to say ‘“‘the current official year” in which the assess- 
ment list was amended and therefore the Municipality could-not recover the 
arrears for the years 1987-88 and 1988-39 according to the corrected list: Deal- 
ing with the very problem which has been presented to us in this reference, Mr. 
Justice Lokur held after quoting the provisions of sub-s. (3) of s. 82 (p. 758) : 


«In the case of a mistaken omission in the assessment list the correction obviously be- 
comes effective ‘on the earliest day in the current official year on which the circumstances 
justifying the entry existed.’ This clearly shows that the corrected assessment list, is to be 
deemed to have come into force from the first day of the current official year if the building to 
be taxed was in existence before the beginning of that year. ‘Official Year’, according to the 
definition in s. 3, sub-s, (73), means the year commencing on the first day of April, so that when 
the assessment list prepared for the year beginning with April 1, 1937, was corrected after May, 
1989, the corrected list must be deemed to have come into force from the first day of April, 1939. 

Mr. Desai for the Municipality argues that the preparation of the assessment list is only 
a step towards the recovery of the arrears of tax, which was already imposed, as soon as the 
sanction of the Government was obtained under s. 76 to the rules for the-imposition of the house- 
tax. But, as I have already pointed out, the sanction to impose a tax is to be distinguished 
from the liability to pay the tax which is dealt with in the second’ part of Chapter VII of the 
Act”. 

As regards the arising of liability under the Act the learned Judge held (p. 754) : 


“,..it clearly appears from s. 78 that the preparation of the assessment list is essential to 
the arising of the debt, and it is only those properties which are included in that list that are 
liable to pay the tax as set out therein...The machinery for the imposition of the tax may be 
independent of the obligation of the tax-payer. But the heading of the second part-.of Chapter 
VII read with s. 78 makes it clear that the preparation of the assessment list is not a mere 
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machinery but the list is a document which creates the liability of the tax-payer to pay the 
tax, and the machinery for the recovery is provided for in c, VIIL” 


The next decision of this Court is the one reported in-Ahmedabad Mun. Corpn. 
v. Kulinsinh®, also a decision of a single Judge. In that case the facts were 
slightly different. The Ahmedabad Municipal Corporation prepared a list for 
the imposition of a special water rate for the year 1946-47. After the commence- 
ment of the assessment year on April 1, 1946 it amended one of its rules which 
came into force on July 1, 1946.° That rule became applicable to the asgessee. 
Therefore on March 24, 1947 the Municipality issued a notice under the then 
s. 82 of the Bombay Municipal Boroughs Act to the assessee for amendment 
of the-assessment list. The notice was served on April 2, 1947. The asses- 
see’s objections were all rejected and the Municipality then called upon 
the assessee to pay the special water tax for the period from July 1, 1946 to 
March 81, 1947. The learned Judge held that the assessee was not liable to pay 
this special water tax for the period from July 1, 1946 to March 81, 1947, because 
if the assessment was made before March 81, 1947 the end of the official year 
it would have taken effect from July 1, 1946 which was the earliest day in the 
current official year 1946-47 within the meaning of s. 32 of that Act. A re- 
ference was made to the provisions of s.°82 (3) to support the contention of the 
Municipal Corporation that they could recover for a period prior to the year in 
which the rule was amended. It was urged on the basis of the provisions of 
sub-s. (3) of s. 82 that the circumstances justifying the alteration came into exis- 
tence on July 1, 1946 when the rule was amended and it was urged, therefore, 
that it was within the power of the Municipality to levy the tax from J ay L, 
foe The learned Judge answered the point by saying (p. 260) : 


...but in my view this argument overlooks the importance of the word ‘current’ in sub-s. 
(3) of s. 82. The liability to the payment of the tax is contingent upon the authentication of 
the list or amendment thereof, for under sub-s. (6) of s. 81, the entries in the assessment list 
- are to be accepted as conclusive evidence of the valuation and the basis prescribed in the Rules. 
The alteration could be made at any time during the current official year, and under sub-s. (3) 
of s. 82 the amendment takes effect from the earliest day in that official year.” 


Both these single Bench decisions were referred to and approved by a Division 
Bench of this- Court in ‘Chalisgaon Bor. Municipality v. Multanchand. In that 
case after a completion certificate had been granted to the owner of a building 
on October 18, 1951 the Chief Officer of the Municipality amended the assess- 
ment list for the official year 1951-52 on March 31, 1952 and incorporated therein 
an entry relating to the building for the period from October 18, 1951 to March 
31, 1952, but a notice inviting objections against the valuation of the building 
was not issued in the same official year. It was receivéd by the assessee on April 
2, 1952. He then submitted his objections and on July 9, 1952 the Standing Com- 
mittee of the Municipality rejected the objections. Thereafter a bill was sent 
to the applicant demanding the house tax for the period from October 18, 1951 
to March 81, 1952. The question was whether the Municipality had the right 
to assess the building in the official year 1952-58 for house tax for the official 
year 1951-52 which according to the definition ended on March 31, 1952. The 
Division Bench held that the Standing Committee having rejected the objections 
only on April 9, 1952 the earliest day- within the meaning of s. 82 (3) was 
April 1, 1952, that is to say, the commencement of the current official 
year. Thereby the Division Bench clearly indicated that the current official 
year was the year in which the tax became finally payable by the assessee 
upon the rejection of the objections. This case further establishes another 
important point namely that where objections are taken after notice by the Mu- 
nicipality the fact of the acceptance or rejection of the objections itself is one 
of the circumstances justifying the entry or alteration within the meaning of 
sub-s. (3) of s. 82. Thus, until the objections under s. 81 are finally disposed of, 
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sub-s. (3) of s. 82 would not come into play. As zegards the effect of sub-s. (3) 
of s. 82 also the Division Bench in that case held (p. 379) : 


“This scheme of the Act necessarily postulates that if any alteration is to be made in 
the assessment list, it must be carried out during the course of the official year. If the list is 
altered during the course of the year, the liability arising Dy reason of alterations made recti- 
fying omissions or erroneous entries becomes enforceable as from the date on which the assess- 
ment list comes into operation and in other cases where a fresh entry is made on account of new 
constructions from the first day on which the building becomes liable to pay the rate or tax.” 


Having regard to the facts of that case the Division Bench held that the official 
year 1951-52 having expired on April 1, 1952, and before that date no alteration 
having been made in the assessment list in the manner prescribed by sub-s. (2) 
of s. 82, it was not open to the municipality to re-open the assessment list for 
the expired year and to seek to-levy house tax for that year. 


- This was the ambit of the rule as to the extent cf retrospectivity of the entries 
made when an assessment list is amended, laid down by the Division Bench. 
We must, however, make one point clear. That decision did not lay down that 
in no case could an amendment have retrospective operation. - In order to indicate 
the true extent of this rule as to retrospectivity laid down in the Division Bench 
judgment, we may usefully refer to another decision of this Court reported in 
Subbappa Mallappa v. Bonni’. In this case the Hubli Borough Municipality 
published a revised assessment list on March 81, 1989, that is to say the last day 
of the official year 1938-89. The plaintiff raised objections to his assessment, 
but they were not considered until August 1939. On October 18, 1939 the plaintiff 
was informed that his objections had been rejected. The question was whether 
the plaintiff’s liability arose on April 1; 1939 or it arose only when his objections 
were considered and disposed of and after the final assessment list was made. 
Here it will be seen that the objection to the application of the rule as to retros- 
pectivity was confined only to one official year namely the year 1939-40 and the 
short dispute was whether within that year the-assessment list should take effect 
from the first-day-of the official year or from the day on which the plaintiff’s - 
objections were rejected and he was informed aczordingly. In such a case the 
_ Division Bench held that the liability to pay the tax arose independently of the 
objections or of the disposal of the objections and the revised assessment list 
became effeétive at the commencement of the cfficial year i.e. April 1, 1939. 
Therefore, the claim of the Municipality to reccver the house tax was upheld. 
We cite this case only to show the ambit of the rule laid down in Chalisgaon 
Borough Municipality’s case, within a particular year. If the liability to pay 
tax arises, the liability must relate back to the first day of that year, but that 
would not justify the amendment made in one oicial year being utilised to re- 
cover tax of any previous official yéar. Tha; is why the Division Bench in 
the Chalisgaon Borough Municipality's case observed at p. 381 that 


‘*,..Subbappa’s case, appears to be an authority for tae proposition that alterations made 
in an assessment list under s. 81 (2) have a limited retrospective operation i.e. the liability for 
a rate under an assessment list which is finalised and authenticated during the course of an 
official year arises in case of inadvertent omissions as from the date on which the assessment 
list is brought into operation and in cases where there hae been new construction or alteration 
of a building during the course of the year from the date on which the building became liable 
to tax. But Subbappa’s case, in our judgment, is no autherity for the proposition that a 
more extensive retrospective operation to an assessment list is intended to be given.so as to ` 
enable a municipality to alter the assessment list of previous years.” 


'“+ This was the clear position as it emerged from these authorities and there was 
no doubt or dispute as to the construction of s. 82 (3) for all the years from 1947 
when the Sholapur Municipality's case was firss decided until 1955 when the 
Chalisgaon Municipality's case was decided, but'in Jalgaon Municipality v. 
Khandesh Mills a Division Bench of this Court struck a different note which has 
given rise to this reference. In this case, the facts were somewhat peculiar. In 
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1947 the Municipdlity altered one of its Rules, namely, Rule 4 in respect of valua- 
tion of properties of factories. The rates were substantially ‘raised. The Rule 
had to obtain the sanction-of the Government which sanction was granted on 
November 25, 1947, and the Rule became effective from April 1, 1948. Pur- 
suant to the amended rule an assessment list was prepared and bills were issued 
to the factory owners. On April 27, 1949 one of the owners one Raghavji Kanji 
filed a suit for a declaration that the new Rule was ultra vires and applied for 
an injunction. A temporary injunction was obtained pending the suit and a 
permanent injunction was granted by the decree in the suit on September 21, 1950. 
The Municipality then went in appeal to the District Court but, in the meanwhile, 
the defendant in that case the Khandesh Spinning and Weaving Mills Co. Ltd. 
itself filed suit No. 20 of 1951 on March 5, 1951 for similar reliefs. Pending the 
suit this Court gave a decision in a similar matter pertaining to the Amalner 
Municipality now reported in Amalner Municipality v. Pratap Mill’, and in view 
of that decision both the suits filed by the defendant in that case as also by Rag- 
havji Kanji were dismissed. Thus, it will be seen that a considerable time was 
lost due to the actions brought by the assessec_in that case. After the assessee’s 
suit was dismissed, the Municipality heard the objections and again on the rejec- 
tion of the assessee’s objections he also preferred an appeal to the Magistrate 
under s. 110 of the Act. The Magistrate held the defendent company liable to 
pay the higher amount of tax. Against the Magistrate’s decision there was an 
appeal to the Sessions Court, but the Sessions Court held on December 21, 1954 
that the assessment made on the basis of the new Rule was illegal. Then on 
June 14, 1955 the Municipality filed a suit contending that it was entitled to re- 
cover the amount of the tax for the year 1951-52, which was not recovered be- 
cause of the mistaken entry in the assessment list. The question was whether 
the Municipality could recover that tax for the past year 1951-52. One of the 


. points which was argued in that case was whether it would have any jurisdic- 


tion to entertain a suit of this kind instituted by the Municipality, a point with 
which we are not concerned, but as regards the provisions of s. 82 (3) the Divi- 
sion Bench held as follows (p. 233): 

“It is clear that s. 82 (3) is a counterpart of s. 81 (6). It provides that an entry or altera- 
tion made under the section shall subject to the provisions of s. 110 have the same effect as if 
it had been made on the earliest day in the current official year in which the circumstances jus- 
tifying the entry or.alteration existed. In the judgment cited and referred to above, emphasis 
seems to have been laid on the words ‘current official year’. It seems to us that decisive words 
in the sub-section are ‘circumstances justifying the entry or alteration’, The first question, 
therefore, in each case to be determined is, when did the circumstances exist which justified 
the alteration? Once that is determined it would not be difficult to go to the earliest day of 
the current official year during which such circumstances existed. The circumstances which 
can justify the alteration of the entry, in our opinion, could only be the initial mistake, acci- 
dent or fraud. If there is no mistake, then there can be no question of altering the entry. It 
is only because there,is a mistake in the entry that the occasion arised to alter it. The section 
does not speak of the point of time when the discovery of an omitted entry or the alteration of 
an entry is made for the purpose of giving effect to the new or amended entry. _If it were to 
be held, as has been held in those cases, that it becomes effective on the earliest day in the cur- 
rent official year in which such entry is made or altered we will be changing the language of 
the section. which is not justified. It is, therefore, clear that the intention of the Legislature 
was to make it effective from the first day of the current official year in which the circumstances, 
i.e. the mistake, which justified the alteration of the entry, existed.” 


It is no doubt true that this view is in conflict with the view earlier taken in the 
cases to which we have referred, but while the single Bench ‘decisions in the 
Sholapur Municipality’s case and the Ahmedabad Municipality’s case were re- 
ferred tò by the Division Bench we ‘are somewhat surprised that no reference 
whatsoever has been made to the Division Bench judgment in the Chalisgaon 
Borough Municipality’s case. After all that was a Division Bench judgment 
and would have bound the Division Bench in the Jalgaon Municipality’ s case. 


7 (1951) 54 Bom. L.R. 451. 
BLR—31 | 


t 
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That is the first defect in the judgment of the Jalgaon Municipality’s case, but, 
' with respect, we are also unable to agree with the.interpretation which has been 
placed by the Division Bench in that case upon the provisions of s. 82 (3) for 
the following reasons :— 


We have already said that the key ees in sub-s. (3) of s. 82 are the words 

“current official year”. We have also already given our reasons why in our 
opinion those words mean the official year which was current or running when 
the assessment list was amended, but in the decision of the Division Bench there 
is. absolutely no answer to that reasoning or to the view taken in the previous 
cases as to the interpretation of the words ‘‘current official year”. The Division 
Bench noted this when it remarked that in the judgment cited and -referred to 
above “emphasis seems to have been laid on the words ‘current official year’ ”, 
but there is no reason.given why emphasis should not be so laid upon those 


words. It is not enough to say that “the decisive words in the sub-section are ` 


‘circumstances justifying the entry or alteration’”. In other words, the ear- 
lier cases emphasised one part of sub-s. (3) of s. 82 and the Division Bench in 


Jalgaon Municipality’s case without reference to the earlier cases emphasised F 


another part of sub-s. (3) of s. 82. In our opinion, the expression used in sub- 
s. (3) of s. 82 is a composite expression “on the earliest day in the current 
official year on which the circumstances justifying the entry or alteration exis- 
ted” and that provision of the law must be read as a whole. The error in the 
Jalgaon Municipality’s case was to emphasise only one part namely the words 
‘circumstances justifying the entry or alteration”, but even assuming that we 
were to consider only the words ‘“‘circumstances justifying the entry or alter- 
ation”, we are at a loss to know why the fact that objections were taken and 
the objections were disposed of on a certain date, is not one of the “‘circum- 
stances justifying the entry or alteration’ within the meaning of sub-s. (3) of 
s. 82. We also cannot see how holding that a new eniry becomes effective on 
the earliest day in the current official year in which such entry is made or al- 
tered, would amount to changing the language of the section as the Division 
Bench held. 

The Division Bench was also in error, in our opinion,—and we say so with 
utmost respect,—in the view which it took at the very threshold that s. 82(3) is 
a counterpart of. 81(6). Section 81(6), as we have already indicated, lays down 
an artificial’ rule of evidence and says that the entries in the assessment list 
authenticated under s. 81 (4) and (4) shall be conclusive evidence as regards the 
tax, the valuation, the annual letting value and for the purposes of the rate. No 
doubt imparting this conclusiveness to the entry gives rise to the liability of the 


tax-payer to pay in terms of the assessment list, but we fail to see how for that- 
reason s. 81 (6) can be a counterpart of s. 82 (3) or vice versa. Section 82 (3). 


is a part of s. 82 which deals with amendments of the assessment list and inser- 


tion or alteration of entries therein and sub-s. (3) lays down what is the effect. 


sf 


of those entries if made. The conclusiveness can only be imparted to the en- . 


' tries so inserted or altered by way of amendment after the authenticated assèss- 


ment list is amended by making of the new entry mit. That is the only effect . 


of s. 81 (6). We think that it was an error, therefore, to regard s. 82 (3) as a 
counterpart of s. 81 (6). The decision was reached by ignoring the words “‘cur- 
rent official year” in s. 82 (3) which was the very expression emphasised in the 
previous Division Bench cases and the other decisions of single Judges. 


` Much the same argument that s. 82 (3) is a counterpart of s. 81 (6) was also 


advanced in Subbappa Mallappa’s case to which we have referred above and was 
thus repelled by the Division Bench in that case (p. 705): 


“It is said that whereas retrospective effect is contemplated by s. 82, no such effect is con- 
templated by s. 81, and it is, therefore, argued that it must be the intention of the legislature 
that the revised assessment-list does not become effective until after the disposal of the objee- 
tions or until after the result of an appeal or revision is known. We do not think that such a 
construction is justified either. Sections 78, 79, 80, and 81 deal with the procedure which is 


to be followed in regard to an assessment-list. Section 81 lays down the stages before an as- 


* 
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sessment is authenticated. Section 82 deals with a special subject and s. 84 deals generally 
with an annual assessment-list and a revised assessment list once in every four years, The omis- 
sion, therefore, tò make in section 81 a provision similar to the one contained in s, 82 is not at 
all of any significance. The subject of an annual assessment-list or a revised assessment-list 
is dealt with in section 84 and retrospective effect to an annual assessment-list or to a revised 
assessment-list is given by virtue of sub-s. (2) of s. 84.” 


For these reasons we are not in agreement with the decision in Jalgaon Borough 
Municipality's case. We think that it was not correctly decided and that, on 
the other hand, the correct view has been taken in the Chalisgaon Borough 
Mumerpality’s case. The decision in Chalisgaon Borough Municipality’s case and 
the earlier decisions of single Judges of this Court were all followed by a Division 
Bench of the Gujarat High Court in The Municipal Corporation, Ahmedabad v. 
Zaveri Keshavial®. 


In the result, we answer the questions framed as follows :— 
Question (i) in the negative. 
Question (ii) in the affirmative. 


The papers will now be sent back to the Division Bench for disposal of the Re- 
vision Application. 


Answers accordingly. 


Before the Hon’ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Chandrachud and Mr. Justice 
Deshmukh. 


MADHAV SAKHARAM JONDHALE v. THE SANGAMNER 
MUNICIPALITY*. 


Bombay District Municipal Act (Bom. III of 1901), Sec. 46(e)—Sangamner Municipalities Rules. 
Rules 177, 217--Employee of Municipality dismissed in breach of rule of Municipality— 
Whether order of dismissal null and void—Employee whether entitled to reinstatement or arrears 
of salary—Constitulion of India, Art. 311. 


A. breach of a mere rule or regulation regarding an enquiry into the conduct of a Muni- 
cipal servant before his dismissal from employment does not entail the same consequence 
as a breach of the provisions of art. 311 of the Constitution of India. The order of dismissal 
passed in such circumstances is merely wrongful and not null and void. 

If a Municipal servant is dismissed in breach of such a rule or regulation, he is entitled 
to a declaration that the dismissal is wrongful and to salary for the period of notice but 
neither to reinstatement in service nor to arrears of salary on the basis that the dismissal 
is void and illegal. $ 

Rule 177 of the Sangamner Municipality Rules framed under s. 46(e) of the Bombay . 
District Municipal Act, 1901, is directory and not mandatory and if a Municipal servant 
is dismissed in breach of the rule, he will be only entitled to a declaration that his dismissal 
is wrongful and to salary in lieu of the period of notice. 

Cases of dismissal of servants would fall into four classes. ‘There are, in the first in- 
stance, cases in which “persons employed in civil capacities under the Union or a State” 
are dismissed, removed or reduced in rank in violation of art. 811(2) of the Constitution of 
India. Such cases stand apart and constitute an exception to the normal rule that no 
declaration to enforce a contract of personal service will be granted. Orders passed in 
violation of art. 311(2) are null and void, not merely wrongful. The second category is of 
eases in which an industrial workeris dismissed in violation of the provisions of an Industrial 

_ law. The Labour Court or the Industrial Tribunal is entitled, in appropriate cases, to 
. order reinstatement of the worker. The third category comprises cases where the person 
who is dismissed from service is entitled to an office or status under a statute and the order 

of dismissal affects that status. The fourth class of-cases are cases in which a statutory 


8 [1965] 6 Guj. 701. : Regular Appeal No. 40 of 1958, confirming 
*Decided, November 9, 1971.. Second Ap- the decree passed by D. G. Tatke, Civil Judge, 
peal No. 576 of 1961 (with Second Appeal Junior Division, Sangamner, in Regular 
No. 307 of 1968) against the decision of M.K. Civil Suit No. 32 of 1956. : 
Joshi, Assistant Judge of Ahmednagar, in 
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body acts either in breach of the statute or in breach cf the rules and regulations framed 
- mmder the statute. Cases falling in this class depend for their decision on the consideration 
whether the order passed by the statutory body. is in breach of a mandatory obligation 
imposed by the statute or whether the breach complained of is of a mere rule or regu- 
‘lation relating to the conditions of service. If the breach is of a mandatory obligation 
imposed by the statute, the order of dismissal would be null and void and not merely 
wrongful. As a consequence, the employee would be entitled to be reinstated in service 
and to past salary. On the other hand, if the breach complained of is of a mere rule or 
regulation, the employee would be entitled only to a declaration that the dismissal is wrong- 
ful and to damages by way of salary for the period of notice, even if the rule or regulation 
constitutes a term or condition of his service and even if it is worded in language of 
mandatory import. In the absence of a statutory provision showing that the master is 
under a restriction as to the kind of contract which he can make with his servant and in 
the absence of a provision showing that the statute obliges the master to comply with such 
a rule or regulation if he wants to dismiss a servant, the rule or regulation would be’ ad- 

ministrative in nature, not capable of being specifically enforced. 

Keshavrao Annasakeb Bhonsale v., S. V. Sultanpure, overruled. 
Broach Municipality v. Bradriklal Ambalal’, approved. 

Ratilal v. Dhari Municipality’, Dr. S. Dutt v. University of Delhit, S. R. Tewari v. Dist. 
Board, Agra’, Ram Babu v. Divl. Manager, L. I. C.*, U. P. S. W. Corpn., Lucknow v. C. K. 
Tyagi’, Bank of Baroda Ltd. v. Jewan Lal Mehrotra’, Incian Airlines v. Sukhdeo Rat?, State 
of U. P. v. Babu Ram", State of Mysore v. M. H. Bellary, Mafatlal Barot v. Divl. Controller, 
State Transport, Mehsana, Bool Chand v. Kurukshetra Oniversity® and R. J. Parvatikar 
v. Guledgud City Municipality’, referred to. 


OnE Mapuayv (plaintiff) was appointed a section Inspector by the Sangamner, 
Municipality (defendant) on June. l, 1952, and afSer passing the requisite exa-. 
minations worked as a Sanitary Inspector. By an order dated September 29, 
1955, the plaintiff was suspended with effect from October 1, 1955. It was the 
plaintiff ’s cage that no enquiry was held as required >y rule 177 of the rules framed 
under the Bombay District Municipal Act, 1901. The defendant thereafter 
passed a resolution on October 10, 1955 dismissing the plaintiff from service, 
again, according to the plaintiff, without giving an. opportunity to him to defend 
himself. The plaintiff appealed to the General Body as per the provisions of 
of the rules and the General Body confirmed the action taken by the Sani- 
tary Committee. The plaintiff contended that the order dismissing him from 
service was bad. He prayed-for a declaration tkat by the resolution of the 
Sanitary Committee dated October 5, 1955 and of the General Body dated 
October 81, 1955 the plaintiff was not removed from service and yet 
continued to be in service. He claimed a sum of Rs. 399-11-11 as arrears of 
salary. The trial Court held that the Sanitary Committee had not given him 
opportunity of defending himself but, in the appeal to the General Body, he had 
sufficient opportunity, that the plaintiff was negligent and therefore the orders 
were properly made against him. As, however, no notice was given to the plaintiff, 
the trial Judge held that the plaintiff’s dismissal from service was wrongful but 
not void and inoperative. He made a decree in favour of the plaintiff for a sum 
of, Rs. 116-13-0 with future interest at 6 per cent. per annum from the date of 
suit till realization and costs. The appellate Judge confirmed this judgment. 

The plaintiff appealed. 


The appeal was heard by Patel and Wagle JJ. who referred two eaten 
to a larger bench. In the course of his judgment delivered on September 2, 1968, - 
Patel J. observed as follows. 


` 1 (1958) Special Civil Application No. 7 [1970] AIR. S.C, 1244, 
1855 of 1958, decided by Chainani A.C.J. and 8 [1970;2 L. L. J. 54. 
Badkas J., on October 4, 1958 (Unrep.). 9 [1971] A LR. S.C. 1828. 
. 2 (1950) 53 Bom. E.R. 282. -. 10 [1961] A.LR. S.C. 751. 
3 [L971] ALR. S.C. 749. 11 [1965] A.B. S.C. 868. 
4 [1958] A.ILR. 5.C. 1050. 12 [1966] A I.R. S.C. 1364. Pi 
5 [1964] ALR. S.C. 1680. ; 18 [1968] A.I.R. S.C. 292. , 
6 [1961] A.LR. All. 502. 14 [1961] A.LR. Mys. 181 
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PATEL J. On behalf of the plaintiff, Mr. Deshmukh relies upon a judgment 
of a Division Bench of this Court in Keshavrao Annasaheb Bhonsale v. S. V. Sul- 
tanpure’, where the Division Bench has taken the,view that an order passed against 
the Chief Officer of the Municipality without holding an enquiry as required by 
a rule framed by the Municipality cannot be sustained. He, therefore, contends 
that in the present case also it must be held that the dismissal is null and void. 

The question is of some importance as it arises quite often. There have been 
cases decided by this Court which are of binding authority and which take a view 
somewhat different from the one taken by the Division Bench in the case above 
referred to. In Gokak Municipality v. Rajaram Shridhar? Mr. Justice Broomfield 
discussed what the rights of a Municipal servant were if he was dismissed contrary 
to the provisions of rules regarding enquiry. The Court held that the dismissed 
servant would have a cause of action if he is removed without complying with 
the rules for removal from service for damages for wrongful dismissal, if the rules 
may fairly be regarded as forming one of the conditions of service, and affecting 
the tenure of office of the employee concerned. In amplification of the principle 
the Court held that where the plaintiff was employed for a definite period he would 
be entitled to recover the actual loss incurred by him subject to deduction during 
which he had been otherwise employed. But where as in the ordinary case of a 
Municipal servant he was liable to be discharged at a month’s notice, he would 
be entitled, on wrongful dismissal, to damages for the period of notice only. On 
_ this footing the learned Judge awarded a month’s salary as damages against the 
Municipality. The position was reviewed again in Broach Municipality v. Bhadriklal 
Ambalal? which was-a case of a dismissed Chief Officer of the Municipality, and 
also in Padmakant Motilal v. Ahmedabad Municipality: Ahmedabad Municipality 
v. Padmakant Motilal*. In those cases the principle enunciated: by Mr. Justice. 
Broomfield was reaffirmed. The decision of the Supreme Court in Dr. S. Dutt 
y. University of Delhi® would seem to lend support to this conclusion. In that 
case Dr. Dutt was a Professor. of Chemistry in the University. There were 
disputes regarding his supersession tothe post of the Head of the Department of 
Chemistry. Ultimately-the executive council of the University passed a re- 
solution in April 26, 1951 terminating his services. The appellant claimed ar- 
bitration under s. 45 of the Delhi University Act. The University contended that 
the appellant had no right to claim arbitration. However, in spite of objection 
of the University, a sole arbitrator entertained the dispute and made an award 
and amongst other things found that the dismissal of the appellant was ultra vires 
malafide and had no effect on his status and-that he continued to be in service. 
The arbitrator filed the award in the appropriate Court, who made a decree in 
terms of the award. The appeals were heard by the High Court, who allowed 
the-appeal and set aside the award. The Court held (p. 1058) : l 

“We are in entire agreement with the view expressed by the High Court. There is no 
doubt that 2 contract of personal service cannot be specifically enforced. Section 21 Cl. (b) of 
the Specific Relief Act, 1877, and the second illustration under this clause given in the section 
makes it so clear that further elaboration of the point is not required. It seems to us that the 
' present award does purport to enforce a contract of personal service when it states that the dis- 
missal of the appellant ‘has no effect on his status’, and ‘he still continues to be a Professor of the 
University’. When a decree is passed according to the award which if the award is unexcep- 
tionable, has to be done under Sec. 17 of the Arbitration Act after it has been filed in Court, 
that decree will direct that the award be carried out and hence direct that the appellant be 
treated as still in the service of the respondent. It ‘would then enforce a contract of personal 
service, for the appellant claimed to be a professor under a contract of personal service, and so 
offends s. 21(b).”’ 

The Court distinguished the cases’ under art. 811 of the Constitution. Same 
reasons must apply when the service of an employee is terminated by the Muni- 
cipality contrary to rules. 


i (1958) Special Civil Application No. 8 (1950) 58 Bom. L.R. 282. 
1855 of 1958, decided by Chainani A.C.J. and 4 (1942) 44 Bom. L.R. 814, s.c. [1943] 
Badkas J., on October 4, 1958 (Unrep.). . ALR. Bom. 9. 

2 (1940) 42 Bom. L.R. 886. 5 [1958] A.LR. S.C. 1050. 
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Now, the A underlying those decisions is as follows: Under the Muni- 
‘eipal Acts the Municipal Corporation is given the power of appointing servants 
and discharging or dismissing them. The rules that are framed no doubt pro- 
vide for the manner in which certain things should be done: They provide the - 
conditions of service of its employees. These rules are not in effect constitu- 
tional limitations on the part of the Corporation to the exercise of their powers 
but are intended to govern the relationship between the employee and the Muni- 
cipal body. - As rules of a club form part of the contract between the club and 
its members, the articles of association of a company form part of the contract 
between the share-holder and the company, 80 also when such rules are framed 
which govern the conditions of service of its employees, they would form part of 
the terms of contract between the employee and the Municipal body. The 
position as to the effect of rules of this nature has been clarified, though in a 
different context, in the case of Shrinivas Ganesh v. Union of India® where the - 
Torrion Chief Justice speaking for the Bench says (p. 676) : 


..it is only in cases falling within art. 311 or s. 240(3) that the Government as an anpe is- 
hound to conform to certain rules of natural justice indicated in that article and that section: 
But if the case does not fall either within the ambit of art. 811 or s. 240(3), then the relation- 
ship of master and servant-is governed by the rules if there are any which would constitute the 
contract of employment, or it would be governed by common law if the rules do not provide 
for the employment of the particular person.” 


Section 46 of the District Municipal Act enables the Municipality - -to frame ` 
rules regarding matters provided therein. There is no limitation in the Act 
itself in relation to the exercise of powers of the Municipality in the matter of 
removal or dismissal of its servant or employee. The rules, therefore. which fix 
the conditions of service become part of the: contract of employer and the employee 
and the case-could only stand on the footing of a breach of contract if the rules 
for removal or dismissal are not complied with. 

In the decision in Keshavrao Annasaheb Bhonsale v. S. V. Sultanpure abore 
referred to, the the question aroge in a writ petition and the Court has put the 
rule ‘regarding enquiry framed under the Municipal Act almost on a par with 
art. 811 of-the Constitution and concluded that non-observance of the rule while 
dismissing the servant must amount to a violation of the constitutional limitation 
and therefore the dismissal is invalid. Tt is unfortcnate that though the decision 
in Broach M unicipality v. Bhadriklal Ambalal was cited before the learned Judges, 
except for saying‘that in that case the dismissal was held to be wrongful, there 
is no further discussion of the case. 

With great respect, having regard to the fundamental principlés involved in . 
respect of a breach of the condition‘imposed by art. 311 of the Constitution in the 
dismissal of a Government employee, we find it very difficult to agree with the 
conclusions of the learned Judges that a mere breach of a rule framed under the 
Municipal Act must involve the same consequence. ' We, therefore, refer me fol- 
A questions for decision of the Full Bench : 


- Whether a breach of a rule regarding an enquiry into the conduct of a coal 
see before his dismissal from employment entails the! same consequence as a breach of 
provisions of article 311 of the Constitution ? 

2. Ifa municipal servant is dismissed in breach of such a rule, what would be the 
relief to which he would be entitled? $ 


The papers be submitted to the learned Chief Justice. 


The questions were heard by a bench composed of Kotval C.J. and Chandrachud 
and Deshmukh JJ. ` 
S. A. No. 576 of 1961: 
B. Y. Deshmukh for R. W. Adik, for the appellant. 
S. A. No. 807 of 1968 : 
P. N. Karlekar, for the appellant. 
' K.J. Abhyankar, for the respondent. 


6 (1956) 58 Bom. L.R. 673. ` 
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CHANDRACHUD J. The appellant, who was working as a Sanitary Inspector 
in the respondent-Municipality, was dismissed from service under a resolution 
of its Sanitary Committee dated October 10, 1955. On March l, 1956, he 
brought the present suit to challenge the order of dismissal and to recover arrears 
of salary, damages,' etc., on the ground that the order was passed in violation 
of the principles of natural justice contained in r. 177 of the Rules of the Muni- 
cipality and was therefore void and illegal. `. i 

The trial Court gave to the plaintiff a declaration that his dismissal was wrongful. 
Tt rejected his contention that the dismissal was void and declined to grant him 
the declaration that he continued to be inthe service of the Municipality. Instead, 
it awarded to him a sum equivalent to a month’s salary in lieu of the period of 
notice, in view of r. 217 under which a Municipal servant is liable to be discharged 
at amonth’s notice. The decree of the trial Court, was confirmed in appeal by the 
learned Assistant Judge, Ahmednagar. 

This second appeal came up for hearing before Patel and, Wagle JJ. on September. 
2, 1968 when counsel drew their attention to a conflict of opinion in this 
Court on the question whether an order of dismissal of a Municipal servant in breach 
of a rule governing the conditions of his service renders the order void so as 
to entitle the employee to a declaration that he continues to be in service and to 
arrears of salary or whether it renders the order merely wrongful so as to entitle 
the employee only to salary in lieu of the period of notice. Expressing them- 
selves in favour of the latter view, the learned Judges have referred for the opinion 
of the Full Bench the following questions. : 


“I. Whether a breach of a rule regarding an enquiry into the conduct of a municipal 
servant before his dismissal from employment entails the same consequence as a breach of pro- 
visions of art. 311 of the Constitution ? 

_ 2 Ifa municipal servant is dismissed in breach of such a rule, what would be the relief 
to which he would be entitled ?” 


Before considering the conflict of decisions, we must look at rr. 177 and 217 
of the.Sangamner Municipality Rules framed by the respondent-Municipality. 
Section 46 (e) of the Bombay District Municipal Act, 1901.under which the 

. Rules are framed provides, to the extent relevant, that every Municipality shall, 
after the constitution .thererof, make and may from time to time alter or rescind 
rules, determining, subject to the provisions of s. 184, the mode and conditions 
of appointing, punishing or dismissing any officer or servant. The relevant 
part of proviso (a) to s. 46 says that no rule made, or alteration or rescission of a 
rule made under the section shall have effect, unless and until it has been 
approved, in the case of a City Municipality by the State Government or in 
other cases by the Commissioner. Rule 177 reads thus : 


“No officer or servant shall be dismissed without a reasonable opportunity being given to 
him of being heard in his defence. Any written defence tendered shall be recorded and a 
written order shall be passed thereon. 

(2) Every order of dismissal or confirming a dismissal shall be in writing and shall specify 
the charge or charges brought, the defence, and reasons for the order.” 


Rule '217 reads thus : i , l 


“Subject to section 182 of the Act, every Municipal Officer or servant is liable to dis- 
charge at one month’s notice but, except with the concurrence of the President and the sanction 
of the Municipality, no officer or servant whose salary exceeds Rs. 15/- shall be discharged before 
he has reached the age of 55. : 

Explanation :—‘Discharge’ does not include ‘dismissal.’ ” 

These rules are identical, word to word, with rr. 182 and 189 of the rules framed 
by the Borough Municipality of Broach, which fell for consideration before a 
Division Bench of this Court (Bhagwati and Dixit JJ.), in Broach Municipality v. 
Bhadriklal Ambalalt. In that case, the Chief Officer of the Broach Municipality 
was dismissed from service in violation of r. 182 under which he was entitled, 
before being dismissed, to a reasonable opportunity of being heard in defence. 


_ 1 (1950) 53 Bom. L.R. 282. ` 
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He brought a suit against the Municipality for wrongful dismissal and damages, 
contending that non-compliance with the provisions ‘of r. 182 vitiated the reso- 
lution passed by the Municipality. It was held by the High Court that r. 182, 
which was a part of the rules alterable from time to time, was in the nature of 
an administrative rule meant for the guidance of the authorities and was there- 
fore directory and not mandatory-in character (pp. 288-289). The High Court 
came to the conclusion that “the provisions of Rule 182 being merely directory 
in character, the only effect of the non-compliance with the terms theréof was 
to render the resolution of the dismissal of the plaintiff passed. by the Munici- 
pality.. . wrongful and not void and inoperative.” (p. 290). i 

A contrary view would appear to have been taken in Keshavrao Annasaheb 
Bhansale v. 8. V. Sultanpure? by a Division Bench consisting of Chainani 
A.C:J. and Badkas J. There, the Chief Officer of a Municipality was dismissed, 
without being given an opportunity to show cause against the allegations made - 
against’ him. ‘ He filed a writ petition in this Court to challenge the order 
of dismissal on the ground that it was passed in violation of r. 5 framed by - 
the Municipality under s. 58 of the Bombay Municipal Boroughs Act. This 
rule is exactly similar to r. 177 in the instant case and to r. 182 which was con- 
strued in the Broach M unicipality case. It was urged on behalf of the Municipa- 
lity that'r. 5 was directory in character and no writ could lie to set aside the order 
of dismissal, as there was, at the, highest; a breach of a contract of service be- 
tween the petitioner and the Municipality: In support of this submission; the 
Municipality placed reliance on the decision in the Broach Municipality case. 
The submission was, however, rejected. on the ground that the contract of service 
was not between private persons ‘but. was between the Municipality and its em- 
ployees, that in the Broach Municipality case though r. 182 was held to be direc- 
tory, the order of dismissal was held to be wrongful and that r. 5 was ‘‘almost 
in the same terms as article 311 (2) of the Constitution. ” The learned Acting 
ae Justice observed : 


..The Municipality is a statutory body constituted ide the EEE of the Bombay > 
me Boroughs Act. It is bound to comply with the provisions of that Act and the rules 
framed thereunder. It has not observed the provisions-of rule & before passing a resolution 
dismissing- the petitioner from its service. An order can therefore properly be issued to the — 
Municipality directing it to comply with the provisions of ous rule, in case it wishes to dismiss 
the ‘petitioner from its service,” 


'We are of the opinion that, with ieee this Special Civil Application was not. 
correctly decided and that, on principle, the decision in the Broach M unicipality 
case was indistinguishable. The fundamental error of the decision lies in equat- 
ing the provisions of a rule, directory in character and alterable from time to 
time, with the constitutional safeguard contained in‘ art. 811 (2). It was also | 
wrong to treat the case of a Municipal servant on a footing different from that. 
of a private employee. It is true the the Municipality is a statutory body but 
nevertheless, the contract of service between it and its employees is essentially 
a contract between master and servant, governed by rules which are, in their 
nature, variable. Such rules are undoubtedly meant to be observed and we 
expect ‘that public bodies, like the Municipalities, will act with a sense of fairness . 
and responsibility and- not flout with impunity the wholesome rules which are 
a reiteration of the principles of natural justice. But we are concerned in this’ 
appeal to determine the legal consequence which flows from a non-compliance . 
with such rules. The consequence, as laid down in the Broach Municipality 
case is.only this, that the order of dismissal passed in violation of an administra- 
tive rule, directory in character,.is wrongful but not void. All that the em- 
ployee is. entitled in such cases is a declaration that the dismissal ‘is wrongful 
and to. salary in lieu of the period of notice. : 

' We should have given full reasons for saying this but recent decai of the 
Supreme Court relieve us of that task. In fact, the decision in the Broach Muni- 


2 (1958) Special Civil Application No. and Badkas J., on October 4, 1958 (Unrep.). 
1855 of 1958, decided by Chainani A.C.J. i 
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cipality case has been expressly approved by the Supreme Court in Ratilal v. 
Dhari Municipalitys, The appellant in’ that case, who was working as an off- 
ciating Secretary of the Dhari Municipality, brought a suit seeking a declaration 
that his dismissal was illegal and that he continued to be in the service of the 
Municipality. The trial Court held that the dismissal was illegal and void but 
it dismissed the suit on the ground ‘of limitation. The first appellate Court 
held that the suit was within time but it affirmed the decree of the trial Court 
on the ground that the dismissal was merely wrongful and not illegal or void. 
The High Court of Gujarat confirmed that conclusion in second appeal. All 
the three Courts, it must be stated, had, concurrently held that the plaintiff was 
not given a proper opportunity to establish his innocence and that the order of 
dismissal was in breach of r. 6 of the Rules framed. by the Municipality, under 
which the relevant rules applicable to the servants of the State Government 
from time to time were to apply to the Municipal servants in matters of appoint- 
ment, punishment, dismissal etc. In that way, r. 55 of the ‘Bombay Civil Ser- 
vices Conduct, Discipline and Appeal Rules’ governed the case of the plaintiff. 
That rule provided, briefly, that no order of dismissal, removal etc. shall be passed 
unless the servant concerned was informed in writing of the grounds on which it 
was proposed to take action against him and he was afforded an adequate oppor- 
tunity of defending himself. Relying upon the decision in the Broach Munici- 
pality case, amongst others, the High Court held that r. 6 was directory and not 
mandatory and therefore its contravention rendered the order of dismissal merely 
wrongful] and not void. 

The decision of the High Court was carried in appeal to the Supreme Court 
TS dismissed the appeal with these observations (p. 750) 


The rule that came up for consideration in Ambalal Patel’s case, is similar to the one 
‘with which we are concerned in this appeal. The interpretation placed by the Bombay High 
Court on that Rule as far back as in 1950 appears to have been consistently followed by the 
Bombay High Court and later on by the Gujarat High Court as could be gathered from the 
judgment of the High Court. Herein we are concerned with an interpretation of a rule under a 
local Jaw. The concerned High Courts have consistently taken the view that the procedure 
prescribed under that rule is directory and not mandatory. It will not be proper for this Court 
to disturb the settled law. In this view, we do not think that we should interfere with the 
judgment of the High Court.” 


This decision makes it ‘unnecessary to examine the correctness of the view 
taken by this Court in Broach Municipality v. Bhadriklal Ambalal. But since 
it was argued that the Supreme Court only refused to interfere with the decision 
of this Court without expressing its approval of the view therein taken, we would 
like to draw attention to a few other decisions, including those of the Supreme 
Court, which leave no doubt that the Broach Municipality case was correctly 
decided. 

In Dr. S. Dutt v. University of Delhi*, the Supreme Court’ had to consider the 
legality of an award holding that the order of dismissal passed by the University 
of Delhi was ultra vires, mala fide and of no effect and that the appellant conti- 
nued to be a Professor of the University. Agreeing with. the decision of the 
Punjab High Court that the award disclosed an error on the face of it and had 
aa to be set aside, the Supreme Court observed (p. 1053) : 


...There is no doubt that a contract of personal service cannot be specifically enforced. 
Section 21 CI. (b) of-the Specific Relief Act, 1877, and the second illustration under this clause 
given in the section makes it so clear that further elaboration of the point is not required.” 


In S. R. Tewari v. Dist. Board, Agra®, by a petition under art. 226, an Engi- 
neer whose employment under a District Board was terminated by the Board 
after giving him salary for three months in lieu of notice, asked for a writ of cer- 
tiorart for quashing the resolution of the Board and a writ of mandamus for res- 
toring -him in service. The Supreme Court dismissed the employee’s appeal 


3 [1971] A.LR. S.C. 749. 5 [1964] A.LR. S.C. 1680. 
4 [1958] A.LR. S.C. 1050. 
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and confirmed the judgment of the High Court for reasons with which we are 
not directly concerned. The following observations, however, made by the Sup- 
reme Court are relevant for our purpose (p. 1682) : 2 = l 


"a, Under the common law the Court will not ordinarily force an employer ‘to retain 
the services of an employee whom he no longer wishes to employ. But this rule is subject to 
certain well-recognized exceptions. It is open to the Courts in an appropriate case to declare 
that a public servant who is dismissed from service in contravention of Art: 311 continues to 
remain in service, even though by so doing the State is in effect forced to continue to employ 
the servant whom it does not desire to employ. Similarly under the industrial law, jurisdiction 
of the labour and industrial tribunals.to compel the employer to employ a-worker, whom he 
does not desire to employ, is recognized. The Courts are also invested with the power to declare 
invalid the act of a statutory body, if by doing the act the body has actedin breach of a manda- 
tory obligation imposed by statute, even if by making the declaration the body is compelled 
to do something which it does not desire to do.” 


After enunciating these principles, the Supreme Court noticed with approval, 
the decision of the Allahabad High Court in Ram Babu vw. Divi. Manager, L. I. 
C.8 which took the view that though the Life Insurance Corporation of India 
is a statutory body, the relations between it and ‘its employees were governed 
by contract and were purely of master and servart, not subject to any statutory 
obligation, although the Corporation had duly framed regulations containing 
conditions of service in the Corporation. 

In U. P. S. W. Corpn., Lucknow v. C. K. Tyagi? a warehouseman of the State 
Warehousing Corporation brought a suit to challenge the order of his dismissal 
on the ground that the principles of natural justice were violated and that the 
dismissal was in disregard of Regulation 16 (8) framed by the Corporation under 
the Agricultural Produce’ (Development and Warehousing) Corporations Act, 
‘1956. ‘He asked for a declaration that the order dismissing him from service 
‘was ‘null and void and that he was entitled to ba reinstated in service with full 
pay and other emoluments. In second appeal, the High Court of Allahabad 
agreed with the findings recorded by the subordinate Courts that the inquiry 
proceedings were vitiated by reason of Violation of the principles of natural jus- 
‘tice as also for thé reason that they were not in accordance with Regulation 16 
(3). The High Court confirmed the decree of the first appellate Court that the 
employee was entitled to reinstatement, on the ground that the rules and regu- 
lations framed by the Corporation had statutory Zorce, and their-violation would 
render the order of dismissal void. 

It was contended on behalf of the Corporation in its appeal before the Supreme 
Court that even assuming that the principles of ratural justice or the provisions 
of Regulation 16 (8) were violated, the employee was, at best, entitled to a de- 
claration that his dismissal was wrongful but neither to reinstatement in service 
nor to past arrears of pay. It may be mentioned that Regulation 16 (3) provi- 
ded, in so far as is relevant, that nó punishment other than that specified in cer- 
tain provisions shall be imposed on any employze of the Corporation, without 
giving him an opportunity of tendering an explanation in writing and cross- 
examining the witnesses against him, if any, and of producing evidence in de- 
fence. The Supreme Court accepted the finding of the Courts below that the 
employee was not entitled to the protection of art. 311 of the Constitution and 
it therefore proceeded to consider the question whether the, inquiry was in accor- 
dance with Regulation 16 (8). It held that in the inquiry proceedings, there 
was a clear violation of that Regulation. This dinding required an examination 
of the question as to what relief the employee was entitled to. 

The Supreme Court examined the judgment of the House cf.Lords in Vine v. 
National Dock Labour Board® that of the English High Court in Barber v. Man- 
chester Hospital Board? and of the Privy Council in Francis v. Municipal Coun- 
cillors!®, In Vine’s ‘case, a disciplinary inquiry was-held against a registered 

6 [1961] A.LR. All. 502. 9 [1958]1 All E.R. 322. 


7 [1970] A.LR. S.C. 1244; ` 10 [1962]3 All E.R. 633, i 
8 [1956]3 AN E.R. 939. - i 


1971.]° >. MADHAV v, SANGAMNER MUNICIPALITY. (£.8:)—Chandrachud J. 491 


dock. worker. by a Disciplinary Committee to which-the power to conduct the 
Inquiry ` was delegated.: The employee instituted an action claiming damages 
for wrongful dismissal and also for a declaration that the order of dismissal 
wag illegal and ulira vires. The House of Lords held that the order of dismissal 
was a nullity as the Local Board had no power to delegate, its disciplinary fune- 
tions. According to-Lord Keith of Avonholm, the case before the House was 


not one of-a, |, F a 


“sstraightforward relationship of master and servant. , Normally, and apart from the inter- 
vention of statute,:there would never be a nullity in terminating an ordinary contract of 
master and servant. Dismissal might bein breach of contract and so unlawful but could only 
‘sound in damages. ...The scheme gives the dock worker a status, Unless registered, he is 
deprived of the opportunity of carrying on what .may have been his lifelong employment as a 
dock worker, .and he has a right and interest to challenge any unlawful act that interferes with 
his status.” (pp. 948-949). . ae 


In Barber’s case, the High Court held that the order terminating the plaintiff’s 
employment as a Medical Consultant in a hospital could not be treated as a 
nullity as his contract with the Hospital Board was one between master and. 
servant. The plaintiff was therefore merely awarded damages for breach of 
contract but no declaration that his employment was not validly determined. 
The decision in Vine’s.case was distinguished, because the relationship there 
between the. employer. and the employee was not an ordinary relationship of 
master and.servant. . | 

In Francis’ case, the Privy Council held that the plaintiff’s dismissal was merely 
wrongful and that his remedy lay in a claim for damages. Rejecting the con- 
tention that- the. plaintiff was entitled to an order of reinstatement, the Privy 
Council observed (p. 687) :.. . ip Ae n SA 

~ “,,. when there has'been'a purported termination of a contract of service a declaration to the 
effect that the contract of service still subsists will rarely.be made. This is a consequence of 
the general principle of law that the. courts will not grant specifie performance of contracts of 
‘service. - Special circumstances will be required before such a declaration is made and its mak- 
ing. will normally.be in the. discretion of the court.” 


. 
e 


On a review of these English ‘decisions, the Supreme Court stated the legal 

position this:, 7 5% oo N Un > a 4 

“The law relating to master and servant is clear. A contract for personal service will 
not be enforced by an order for specific performance nor will it be open for a servant to refuse 
to accept the repudiation of a contract of service by his master and say that the contract has 

‘never been terminated. The remedy of the employee is a claim for damages for wrongful dis- 
missal or for breach of contract, This is the normal rule and that was applied in Barber's case 
and Francis’ case. But when a statutory status is given to an employee and there has been a 
violdtion of the provisions of the statute while terminating the services of such an employee 

‘the latter will be eligible to get the relief of a declaration that the order is null and void and that 
he continues to bein service, as it will not then: be a mere case of a master terminating the 
services'of a servant, This was the position in Vine’s.case.” (p. 1251). 

_ The Supreme Court then considered its own decisions in Dr. §. Dutt v. Uni-- 
versity of Delhi and- S.R. Tewari v. Dist. Board, Agra and summarised the posi- 
tion emerging from those decisions thus: - à . ; 

l “the position in law is that no declaration to enforce a contract of personal service will 
be normally granted. , But there are certain well-recognised exceptions to this rule and they 
are: To grant such a declaration in ‘appropriate cases regarding (1) a public servant, who has 
been dismissed from service in contravention of Article 311. (2) Reinstatement of a dismissed 

, worker under Industrial Law by Labour or Industrial Tribunals.‘ (8) A statutory body when 
it has acted in breach of a mandatory obligation, imposed by statute.” (po 1258). i 
Holding that, the case before them did not come either under the first or the 
second category, the Supreme Court proceeded to consider the question whether 
the employee was entitled to relief under the third-category. -It held that hav- 
ing regard to the principles contained in the decisions examined by it, the High 
Court was in error in granting to the employee the declaration that the order 
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dismissing him from service was null and void and that he was entitled to be 
reinstated in service with full pay and other emoluments. Vaidialingam J. 
who spoke for the Court observed (p.*1254): 


**,,.As pointed out by us, the regulations are made under the power reserved to the Corpora- 
tion under Section 5i0f the Act. Nodoubt they lay down the serms and conditions of relation- 
ship between the Corporation and its employees. An order made in breach. of the regulations 
would be contrary to such terms and conditions, but would rot be in breach of any statutory 
obligation, as was the position. which this Court had to deal with in Life Insc. Corpn. v. Sunil 
Kumar, In the instant case, a breach has been committed by the appellant of regulation 
16(3) when passing the said order of dismissal, inasmuch as the procedure indicated therein has 
not been followed. The Act does not guarantee any statutory status to the respondent, nor does 
it impose any obligation on the appellant in such matters. ...Under those circumstances, ‘a 
violation of regulation 16(8), as alleged and established in this case, can only result in the order 
of dismissal being held to be wrongful and, in consequence, making the appellant liable for 
damages. But the said order cannot be held to be one which has not terminated the service, 
albeit wrongfully or which entitles the respondent to ignore it and ask for being treated as still 
-in service,” 


This decision of the Supreme Court is, in our opinion, directly in point. It 
is urged on behalf of the appellant that the decision can be distinguished, be- 
cause whereas under proviso (7) to s. 46 (e) of the Bombay District Municipal 
Act, 1901, with which we are concerned, no rule made by the Municipality can 
have effect unless and until it is approved either by the State Government or 
the Commissioner, as the case may be, there was no such provision in the Act 
with which the Supreme Court was concerned. This submission proceeds on 
a misconception, because under s. 54 (Z) of the Ag-icultural Produce (Develop- 
ment and Warehousing) Corporations Act, 1956, the Warehousing Corporation 
could make regulations and rules only “with the previous sanction of the appro- 
priate Government’. In both cases, therefore, the rules and regulations have 
to be sanctioned by the appropriate authority in order to be effective. We are 
also unable to appreciate that the fact that the rules are required to be sanctioned 
by an outside authority is at all relevant on the question in issue. The decision 
of the Supreme Court proceeds on the basis that no declaration to enforce a con- 
tract of personal service can normally be granted and that there are three well- 
recognised exceptions to that rule. A declaration that the employee continues 
in service despite the order of dismissal can be grantad only if the case falls with- 
in those exceptions. 


In Bank of Baroda Lid. v. Jewan Lal, Mehrotra)? the respondent was a clerk in 
the Bank of Baroda and after his services were terminated on certain charges, 
he filed a suit for a declaraion that the dismissal was null and void. Following 
the decision in the U. P. S. W. Corpn. case, the Supreme Court held that no 
declaration to enforce a contract of personal servize could be granted, even 
though the inquiry officer had not observed the principles of natural justice. 


The last of the decisions in this line of cases is Indian Airlines v. Sukhdeo Rai, 
The respondent in that case, who was an employee of the appellant-Corporation, 
brought a suit for a declaration that his dismissal was -Ilegal and void on the ground 
that the inquiry in regard to the allegations made against him was conducted 
in breach of the procedure laid down by the regulations made by the Corpora- 
tion under s. 45 of the Air Corporation Act, 1953.° It being an admitted fact 
that the respondent’s services were terminated in breach of the procedural safe- 
guards provided in the regulations, the question ‘which fell for consideration was 
whether the High Court was justified in granting a declaration to the respondent 
that he still continued in the service of the Corporation. At the outset of the 
judgment, the Supreme Court observed (p. 1829): 

“It is a well settled principle that when there is a purpozted termination of a contract of 
service, a declaration, that the contract of service still subsistec, would not be made in the absence 
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of special circumstances because of the principle that Courts do not ordinarily grant specific 
performance of service. This is so, even in cases where the authority appointing an employee 
was acting in’ exercise of statutory authority. The relationship between the person appointed 
and the employer would in such cases be contractual, i.e., as between a master and servant, 
and the termination of that relationship would not entitle the servant to a declaration that his 
employment had not been validly. determined.” 


The Supreme Court then considered the Fien of the oaks of Lords in Ridge 
v. ai in which Lord Reid had observed : 


..in a case of purely master and servant relationship, the servant is not entitled to say 
that he was not heard by his master before his dismissal. Such a question of being heard or 
not can only arise where the authority employing the servant is under some statutory or 
other restriction as to the kind of contract which it can make with its servants or the grounds on 
which it can dismiss them.” (p. 1829). 


In this context, the Supreme Court examined the question whether the relation- 
ship between the Corporation and its employee was anything else than that of 
master and servant and whether the Corporation was under some statutory 

obligation by reason of which it could not terminate the services of its employee, 
except by complying with such obligation. Distinguishing the decision in Vine’s 
case and relying upon its own decisions in Dr. S. Dutt v. University of Delhi, S. 
R. Tewari v. Dist. Board, Agra, Bank of Baroda v. Jewan Lal Mehrotra and the 
U: P.. State Warehousing Corporation Ltd. v. Tyagi, the Supreme Court came to 
the following conclusion : 


‘*,,.The regulations contain the terms and conditions which govern the relationship between 
the Corporation and its employees. Though made under the power conferred by the statute, 
they merely embody the terms and conditions of service in the Corporation but do not consti- 
tute a statutory restriction as to the kind of contracts which the Corporation can make with 
its servants or the grounds on which it can terminate them. That being so, and the Corporation 
having undoubtedly the power to dismiss its employees, the dismissal of the respondent was 
with jurisdiction, and although it was wrongful in the sense of its being in breach of the terms 
and conditions which governed the relationship between the Corporation and the respondent 
it did subsist. The present case, therefore, did not fall under any of the three well recognized 
exceptions, and therefore, the.respondent was only entitled to damages and not to the decla- 
‘ration that his dismissal was null and void.” (p. 1884). , 


Like the decision in the U. P. S. W. Corpn. case, this decision is also 
directly in point, but counsel for the appellant has attemptéd to distinguish 
‘it on the ground that no rules or regulations would appear to have been framed 
by the Airlines Corporation governing the conditions of service of its employees. 
In support of submission reliance is placed on the following passage in the judg- 
ment (p. 1881): 


‘+ lt is necessary to observe in this connection that neither the Act nor the rules made 
under section 44 by the Central Government lay down any obligation or restriction as to the 
power of the Corporation to terminate the employment of its employees or any procedural 
safeguards, subject to which only, such power could be exercised. The reason is that under the 
scheme of the Act such procedural safeguards and other terms and conditions of service were 
to be provided fori in the regulations made by the Corporation under section 45.” 


This submission is founded on a misconception. It is clear from the judgment 
that the Corporation had framed regulations governing the terms and conditions 
of services under it. In the initia] statement of facts, the Supreme Court says: 
“In a second appeal in the High Court, it was conceded that the Regulations 
applied to, the respondent’s case, and that the procedure therein laid down for 
terminating his service was not complied with.” In fact, it is difficult to con- 
ceive that an elaborate argument could have been advanced before the Supreme 
Court or would have been considered by their Lordships if the Corporation had 
not framed regulations governing the conditions of service of its employees in 
which case, no question would arise of the breach thereof. 


14 [1964] A.C. 40, at p. 65. 
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Learned counsel appearing on behalf of the appəllant has placed reliance on 
certain decisions.of the Supreme Court to which w> would like to make.a brief 
reference. In State of U. P. v. Babu Ram”, it was observed that “rules made 
under a statute must be treated for all purposes of construction or obligation 
exactly as if they were in the Act, and are to be cudicially noticed fer all pur- 
poses of construction or obligation.” This decision cannot assist the appellant, 
because in that case the employee was entitled to the protection of art. 81.1 of 
the Constitution and therefore the case clearly fell within the exceptions. As 
observed in the U. P. S. W. Corpn. case, cases whieh fall under art. 811 are in a 
class apart. For the same reason, no reliance can be placed on the decision in 
State of Mysore v. M. H. Bellary'®, in which there was a breach of a statutory rule 
framed under art. 809 of the Constitution. 

The decision in Mafatlal Barot-v. Divl. Controller, State Transport, Mehsana!” 
is undoubtedly in favour of the appellant but that decision has been explained 
by the Supreme Court in the Indian Airlines Co-poration case by saying that 
(p. 1883) : i i o> 

“There, the order of termination of the appellant’s serv-ce...was held to be bad in law on 
account of its being in contravention of el. (4)(b) of the Regulations containing service conditions 
framed by the Corporation... But the question whether the said Regulations constituted a 
statutory obligation subject to which only the power to terminate the employment- could be 
exercised or not, or the question whether they took out the employment out of master and 
servant relationship was not canvassed. Neither the decision in S.R. Tewart’s case nor any 
other similar decision was also, it seems, brought to the notice of the Court”. 


In view of these observations, Mafatlal Barot’s case cannot be regarded as an au- 
thority for the proposition that an order of dismissal in breach of rules or regula- 
tions governing conditions of service is in each and every case void and illegal. 

The decision in Bool Chand v. Kurukshetra Unive-sity#, is distinguishable and 
in fact, in the Indian Airlines Corporation case the Supreme Court distinguished , 
it on the ground that the appointment there was to an office or status as the 
person who was dismissed was a Vice-Chancellor of the University. Bool Chand’s 
case falls in the same line of cases as Vine’s case. 

The decision of the High Court of Mysore in R. J. Parvatikar v. Guledgud City 
Municipality prima facie supports the contention of the appellant but the 
question as to whether a dismissed employee of a statutory body can obtain an 
order of reinstatement in service if his dismissal is contrary. to the rules relating 
to the terms and conditions of his service was not considered in that case. It 
was held that the second departmental inquiry which was instituted against 
the employee was wholly without jurisdiction and therefore, the order cf dis- 
missal was not merely wrongful but null and void. The decision, in our opinion, 
must be confined to its own facts, because it was by reason of the special circum- 
stances of the case that it was held that the order of dismissal was liable to be 
quashed and the ‘employee was entitled to be reinstated in service. We might 
usefully draw attention to the observation of the Supreme Court in 8S. R. Tewari’s 
case at page 1683 of the report that “Jurisdiction cf the Court in an appropriate 
case to declare an order passed by a statutory body, even if the order relates 
to the termination of the employemnt of a servant of the body, may not be 
denied.” The decision of the Mysore High Court provides a typical instance of 
“an appropriate case” where the broader relief of reinstatement can be awarded 
to a dismissed employee of a statutory body like a Municipality even though 
none of the three exceptions mentioned in the U. P..S. W. Corpn. case is 
attracted. - 

On an examination of the various decisions, cases of dismissal of servants 
would fall into four classes. There are, in the first instance, cases in which ‘‘pet- 
sons employed in civil capacities under the Union or a State” are dismissed, 
removed or reduced in rank in violation of art. 311 (2) of the Constitution. ` Such 


15 [1961] A.LR. S.C. 751. 18 [1966] A.LR. S.C. 292. 
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cases stand apart and constitute an exception to the normal rule that no decla- 
ration to enforce a contract of personal service will be granted. Orders passed 
in violation of art. 311 (2) are null and void, not merely’ wrongful. The second 
category is of cases in which an industrial worker is dismissed in violation of the 
provisions of an Industrial law. The. Labour Court or the Industrial Tribunal 
is entitled, in appropriate cases, to order reinstatement of the wotker. The third 
category comprises cases like the Vine’s case and Bool Chand’s case where the 
person who is dismissed from service is entitled to an office or status under a 
statute and the order of dismissal affects that status. Itb is the fourth class of 
cases with which we are directly concerned in this appeal and those are cases in 
which a statutory body acts either in breach of the statute or in breach of the 
rules and regulations framed ‘under the statute. Cases falling in this class de- 
pend for their decision on the consideration whether the order passed by the 
statutory body is in breach of a mandatory obligation imposed by the statute 
or whether the breach complained of is of a` mere rule or regulation relating to 
the conditions of service. Ifthe breach is of a mandatory obligation imposed 
by the statute, the order of dismissal would be null and void and not merely 
wrongful. As a consequence, the employee would. be ‘entitled to be reinstated 
in service and to past salary. On'the other hand, if the breach complained of is 
of a mere rule or regulation, the employee would be entitléd only to a declara- 
tion that the dismissal is wrongful and to damages by way of salary for the period 
of notice, even if the rule or regulation constibutes a term or condition of his 
service and even if it js worded in language of mandatory import. In the ab- 
sence of a statutory. provision: showing that the master is under a restriction as 
to the kind of contract which he can make with his servant and in the absence 
of a provision showing that the statute obliges the master to comply with such a 
rule or regulation if he wants to dismiss a servant, the rule or regulation would 
be administrative in nature, not capable of being specifically enforced. 


In our view, the case before us is one of purely master and servant relation- 
ship in which the master is under no statutory or other restriction as to the kind 
of contract which he can make with his servants or ‘the grounds on which he 
can dismiss them. In other words, the master is under no stattitory obligation 
by reason of which he could not terminate the services of his employees, except 
by complying with such an obligation. The appointment of the appellant is 
neither to an office nor to a status. In view of this position and in view of the 
fact that the Municipality has undoubtedly the power to dismiss its servants, 
the dismissal of the appellant must be held to be with jurisdiction. By not 
complying with r. 177, the Municipality has undoubtedly acted irregularly in 
the exercise of that jurisdiction but the consequence only is that the appellant 
is entitled to a declaration that the order of dismissal is wrongful and to salary 
for the period of notice. 


Accordingly, our answer to the two questions is: (1) The breach of a mere 
rule or regulation would not involve the same consequence as the breach of art. 
811 of the Constitution and (2) if a Municipal servant is dismissed in breach of 
such a rule, he is entitled to a declaration that the dismissal is wrongful and to 
salary for the period of notice but neither to reinstatement in service nor to ar- 
rears of salary on the basis that the dismissal is void and illegal. 


(Second Appeal No. 307 of 1968) 

In view of the judgment which we. have just delivered in Second Appeal No. 
576 of 1961, our answer to the first question in Second Appeal No. 307 of 1968 
is that the rule is directory and not mandatory. ' Qur answer to the second ques- 
tion is that if a Municipal servant is dismissed in breach of such a rule, he would 
be only entitled to a declaration that his dismissal is wrongful and to salary in 
lieu of the period of notice. 


Answers accordingly. 
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e ee APPELLATE CIVIL. 


Before Mr. Justice Nain. 


MADHUKAR BHASKAR SHEOREY v. SARAL MADHUKAR SHEOREY*. 


Hindu Marriage Act (XAV of 1955), Secs. 13, 23, 10-—Wronz or disability referred to in s. 23 (1) 
(a) whether ane which was subject-matter of previous petition for judicial separation or resti- 
, » tution of conjugal rights. 


Section 18 (14) of the Hindu Marriage Act, 1955, refers to existing states of iia name- 
ly, that in case of a decree for judicial separation, there has been no resumption(of coha- 
bitation as between the parties to the marriage for a p2riod of two years or upwards and 
in the case of a decree for restitution of conjugal rights there has been no restitution of 

conjugal rights for a period of two years or upwards. 

In granting relief under s. 18 (7A) of the Act the Court must take into consideration 

_ 8. 28 (I) of the Act and consider the conduct of the-p2titioner subsequent to the passing 
of the decree for judicial separation or restitution of conjugal rights and not grant relief 
to a party who is taking advantage of his own wrong. It has no reference to remedying 
the wrong which led to the decree for judicial separation or restitution of conjugal rights. 
The wrong or disability referred to in s, 28 (1):(a) must be a “wrong or disability for, the 
purpose of such relief” as the petitioner wants in the petition then before the Court and 
not the wrong of the petitioner which was the subject-matter of the previous petition for 
judicial separation or restitution of conjugal rights. 


The respondent wife obtained a decree against the p2titioner husband for judicial sepa- 
ration under s..10 (1) (a) and (b) of the Hindu Marriage Act, 1955, on the ground of deser- 
tion and cruelty. Thereafter the petitioner filed a petition under s. 18 (14) of the Act 
for divorce on the ground that there was no resumption of cohabitation between the par- 
ties for a period of two years or upwards after the passing of the decree. The trial Judge 
held that as the petitioner had failed to assure the respondent that his previous cruelty 
would cease and that he would treat her well and ask her to come back and stay with him, 
he was taking advantage of his own wrong and was, therefore, not entitled to relief under 
s. 18 (14) :— 

Held, that it was not possible to spell out under s. 18 (7.4) any obligation against the 
petitioner to give an assurance to respondent as stated by the trial Judge, 

that all that s. 13 (1A) required was that in fact there wes no resumption of cohabita- 

_ tion between the parties for a period of two years or upwards after the parene of the decree 
for judicial separation, and 

that as this condition was satisfied in the present case, the petitioner was entitled to get 
the relief of divorce under s. 13 (7A). 

Laxmibai v. Laxmichand', Ishwar Chander v. Pomilia Ahluwalia*, Chaman Lal v. Mohin- 
der Devi? and M. Someswara v. Leelavathi*, referred to. 


THE facts are stated in the judgment. 


D. Y. Lovekar, for the appellant-petitioner. 
M. L. Pendse, amicus curiae. 


Narn J. This is an appeal by the original petitioner against the judgment 
and order dated October 14, 1968 of a Judge of the Bombay City Civil Court 
dismissing his petition for divorce under s. 13 (L£) of the Hindu Marriage Act, 
,1955 (hereinafter referred to as “the Hindu Marriage Act’). The petitioner is 
the husband. The respondent is the wife. Ea 


The brief facts leading to this litigation are that the petitioner was married to 
the respondent on February 22, 1961 in Nagpur according to Hindu Vedic rites. 
On June 26, 1964, the respondent filed in the Court of the learned Civil Judge, 


*Decided. December 7, 1971. First Appeal 1 (1967) 70 Bom. L.R. 80. 
No. 216 of 1969, against the decision of 2 [1962] A.LR. Punj. 432, 
G. A. Desai, Judge, City Civil Court, Bom- 8 [1968] A.LR. Punj. 287, 
bay, in M. J. Petition No. 975 of 1968. 4 [1968] A.LR. Mys. 274, 
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Senior Division, Nagpur, :a petition for judicial separation inter “alia under 
s. 10 (2) (a) and (b) of the Hindu Marriage Act on the grounds òf desertion and 
cruelty. On January 12,:1965 a decree for judicial separation was passed in 
favour of the. respondent. There are fortunately'no. children of the marriage. 


Thereafter ‘in 1968 the petitioner filed inthe Bombay City Civil Court the peti- 
tion from which the present appeal arises under s. 18(7A), of the Hindu Marriage 
Act praying for divorce on the ground that there has been no resumption of coha- 
bitation as between the parties to the marriage for a period upwards of two years 
after the passing of the decrée for judicial separation. “The. said petition was 
dismissed by the Bombay City Civil Court on'October 14, 1968 by the order 
under appeal. Against the said order of dismissal the present appeal has been 
filed by the petitioner husband in this Court against his wife the respondent. 


The ground given by the learned Judge for the dismissal of the petition is that 
s. 18 (1A) of the Hindu Marriage Act is controlled by s. 23 of the said Act and. 
that by virtue of the said provision if any of the grounds for granting relief exists 
the Court shall decree such relief provided the petitioner is not in any way taking 
advantage of his own wrong or disability for the purpose of such relief. The 
learned Judge proceeds to observe that the decree for judicial separation in fa- 
vour of the respondent was passed on the. ground of cruelty and because the 
respondent was ill-treated: The learned Judge took the view that after the 
decree-for Judicial separation in favour of the respondent was passed the peti- 
tioner, should have assured,the respondent that he would treat her well, and 
that as there was no evidence before the Court that the petitioner had at any 
time assured the respondent that he would treat her well 'and that as there was 
also no evidence-that he had asked her to come back and stay with him and she 
had refused, the petitioner was taking advantage of his own wrong and was not 
entitled:to relief under s. 18 (1A). The learned Judge appears to have taken 
the view.that°a decree for judicial separation. having been passed-against the 
petitioner in consequence of his own. wrong the petitioner must.remedy that 
wrong to become entitled to a decree for divorce, otherwise .in applying for a 
decree for divorce he was taking advantage of his own wrong which led to the 
decree of judicial separation in favour of his wife. . 


The respondent wife remained absent and was ex parte in the Bombay City 
‘Civil Court. She is also ex parte here. As I found that an important question 
might arise as to whether after a decree for judicial separation on the ground 
of cruelty was passed in favour of the respondent wife the petitioner husband 
was under any obligation to remedy that wrong and to give an assurance to the 
` respondent that she would no longer be treated with cruelty or that she would 
be treated well and to call upon the respondent to come back and live with him, 
I requested Mr. M. L. Pendse to appear amicus curiae and argue the matter. 
He has been good enough to do so and has rendered valuable: assistance in the 
matter. . i 


There appears to be little doubt that under s. 23 (I) (a) of the Hindu Marriage 
Act it is the conduct of the petitioner after the passing of the decree for judicial 
separation that is to be taken into consideration in deciding whether the peti- 
tioner is or is not in any way taking advantage of his own wrong. In my op- 
inion s. 28 (/) (a) has no reference to the past conduct of the petitioner such as 
cruelty which may have led to the passing of the decree for judicial separation. 
The wrong. or disability referred to in s. 23 (Z) (a) must be a “wrong or disability 
for the purpose of such relief” as the petitioner wants in the petition then before 
the Court and not the wrong of the petitioner which was the subject-matter of 
the previous petition for judicial separation. The ground for the granting of 
the relief of judicial separation is the ‘matrimonial offence or wrong of cruelty 
whereas the ground for the granting of the relief of divorce is that after the pass- 
ing of the decree for judicial separation, there has been no resumption of coha- 
bitation as between the parties to the marriage for a period of two years or up- 
wards. The reference in that case is to an existing state of affairs between the 
parties to the marriage, that is that there has been no resumption of cohabitation 

B.L.R.—82. 
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between the parties for a period of two years or upwards. The reference is not 
to a matrimonial offence or wrong committed by a party. As I will show a little 
later the enactment of s. 18 (ZA) in 1964 is a legislative recognition of the princi- 
ple that in the interest of society if there has been a break-down of the marriage, 
there is no purpose in keeping the parties tied. down to each other. 


After the enactment of s. 13 (1A) of the Hindu Marriage Act by the Hindu 
Marriage (Amendment) Act, 1964 the various High Courts have had occasion 
to deal with the matter. In the case of Laxmibai v. Laxmichand}, the wife had 
obtained a decree for restitution of conjugal rights in a proceeding instituted by 
her for that relief. Later the husband initiated proceedings for the dissolution 
of the marriage by a decree of divorce on the ground that there has been no res- 
titution of conjugal rights for a period of two years or upwards after the passing 
of the decree for restitution of conjugal rights. There was evidence before the 
Court to show that the husband had wilfully refused to comply with the decree 
for restitution of conjugal rights after being called upon to do so. The learned 
trial Judge was of the view that this was irrelevant. On appeal, my brother 
Chandrachud J. held that under s. 23 (Z) of the Hindu Marriage Act it is open 
to the Court to refuse to pass a decree for divorce under s. 13 (ZA) on a petition 
filed by a party who has refused to resume cohabitation for a period of two years 
or upwards after the passing of a decree against euch person for restitution of 
conjugal rights. He therefore allowed the appeal and set aside the decree for 
divorce passed by the trial Court. It is clear that what Chandrachud J. took 
into consideration was the conduct of the petitioner husband subsequent to the 
passing of the decree for restitution of conjugal rights inasmuch as he refused. 
to comply with the decree of the Court and not his conduct which led to the 
passing of the decree for restitution of conjugal righis. 


In the case of Ishwar Chander v. Pomilla Ahluwalia*, there was a decree for 
restitution of conjugal rights in favour of the husband against the wife. After 
the passing of the decree for restitution of conjugal rights the husband took fur- 
ther proceedings for having the marriage declarec a nullity on the ground of 
fraud thus making it impossible for the wife to comply with the decree for resti- 
tution of conjugal rights. It was held by Falshaw C. J. of the Punjab High 
Court that it was impossible for the wife to make any effort to comply with the 
decree for restitution of conjugal rights as long as the husband was proceeding 
with the petition for nullity of the marriage. The husband ought at least to 
have waited for a period of two years after the dismissal of his nullity proceed- 
ings before he could legitimately claim for divorce. The husband was therefore 
refused relief under s. 13 (1) (ix) by virtue of s. 23 (1). Here again, the Court 
took into consideration the conduct of the husband subsequent to the passing 
of the decree for restitution of conjugal rights in his favour which disentitled 
him to a decree for divorce. I might observe that this was a case prior to the 
passing of s. 18 (7A) in 1964 and was under the repealed cl. (ix) of s. 18 (J). 


In the case of Chaman Lal v. Mohinder Devi®, there was a decree for restitution 
in favour of the wife. The husband refused to camply with the decree though 
called upon to do so. He thereafter filed a petition for divorce under s. 18 (1A). 
His petition was howeyer dismissed and the High Court took the view that the 
husband was taking advantage of his own wrong and that a decree for restitu- 
tion of conjugal rights having been passed against him it was his duty to make 
efforts to comply with the said decree. He could not avoid the restitution of 
conjugal rights for two. years after the decree and then make a petition for di- 
vorce on that ground, thus taking advantage of kis own wrong. The conduct 
of the husband which: disentitled him to a decree for divorce was his conduct 
subsequent to the passing of the decree for restituzion of conjugal rights. 


In the case of M. Someswara v. Leelavathi', there was a decree for restitution 
of conjugal rights in favour of the husband. .In compliance with the decree 


1 (1967) 70 Bom. L.R. 80.. -8 [1968] A. LR. Punj. 287. 
2 [1962] A.LR. Punj. 482, 4 [19687 A.LR. Mys. 274. 
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the. wife went and lived with the husband for a few days. She however left him 
after the few days alleging that he was cruel. The husband subsequently filed 
a petition for divorce under s. 18(1A). The wife proved her allegation of cruelty. 
Relief was refused to the husband on the ground that by being cruel to his wife 
and preventing her from complying with the decree for restitution of conjugal 
rights and thereafter applying for divorce, he was taking advantage of his own 
wrong. Here again, it was the conduct of the husband in whose favour the decree 
for. restitution of conjugal rights.had been-passed subsequent to the passing of 
the decree that was taken into consideration. 


The Hindu Marriage Act was passed in 1955. Prior to that there was for some 
time statutory provision for judicial separation and divorce in the States of Bom- 
bay and Madras, but we are not concerned with that aspect of the matter. Sta- 
tutory provision for judicial separation and divorce was introduced in the whole 
of India for.the first time in 1955. Section 10 of the Hindu Marriage Act pro- 
vides six grounds for a decree for judicial separation. Three of the grounds, 
namely, desertion, cruelty and isolated acts of adultery are grounds which arise 
from a wrong committed- by one of the parties to the marriage. The remaining 
three grounds, namely, one of the parties suffering from leprosy or venereal dis- 
ease or insanity may arise without a wrong committed by a party to the mar- 
riage. In all the six cases s. 10 (2) provides that after the passing of the decree 
for judicial separation the Court may: rescind the decree in proper cases. This 
may be if the Court is satisfied that the desertion is over, the cruelty is ended 
-or even that the party guilty oftisolated acts of adultery has given up the com- 
mitting of the matrimonial offence, or in case of diseases that there has been a 
cure. i 


Under s. 18 (1) of the Hindu Marriage Act the Court may grant divorce either 
on account of a specified matrimonial offence, a disease or a party to the marri- 
age not being heard of for a period of seven years, which may be due to no fault of 
his as where he might be a prisoner of war. The matrimonial offences for which 
divorce may be granted are habitual living in adultery, conversion to another 
religion or renunciation of the world such as entering into Sanyasa. The last 
three would be acts of volition of a party to the marriage and may conveni- 
ently be called matrimonial offences. 


Prior to the amendment of the Hindu Marriage Act in 1964, there were two 
‘more grounds on which the Court could grant divorce but only at the instance 
of the wronged party. Those grounds were that the party against whom a dec- 
ree for judicial separation had been passed had not resumed cohabition for a space 
or period of two years or that the party against whom a decree for restitution 
of conjugal rights had been passed had failed to comply with the decree. These 
grounds were contained in s. 18 (Z) (viii) and (ix) respectively. These provisions 
have however been repealed and instead s. 13 (1A) has been enacted which gives 
a right not only to the party in whose favour the decree for judicial separation 
or. restitution of conjugal rights has been passed, but also to the other party 
against whom such decree has been passed to apply for divorce. If the decree 
is for judicial separation, all that is required is that there should have been no 
resumption of cohabitation as between the parties to the marriage for a period 
of two years or upwards. If the decree is for restitution of conjugal rights, all 
that is required is that there should have been no restitution of conjugal rights 
for a period: of two years or upwards. Section 18 (7A) refers to existing states 
of affairs and has no reference to a wrong committed by a party to the marriage 
or by whom the wrong is committed: This provision is totally different from 
the provisions of s. 13 (1) (viii) and (ix) which gave the right to apply for divorce 
only to the wronged party and not to the wrong-doer. It is undoubtedly true 
that any relief- granted by the Court will have to take into consideration the 
conduct of the party applying for divorce by virtue of s. 23 (I). But such con- 
duct must, in any case‘after the amendment of s. 18 in 1964, necessarily, be the 
conduct subsequent to the passing of the decree for judicial separation or restitu- 
tion of conjugal rights, and not prior conduct. There is also no obligation to 
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remedy the wrong which led to the decree for restitution of conjugal rights or 
judicial separation. . 

In England the development of law has been partly by judicial decisions. 
These are embodied in the Common Law of England. In the earlier. cases, it 
was laid down that the discretion to grant-divorce should be exercised in favour 
of a guilty petitioner only where the petitioner had married again, reasonably 
believing the other spouse to be dead or that the marriage had been finally dis- 
solved or that the petitioner had been compelled by her husband to lead a life 
of prostitution or that the petitioner’s adultery had been condoned and had not 
conduced to the respondent’s adultery or where the wilful neglect or misconduct 
of the respondent husband caused or conduced to his wife’s adultery. These 
principles are set out in Rayden on Divorce, 1967 (Tenth) edn. at p. 319, para. 61 
as old principles. These principles have however not been followed in more 
recent cases. Rayden sets out the new principles at p. 320, para. 62, in the same 
edition : i . 

“The Court, in exercising its discretion, ought to Jook at every aspect and circumstance 
of the ease, including the consequences which would ensue from the refusal of a deeree; and 
should have regard to :— (1) The position and interests of the children of the marriage; (2) the 
interest of the party with whom the petitioner has committed adultery, with special regard 
to their future marriage; -..(3) the question whether, if the marriage be not dissolved, there is 
a prospect of reconciliation between the spouses; (4) the interest of the petitioner, particularly 
as regards allowing him to remarry and live respectably; (5) the interest of the community at 
large, judged by maintajning a true balance between respect for the binding sanctity of marri- 
age and the social considerations which make it contrary to public policy to insist on the main- 
tenance of a union which has utterly broken down.” 


The passage in para. 62 from Rayden on Divorce quoted above has been taken 
from the speech of Viscount Simon L. C. in the Judicial Committee of the House 
of Lords in the case of Blunt v. Blunt’. 

In my opinion, when the Legislature amended s. 18 in 1964 by deleting cls. 
(viii) and (tx) of s. 18 (1) which. gave right to apply for divorce only to the party 
in whose favour a decree for judicial separation or restitution of conjugal rights 
had been passed and not to the other party, and by enacting s. 18 (1A) which 
conferred a right on both the parties, the Legislature was giving expression to 
new and more liberal thinking on the subject of divorce. The amended section 
provides for divorce where the prospect for reconciliation has faded which is 
evidenced by non-resumption of married life for two years or upwards after the 
decree for judicial separation or restitution of conjugal rights. The amendment 
takes note of the interest of the community in not maintaining a union which 
has utterly broken down and the interest of the petitioner as regards allowing 
him to remarry and live respectably. Section 13 (Z4) refers to existing states 
of affairs, namely, that in case of a decree for judicial separation, there has been 
no resumption of cohabitation as between the parties to the marriage for a period 
of two years or upwards and in the case of a decree for restitution of conjugal 
rights there has been no restitution of conjugal rights for a period of two years 
or upwards. The provision does not refer to a matrimonial offence or a wrong. 
It provides for maintenance of a true balance between respect for the binding 
sanctity of marriage and the social considerations which make it contrary to 
public policy to insist on the maintenance of an union which has utterly broken 
down and on preventing a party to the marriage from remarrying and living 
tespectably. I have no doubt that in granting relief under s. 18 (1A) the Court 
will and must take into consideration s. 28 (I) and consider the conduct of the 
petitioner subsequent to the passing of the decree for judicial separation or res- 
titution of conjugal rights and not grant relief to a party who is taking advant- 
age of his own wrong. It has, however, no reference to remedying the wrong 
which led to the decree for judicial separation or restitution of conjugal rights. 
` That raises the question as to whether, asthe learned Judge in the order under 
appeal states, the petitioner in this case was under any obligation to assure the 


a 5 [1943] A.C. 517. 
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respondent that his previous cruelty would. cease and that he would treat her 
well or to ask her to come back and stay with him. I am afraid, I am unable 
to spell.out any such obligation against the petitioner from s. 18 (1A). If there 
is no such obligation on him, there is no, question of his being in. the wrong by 
not carrying out such. obligation suchas to disentitle him to the relief of divorce. 
All that s. 18 (1A) requires is that in fact there has been no resumption of coha- 
bitation between the parties for a period of two years or upwards. This con- 
dition has been satisfied and, in my opinion, there is nothing to disentitle the 
petitioner from getting the relief of divorce. 


In the result, the order dated October 14, 1968, is set aside a there will 
be a decree for dissolution of marriage by divorce in favour of the petitioner. 
There will 7 no order as to costs. 


Order set aside 


Before Mr. Justice Wagle. 
RAYABAI DHONDIRAM KABVE v. THE STATE OF MAHARASHTRA*, 


Civil Procedure Code (Act V of 1908), Sec. 80-—-Notice dated 3-10-1966 terminating tenancy of State 
as from 31-10-1966 for arrears of rent for more than six months—Notice stating that if default in 
payment of rent made, suit would be filed and that the notice was under s, 80—-Notice not com- 
plied with and suit filed two months after service of notice—Whether notice valid. 


The plaintiff landlord served a notice upon the State on October 3, 1966, terminating its 
monthly tenancy with effect from October 31, 1966, for non-payment of rent for more than 
six months. The notice stated that if dcfault was made in payment of arrears of rent a 
suit would be filed for recovery of possession and arrear of rent and further that “‘this was 
notice under section 80 of the Civil Procedure Code.” The notice was not eomplied with 

- within the period required by statute and the plaintiff filed a suit against the State two 
months after service of notice as required under s. 80. On the question whether the notice 
satisfied the requirement regarding cause of. action under s. 80, it was contended by the 
State that there could be no notice under s. 80 as one of the essential ingredients included 
in the cause of action for possession, namely termination of tenancy, was not in existence 
at the date of the notice. 

Held, that the statements in the notice were sufficient to enable the State to realise what 
the consequences would be if there was no compliance made in terms of the notice, 

that hence the object of s. 80 was satisfied and the cause of action was properly stated, and 

that, therefore, the notice ‘satisfied aJl the requirements regarding content as provided for 
in s. 80 and was valid. 

Chandulal v. Bombay Province,* Serenity of State v. APTES and Braham Dutt v. 
East Punjab Province,? referred to. 


y 


THE facts appear in the judgment. 


V. M. Limaye, for the petitioner. l 
M. R. Kotwal, Assistant Government Pleader, for the opponent. 


Wacıs J. 'This is a petition by a landlord whose suit for possession of the 
property was dismissed by the appellate Court which reversed the decree of the 
trial Court which granted the claim. 


The petitioner is the owner of City Survey No. 2607 situated at Meharun with- 
in the municipal limits of Jalgaon. On this site there are five. buildings which 
have been leased to the respondent, the State of Maharashtra, on a monthly 
tenancy at a rent of Rs. 250 per month. The lease was effected ‘for the purpose 
of occupation of police personnel of the respondent. In Civil Suit’ No. 19 of 
1965 filed on March 22, 1965, which was decreed on July 2, 1966, the panpa 


* Decided, November 12, 1971. Special Ci- L.R. 197. 
vil Application No. 2465 óf 1969. 2 (1934) 37-Bom. L.R. 341. 
1 [1948] A.LR. Bom. 188, s.c. 45 Bom. 3 [1958] A.LR. Punj. 351. 
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was held entitled to charge permitted increases at the rate of Rs..32.66 in addi- 
tion to rent and the said suit was decreed for the arrears claimed therein. The 
claim of the plaintiff for the educational cess was disallowed on the ground that 
there was no notice served by him on the respondent on that account. 

On October 8, 1966, by exh. 26. the petitioner served a notice upon the res- 
pondent claiming arrears of rent for more than six months. By the said. notice 
the tenancy of the respondent was terminated with effect from October 31, 1966. 
In the said notice in para. 4, respondent No. 1 was told that if default was made 
in compliance with the terms of the notice, a suit would be filed for the recovery 
of possession and other reliefs. In the said paragraph it was also mentioned 
that ‘this was notice under section 80 of the Civil Procedure Code’. Within the 
period required by the statute there was no compliance by the respondent. The 
petitioner therefore filed the suit on January 23, 1967, claiming arrears of per- 
mitted increases from March 22, 1965 to October 31, 1966, arrears of education 
cess for a period of three years upto October 31, 1966, rent for August, Septem- 
ber and October, 1966 and compensation from November 1966 to January 22, 
1967. The petitioner also claimed possession and future mesne profits until deli- 
very of possession and costs. 

Out of the defences the point that remains for consideration at present is whe- 
ther there was a proper service of notice under s. 80 of the Civil Procedure Code. - 
The trial Court decreed the suit by holding that there was proper service of notice 
. whereas the appeal.Court held that there was no proper service under s. 80 and 
dismissed the suit for possession. The petitioner has filed this petition for re- 
lief of possession by quashing the order of the appellate Court. 

Mr. Limaye who appears for the petitioner contended that the terms of notice 
very clearly stated what is required to be done by respondent No. 1. He ar- 
gued that the provisions of s. 80 are satisfied- by the terms of notice, exh. 26, 
and the date on which the suit is filed. Section 80 requires that, a suit cannot 
be filed 


“against the Government or against a public officer... until the expiration of two months 
next after notice in writing has.been delivered to or left at the offjce of... stating the. cause 
of action, the name, description and place of residence of the plaintiff and the relief which he claims; 
and the plaint shall contain a statement that such notice has been so delivered or left.” 


So far as the two months period after service of notice is concerned, that is satis- 
fied because the notice is dated October 3, 1966, and the suit was filed on Jan- 
uary 23, 1967.‘ So far as the name, description and place of residence of the 
plaintiff and the relief that is claimed are concerned, there can be no dispute 
that these statements are contained in the notice. The plaint also states that 
a notice has been given. The point that was considered by the appellate Court 
was that the notice does not satisfy the requirement regarding cause of action. 
The appellate Court found that the claim for possession had not materialised 
at the date when the notice was given and therefore the notice was invalid in 
regard to the claim for possession. 

The argument accepted by the lower appellate Court and urged by Mr. Kotwal 
appearing for respondent was as follows: One of the necessary factors to be 
proved by the landlord before he can obtain possession from the tenant is that 
the tenancy has been terminated. Unless and until the tenancy is terminated, 
there can be no cause of action in favour of a landlord to obtain possession from 
the tenant. What was further urged was that until and unless the termination 
becomes .effective, there cannot be a suit for possession. In other words, the 
date of termination of the notice must expire before the cause.of action for ob- 
taining possession is complete. ` Mr. Kotwal’s contention therefore was that 
unless the notice was given after the tenancy was in fact terminated, there could 
be no notice under s. 80 as one of the essential ingredients included in the cause of 
action for possession was not in existence unless the notice under s. 80 was given 
after the date of the termination of tenancy. In the instant case there is no 
doubt that the tenancy -was terminated with effect from October 31, 1966, and 
the notice was given on October 8, 1966. Obviously therefore, if one of the 
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essential conditions for the service of notice under s. 80 is that it must bè served 
after the tenancy is in fact terminated, then this notice is bad. There are seve- 
ral decisions which support the contention advanced by Mr. Kotwal that a pre- 
mature notice is not a valid notice under s. 80. I need not refer to the several 
authorities cited by Mr. Kotwal on this point as that is the law. Mr. Kotwal, 
therefore, urged that the suit for possession had to. be dismissed on that ground 
and there was no reason to interfere with the order passed by the appellate 
Court. 

, Mr. Limaye’s contention, however, was that the entire construction of the 
notice in regard to the validity had to depend upon the interpretation of the 
expression “‘cause of action” mentioned. in s. 80. In the notice a statement 
of the cause of action is necessary to be stated. Mr. Limaye’s further contention 
was that the tenancy has in fact expired is not one of statements to be included 
in the cause of action before the notice can be said to be a valid notice. The 
expression “cause of action” is an elastic expression and it has to vary with the 
circumstances of each case. The “cause of action” has been considered to be a 
bundle of facts which it is necessary for the plaintiff to prove before he can suc- 
ceed in the suit. Now, if the suits are of different nature, what is contained ‘in 
the bundle of facts must BeCoenEy vary accordiùg to the facts of each parti- 
cular case: 

According to Mr. Limaye, the prosent notice states the following -facts : 


(1) That respondent isin arrears for the payment ofrent for a period of more than six months. 

(2) That respondent is therefore a defaulter within the provisions of the Bombay Rent Act. 

(3) That on that account the petitioner is entitled to. terminate the tenancy, and. the tenancy 
is terminated with effect from the end of October 31, 1966. 

(4) That if default is made in compliance regarding payment of rent, a suit will be filed for 
recovery of possession and the amounts due to the petitioner. 

(5) That this notice is given under s, 80 of the Civil Procedure Code. 


Mr. Limaye’s contention, therefore, was that every fact which was to be proved 
by the plaintiff had been stated with definiteness in the said notice. Upon a 
suit being filed, the plaintiff has to prove (1) that respondent is a tenant, (2) that 
respondent is in arrears for more than six months, (3) that within a period of 30 
days from the service of notice the payment was not made and (4) that the ten- 
ancy has been terminated before the filing of the suit. The proof of these facts 
would: have entitled the petitioner to get an order for possession from the Court 
in regard to the premises in the occupation of the respondent. 

The question then arises whether this notice is defective by reason of the fact 
that the notice is given during the period during which, the tenancy was subsist- 
ing. In other words, at the time the notice under s. 80 is given, the claim had 
not fully matured as no suit could have been filed before October 31 in any case. 
That no suit could have been filed within two months of the service of the notice 
is one factor, and the second factor is that no suit can be filed before the time the 
tenancy was terminated. Mr. Limaye’s contention on this point was that ter- 
mination of tenancy by a notice was an unilateral act and that act has been done 
by the plaintiff-petitioner. No act from the defendant-respondent was neces- 
sary for making effective the notice given by the petitioner. After having given 
the notice to terminate the tenancy with effect from October 31, the petitioner 
had done all that he was required to do in order to enable him to file a suit. One 
fact remained, namely that he could not file a suit before tenancy was in faot 
terminated. The question therefore that arises.is, if there is a period during 
which the suit cannot be filed, can a notice be said to be invalid because it is 
given during that period? 

I have already referred to the meaning of the expression, “cause of action” 
as accepted by the Court. - The “cause of action” means a bundle of facts which 
is required to be proved: before a plaintiff can'succeed. I have also pointed out 
earlier that after the giving of the notice plaintiff could not be prevented from 
filing a suit except that. the same could not be filed before the tenancy was in 
fact effectively. terminated by the end of the month. Can the notice which states 


504 : YHE BOMBAY LAW REPORTEE. [VOL. LXXIV. 


‘all the facts proof of which is necessary for the plaintiff to succeed be defective 


by reason of the fact that the suit cannot be filed kefore a particular date? In 
this connection it is. necessary to consider the object of giving a notice under 
s. 80 of the Civil Procedure Code. 

` In Chandulal v. Bombay Province! a' Division Bench of this Court had con- 
sidered the object of giving the notice. Beaumont ©. J. delivering the judgment 
of cad Division Bench observed as follows (p. 189) : 


.- The cause of action which is to be stated in the notice, is the bundle of facts which go to 
meee up the right in respect of which the plaintiff proposes tc sue, and it is obvious that before 
the suit can be brought; it may be that that bundle of facts will be added to or subtracted from, 
and I do not myself think that the notice is invalidated, because it refers to a possible additional 
claim, consequential upon the cause of action specified therein, and states that if such additional 
claim arises, the plaintiff will sue also in respect of it.” 


Tf, therefore, a consequential claim arises as stated in the notice and the suit is 
filed after the consequential claim materialises although the same had not 
materialised at the date of the notice, the notice does not become invalid. The 
learned Judge also observed in regard to the object ozs. 80 as follows (p. 139) : 


**...That object, as has been pointed out in a good many cases, is to give to the public officer 
concerned notice of the claim which is going to be made against him, and to give him reasonable 
time in which to consider his reactions.” 


In Secretary of State v. P Rangnekar J. also observed as follows 
(p. 343) : 


“The object of s. 80 is to give the Secretary of State for India an opportunity of settling the 
claim, if so advised, without litigation, or, to enable him to Lave an opportunity to investigate 
the alleged cause of complaint and to make amends, if he thought fit, before he was impleaded 
in the suit.” i 


Similar are the observations of a Division Bench of the Punjab High Court in 
Braham Dutt v. East Punjab Province’. It observed as follows (p. 858) : - 


‘The object is sufficiently satisfied if the notice informs the defendant generally of the nature 
of the suit intended to be filed and the relief sought to be cleimed.”’ 


The point, therefore, is whether in the instant case the object is satisfied and . 
the cause of action has been properly stated. If the object was that the 
State Government should consider the position and make amends or act so as to 
see that no suit is filed, then the statements in the notice duly inform the res- 
pondent what it should do. In para. 4 a clear statement is made : 


“In the event of your making default to comply with the terms of this notice, I have been 
instructed to inform you that my client will be constrained tc file a Civil Suit for the recovery 
of ear: and the amounts due to my client in the Court of the Civil Judge, Junior Division 
at Jalgaon... 


The provisions of Jaw have also been stated in para. 3 of the notice. They are 
as follows : 


“You have thus failed to pay the permitted increases and cess payable and due to my client 
for a period of more than six months and are therefore a ‘defauwller’ within the meaning of the pro- 
vision of the Bombay Rent Act.” 


These statements in the notice are sufficient indications of what was required to 
be done by the respondent. They‘are sufficient to enable the respondent to 
realise what the consequences would be if there was no compliance made in terms 
of the notice. I have earlier pointed out that the otaer requirements which could 
be included within the expression ‘‘cause of action” have been clearly stated in 
the.notice. 

I, therefore, hold that the notice (exh. 27) satisfies the requirements regarding 
contents as provided for in s. 80 of the Civil Procedure Code. The notice states 
that it is given under s. 80 and since the suit is filec more than two months after 


1 [1943] A.LR. Bom. 188, s.c. 45 Bom. 2 (1934) 37 Bom. L.R. 341. 
L.R. 197. 3 [1958]A.I.R. Punj. 351: 
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the service of notice upon.the respondent, the requirements of s. 80 have. been 
satisfied. The order*passed by the appellate ‘Court, therefore, has nesepeenly 
to be set aside in regard to possession. `` 


eS rac See Gr : 4 
. Order er 
The rule is eae absolute with costs throughout. The orders paced by. the 
appellate Court dismissing the suit for possession are quashed, The orders passed 
by the trial Court in rege to Pepeesion and the other claims are confirmed. 
Rule-made absolute. 
mo, fo og. eh 
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Before Mr. Justice Vimadalal. 
_ C. H. SHAH v. S. S. MALPATHARK® © 


Indian Evidencé Act (I of 1872), Sees. 74, 67, 68—Whether original of public document! can 
be admitied in evidence without proving its execution. 


If the original of a public document is sought to be tendered in evidence, it mance be 
- proved in the manner required by law as any other document required to be proved 
under ss. 67 and 68 of the Indian Evidence Act, 1872. 
Sagar Mal v. The State!, not agreed with, 
S. & R. of Legal Affairs v. Moazzem Hossain’, agreed with. 
Bishnath Prasad v. Emperor, Mobarik Ali: Ve State of B'bay* and Kast India Trading 
Co. v. Badat æ Coe. J rerorrod to. ; 


r: í E ay 


M.H: ‘Shah, with M.P. Laud and A. N. M ody, instructed by Malvi Ranchhoddas 
é& Co., for the plaintiff. 

R.L. -Dalal, with R.J. J oshi, instructed by y. B. Shastri, Solicitor tö the Central 
Government, for the defendants. ae a 

| VIMADALAL J. In the ‘course of ing anatona of the plaintiff's’ son 
Lalbhai Shah, Mr. M.H. Shah who appeared for the plaintiff sought to tender 
the originals of municipal bills-cum-receipts for the period October 1968 to March 
1969. without proving those’ documents in the normal way, it being his contention 
that they were public documents and there ‘should, therefore, be a ‘presumption 
of genuineness in their favour. “Mr. Dalal objected to those documents being 
tendered in evidence without being duly proved. ' The said bills-cum- receipts 
were then marked’ X-1 by me merely for the purpose of identification and I had 
reserved my ruling. in regard to their. eam eNOUy: as” the! point raised is one’ of 
frequent occurrence and of some importance. «. 


It will be convenient at the outset to refer to the relevant sections of the isidet 
Act. Section 61 of the Evidence Act provides that the’ contents of documents 
may be proved either by primary or secondary evidence; and s. 62 tells us that pri- 
mary evidence means the document itself produced before the Court, which must 
and has always’ been construed to mean, the original of the document in ques- 
tion. Section 64 lays down that documents must: be proved by primary. evidence, 
except in the cases set out in s. 65 which follows it. ‘Section 65, by its various 
clauses, lays down in what cases secondary. evidence of a document is admissible, 
and for the purpose of the present cse itis necessary to refer only to el. (e) thereof 
which enacts that secondary evidence is admissible when the original is a public 
document within the.meaning of s. 74 of the Act. In the last-but-one para of 
the said section it is laid down that, in cases falling under ol. (e), the secondary 
evidence. of. a public document that would. be admissible would only bea certified 
copy of that document and nothing else. It may, at this stage, be mentioned that 

* Decided, ‘August 5, 197i. 0. C.J. ‘Sait, ‘ "3 [1948] A. LR. Oudh 1. 

No. 350 of 1968. `>- - & (1957) 61-Bom. L.R. 58, S.C. 


1. [1951] ALR. All. 816... 5 (1958) 61 Bom, L.R. 333. 
a [1947] ALR: Cal 818.7 ` , a R E ee A 
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the Evidence Act sets out in s. 63 the various types of secondary evidence. The 
first clause refers to certified copies as being secondary evidence, and cls. (2) and 
(3) refer to copies either made by a mechanical process which in itself ensures 
their accuracy, or copies compared with such copies, or copies compared with the 
original, to be secondary evidence. Section 74 lavs down what documents are 
public documents, and cl. (út) of sub-s. (1). thereof makes documents forming the 
acts, or records of the acts of official bodies to be public documents. It was 
sought to be contended by Mr. Dalal that municipal authorities are not official 
bodies, but whatever doubt may have arisen in that respect is cleared on reference 
to cl. (8) of s. 78 which includes the proceedings of a municipal body within the 
category of public documents. Section 74 must be construed in the context of 
the scheme of the other sections relating to public dceuments and, so construed, in 
my opinion, it would certainly include documents which form the acts or records 
of the acts of municipal authorities within the category of public documents. 
Reference may also be made to the- concluding part of s. 78 which makes it 
‘clear that in the case of the public documents specified in s. 78, both the original 
as well as a certified copy thereof would be admissible in evidence. I must also 
refer to ss. 67 and 68 of the Act. Section 67 enacts, in term. which are both man- 
datory (the word used is “must’’) as well as unqualified, that in the case of 
all documents, the signature, or the handwriting of so much of the document as 
is alleged to be in the handwriting of some person, must be proved to be in his 
handwriting, and in the case of documents which are required by law to be attect- 
ed, s. 68 further requires that, except in the case of registered documents, one 
attesting witness at least must be called. Sections 67 and 68, therefore, enjoin 
that all documents sought to be tendered in evidence must be proved, and the 
manner in which they are to be proved is Jaid down by ss. 45, 47 and 78 of the 
Act as well as by the decisidn ‘in the case of Motartk Ali v. State of B’bay} 
to which I will refer later on. Section 79 of the Act states that the 
Court shall presume the genuineness of all certified. copies admissible in evidence 
according to law. Section 114 of the Evidence Acs empowers the Court to draw 
presumptions, having, regard to the common course of natural events, human 
conduct and public and private business in relation to the facts of the particular 
case, and Illustration (e) thereto states that the Court may presume that judicial 
and official acts have. been regularly performed. ,These are all the statutory 
provisions to which it is necessary to refer for the purpose of the present ruling. 
A consideration of these sections of the Evidence Art shows clearly that the only 
difference which the Evidence Act makes between public and private documents 
is, (a) in regard to the form of secondary evidence which is admissible, viz. a certified 
copy; and (b) in regard to the presumption of the genuineness of certified copies. 
In all other respects, however, no distinction is drawn by the Evidence Act 
between public and private documents. - 


Two questions arise for the purpose of giving the present ruling and they are : 
(1) whether, in the case of a public document, certified copies alone are admissible 
in evidence, or the original is also admissible in evidence; and (2) whether, 
if the original is also admissible in evidence, it must be proved in the ‘same 
manner as any other document is required to bə proved under ss. 67 and 68 
of the Evidence Act. As far as the first question is concerned, I have no doubt 
that the original of a public document is also admissible in evidence. The pro- 
visions contained in s. 65 (e) and-s. 77 of the Evidence Act are only in the nature 
of enabling provisions which permit certified copies to be tendered as secondary 
evidence. It has been held by the Privy Council in the case of Haranund Roy . 
Chetlangia v. Ram Gopal Chetlangia? that though a certified copy of a foreign 
judicial record may be presumed to be genuine and accurate under s. 87 of the 
Evidence Act and is admissible as secondary evidence, that does not exclude 
“other proof.” Moreover,.as already stated above, the concluding part of s..78 
of the Act itself shows that in the case, at any rate, of the public documents 


1 (1957) 61 Bom. L.R. 58 S.C., at 2 (1899) L.R. 27 ‘“LA,-1, at’ pp. 8-9, S.C. 
pp. 66-67. 2 Bom. LER. 562. : ` 
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enumerated in that section, the original or a certified copy would be admissible 
in evidence. There is no reason why any distinction should be drawn between 
public documents of the nature indicated in ss. 78 and 86, and other public docu- 
ments. Sections 62 and 64 of the Evidence Act under which the originals of 
documents are stated to be primary evidence and admissible as such do not make 
any distinction between public documents and private documents. In the decision 
of the Privy Council in the case of Hswaramurtht v. King-Emperor*, the original 
of a warrant of arrest or a certified copy thereof were stated to be admissible 
under ss. 62 and 65, respectively. The original even of a public document is 
the best evidence of that document and, in my opinion, itis, therefore, always 
admissible, the provisions in the Evidence Act relating to the admissibility of a 
certified copy as secondary evidence thereof being merely in the nature of an 
additional or alternative facility provided by law for the purpose of ensuring 
its preservation and safety.: I have, therefore, no hesitation in holding that 
the original of a public document is admissible in evidence. 


The next question is whether the original of a public document can be admitted 
in evidence without proving its execution in accordance with law. Section 79 
which raises a presumption of the genuineness of certified copies has no appli- 
cation to. original documents (vide Bishnath Prasad v. Emperor*), and indeed, 
that is apparent from the plain language of that section itself As laid down 
by the Supreme Court in the case of Bhinka v. Charan Singh’, s 79 only raises a 
rebuttable presumption with regard to the genuineness of certified copies, and 
that too, only if they are executed substantially in the form and in the’ manner 
provided by law. What is sought to be contended by Mr. Shah is that if a cer- 
tified copy of a public document is to be presumed to be genuine, a fortiori, the 
original of a public document should be presumed to be genuine and should not 
be required to be proved in the manner in which private documents are required. 
to be proved by law. I am afraid, I cannot accept that argument of Mr. Shah. 
In all cases of secondary evidence under s. 65 read with s. 68 of the Evidence Act 
when a copy or an oral account of a document is admitted as secondary evidence, 
the execution of the original is not required to be proved,.but if the original itself 
is sought to be tendered, it must be duly proved and there is no reason 
for applying a different rule to public documents. : Secondly, in the case of a 
certified copy, before a presumption of its genuineness can be raised under s. 79, 
as laid down by the Supreme Court in Bhinka’s case already referred to above it 
must be shown that the certified copy was executed substantially in the form 
and in the manner provided by law. There would, therefore, be a check or safe- 
guard in so'far as the officer certifying it in the manner required by law would 
have to satisfy himself in regard to the authenticity of the original and in regard 
to the accuracy of the copy which he certifies to be a true copy theteof On 
the other hand, if the original of a public document is to be admitted in evidence 
without proof of its genuineness, there would be no check whatever, by way 
of scrutiny or examination of that document by an officer, or by the Court. The 
third, and perhaps the most important reason, for not accepting Mr. Shah’s argu- 
ment on the point which I am now considering, is that neither s. 67 nor s. 68 of 
the Evidence Act which lay down that the signature and the handwriting on 
a document must be duly proved’ make any exception in the case of 
public documents. In view of the provisons of the said sections, all-documents, 
whatever be their nature, must, therefore, be proved in the manner provided by 
ss. 45, 47 or 73 of the Evidence ‘Act, or in the-case of certain types of documents, 
by the intrinsic proof afforded. by their own’ contents as laid down by the Supreme 
Court in the case of Mobarik Ali v. State of B’bay to which I have already re- 
ferred. The contention of Mr. Shah which I am now considering no doubt receives 
support. from a decision, of a Division Bench, of the Allahabad High Court in the 
case of Sagar Mal v. The State®, and -Mr. Shah’s argument before me is 
reproduced in those very terms in that judgment in regard to the sanction 

: JOMA) 46 Bom. L. R. 844, P.C., at 5 [1959] A.I.R. S.C. 960, para. 7. 
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to prosecute which’ was ‘in question in that case, but I am afraid, I do not.agree 
with the view taken therein. I prefer the view taken by the Calcutta High Court 
in the case of S. & R. of Legal Affairs v. Moazzem Hossain’ in which it was held by 
a Division Bench of that Court that where the original of the sanction to prosecute 
is itself, produced, such sanction must be duly proved. B 

The. only question -which remains.for consideration is whether a presumption 
of the genuineness of the original of a public document should be drawn by reason 
of Illustration {¢),40 s. '114-of the Evidence Act to the effect that: official acts have 
been regularly-performed. It is no doubt true that it has been held by a Division 
Bench of this Court ;in the case of Hast India Trading Co. v. Badat & Co®. that 
s. 144 of the Evidence Act is wide enough to permit the Court to raise a presumption 
not.only with regard to oral evidence,.but also with regard to documentary evidence. 
It may be mentioned that the decision of the Division Bench in the said case was 
reversed on appeal by the Supreme Court by a majority (Badat & Co. v East India 
Trading Co.°), but in the judgment of the majority, the Supreme Court has not 
referred to the’ point mentioned above. Apart from the undesirability of taking a 
view which would lèt in‘any and every document tendered by government in suits 
to which it is a party without proof of genuineness, in my opinion, no presump- 
tion under s. Yi4°can ‘Be drawn in view of the mandatory and unqualified term 
of $s. 67 and 68 of the, Evidence Act. Section 114 which, to put it in popular 
language, merely empowers the Court to use its commonsense, cannot be availed 
of to contravene an express provision of the Act itself. `I, therefore, hold that 
if the original'of a public document is sought to be tendered in evidence, it must. 
be proved in the ‘manner required by law. In the result, I reject the bills-cum- 
receipt which have ‘Béeli'marked X-1 by me for identification and do not admit 
them in evidence’ > ` l 
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eae ,, Before. Mr. Justice Vimadalat. : 

nat: . BALKRISHNA BHASKAR PARANJAPE v. H.R. GOK HALE*. 

Civil Procedure 'Coulé ‘(Act V of 1908); 0. VI r. 5(2)—Representation of the People Act (43 of 
- - 1951), Sem 83(1) (b)—-Court’s discretion under O. VI r. '5(2) to postpone order for parti- 
C: eulars till after discovery of documents ' whether con be exercised in election petiticn. 


Fwd ae 


k - The principle that in exercise of the Court’s discretion in the matter of making an order 
vn Under O.VI, r. 5(2) of the Civil Procedure Code, 1908, the Court can postpone making any 
~ order for particulars till after discovery of the necessary documents is made by the parties, 
. has no application to an election petition in view of the mandatory terms of s. 83 (1) (b) 
of the Representation of the People Act, 1951. eS os 
F. 8.’ Nariman, with Y.S. Chitale and M.O. Chinoy, instructed by F.S. Parekh 
añil- Co., forthe respondent.. ` i SA Dr 
Petitioner in person. ri 


GE EDE ae l Mes oni - ` 

_ VIMADALAL J. This is an application by the respondent, under Rule 22 of 
the Rules framed by this Court in regard to an Election Petition under the Re- 
presentation `of the-People Act, 1951, praying that in view of the failure of the 
petitioner, to set forth full particulars of the corrupt practices alleged by him, 
his petition be dismissed in limini, orin the alternative, for an order directing the 
petitioner to give’full particulars of the alleged corrupt practices, and for a 
consequential order for extension of time to file the written statement. 


“Before I deal’. with the claim. for particulars made by the respondent in the 
present bl eae I may dispose of the point which, indeed, was the only point 
raiséd bythe petitioner who appeared in person before mein regard tothe present 
applicationt! It wasi:contended, by the-petitioner that, in exercise of the'Court’s 
| 7 fle47fiAcLR. Cal. 318, para. 8.' “Decided, June 21, 1971. O.C.3. Appli- 


8 (1958)'61; Bom. L.R.. 338, -at p. 340. cation in Election Petition No. 1 of 1971. 
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discretion in the matter of making an order under O. VI, r. 5, sub-r. (2) of the Civil 
Procedure’ Code, 'I should postpone making any order for particulars till after, dis- 
covery of the necessary documents is made by the ‘parties. ` Apart from the 
fact that under O. VI, r. 5,sub-r. (2), as now amended by this Court, an application 
for particulars by the respondent had to be made before the returnable date 
of the summons, which is to-day, I do not think that the principle on which the 
petitioner has relied in regard to the exercise of the Court’s discretion in the 
matter of ordering particulars has any. application to an election petition in view 
of the mandatory terms of s. 88 (1) (b) of the Representation of the People Act, 
1951, which enjoins that full particulars of any corrupt practice alleged by the 
petitioner in such a petition must be given in the petition itself. There are, 
of course, two limitations on the right of a party to call for ‘full particulars” 
of ‘the corrupt practice alleged in the petition. The first of them is to be 
found in s. 83 (1) (6) itself, in so far as it states that the particulars 
must be.as full “as possible,” which must mean as are possible having regard to 
the nature of the’ corrupt practice alleged. Such a limitation would, apart from 
the words of the statute itself, follow even as a matter of reasonable construc- 
tion of that section. The second limitation on the “full particulars” enjoined 
by s. 88 (1) (b) follows from the terms of s. 86 (5) of the same Act, in so far as 
it empowers the Court to allow particulars of any, corrupt practice alleged i in the 
petition to be amended or amplified in such manner as may be necessary ‘“‘for 
ensuring a fair and effective trial of the petition”. These words, though they 
occur in a provision’ which deals with the question of amendment or of amplifica- 
tion of particulars already contained or given, in my opinion, furnishes a clue to 
the way in which the Court should exercise its power of ordering particulars in an 
election petition and constitutes what I would call the second limitation on the 
apparently unlimited import of the expression “full particulars”. It is in the 
light of these observations that I will now proceed to deal with the various 
items in the respondent’s application for particulars. 


[The rest of the judgment i is not material to this report.] 
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Before Mr. Justice.Vimadalal. 
P. B. BHAT v. V. R. THAKKAR*. 


Indián Evidence Act (I of 1872), Secs. 91, 92— Whether expression “terms” in ss. 91 & 92 has appli- 
cation to provision in nature of condition precedent to existence or formation of contract— 
” Eatrinsic evidence under proviso (6) to s. 92 when admissible. 


The expression “terms” in ss. 91 and 92 of the Indian Evidence Act, 1872, must relate 
to statements, assertions or representations contained in a written contract whieh relate 
to the subject-matter of the contract and to something to be done or not to be done under 
the contract, and has no application to a provision in the nature of a condition precedent 
to the "o existence or formation of a contract. 

ı Venkatasubbiah Chetty v. Govindarajulu Naidu!, referred to. 

Extrinsie evidence is admissible'under proviso (6) to s. 92 of the Indian Evidence Act 

for the purpose of finding out the meaning of the words which have actually been emp- 
` loyed, or in- order to translate the language of the document by assigning a definite mean- 
‘ing to terms capable ‘of such explanation with a view to ‘arrive at the true effect of the 
transaction in question in cases in ‘which the words used are such that one might suspect 
that they do not convey the intention correctly, or there is some doubt as to what the words 
‘mean or how they are to be applied to the circumstances of the writer or to the facts ex- 
isting at the time wher the document was executed. 
- Belapur Co:'v. Mah. Siate -Farming Corpn.,* referred to. 

Under English law, éven-in cases in which the. expression used in a signed document ig 
‘subject to a written contract” or other equivalent expression, it would be open to the 
Court; and ‘it’ would’ be its duty, to extract the intention of the parties and to see whe 


*Decided, July 27, 1971. O.C.J. Suit 2 (1968) 74 Bom. L. R. 246, 3.0. 


No. 401 of 1964. - e- = [1969] A.LR, Bom. 281. 
1 (1907) LL.R. 81 Mad. 45. 


510 THE BOMBAY LAW REPORTEE. [VoL. LXXIV. 


ther there is cogent evidence to indicate that the paries intended a binding contrac- 
tual obligation to come into existence even before a formal document was executed. 
The position in regard to the admissibility of such. extrinsic evidence under proviso (6) 
to s. 92 of the Indian Evidence Act is the same as in English law. — 

Harichand v. Govind’, explained. 


M. P. Laud, with A. H. Mehta and M. B. Rele, instructed by Dikshit M aneklal 
& Co., for the plaintiff. 


M.H. Shah, with A. N. Mody and G. A. Thakkar and A. B. Divan, istrnoted 
by Malvi Ranchhoddas Ramesh Shroff & Co., for defendants Nos. 1 to 5. 


VIMADALAL J. Whilst the first plaintiff was being examined in-chief by Mr- 
Laud and was deposing to an interview between himself and plaintiffs Nos. 2 and 8 
accompained by a broker named Narayandas Budhwani and defendant No.1 
and one Chandrakant Thakore, he deposed to the terms which were offered by 
defendant No.1 in regard to the businesses of Femina Stores and Meghdoot Res- 
taurant: which were proposed to be taken by the vlaintiffs under a conducting. 
agreement, along with an option to purchase the same. Plaintiff No. 1 deposed 
that after those terms were proposed, there was a discussion which went on for 
about half-an-hour. Plaintiff No. 1, was then put a question, “What happened 
then ?” At that stage Mr. Shah on behalf of defendants Nos. 1 to 5 raised an 
objection to the effect that, in view of the plaintiffs’ own case in para. 7 of the 
plaint that the agreement in question had been reduced into writing in the.form 
of annexture ‘A’ to the plaint, no oral evidence could be permitted to be given 
having regard to the provisions of ss. 91 and 92 of the Indian Evidence Act. 
I have heard counsel on both sides at considerable length on the question of 
admissibility. Mr. Laud’s contention on that question was twofold. First, he 
contended that s. 91 barred the leading of oral evidence in cases in which a con- 
tract had been reduced into writing only in regard, tothe “terms” of that contract, 
and the statement contained in the concluding part of annexture ‘A’ to the plaint 
that the transaction was subject to an agreement to conduct-cum-sale being 
entered into within a month cannot be said to be aterm ofthe contract between the 
parties. Mr. Laud pointed out that all the other statements contained in annex- 
ture ‘A’ to the plaint were terms of the contract’ which were in conformity with 
the oral contract pleaded in para. -6 of the plaint. For.that purpose, Mr. Laud 
also relied on Explanation 3 to s. 91 of the Evidence’ Act. The second contention 
of Mr. Laud was that he was in any event entitled to lead oral evidence for the 
purpose of showing the ciroumstances in which the provision relating to the exe- 
cution of an agreement within a month came to be inserted in annexture ‘A’ 
to the plaint under proviso (6) to s. 92 of the Evidence Act which’ permits any 
fact to be proved which shows in what manner the language of a document is 

related. to existing facts. 


I will now proceed to deal with the first contention of Mr. Laud. I may state 
at the very outset that neither counsel has cited any authorities before me, except 
authorities in the nature of standard works and a: dictionary to show what is 
the precise legal connotation of the expression “‘terms” in relation to a contract. 
Turning first to the plain language of ss. 91 and &2 of the Evidence Act, in my 
opinion, when those sections refer to the terms “of” a. contract they necessarily 
postulate that there is a contract in existence, some ofthe statements contained in 
which are in the nature of terms. As a matter of plain language and grammatical 
construction I have, therefore, no hesitation in taking the view that the expression 
“terms” of a contract in s. 91,,and the corresponding expression in s. 92, have 
no application to a statement .contained in a writing, which is in the nature 
of a condition precedent to the very formation of that contract. Ft is the con- 
tention of Mr. Shah himself that the concluding | ‘words of annexture ‘A’ to the 
plaint are in the nature of a condition. precedent to the very formation of the 
‘contract, and that condition not having been fulfilled, no contract ever came into 


8 [1928] A:I.R: P.C. 47, s.c 7 Eom. LR. 531, ` 
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existence. As against that; it is the case of Mr. Laud for the plaintiffs that the 
statement contained in the concluding words of annexture ‘Ais a mere expression 
of a desire as to how the transaction was to go through. In either view of the 
matter, therefore, it cannot be said to be a term of the contract. In Murray’s 
English Dictionary (1919 edn.) the expression “‘term” is given as' having several 
meanings, some of which have ‘relation to the concept of a period of time with 
which we are not concerned. One of the meanings which, however, is applicable 
to the present case is given as “limiting condition”, and the plural of the ex- 
pression “term” is given as having the meaning of conditions or stipulations 
limiting what is-proposed to be granted or done. It is then stated that the ex- 
pression is rarely used in the singular, and the meaning of the expression when 
used in-the singular is stated to be ‘‘that: which is so required or demanded, a 
condition or pre-requisite of something.” The expression “‘terms” in the. plural, 
therefore, means according to Murray’s Dictionary, a condition or stipulation 
which limits what is to be granted or done, and, in my opinion, therefore, it cannot 
apply to something which is in the nature not of a limitation of what is to be done 
under a contract, but of a condition precedent to the very formation of the con- 
tract. In distinguishing between “representations” and ‘‘terms” in relation 
to a contract, Anson on the Principles of the English Law of Contract (22nd edn ) 
at p. 114 appears to give to the expression, “term” the meaning of representations 
or assurances intended to be an integral part of the agreement. This again would, 
in my opinion, show that it can have no application to a statement or repre- 
sentation, which is in the nature of a condition precedent to the very formation 
of the contract. At pp. 119-120 Anson deals with the distinction in the law relating 
to sale of goods between a condition and a warranty, but that, I am afraid, is not of 
much assistance for the purpose of ascertaining the meaning of the expression 
“terms” used in ss. 91 and 92 of the Indian Evidence Act. In dealing with the 
question of classification of terms, Chitty on Contracts (28rd edn.) Vol. IL, p. 279 
para. 595 also deals with the distinction between conditions and warranties and 
the statements made in that paragaraph are, therefore, also not of direct assistance 
for the purpose of determining the point of admissibility with which Iam dealing 

This much would, however, follow from the way in which the distinction between 
conditions and warranties has been dealt with, both in Anson as well as in Chitty, 
that the expression “‘terms’’ connotes both, conditions as well as warranties, 
and that contracts are normally made up of a number of terms, some of which 
are regarded as major or essential terms and are, therefore, called conditions, 
and others are regarded as of minor importance and, therefore, called warranties. 
From this also, it would follow that the expression ‘‘terms’’ applies to provisions 
contained in contracts which have already come into existence and are legally 
enforceable. The proposition that ss. 91 and 92 are not applicable to just 
anything and everything that is contained in a written contract does not really 
need authority, but if authority were needed, it is to be found in the decision of a 
Division Bench of the Madras High Court in the case of Venkatasubbiah Chetty v. 
Govindarajulu Naidu! where it was held that oral evidence was admissible to show 
that the party liable. on the contract contracted for himself and as the agent 
of his partners, and that such. partners areliable to be sued on the contract though 
no allusion is made to them in the written contract. In that connection, referr- 
ing to ss. 91 and 92 of the Indian Evidence Act, it was stated in ‘the judgment (at 
p. 47) that the question as to who the contracting parties were was not one of the 
“terms of a contract” within the meaning of those sections. I hold that the ex- 
pression “terms” in ss. 91 and 92 of the Indian Evidence Act must relate to 
statements, assertions or representations contained in a written contract which 
relate to the subjéct-matter of the contract and to something to be done or not 
to be done under the contract, and has no application to a provision in the nature 
of a condition precedent to the very existence or formation of a contract. On 
that ground alone, therefore, the objection raised by Mr. Shah to the admissibility 
of oral evidence for the purpose of showing the circumstances in which that pro- 
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vision came to be inserted in the writing annexture -‘A” to the plaint must be 
rejected, and it is really not necessary for me to deal with the second ground which 
is urged by Mr. Laud to repel that objection. I will, however, briefly deal with 
the same also, as it has been argued at some length. — 


The real question which arises.in connection with the same is in regard to the 
scope and application of proviso (6) to s. 92 of the Evidence Act., It has been 
contended by Mr. Shah.on behalf of defendants Nos. 1 to 5 that the said proviso 
must be limited in its application to cases which fall within one or other of the 
sections of Chapter VI of the Evidence Act which follow that proviso, viz. ss. 
98 to 98 thereof. The scope of ss. 91 to 98 of the Indian Evidence Act, includ- 
ing proviso (6) to s. 92, has been considered by me in the case of Belapur Co. v. 
Mah. State Farming Corp.” in which, after considering various authorities on the 
point, I have summarised the legal position in the following terms : 


“The propositions that emerge from a consideration of these authorities on the subject 
are as follows ; (1) Cases in the English Courts of Chancery have no application to the law of 
India as laid down in the Indian Evidence Act. (2) In view of the provisions of s. 91 of the Evi- 
dence Act, no extrinsic evidence, oral'or documentary, can be admitted to: prove the terms-of 
a contract, grant or other disposition of property, except the document itself or secondary evi- 
dence of its contents when admissible under the relevant provisions: of that Act, and the ‘court 
must find out the expressed intention of the parties. -The fundamental rule of construction is 
to ascertain the intention from the words used in the document which is considered to be the 
written declaration of the mind of the author.-(3) If the- words are clear in expressing that in- 
tention and the language applies to existing facts, extrinsic evidence is not admissible for con- 
struing the deed or for ascertaining the real intention of the parties e.g. surrounding circum- 
stances cannot be considered with a view to holding that a document which is, on the face of it, 
a sale deed was intended to operate as a mortgage. (4) If, however, the words are such that one 
may suspect that they-do not convey the intention correctly, or-in other words, there is some 
doubt as to what the words mean or'how' they are to be applied to the circumstances of the 
writer or to the facts existing at-the time when the document was executed, extrinsic evidence 
is admissible, both under proviso (6) to s. {92 of the Evidence Act as well as in English 
law. In such cases, extrinsic evidence is admissible for the purpose of finding out the meaning 
of the words which have-actually been employed, or what is same ‘thing, in order to translate 
_ the language of the document by. assigning 'a definite meaning to terms capable of such explana- 
tion or by connecting them with the proper subject-matter, or in ‘other words, for the purpose 
of throwing light’on the meaning of the:words used with a ‘view to arrive at the ‘true-effect of 
the transaction to which the document relates: The whole object in such cases is to place the 
Court as near as may be, in the position of the parties to the document. (5) The subsequent 
conduct of the parties is, however, not relevant or admissible for the purpose of construing a 
written document. (6) If the language employed in the document is ambiguous, the question 
of the admissibility or otherwise of extraneous evidence would be regulated by the provisions 
of ss. 93 to 98 of the Evidence Act. The-plain meaning of the word “ambiguous” is, obscure, 
or of double meaning (Concise Oxford Dictionary). (7) In view of s. 92 of the Evidence Act, 
oral evidence can, in no event, be admitted to contradict, vary, add td or subtract-from the 
terms of the document, as far as the parties to that document ‘are concerned.” 


I have also held (page 259) that proviso (6) tos. 92 of the Evidence Actis not an 
exception to the rule laid down in thè main part of the section, as a proviso nor- 
mally is, but is a substantive provision which itself lays down the law relating 
to the admissibility of extrinsic evidence as an aid to the construction of a document 
in cases in which it is necessary to find out how the document is related to existing 
facts. I have further held that it has nothing whatsoever to do with the question 
of contradicting, varying, adding to or subtracting from the terms of the document 
with which the main part of s. 92 deals, and does not take away or qualify any- 
thing that would, but for that proviso,, have fallen within the substantive portion 
of that section. The position in regard’ to’ proviso (6) to s. 92 of the Evidence 
Act, in view of what I have held in Belapur Co.’s case is, that extrinsic evidence 
ig admissiblé under that proviso for the purpose of finding out the meaning of 


2 (1968) 74 Bom. L. R. 246, at pp. 257-238, s.c. [1969] A.LR. Bom, 231. 
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the words which have actually been employed, or what is the same thing, in order 
to translate the language of the document by assigning a definite meaning to 
terms capable of such explanation with a view to arrive at the true effect of the 
transaction in question in cases in which the words used are such that one might 
suspect that they do not convey the intention correctly, or in other words, 
there is some doubt as to ‘what the words mean or how they are to be applied to 
- the circumstances of the writer or to the facts existing at the time when the do- 
cument was executed. The words “‘subject to an agreement to conduct-cum- 
sale to be entered within a month” used in the concluding part of annexture “A” 
to the plaint in the present case are capable of two possible meanings: one, that 
the execution of a written agreement within a month was a condition precedent 
to the very formation of the contract, and the other, that itis the mere expres- 
sion of a desire as to how the transaction was to go through. It is true that in 
English law the words “‘subject to a contract in writing” or equivalent ` words 
have generally been construed by Courts in England .to mean that the agreement 
' is of no legal effect until a written document is executed (Chitty on Contracts 
(23rd Edn.) Vol: I, p. 79, and Anson on the Principles of the English Law of Con- 
tract (22nd Edn.) pp. 58-54 and Cheshire on the Law of Contract (7th Edn.) 
p. 388. That, however, is not an inflexible rule. In fact, in the passage from 
Cheshire where this point is dealt with it is stated (at p. 83), “Unless there is 
cogent evidence of a contrary intention, the Courts. construe these words so as 
to postpone the incidence of liability tilla formal document has been drawn up 
and signed; and (at p. 34), “‘The task of the courts is to extract the intention 
of the parties both from the terms of their correspondence and from the circum- 
‘stances which surround and follow it, and the question of interpretation may thus 
be stated. Is the preparation of a further document a condition precedent to 
the creation.of a contract or is it an incidentin the performance of an already 
binding obligation ?” > Referring to an observation of Lord Wright it is further 
stated in Cheshire (at p. 36) that judges would always seek to implement and not 
‘to defeat reasonable expectations though they could not invent a contract which 
‘the parties had been too idle to make for themselves. It is, therefore, clear 
that the position in English Law is that even in cases in which the expression 
used in a signed document is “subject to a written contract? or other equivalent 

‘expression, it would be open to the Court, and indeed, it would be its duty, to 
_ extract the intention of the parties and to see whether there is cogent evidence to 
indicate that the parties intended a binding contractual obligation to come into 
existence even before a formal document was executed. It was sought to be con- 
tended by Mr. Shah that, whatever might be the position in English law, the powers 
of the Court in that behalf would be limited in this country by the statutory pro- 
visions of ss. 91 and 92 of the Evidence Act, but I see no reason why they should 
be, so limited in view ofthe terms of proviso (6) tos. 92 of the Evidence Act 
which is, inter alia, intended to meet precisely such ‘a situation. In fact, as in- 
dicated in my judgment in Belapur Co.’s case (p.-258), the position in- regard 
to the admissibility of extrinsic evidence under proviso (6) to s. 92 of the Evidence 
Act as well as in English law appears to be the same. Mr. Shak on behalf of de- 
fendants Nos. 1 to 5 relied strongly on the decision of the Privy Council in the 
case of Harichand v. Govind? where a question very similar to the question 
before me arose before the Privy Council, the plaintiff-purchaser contending 
that the two documents which formed the foundation of the suit constituted a 
completed contract, and the defendant-vendor urging thatit was only in the nature 
of a provisional agreement conditional on the preparation of a formal document. 
In the trial Court, the defendant had attempted to tender some oral evidence 
to show what actually took place when the parties entered into the agreement 
relied upon by the plaintiff, but the trial Judge had refused the application 
in a single sentence in these words, “I reject that evidence; irrelevant and 
inadmissible.” The Privy Council took the view that the ruling of the learned 
trial Judge was right and that under s. 92 of the Indian Evidence Act the 
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evidence sought to be led was rightly rejected. It is, however, clear from the 
judgment of the Privy Council that that statement in the judgment was based 
practically on a concession made in the course of the arguments before it, for it 
has been stated (at p. 48, col. 2) that no attempt was made on appeal to take 
exception on behalf of the defendant to that part of the trial Judge’s order. 
It is for that reason that, with that brief observation, the Privy Council did not 
think it necessary to refer further to that point. Under these circumstances, I 
do not consider the decision of the Privy Council in Harichand’s case on which 
Mr. Shah has relied as his “trump card”, to be a decision on the point which arises 
before me. In the event of my being wrong in the view which I have taken above, 
viz. that the statement contained in the concluding part of. annexture “A” to 
the plaint is not one of the “‘terms” of the contract between the parties , I would 
‘still hold extrinsic evidence to be admissible under proviso (6) to s: 92 of the 
Indian Evidence Act for the purpose of showing the circumstances in which the 
said writing came to be prepared and executed, and this statement found place 
therein, with a view to arrive at the true effect of the transaction to which the 
document relates. I, therefore, overrule Mr. Shah’s objection. 


ADMIRALTY JURISDICTION. 


` Before Mr. Justice Kantawala. - : 
MRS. SAHIDA ISMAIL v. PETKO R. SALVEJKOV*, 


Colonial Courts of Admiralty (India) Act (16 of 1891)—Admiraliy Court Act, 1861 (24 Vict. € 
10), Secs. VI, V, VII, VIlI—Colonial Courts of Admiralty Act, 1890. Sec. 2—Constitution of 
India. Aris 225, 372—Suit based on loss of goods carried by foreign ship from Indian port 
to foreign country—Whether suit maintainable by High Court in its admiralty jurisdiction— 
In such suit whether defendant by way of notice of motion can raise objection to jurisdiction 
of Court to entertain suit. i 


The plaintiff shipped certain goods from Bombay to a consignee at Colombo and the 
.. Indian agents of the owners of the ship issued a bill of lading for the goods on the ship. 
The bill of lading and other documents were negotiated by the plaintiff through an Indian 
bank with a bank at Colombo and the goods were to be delivered to the consignee only 
against these documents. The goods were however delivered from the ship at Colombo 
to the consignec without the production of the bill of lading and without any authority 
from the plaintiff or from the bank at Colombo. As a result of this the plaintiff suffered 
a loss to the extent of the value of the goods. The plaintiff filed a suit in the High Court 
at Bombay in its admiralty and vice-admiralty jurisdiction against the ship, the agents 
and the consignee to recover the amount of loss and to have the ship, which was then in 
‘the Bombay harbour, arrested for satisfaction of the claim in suit, ‘The defendants 
. inter alia contended that the High Court in exercise of its admiralty jurisdiction had no ` 
jurisdiction to entertain and try the suit. È 
Held, that by virtue of the Colonial Courts of Admiralty (India) Act, 1891, the High 
Court at Bombay as a Colonial Court of Admiralty had the same jurisdiction as was then 
exercised by the High Court of England in its admiralty jurisdiction in view of the provi- 
sions of the Admiralty Court Act, 1861, and 
that, therefore, -the High Court had jurisdiction to entertain the suit in exercise of the 
admiralty jurisdiction in view of the provisions of s. VI of the Admiralty Act, 1861. 
The Cap Blanco, applied. 
The Yuri Maru. The Woron,? Kamalakar v. Scindia Steam Navigation Co.,3 The Pieve 
Superiore’ and Rungia v. Owners cic. in S.S. Edison,’ referred to. 
In a suit filed in the High Court in its admiralty and vice-admiralty jurisdiction, the 
defendant can by way of a notice of motion raise an objection to the jurisdiction -of the 
_:, Court to entertain the suit. : 
- The Theta,’ referred to. 


- *Deecided, July 20, 1971. Admiralty Suit 3 (1960) 62 Bom. L.R. 995. 
No. 5 of 1971. . 4 (1874) 80 Law Times 887. 
1 [1918] P.D. 130. 5 (1961) 66 C.W.N. 10838. 
2 [1927] A.C. 906. - 6 [1894] P.D. 280. 
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Tue facts are stated in the judgment. 


Keshavdas Dalpatrai, for the plaintiff. ’ , 
S. Baptista, instructed by Bhatt & Saldanha, for defendants Nos. 1 and 2. 


KANTAWALA J. The plaintiff Mrs. Sahida. Ismail has filed this suit in this 
Court in its admiralty and vice-admiralty jurisdiction. In this suit, the steam- 
ship Petko R. Salvejkov is made defendant No. 1; the Indian Agents of the owners 
of the ship Messrs. J.. M. Baxi & Co. are made defendant No. 2 and the consig- 
nees of the cargo in Colombo are made defendant No. 8. Defendants Nos. 1 and 
2 have taken out the present notice of motion for an order that the warrant for 
arrest issued by this Court on June 8, 1971 be superseded and set aside; that 
the guarantee executed by defendant No. 2 in favour of the Admiralty Regis- 
trar on June 8, 1971 be cancelled and ‘returned to defendant No. 2 and that it 
may be held that this Court has no jurisdiction to entertain the suit in exercise 
of its admiralty and vice-admiralty jurisdiction. 

‘The facts on the basis of which the notice of motion is argued are not at all. 
in controversy. On December 17, 1970 the plaintiff consigned a cargo of 569 
‘Metric Tonnes of Big Onions to defendant No. 3 and the said cargo was shipped 
on Board per defendant No. 1 ship from Bombay. Defendant No. 2 issued a 
bill of lading for the cargo on defendant No. -1 ship. The bill of 
lading and other documents were negotiated by the plaintiff through the 
Indian Overseas Bank with the Peoples Bank at Colombo. Under the bill of 
lading, the cargo was to be delivered against the documents which had been ne- 
gotiated with the Peoples Bank at Colombo. It is the case of the plaintiff that 
defendant No. 1 without production of the bill of lading and, without any 
authority from the plaintiff or from the Peoples Bank at Colombo, delivered the 
cargo to defendant No. 8. The case of the plaintiff is that such delivery is in 
contravention of the terms and conditions of the bill of lading and she has suf- 
fered a loss to the extent of Rs. 2,384,997 being the value of the cargo. The suit 
is filed to recover this amount of loss on the ground that the claim in the suit is 
a maritime claim against defendant No. 1 for which the plaintiff has a maritime 
, lien over defendant No.1. It is the contention of the plaintiff that she is entitled 
to have defendant No. 1 ship arrested for satisfaction of the claim in the suit. 
The plaintiff has also obtained leave under clause 12 of the Letters Patent prior 
to the institution of the suit. 


The plaint was presented to this Court on June 7, 1971 during the Summer 
Vacation. On that very day, Vaidya J., after hearing the counsel for the plain- 
tiff and ‘the attorneys of defendant No. 1 ship, issued a warrant for arrest of defen- 
dant No. L ship and directed that the said warrant should not be executed against 
defendant No. 1 ship in case the security as therein provided was furnished to 
the satisfaction of the Admiralty Registrar. The ship was arrested that very 
night. On the next day, on June 8, 1971 defendant No. 1 through its attorneys 
moved the Court by raising a preliminary objection regarding the jurisdiction 
of this Court. On that day, it appeared under protest. The attorneys of de- 
fendant No. 1 and defendant No. 2 undertook to the Court that the guarantee 
in the sum of Rs. 2,45,000 would be duly executed by partner of defendant No. 2 
in the course of the day and/or latest by the next day. In view of the said under- 
taking by consent of parties, this Court ordered that defendant No. 1 ship should 
be released forthwith. This order was passed by this Court without prejudice 
to the contention of defendant No. 1 that the Admiralty Court at Bombay had 
- no jurisdiction to entertain the suit or arrest the ship during the pendency thereof. 


On July 8, 1971 defendants Nos. 1 and 2 have taken out this notice of motion 
for the reliefs set out above. It is inter alia stated in the affidavit in support by 
Kishor Prabhakar Dalvi, that after the cargo of onions was put on board of 
` defendant No. 1 ship, it was to proceed to Colombo via Bedi and Karachi. The 
contention in this affidavit in support is that the Court had no jurisdiction to 
entertain and try the suit; that the jurisdiction exercisable by the Court in its 
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admiralty jurisdiction is the same as was the jurisdiction exercised by’ the High 
Court of Admiralty in England either under any statute or otherwise in the year 
1890; that in that year, the British Parliament passed the Colonial Courts of 
Admiralty Act,.1890 providing therein that the Legislature in India may declare 
certain Courts to be Colonial Courts of Admiralty: that the said Act further pro- 


. vided that the Courts so declared.to be Courts 'of Admiralty shall have the admi- 


- enacted the Colonial Courts of Admiralty. ( 
under which, inter alia the High Court of Judicature at Bombay was ‘declared 


g 


: ralty jurisdiction declared under the said Act; that in exericse of the powers 


conferred’ by the Colonial Courts of ey Act, 1890, the Indian Legislature 
ndia) Act (Act No. XVI of 1891) 


to be a.Colonial Court of Admiralty and the Court was entrusted with such admi- 
ralty jurisdiction as was then exercised by the High Court of Admiralty in Eng- 
Jand. under any statute or otherwise. 

The contention of defendants Nos. 1 and 2 in this notice of motion is that 
this High Court in its admiralty jurisdiction can exercise only such admiralty 
jurisdiction as was exercised by the High Court of Admiralty in England under 
any statute or otherwise in the year 1890; that ix the year 1890 the jurisdiction 
of the High Court of Admiralty in England for damage to cargo was that which 
was statutorily conferred by s. VI of the English Admiralty Court Act, 
1861; that under this.section this Court in exericse of its admiralty jurisdiction 
can entertain an action provided the goods were carried ‘into.any port in England 
or Wales in any ship; that as the goods in the present case were to be carried to 


- Colombo, this Court had no jurisdiction to arrest she ship in exercise of its admi- 


ralty jurisdiction. ` 


” ‘Before dealing with the matter in controversy in this proceeding, incidentally 


reference may be made to the question whether tre proceeding by way of notice 


, of-motion is an appropriate proceeding for the reliefs set out in the notice of mo- 


tion. The plaintiff in her husband’s affidavit in reply has contended that such 


~ an issue as to jurisdiction cannot-be decided on a notice of motion; that the de- 


fendants should be compelled to file the writter. statement and then approach 


_ this Court for deciding the issue of jurisdiction as framed by the Court. 


The practice that prevails in England for raising such an objection is very well 


__ settled. , If it is intended to-object to the jurisdiction the usual practice is to 
enter an appearance under protest after which notice of motion to set aside the 


writ or to stay proceedings should be served before taking any further step in the 
action. See Encyclopaedia of Court Forms and Precedents in Civil Proceedings, 


. by Lord Atkin, Vol. I, dealing with Admiralty ab p. 8322. That this is the cor- 


rect procedure is also borne out in William’s and Brice’s Admiralty Practice, 
3rd. ed. At p. 277 it is stated that if it was intenced to object to the jurisdiction 
of the Court, an appearance had to be entered under protest, within the ordinary 
time limited for appearance. Where an appearance had been given under. pro- 
test, the solicitor for the defendant under protest was bound, within twelve days 
from the entry of such an appearance, to file in she Registry what was called a 
petition on protest. At p. 278 it is pointed out that the defendant was in some 
cases permitted to state objections to the jurisciction of the Court on motion, 
without filing any formal petition on protest. Indeed, it may be said to have 
been a common practice, especially where the validity of the objections to the 
jurisdiction did not depend upon the proof of controverted facts. to raise such 
objections on motion. 
- Such is a well established practice is also borne out by the proceedings adopted. 
in The Theta, where such a notice of motion was taken out. Mr. Keshavdas 
has not pressed under the circumstances his ob;ection to the notice of motion 
being.an appropriate procedure for raising an objection to the jurisdiction of 
this Court. l 
The material question in this motion is: has tae High Court, in exercise of itg 
admiralty jurisdiction, jurisdiction to entertain and try the present suit? The 
contention of Mr. Baptista on behalf of defendants Nos. 1 and 2 is that this Court 


_1 [1894] P.D. 280. 
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is invested. with the same admiralty jurisdiction as was invested in the Court 
of Admiralty in England in the year 1890; that subsequent extension of admi- 
ralty jurisdiction of the English Court by later Parliamentary legislation is not 
available to this. Court. Mr. Keshavdas on behalf of the plaintiff, on the other 
hand, contended that this High Court in exercise of its admiralty jurisdiction is 
invested with the same jurisdiction which at present could be exercised by the 
Court of Admiralty in England. 


Clause 32 of the Letters Patent, 1865 confers admiralty and vice—admiralty 
jurisdiction on this Court. That clause provides as under: 


“And we do further ordain that the said High Court of Judicature at Bombay shall have 
and exercise all such civil and maritime jurisdiction as may now be exercised by the said High 
Court as a Court of Admiralty or of Vice-Admiralty, and also such jurisdiction for the trial and 
adjudication of prize causes and other maritime questions arising in India as may now be exer- 
cised by the said High Court.” 


To determine the extent of maritime jurisdiction as was exercised by the High 
Court as the Court of Admiralty or Vice-Admiralty in the year 1865, the earliest 
Letters Patent to which reference is required to be made will be the Letters Pa- 
tent issued under the Charter of 1828 under which the Supreme Court of Judica- 
ture at Bombay was established. The Court was then entrusted with four 
jurisdictions, namely, civil, criminal, ecclesiastical and admiralty. Clause 48 
of the Letters Patent provides ag follows: 


“And it is Our further will and pleasure, and We do hereby grant, ordain, establish, and 
appoint, That the said Supreme Court of Judicature at Bombay shall be a Court of Admiralty, 
in and for the said Town and Island of Bombay, and the limits thereof, and the Factories sub- 
ordinate thereto, and all the territories which now are or hereafter may be subject to, or de- 
pendent upon the said Government, And We do hereby commit and grant to the said Supreme 
Court of Judicature at Bombay full power and authority to take cognizance of, hear, examine, 
try, and determine all causes, civil and maritime, and all pleas of contracts, debts, exchanges, 
policies of assurance, accounts, charter-parties, agreements, loading of ships, and all matters 
and contracts which, in any manner whatsoever, relate to freight or money due for ships hired 
and Jet out, transport money, maritime usury, bottomry or respondentia, or to extortions, 
trespasses, injuries, complaints, demands, and matters, civil and maritime, whatsoever, between 
merchants, owners, and proprietors of ships and vessels, employed or used within the juris- 
disction aforesaid, or between others, contracted, done, had, or commenced in, upon, or by the 
high seas or public rivers, or ports, creeks, harbours and places overflown within the ebbing and 
flowing of the sea and highwater mark, within, about, and throughout the Town, Island and 
territories aforesaid, the cognizance whereof doth belong to the jurisdiction of the Admiralty, 
as the same is used-and exercised in that part of Great Britain called England, together with all 
and singular their incidents, emergents, and dependencies, annexed and connexed causes what- 
soever; and to proceed summarily therein, with all possible despatch, according to the course 
of our Admiralty of that part of Great Britain called England, without the strict formalities of 
law, considering only the,truth of the fact and the equity of the case.” 


It will appear from this clause that though several matters are enumerated in 
respect of which the Supreme Court of Judicature at Bombay had full power and 
authority to take cognizance of, the jurisdiction of the Admiralty side of the 
Supreme Court was the same as was used and exercised in that part of Great 
Britain called England. In other words, the Supreme Court of Judicature at 
Bombay was invested with the same jurisdiction on its Admiralty side as the 
jurisdiction which was exercised by the High Court of Admiralty in England. 
The jurisdiction so conferred by cl. 48 of the Letters Patent issued under the 
Charter of 1828 was continued by cl. 81 of the Letters Patent of 1862 and later 
on by cl. 82 of the Letters Patent of 1865. 


. This jurisdiction was continued by s. 106 of the Government of India Act, 
1915 and s. 223 of the Government of India Act, 1935 and lastly by art. 225 and 
372 of the Constitution of India. 

Thera was some extension of this jurisdiction in England by the Colonial 
Courts of Admiralty Act, 1890. Under sub-s. (1) of s. 2 thereof, every Court 
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of law in British possession, which is for the time keing declared in pursuance 
of this Act to be a Court of Admiralty, or which, if no such declaration is in force 
in the possession, has therein original unlimited civil jurisdiction, shall be a 
Court of Admiralty, with the jurisdiction in this Act mentioned, and may for 
the purpose of that jurisdiction exercise all the powers which it possesses for 
the purpose of its other civil jurisdiction, sub-s. (2) thereof provided that 
the jurisdiction of a Colonial Court of Admiralty shall, subject to the provisions 
of the Act, be over the like places, persons, matters, and things, as the Admiralty 
jurisdiction of the High Court in England, whether existing by virtue of any 
statute or otherwise, and the Colonial Court of Admiralty may exercise such 
jurisdiction in like manner and to as full an extent a3 the High Court in England, 
and shall have the same regard as that Court to international law and the comity 
of nations. Section 3 of that Act empowered that the Legislature of a British 
possession may by’ any Colonial law declare any Court of unlimited civil jurisdic- 
tion, whether original or appellate, in that possession to be a Colonial Court 
of Admiralty, and provide for the exercise by such Court of its jurisdiction 
under this Act, and limit territorially or otherwise, the extent of such juris- 
diction. 

. In exercise of the powers conferred by the Colonial Courts of Admiralty Act 
1890, the Coldnial Courts of Admiralty (India) Act (Act No. 16 of 1891) was enacted. 
By s. 2 thereof the High Court of Judicature at Bombay was inter alia declared 
to be the Colonial Court of Admiralty. 

When Act No. 16 of 1891 was enacted, the admiralty jurisdiction of the High 
Court in England was exercised pursuant to the Admiralty Court Act, 1861 (24 
Vict. o. 10). Sections IV to VIILof this Statute deal with the extent of jurisdiction. 
Section IV thereof confers jurisdiction on the High Court of Admiralty over 
any claim for the building, equipping, or repairing of any ships. Section V there- 
of confers jurisdiction as to claims for necessaries: Section VI confers jurisdic- 
tion as to claims for damage to cargo imported. Section VII confers jurisdic- 
tion as to damage done by any ship and section VIII confers jurisdiction as to 
questions as to ownership, etc. of ships. Under s. XX XV of this Act, the juris- 
diction conferred by the Act on tte High Court o7 Admiralty was exercisable 
either by proceedings in rem or by proceedings in personam. 

Section VI above referred to related to claims for damage to cargo imported 
and is as under : 


“VI. The High Court of Admiralty shall have Jurisdiction over any Claim by the Owner or 
Consignee or Assignee of any Bill of Lading of any Goods carried into any Port in England or 
Wales in any Ship, for Damage done to the Goods or any Part thereof by the Negligence or 
Misconduct of or for any Breach of Duty or Breach of Contract on the Part of the Owner, 
Master, or Crew of the Ship, unless it is shown to the Satisfaction of the Court that at the Time 
of the Institution of the Cause any Owner or Part Owner of the Ship is domiciled in England or 
Wales : 

Provided always, that if in any such Cause the Plaintiff do not recover Twenty Pounds he shall 
not be entitled to any Costs, Charges, or Expenses incurred by him therein, unless the Judge 
shall certify that the cause was a fit one to be tried in the said Court.” 


The section precisely states persons by whom the c_aim for the exercise ofjuris- 
diction by the High Court of Admiralty can be mad2 and the circumstances under 
which such jurisdiction can be invoked. Such jurisdiction can be invoked by 
making a claim by the owner or consignee or ass:gnee of any bill of lading of 
any goods carried into any port in England or Wales in any ship. The claim 
can be made either for damage done to the goods or any part thereof by the 
negligence or misconduct of or for any breach of duty or breach of contract on 
the part of the owner, master or crew of the ship. 

Before considering the extent of jurisdiction conzerred by section VI, it is ne- 
cessary to consider the argument that was founded upon the provisions of 
s. 2(2) of the Colonial Courts of Admiralty Act, 1890. Under that section, the 
jurisdiction of a Colonial Court of Admiralty shall, subject to the provisions of 
the Act, be over the like places, persons, matters and things, as the Admiralty 
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jurisdiction of the High Court in England, whether existing by virtue of any 
statute or otherwise. ‘The argument of Mr. Keshavdas is that the word “existing” 
in this section should be construed. as existing at the time when the action is 
brought in a Court oflaw. Reliance was placed upon the passage in Halsbury, 
Vol. I, (8rd Edn.) on Admiralty, para. 125 (p. 63) dealing with extent of juris- 
diction. It states that the High Court has by statute Admiralty jurisdiction, 
which may be exercised in rem or in personam, over all claims arising out of any 
agreement for the use or hire of a ship, or relating to the carriage of goods in a 
ship, and over any claim in tort with respect to gocds carried in a ship. This 
statutory jurisdiction extends over all ships, save that it cannot be exercised if 
it is proved to the satisfaction of the Court that at the time of the institution of 
the suit the owner or a part owner of the ship is domiciled in England. The 
Court of Admiralty in England at present exercises such jurisdiction in view of 
the provisions of s. 22 (1) (a) (xii) of the Supreme Court of Judicature (Consoli- 
dation) Act, 1925 (15 & 16 Geo. 5 Chapter 49). This jurisdiction was invoked 
by Mr. Keshavdas as the words in section 2 (2) of the Act of 1890 contained the 
words “‘whether existing by virtue of any statute or otherwise.” According to 
Mr. Keshavdas, these words can only be understood as applying to conditions 
which are to come into being upon and after the passing of the Act. His sub- 
mission in brief was that the word ‘existing’ should be interpreted to mean as 
“existing from time to time.” Mr. Baptista on the other hand, on behalf of 
defendants Nos. 1 and 2, contended that the jurisdiction defined by section 
2 (2) is sufficiently and indeed unmistakably described as the jurisdiction of the 
High Court in Admiralty existing at the point of time when the Colonial Courts 
of Admiralty Act, 1890 became law. 


The question as to the correct interpretation of the words “‘whether existing by 
virtue of any statute or otherwise” is concluded by the decisions in England as 
well as in India. Paragraph 346 of Halsbury’s Laws of England, Vol. I (page 
189) deals with jurisdiction of Colonial Courts of Admiralty and is as under : 


“Within the limitations, if any, laid down by the Colonial Legislatures, or the orders 
conferring jurisdiction, the Colonial Courts of Admiralty have the same jurisdiction and 
powers as were exercised in Admiralty by the High Court in England at the passing of the 
Colonial Courts of Admiralty Act, 1890.” 


The foot note (b) at p. 140 shows that the jurisdiction of Colonial Courts of 
Admiralty is stabilised as it existed at the time of the passsing of the Act, and the 
extension of the Admiralty jurisdiction of the High Court in England by the 
Administration of Justice Act, 1920 (10 & 11 Geo. 5 Chapter 81) re-enacted by 
the Supreme Court of Judicature (Consolidation) Act, 1925 (15 and 16 Geo. 5 
Chapter 49), s. 22 is not shared by Colonial Courts of Admiralty. 

This view is founded upon the decision of their Lordships of the Privy Council 
in The Yuri Maru: The Woron.? In that case, a contention similar to the one 
urged by Mr. Keshavdas on behalf of the plaintiff was rejected by their Lord- 
ships. At p. 915 their Lordships pointed out : 


“,..A construction of the statute of 1890, which would have the singular effect of introducing 
by an automatic process unasked changes in the jurisdiction and procedure of the Courts of self- 
governing dominions, with possible power in the local legislature by a cumbrous process to revoke 
an extension of jurisdiction in rem, but no power to undo an unwelcome abetment, manifestly 
could not be adopted unless the words of the statute should be found to leave no alternative. 

Neither the early history of the overseas Courts, the course of modern legislation, continuity 
of policy, nor practical convenience appear to their Lordships to require that the jurisdiction 
defined in the Act shall be declared to be that ‘from time to time existing’ in the High Court in 
England. 

On the whole, the true intent of the Act appears to their Lordships to have beén to define as 
a maximum of jurisdictional authority for the Courts to be set up thereunder, the Admiralty 
jurisdiction of the High Court in England as it existed at the time when the Act was passed. What 
shall from time to time be added or excluded 1s left for independent legislative determination”. 


2 [1927] A.C. 906. | 
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Same is the view taken by Shah J. in Kamalakar v. Scindia Steam, Navigation 
Co®, At p. 1001, the learned Judge points out that the High Court of Judica- 
tuze at Bombay, in particular being one of the Colonial Courts of Admiralty under 
Act XVI of 1891 today exercises the same Admiralty Jurisdiction as was exerci- 
sed by the High Court of Admiralty in England in 1890 when the Colonial Courts 
of Admiralty Act was passed by the British Parliament. After referring to 
the English Act of the year 1925, at p. 1012 the learned Judge states: 


“We need not, however, go to the Act of 1925 at all, because by the Act of 1890 
entitled ‘the Colonial Courts of Admiralty Act of 1890’, the Legislature of British India, 
‘as already observed, was empowered to declare certain Courts to be Colonial Courts of 
Admiralty and the Courts so declared were given the same Admiralty jurisdiction as was 
exercised by the High Court of Admiralty in England under any statute or otherwise. 
It was under this Act that in 1891 the High Court of Bombay was declared as a Colonial 
Court, and, therefore, ever since that date the High Court of Bombay on its Admiralty 
side had the same jurisdiction as was exercised by the High Court of Admiralty in England 
at that date. We have seen that the High Court of Admiralty in England as constituted 
under the Judicature Act of 1873 had the exclusive jurisdiztion in regard to certain matters 
under the Act of 1861, Consequently, the CoJonial Court at Bombay, that is to say, the 
High Court of Bombay, had a similar jurisdiction from anc after 1891. It has already been 
observed that this see re BOR has been continued under art, 3872 of the Consitution of 
India. 99 


In this decision, Shah J. has exhaustively reviewed the extent of the 
admiralty and vice-admiralty jurisdiction of this Court while coming to this 
conclusion. 


Thus, there is no doubt that by virtue of Act Na. XVI of 1891 the High Court 
of Judicature at Bombay as a Colonial Court of Admiralty had the same juris- 
diction as was then exercised by the High Court of En gland in its Admiralty 
jurisdiction. Such jurisdiction was exercised in England in view of the provi- 
sions of the Admiralty Court Act, 1861. 


The question in the present notice of motion relates to a claim for damage to 
cargo. Question arises whether in view of the previsions of s. VI of the Admi- 
rality Court Act, 1861; the High Court of England in its admiralty jurisdiction 
would have exercised jurisdiction for a claim for damages, when the goods were 
‘exported from England to a foreign country. Under Section VI, as already ob- 
served, a claim could be made by the owner or consignee or assignee of any bill 
of lading of any goods carried into any port in England or Wales in any ship. 
In view of the provisions of proviso (a) of sub-s. (8) of s. 2 of the Colonial 
Courts of Admiralty Act, 1890, the word “India” has to be substituted for the 
words ‘“‘England or Wales” in this section. The argument of Mr. Baptista for 
defendants Nos. I and 2 is that as the cargo of onions was loaded on board- 
defendant No. 1 ship for consignment to Colombo, the jurisdiction under s. VI 
of the Act of 1861 cannot be invoked. His submission is that that section 
merely restricted admiralty jurisdiction in a case where the goods were imported 
into India and it can have no jurisdiction when tke goods were exported out of 
India. The words ‘‘carried into in any part of England or Wales i in any ship” 
in s. VI of the Act of 1861 have been liberally construed. 


In the case of The Cap Blanco‘, the plaintiffs, as owners of certain cases con- 
taining German gold coin, sued the defendants for damages for breach of duty 
or of contract in respect of non-delivery at Monte Video or Buenos Aires of one of 
such cases and its contents, which were shipped on the Cap Blenco under a bill 
of lading. ` The vessel proceeded on a voyage and called at Southampten. She 
subsequently went to Monte Video, when all the cases exceptone were delivered. 
The vessel then proceeded on a return voyage to Hamburg. On her way she 

called again at Southampton and was arrested on the suit of the plaintiffs. The 
question before the Court was whether the goods were carried into’ the port of 
Southampton within the meaning of s. VI of the Admiralty Court Act, 1861. Sir 


8 (196C) 62 Bom. L.B. 995, 4 [1918] P. D. 130. 
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Samue! Evans, the President had no difficulty in coming to the canclusion that 
the Court had such jurisdiction. It was argued in that case that there was no 
breach of duty or of contract before the cases were carried into Southampton. 


' His Lordship observed (p. 185): 


“*,..It does not appear where the breach of duty took place; for aught I know it may 
have been in Southampton itself. No case has decided that the breach of duty or of contract 
must take place, and the cause of action must have arisen, before the goods were carried into a 
port in England, and to say that that must be so would be to place a limitation upon the jurisdic- 
tion which the authorities and the section do not justify, and introduce into section words 
which are not to be there found.” f 


In this case it is pointed out that s. VI was intentionally framed in large and 
general terms and ought to be construed with as great latitude as possible 
within the fair meaning of the words on the ground that the statute being reme- 
dial of grievance, by implicating the jurisdiction of the English Court of Admi- 
ralty ought, according to the general rule applicable to such statutes, to be con- 
strued liberally so as to afford the utmost relief which the fair meaning ofits langu- 
age will allow. It is also pointed out that it is wholly unnecessary in order to 
found the jurisdiction under the statute that the goods should be carried into 
an English port for the purpose of delivery or in pursuance of the contract. 


A similar view was also taken by the Judicial Committee of the Privy Council 
as early as in the year 1874, in the case of The Pieve Superiore®. It was held in 
that case that when a foreign ship carrying cargo, acting in pursuance of the 
contract of affreightment, which gives the option of several ports of call, English 
and foreign, puts,into an English port of call for orders, she carries her cargo into 
the English port within the meaning of the Admiralty Court Act, 1861, s. VI 
and though she be ordered to a foreign port, and there discharge her cargo, the 
Court of Admiralty has jurisdiction to entertain against her a suit by the 
assignees of the bills of lading of the cargo, for damage to cargo, and to arrest 
her on her return after discharging to this country. 


The principle in the case of Cap Blanco has been followed by the Calcutta High 
Court in Rungia v. Owners etc. in S.S. Edison®, After reviewing the English 
cases, the High Court has taken the view that in order to attract the jurisdiction 
of the Admiralty Court it is not necessary that the goods should be imported into 
India or that their carriage should be for delivery in India. It is sufficient if 
the goods are carried into an Indian port and there is a breach of duty or contract 
on the part of the master in respect of the goods so carried. 


Thus even though this Court in exercise of its admiralty jurisdiction is invested 
with the same jurisdiction that was vested in the High Courtin England, in 
exercise of its admiralty jurisdiction as in the year 1890, the claim in the present 
case can be regarded as one covered by the provisions of s. VI of the Admi- 


‘yalty Court Act, 1861.. The cargo of onions was loaded on, board the ship 
. in Bombay, its destination was Colombo, but before going to Colombo defendant 


f 


No. 1 ship was to sail to Bedi, a port in Saurashtra in Gujarat State and then to 


“Karachi. Jt is immaterial to invoke the jurisdiction conferred bys. VI of the 


Admiralty Court Act, 1861 that the goods are carried into the port in India from 
another port in India. The principle-laid down in the case of Cap Blanco will 
equally be attracted in this case. This Court will, therefore, have jurisdiction 
to entertain the suit in exercise of its admiralty jurisdiction in view of the pro- 
visions of s. VI of the Admiralty Act, 1861. -` 


‘Having regard to the view that I have taken it is unnecessary to consider the 
further contention of Mr. Keshavdas that this Court has jurisdiction to enter- 
tain the suit in exercise of its admiralty jurisdiction as the plaintiff had a mari- 
time lien because defendant No. I ship has delivered the goods to defendant Na. 
3 without production of the bill of lading and without the orders of the People’s 


_ Bank, Colombo and in fact.in contravention of the provisions of the bill of lading. 


5 (1874) 80 Law Times 887. 6 (1961) 66 C.W.N. 1083. . 
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The only question that has to be considered at present stage is whether in 
exercise of its admiralty jurisdiction such suit can be entertained. Thisissue has 
to be answered, in my opinion, in the affirmative. 


In the result, the notice of motion is dismissed with costs. As the hearing 
of this notice of motion went on for nearly two days, costs of this notice of mo- 
tion are quantified at Rs. 750. Written Statement to be filed on or before 
November 1, 1971. Parties will make the respective affidavits of documents 
within two weeks thereafter. Inspection shall be given forthwith thereafter. 
Liberty to the parties to make an application to the Court for fixing the date of 
_ the hearing of the suit after inspection is over. / 


Notice of motion dismissed. 


Before the Hon'ble Mr. N. A. Mody, Acting Chief Justice, and Mr. Justice Kamat. 
RE: PETITION FOR LEAVE TO APPEAL TO THE SUPREME COURT*. 


Constitution of India. Art. 133(1)—Petition for leave to appeal under art. 133(1) to formulate 
clearly questions of law and how those are substantial questions of law. 


Unless a petition for leave to appeal to the Supreme Court under art. 133 (2) of the Con- 
stitution of India itself clearly and properly formulates what, according to the petitioner, 
are questions of law and thereafter states how, according to the petitioner, those questions 
of law are substantial questions of law, such petitions may have to be rejected. 

Where the judgment of the High Court involves an interpretation of Rule 500-A of 
the Rules of the Bombay High Court applicable on its Original Side, which would determine 
the question whether, when an order is made granting to a mortgagee decree-holder liberty 
to bid and set off and his bid is accepted, the order implies that he can set off his purchase 
price to the extent available even against the initial deposit of 25 per cent. of the price or 
whether an express order to that effect is necessary, such interpretation would be a 
substantial question of law for the purposes of art. 183 (7) (c) of the Constitution. 


D. R. Dhanuka with B. R. Zaiwala, for the appellant. 
G. A. Thakkar with S. T. Tijeriwala, for respondent No. 1. 
M. S. Sanghvi, for respondent No. 3. 


P.C.: So far as the application for a Certificate for leave to appeal to, the 
Supreme Court. under art. 183 (2) of the Constitution of India is concerned, 
the value of the subject-matter of the dispute in the Court of the first instance 
and still in dispute on appeal being the property which was sold in pursuance 
of the directions contained in the Decree Absolute for sale, was and is not less 
than Rs. 25,000/. As a matter of fact, the sale took place at Rs. 20,00,000/. 
The requirement of clause (a) of art. 133 is fulfilled. 

Our judgment and decree* affirms the decision of the Court immediately below 
and it is therefore necessary to consider whether we should further certify that 
the appeal involves substantial questions of law. 

In paragraph 7 of the petition 13 questions have been set out as being sub- 
stantial questions of law arising in the proposed appeal to the Supreme Court. 
The 18 questions cover closely typed about three and a half pages of foolscap 
size. Some of the questions contain an argument or a hypothesis and then a 
question of law and some others more questions than one in one question. It 
is highly desirable that a question of law should be stated with precision and 
brevity to bring out the correct point of law involved. It can never within itself 
make a presumption or hypothesis. Moreover, as pointed out by Mr. Thakkar, 
the learned counsel for respondent No. 1, even if a question be a question of law, 
art. 1883 (7) requires that it must be a substantial question of law and the 
petition for a Certificate must set out how what the petitioner states to be ques- 
‘tions of law are substantial questions of law. There is no such statement in this 


* Decided, July 1, 1971. Petition made Corporation of India.) 


in Appeal No. 155 of 1970. (Raja Bahadur *See (1971) 73 Bom. L.R. 523 (Motilal 
Motilal Bombay Mills Ltd.'v. Life Insurance Mills Lid. v. L. I. Corp.) 
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petition as to why or how according to the petitioner any of the questions of 
law is a substantial question of law. Mr. Thakkar has contended that in the absence 
of the formulation of proper questions of law and in the absence of any statement 
in the petition as to how any of the questions of law is a substantial question of law, 
this petition should be rejected. Mr. Thakkar’s contention has very great force. 
It may be that hereafter, unless the petition itself clearly and properly formulates 
what, according to the petitioner, are questions of law and thereafter states how, 
according to the petitioner, those questions of law are substantial questions of 
law, such petitions may have to be rejected.. In the absence of such a formulation 
and the indication of the material showing it to be a substantial question of law, 
the respondents in such petitions are left to argue after merely hearing the oral 
arguments of the counsel for the‘petitioner and the Court has to necessarily hear 
long arguments or to find out for itself whether in fact a question of law exists 
and whether that question of law is a substantial question of law. In. this case, 
however, we do not propose to take the extreme step of rejecting this petition on 
that ground, but it should not be assumed that in future ayn in this behalf will 
be treated with the same leniency. 


It is unnecessary for us to examine in detail all the 13 questions as formulated 
‘in paragraph 7 of the petition. We ourselves delivered our judgment against 
which an appeal to the Supreme Court is proposed to be'filed and we know that 
the judgment-involves an interpretation of Rule 500-A of the Rules of this High 
‘Court-applicable on its Original Side. Itis a question of law. The interpretation 
of the Rule-would determine the question whether, when an order is made granting 
to a mortgagee ‘decree-holder liberty to bid and set off and his bid is accepted, 
the order:implies that he can set off. his purchase price to the extent available 
even against the initial deposit of 25 per cent. of the price. or whether an express 
order to that effect is necessary. As this interpretation would affect all such sales 
by this High Court, the interpretation is of importance not merely to the present 
petitioners but also to all mortgagee-decree-holders who have obtained liberty 
to bid and set-off and their bid is accepted. It is of general importance and is 
therefore a substantial qusetion of law. 


We, therefore, direct that a Certificate do issue under. oe 133 (1) (a) of the 
Constitution and we further certify that the said question of law arising on our 
judgment is a substantial question of law. ' -` Costs to be costs in the Supreme Court 
appeal. 


The proceedings of confirmation of sale stayed till and inclusive of 2nd August 
1971. . This stay is granted so that the petitioners may have reasonable time 
to make the nécessary application to the Supreme Court. 

= Certificate granted. 
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: APPELLATE CIVIL. 


Before Mr. Justice Deshpande and Mr. Justice Vaidya. 


VITHALRAO RAMCHANDRA GHORPADE: v. THE STATE OF 
MAHARASHTRA*. 


Bombay Civil Services Rules, 1959. Rules 161 (c-1), 1654——Constitution of India. Arts. 
311 (2), 14, 16, 19 (1) (£), 309—Compulsory retirement under r. 161 (c-1) without show cause 
notice or inquiry whether violates art. 311 (2)—-Whether such retirement amounts to removal from 
service—Maintenance of confidential service record of Government servant whether prohibited by 
law —Whether r..161 .(c-1) violates arts. 14 & 16—Consiruction of statute—Language of Go- 
vernment circulars. whether must yield to language in Rules framed under art. 309—Bombay 
Police Manual, 1959, Vol. I. Rule 56 (5) (b). 


Compulsory retirement of a Government servant under the amended r. 161 (c-1) of 
the Bombay Civil Services (Seventh Amendment) Rules of 1971, without giving him show 


*Decided, November 19,1971. Special Civil Application ‘No. 1488 of 1971. 
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cause notice and without holding an inquiry does not violate art. 311 (2) of the Constitution 
of India as such retirement does not amount to dismissal. removal or reduction in rank. It 


` does not amount to removal and attract art. 311 (2) of the Constitution merely because his 


unsatisfactory record of service happens to be‘the cause or motive in terms of such Rule 
when the retirement itself cannot be said to have been founded on such record. It also does 
not amount to removal within the meaning of art. 311 (2) on the ground that the Rules do- 
not provide any reasonable minimum period of service. Rule 161 (c~) which ensures twen- 


, ty’ years minimum service before compulsory retirement zannot be said to be. unreasonable. 


- 


+ Shyam Lal v. The State of Uttar Pradesh and the Union of India, The State of Bombay v. Sau- 
bhagchand M. Doshi,? Batahari Jena v. State of Orissa,> Moti Ram yv. N. E. Frontier Railway,* 
and Gurdev Singh v. State of Punjab,’ referred to. 

An. order for compulsory retirement under r. 161 (c~1) is liable to be struck down, 

„if it is shown to be mala fide, arbitrary, capricious or passed without any material or on ex- 


, traneous material. In the event of the grievance of there being no material, the burden to. 


` indicate the nature of the material is on the State. The Court must satisfy itself that there 


D 6 


existed some material and that the order was not actuated by any irrelevant consideration, 
even when the case is outside the purview of art. 311 (2). The Court, however, cannot be the 
judge of the correctness or propriety of the action or sufficiency or adequacy of the material. 

Where the material indicated was two adverse remarks made against a police officer by his. 
superior, an order compulsorily retiring him under r. 161 (c—Z) was held to be valid. 

Union of Indiav. J.N. Sinha’ and Barium Chemicals Ltd v, Company Law Board,’ referred to. 

Maintenance of confidential service record ofa Government servant for the pruposes of 
r, 161 (c~1) is not prohibited by any law. Its maintenance is necessary m publie interest, 
and it is an ordinary incidence of the relationship of master and servant, 

Principles of natural justice involving the right of being heard are scanned by rule 161 
(c-1) and are not applicable to retirement orders a p exercise of the powers covered. 
by the domain of the doctrine of pleasure. 

In sub-cl. (a) of cl. (c—21) (T) of r. 161 the expression “initially recruited to a post” means 
initially appointed to the post directly. ‘ 

Rule 161 (c—2) is not invalid because in its final form tie same was not approved by the 
Central Government as required by 8. 115 (7) of the States Reorganisation Act, 1956, or s, 81 
(6) of the Bombay Reorganisation Act, 1960, as proposels involving change in the service 
conditions of the allocated Government servantswere duly approved by the Central Govern- 
ment before the Rule was amended by Notification on April 26, 1971. 

Rule 161 (c—1) does not violate arts. 14 and 16 of the Constitution because classification 
of Gazetted Government servants by reference to the upper age limit fixed for their direct 
appointment is aimed at ensuring minimum service of twenty years and, therefore, the basis 
of the classification cannot be said to be irrational nor can this criteria be said to have no 
relevance and relation to the scheme of compulsory retirement.’ Fixing of higher age for 
Class III and Class LV Government servants is based on the nature of work they are required. 
to perform and, therefore, the different treatment contemplated to be given to the Gazetted. 
Government servants on the one hand and Class ITI ang Class IV Government servants on. 
the other hand, cannot be said to be irrational or irrelevant or unconnected with the object 
with which Government servants are contemplated to be retired compulsorily. No new 
classification as such is introduced. , 

As r: 161 (c~2) and r. 165A do not occupy the same field, question of there being no- 
guide lines to pick and choose does not arise. 

There is nothing in r. 161 (c7) to suggest that the retirement date of a Government 
servant must coincide with the date of his reaching fifty years. . Mere crossing of this age 
does not result in his clearance for continuing in service upto fifty five. 

Mere health of a Government servant can have no relevence when the appropriate authority 
has to consider his compulsory retirement under r, 161 (c—1) except when it affects directly 
or indirectly his record of service. ` If the record of service itself is found to be unsatisfactory, 
it is unnecessary to further find out whether his health alo is satisfactory or not. 


[1955] 1 S.C.R. 26. 5 [1964] A.LR. S.C. 1585. 
[1958] S.C.R. 571. -6 [1971] A.LR. S.C. 40. ‘ 
[1971] A.LR. S.C. 1516. -  -% fl967] A.LR. S.C. 295. 


[1964] A.I.R. S.C. 600. 
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A grievance of violation of right under art. 19 (2 (f) ofthe Constitution cannot be made by 
a Government servant who is deprived of future larger pension as a result of his compulsory 
retirement under r. 161 (c-1). The Rule is a reasonable restriction in the interest of the 
public at large. 


While interpreting Rules framed under art, 309 of the Constitution of India, the language 
of Government circulars germane to the Rules must yield to the language used in the Rules. 


- Tre facts are stated in the judgment. 


À P 
K. K. Singhvi, with C. J. Sawant, for the petitioner. l 
A. M. Setalvad, instructed by Little and Co., for the respondents. 


DESHPANDE J. This' petition under art. 226 of the Constitution of India is 
directed against an order passed by the State Government against the petitioner 
on June 18, 1971 informing him that the Government has decided to retire him 
prematurely in public interest in view of his attaining the age of 50 years. Under 
the said order he was advised to retire voluntarily by giving three months’ notice 
` in terms of the Bombay Civil Services (Seventh Amendment) Rules of 1971. 
He was also informed that in the event of his not choosing to retire voluntarily, 
Government itself would issue necessary order, directing his retirement. 


This Special Civil Application was filed in this Court on July 19, 1971 and rule 
was granted on July 26,1971. During the pendency of this Special Civil Appli- 
cation, another notice dated August 6, 1971 was served on him retiring him from 
service in public interest. The petitioner made an application soliciting leave to 
amend the petition so as to challenge also the order dated August 6, 1971. The 
respondent did not object, and we accordingly granted the leave as the amend- 
ment had become necessary due to the subsequent orders. It is really of a 
formal nature. a 


The petitioner was born on March 81, 1920. He was appointed as Sub- 
Inspector of Police in Class III service in the erstwhile State of Bombay on or 
about January 1, 1942. He was promoted as Inspector of Police on March 20, 
1957 and as Deputy Superintendent of Police on July 25, 1966. He was then 
transferred to Poona on or about October 6, 1970 where he has been posted 
as Assistant Commissioner of Police, which post is equivalent to the Deputy 
Superintendent of Police in the districts. He claims to have earned 50 to 55 
rewards during the period of his service and letters of appreciation from the Col- 
lector of Satara, Deputy Inspector Generals of Police, Poona Range and Bombay 
Range, for having done commendable work. In the year 1958 some adverse 
remarks were made against him by District Superintendent of Police, Sholapur. 
However, according to him, the said remarks were not made bona fide as the 
said District Superintendent of Police thought that the petitioner was going to 
expose him for his malpractices. He then says that in fact an offence of mis- 
appropriation was registered against the District Superintendent of Police by 
the Anti-Corruption Branch and the petitioner was cited as a witness. He was 
working as Sub-Divisional Police Officer at Chalisgaon in Jalgaon District. 
On May 8, 1970, there were communal riots at Jalgaon. The petitioner was 
suspended. from service with effect from June 25, 1970 pending enquiry into 
his conduct during these riots. However, he was reinstated with effect from 
September 24, 1970 as the enquiry could not be proceeded with in view of the 
pendency of Madon Commission, yet the salary of suspension period and the 
increments earned were not awarded. According to him, he was enjoying sound 
health and had not taken any long leave during the period of his service on medical 
grounds. On June 5, 1971, a warning was communicated to him by the Home 
Department for his failure to verify the correctness of the averments in a certain , 
notice issued under s. 59 of the Bombay Police Act against one Kaniram Sidram 
Chavan of Malegaon, while the petitioner was working as Sub-Divisional Officer, 
Sholapur some time in the year 1966. The sum and substance of the grievance 
of the petitioner is that the compulsory retirement of the petitioner in exercise 


\ 
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‘of the powers under the amended r. 161 (e-1) of: the Bombay Civil Services 
(Seventh Amendment) is not legal inasmuch as he'has been discharging his duties 
satisfactorily without any blemish whatsoever and he does not suffer from any 
defect in his health. He has also challenged the legality and validity of the said 
order on several constitutional and legal grounds. - 


On behalf of the State one Mr. Dandekar, Under Secretary to the Government 
of Maharashtra, has filed an affidavit. The contents of the petitioner’s petition 
have been all denied. In the petition the adverse remarks of the District Sup- 
erintendent of Police, Sholapur were alleged to be of the year 1958, though at 
the time of the arguments yesterday, Mr. Singhvi, the learned advocate ap- 
pearing for the petitioner, stated before us that the year 1958 was a mistake for 
the year 1968. In the counter affidavit the deponent has disclaimed any know- 
ledge of the said remarks of 1958 and he could not obviously say anything about 
the 1968 remarks. It is asserted that apart from the said remarks, there were 
other remarks also recorded in the record sheet of the petitioner and the statement 
in the pétition that there were no other adverse remarks or that his record was 
clean or satisfactory or was without any blemish was dénied. Reference is then 
made specifically to the adverse remarks conveyed by the Inspector General of 
Police to him on August 16, 1968, a copy of which is enclosed along with. the 
said affidavit. Reference is also made to four major and two minor punishments 
awarded to him during the period of his service and also to the petitioner’s sus- 
pension for his conduct during the communal riots at Jalgaon, as also to the 
warning conveyed to him on June 5, 1971. It is, however, made clear in the 
counter affidavit that the order of compulsory retirement was not based either 
on the four major and two minor punishments or on his failure to verify the aver- 
ments in the notice against Kaniram or on his conduct during the riots at Jalgaon. 


' Before we proceed to examine the contentions of Mr. Singhvi, it is necessary 
to bear in mind the background against which the impugned order of compulsory 
retirement is passed. Under r. 161 (a). of the Bombay Civil Services Rules, 
all Government servants are liable to retire ordinarily on reaching the age of 58, 
excepting Class IV servants, who are liable to retire at the age of 60. _ It, however, 
appears from the Circular dated September 30, 1969 and some subsequent Circulars 
that Government had decided to retire such Government servants even earlier 
whose record of service and health was unsatisfactory or below average plus. 
In exercise of the powers possessed by the Government under art. 309 of the Cons- 
titution, r. 161 of the Bombay Civil Services Rules was amended with this 
object by Notification dated September 21, 1970. The Government proceeded 
-to give effect to the said rule and some of the Government servants'so affected 
had challenged the validity of the amended rule, among others, on the ground 
that it-involved change in the conditions of service, without complying with 
s. 115(7) of the States Re-organisation Act of 1956 and s. 81(6) of the Bombay 
Re-organisation Act, 1960. The Government then moved the Central Govern- 
ment for ‘the necessary approval, as required under those enactments, and 


‘repealed the Notification dated September 21, 1970 and amended 


Tt. 161 afresh by a- fresh Notification dated April 26, 1971. Under the 
amended rule the Government has assumed absolute power to compulsorily 
retire some of-the Government servants covered by the said amended rule 161 
(c-1), if the appropriate authority concerned is satisfied that it is in the public 
interest to do so. The amended rule did not by itself lay down any criteria for 
this purpose. This criteria, however, has been laid down in the Circulars indicat- 
‘ing that only such public servants are intended to be retired compulsorily whose 
‘record of service and health is unsatisfactory or below average plus. Different 
Review Committees are appointed consisting of Secretaries to the Government 
to examine the five years’ confidential records of the public servants from time 


. to time to determine as to who are so liable to be compulsorily retired. The 


appropriate authority is guided by the advice of the Review Committee before 
finally recording the decision. According to the State, the petitioner has been 


_ compulsorily retired by the appropriate authority as in its opinion his retirement 
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was in the public interest and this decision was reached after considering the 
advice of the concerned Review Committee. 


Mr. Singhvi contends that the impugned order of compulsory retirement violates 
the protection afforded to the petitioner under art. 311 (2) of the Constitution. 
This Article prevents the Government, from dismissing, removing or reducing 
in rank any Government servant without giving him an opportunity to show 
cause against the proposed action. In the present case, the impugned order by 
itself does not make any imputation nor does it contemplate dismissing, removing 
or reducing the rank of the petitioner. It only proceeds to compulsorily retire 
him indicating that such retirement is, in its opinion, in the public interest. It 
is by now well settled that compulsory retirement in accordance with the valid 
rules framed in this behalf does not amount to dismissal, removal or reduction 
in rank within the meaning of cl. (2) of art. 811 of the Constitution, It will be 
enough to refer to the judgments of the Supreme Court in (1) Shyam Lal v. The 
State of Uttar Pradesh and The Union of India, and (2) The State of Bombay v- 
Saubhagchand M. Doshi®. This view has been reiterated in a series of subsequent 
judgments of the Supreme Court, the latest one being in the case of Batahari Jena 
v. State of Orissa’. The redsoning adopted is that the word ‘removal’ in art. 811 
used synonymously with the term ‘dismissal’ generally implies that the officer 
is in some manner ‘blameworthy or deficient. There is, however, no such 
element of charge or imputation directly in the case of compulsory retirement. 
Secondly, dismissal’ or removal is a punishment and involves loss of benefit 
already earned. The officer dismissed or removed does not get pension which 
he has earned. In the event of compulsory retirement, the officer is entitled. 
to the pension that he has actually earned and there is no diminution of the 
accrued benefits.” 


In the case of Saubhagchand M. Doshi, supra, the petitioner was compulsorily re- 
tired in accordance with r. 165A of the Bombay Civil Services Rules, as adapted 
and amended for the State of Saurashtra. Under the adapted rule ‘the Govern- 
ment retained, an absolute right to retire, any Government servant, after he has 
completed twenty-five years qualifying service or 50 years of age, without giving 
any reason. The right, however, was to be exercised only when it was necessary 
in the public interest on account of inefficiency or dishonesty. This retirement 
was challenged on the ground that the said rule violated art. 811(2) of the Con- 
stitution, as it enabled the Government to retire compulsorily on the ground 
of inefficiency without giving any opportunity to show cause. The Supreme 
Court distinguished the order of compulsory retirement from the order of dis- 
missal and removal in the following words (p. 578) : 


‘*,,.An order of retirement differs both from an order of dismissal and an order of removal, 
in that it is not a form of punishment prescribed by the rules, and involves no penal consequences, 
inasmuch. as the person retired is pauned to pension proportionate to the period of service standing 
to his credit.” 


Their Lordships, a little further, observed (p. 578) : 


“|, . hus, the real criterion for deciding whether an order terminating the services of a servant 
is one of dismissal or removal is to ascertain whether it involves any loss of benefits previously 
earned. Applying this test, an order under R. 165-A (of Saurashtra State) cannot be held to be 
one of Semin or removal, as it does not entail forfeiture of the proportionate pension due for 
past services.’ . 


While explaining T EN retirerhent even on the ground of misconduct or 
inefficiency of the Government servant makes a difference to the order of removal 
and dismissal, their Lordships observed (p. 579) : 


‘¢ ..The fact to be noted is that while misconduct and inefficiency are factors that enter into 
the account where the order is one of dismissal or removal or of retirement, there is this difference 
that while in the case of retirement they merely furnish the background and the enquiry, if held— 
and there is no duty to hold an enquiry—is only for the satisfaction of the authorities who have to 


1 [1955]1 S.C.R.26. , 8 [1971] A.LR. S.C. 1516. 
2 [1958] S.C.R. 571. a 
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take action, in the case of dismissal or removal, they form the very basis on which the order is 
made and the enquiry thereon must be formal, and must satisfy she rules of natural justice and the 
requirements of Art. 311 (2).” : < 7 

It is accordingly held that compulsory retirement a3 per the Rules, authorising 
such retirement even on the ground of misconduct or inefficiency without any 
enquiry, does not violate art. 311 (2) of the Constitution. The learned Judges, 
however, struck a note of ‘caution’ indicating that even such compulsory retire- 
ment may amount to removal within the meaning of art. 311 (2) in the following 
words (p. 579) : 


“It should be added that questions of the above character could arise only when the rules 
fix both an age of superannuation and an age for compulsory retirement and the services of a civil 
servant are terminated between these two points of time. Bus wherethere is no rule fixing the 
age of compulsory retirement, or if there is one and the servant is retired before the age pres- 
cribed therein, then that can be regarded only as dismissal or removal within Art. 311 (2).” 


Underlying reasoning behind this approach has got to be traced to the English 
doctrine of the service tenure being during the pleasure of the Crown, as applied 
to India, and evolution of the law in India in regard to the protection 
afforded to the Government servants in modification of this doctrine. It is enough 
to refer to Shyam Lal’s case to show how the said doctrine of pleasure has now 
been incorporated in art. 310 of the Constitution and how the said doctrine is modi-. 
fied to the extent of the protection afforded to the Government servants under 
cl. (2) of art. 311 of the Constitution. There is, however, a large area in the 
administrative field beyond the ring of protection encircled by sub-cl. (2) of 
art. 311, where the doctrine of pleasure operates subject only to such limitations 
as may flow from the requirements of rule of law enshrined in other Articles of the 
Constitution. It is thus clear that the order of compulsory retirement does not 
become invalid merely because no show cause notice was given and no inquiry 
was held, though such retirement indirectly deprives such Government servant 
of the future emoluments and the quantum of pension as also exposes him to 
the impression that such retirement is due to his record of service being un- 
satisfactory. ` 

` It was next argued that retirement, in the facts and circumstances of this case, 
really amounts to removal within the meaning of art. 811 and hence non-compliance 
with art. 311 (2) is fatal. Reliance was placed on : 


(a) pendency of the enquiry as to his conduct in Jalgaon riot ; 

(b) failure of the State to pay him full salary during the period of his suspension with accrued 
increments; 

(c) warning dates June.5, 1971 as to his acts of omission :n regard to notice under s. 59 of 
the Bombay Police Act; while he was Sub Divisional Officer at Sholapur; and 

(d) admitted allegation that his record of service and health was not satisfactory. 
Mr. Singhvi contends that lable of retirement against this background is a mis- 
nomer and is resorted to deliberately to avoid compliance with the art. 311 (2) 
of the Constitution. In support of his proposition, reliance was placed on the 
judgment reported in State of U. P. v. Madan Mohan.* In that case the Supreme 
Court held that where the order of retirement itself cantains stigma on the charac- 
ter of the Government servant, the order amounts zo removal and such retire-~ 
‘ment is invalid, if procedure. under art. 811 (2) is not shown to have been 
followed. We do not find any substance in this contertion in view of ‘the wording 
of the impugned order which does not refer to any of these facts and does not 
contain any stigma by itself. Above facts have been disclosed in this Court to 
meet the case made out in the petition that his record was without blemish.. The 
ratio of the above judgment cannot assist the petitioner. This case was con- 
sidered subsequently in another case in I. N. Saksene v. State of M. P.5 Refer- 
ence to the following observations in paras. 6 and 7 at p. 1266 is sufficient to meet 
Mr. Singhvi’s contention : . 


*«.,.This Court has consistently held that where the order directing complusory retirement 
4 [1967] A.LR. S.C. 1260. ` 5 [1967] A-LR. S.C. 1264. 
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expressly contains words which cast a stigma on a Goverament servant, the order is equivalent to 
an order of removal and action under Art. 811 is necessary. But we asked learned counsel for the 
appellant to point out any case of this Court where in the absence of any express words in the order 
itself casting stigma on a Government servant, this Court has held that the order of compul- 
sory retirement amounts te temoval. ‘Learned counsel-was unable to refer to any such case. But 
what he argues is that though the. order in question in this case contains no words from which 
any stigma can be inferred to have been cast on the appellant, we should Jook to the memorandum, 
which is referred to in the order and then infer that a stigma was cast on the appellant because the 
memorandum at the end of Para. 5 says that the power to retire will normally be exercised to 
weed out unsuitable employees after they attain the age of 55 years. It is urged that we should 
read those words in the order retiring the appellant from December 31, 1963. 

(7) Weare not prepared to extend the decisions of this Court on this aspect of the matter in 
the manner contended for by the appellant. Where an order requiring a Government servant 
to retire compulsorily contains express words from which a stigma can be inferred, that order will 
amount to removal within the meaning of Art. 311. But where there are no express words in 
the order itself which would throw any stigma on the Government servant, we cannot delve into 
Secretariat files to discover whether some kind of stigma can be inferred on such research, 
Besides, Para, 5 of the memorandum is obviously in two parts. The first part lays down that 
‘notwithstanding anything contained in the foregoing paragaraphs, the appointing authority 
may require a Government servant to retire after he attains the age of 55 years on three 
months’ notice without assigning any reason’. There is no stigma here. The second part to 
which the appellant refers is nothing more than a direction from Government to the appointing 
authority that it will not use the above power except to weed out unsuitable employees after 
they have attained the age of 55 years. When, therefore, the order in question refers to the 
memorandum it really refers to the first part of Para. 5 wherein power is given to the appoint- 
ing authority to'retire a-Government servant after he attains the age.of 55 years on three 
months’ notice without assigning,.any reason. It may be mentioned that the order assigns 
no reason. In the circumstances we hold that as the order does not expressly contain any 
words from which any stigma can be inferred it cannot amount to an order of removal.” 


Reliance on the judgment of the Supreme Court in the case of State of Bihar 
v. 8. B. Mishra® is misconceived as that case is one ‘of reversion and not of com- 
pulsory retirement in which case different considerations weigh. , 

‘It was also faintly contended that the order of retirement in this case amounts 
to removal within the meaning of art. 811 (2) as the minimum period of service 
prescribed ‘under r. 161 (c-1) (i)'is not reasonable. Reliance was placed on the 
judgments of the Supreme Court in the cases reported in (1) Moti Ram v. N. B. 
- Frontier Railway’, and (2) Gurdev Singh v. State of Punjab®. There is an attempt 
. to prescribe a minimum period of service under the impugned rule at 20 years 
ordinarily for different categories of servants. Secondly, no Government servant 
is intended to be retired unless he reaches the age of 50 or 55. Itis true that such 
servant is deprived of the full retirement benefits to which he would have been 
entitled on running the scheduled course. But any such consequence is implicit 
in any scheme of compulsory retirement and cannot by itself be said to be fatal. 
That is what Doshi’s case (supra) lays down and that is what is in terms affirmed 
in para. 86 of the majority judgment of the Supreme Court in Moti Ram’s case 
(supra). ‘The Pepsu Government Rule was struck down in Gurudev Singh’s case by 
the Supreme Court because the minimum périod ofservice prescribed thereunder was 
only of ten years and that too without reference to the age. The impugned sub- 
cl. (a) of r. 161 (c-1) secures ordinarily minimum service of 20 years by seeking 
to retire such Government servant at the age of 50 who could not have been 
ordinarily more than 30 at the date of his initial appointment. Rule framers 
appear to have the upper age limits of 25 or 30 in their mind, when they referred 
in this clause to the upper age limit of “less than thirtyfive”, as, for the majority 
of such posts, maximum age limits are either 25, 30 or 35 years with some 
upward relaxation, in favour of exempted candidates. Even if upper age limit 
happens to be 34 in any raré case, such Government servant gets the minimum 


6 [1971] A.LR. S.C. 1011. 8 [1964] A.LR. S.C. 1585. 
7 [1964] A.LR. S.C. 600. . 
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period of 16 years tenure when he is sought to be retired at the age of 50. Servant 
covered by cl. (b) also ordinarily gets the minimum tenure of 20 years before he 
is retired at the age of 55. This cannot be said to be unreasonable. The im- 
pugned rule does not suffer from any vice referred to in the two judgments of the 
Supreme Court. It is pertinent to note that the impugned rule in Doshi’s case 
and even in J. N. Sinha’s case (infra) provided for compulsory retirement at the 
age of 50. The impugned rule in the present case is more beneficial inasmuch as 
reaching of age of 50 or 55 is not made an alternative condition and Government 
‘servant is not made to retire merely on serving the minimum period unless he 
reaches the age of 50 or 55 excepting where his service is not pensionable. 


Mr. Singhvi then contends that there was no material on which the petitioner’s ' 
‘ecord of service or health could be held to have been unsatisfactory to warrant 
his compulsory retirement. Jt seems from the affidavit of the respondent: that 
the petitioner’s confidential service records of five years prior to the date of the 
decision, viz. July 7, 1970 were scrutinised by the Review Committee at which 
head of the petitioner’s department was also invited. At the request of Mr. 
Singhvi, Mr. Setalvad, the learned advocate for the respondents, produced a 
copy of the minutes of the said meeting. It is true that the said minutes do not 
indicate as to what precise material from the confidential records weighed on 
the minds of the members of this Review Committee or the appropriate authority: 
It would certainly. have been better if some such indication were available from 
.the minutes or from the final order of the appropriate authority. In the absence 
thereof it becomes difficult for this Court to have a judicial review of such admini- 
strative action. When a citizen approaches this Court complaining that his legal 
rights have been invaded or that he has been dealt with by the State arbitrarily, 
capriciously or maliciously, or that there does not exist any material to warrant 
such an action, this Court is under a constitutional obligation to satisfy itself 
about the truth of the grievance. This Court cannot be the judge of the correet- 
ness or propriety of the action or sufficiency or adequacy of the material. But 
the Court shall have to satisfy itself that there existed some material and that 
order is not actuated by any irrelevant consideration, even when the case is 
outside the purview of art. 811 (2). Reference. to cases of (1) Union of 
` India v. J. N. Sinha? and (2) Barium Chemicals Lid. v. Company Law Boardi? 
will be enough in this context. In cases like these, the burden to indicate 
that there was some material, obviously is on the State. How this burden 
is to be discharged must depend on facts of each case. Mr. Singhvi had 
requested for the production of the confidentiel records in the Court and 
Mr. Setalvad asked for time to file an affidavit claiming privilege for. the 
production thereof. It is unnecessary for the purpose of this case to decide 
the question of the privilege or consider whether production of the confidential 
record is necessary. The extracts of the adverse remarks communicated 
‘to the petitioner on August 16, 1968 and Octcber 7, 1971 -by the Inspector 
General of Police, filed by the State before us, are sufficient to hold that the res- 
pondent had material with them on the basis-of which the record of service of 
the petitioner could have been found to be unsatisfactory and the petitioner 
could have been asked to retire compulsorily in accordance with r. 161 (c-1) 
and the Circulars of the Government in this behalf. , The adverse remarks can 
conveniently be quoted here : 


““(1) Easy-going and slack. Excitable temperamentally. Has lost grip over ‘crime and 
erimiuals.”’ i 

(2) A shirker. Untidy.” m i 
Mr. Singhvi contended that the officer passing these remarks was actuated by 
malice and that there was some-criminal case against the said officer and the 
petitioner was appearing as witness against him. There is absolutely no material 
on the record to support this grave allegation and the same is denied by the res- 
pondent. The calibre of the officer passing such remarks also must be known to 
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the Members of the Committee and appropriate authority who happened in 
this case to. be officers of higher standing. l l 


It was contended that, at any rate, unsatisfactory health cannot be a matter 
of subjective opinion of any superior officer and the State Government could 
have checked the health of the petitioner by referring him to any Medical Officer. 
This assumes.that the appropriate authority must find both, the record of service 
and the health to be unsatisfactory before the Government servant can be com- 
pulsorily retired. The words ‘‘record of work and health” really in the context 
mean “record of work or health”. This phraseology is not employed in the 
Rules but is only referred in the Circulars indicating guide lines for the members 
of the Review Committee and the appropriate authorities. While in some of 
the letters words used are unsatisfactory record of service aud health, in others 
reference is made to the unsatisfactory record or health. Even otherwise mere 
health of a Government servant can have no relevance in such matters excepting 
when it affects directly or indirectly his record of service. If the record of ser- 
vice itself is found to be unsatisfactory, it-is unnecessary to further find out 
whether his health also is unsatisfactory or not. No mala fides are alleged 
against any Member of the Review Committee or the appropriate authority. 
There is no material to infer that the order is passed capriciously or arbitrarily. 
In fact, the machinery evolved under the Circulars and the length of the years 
of which the record is scrutinised goes a long way to eliminate the possibility of 
any arbitrary or capricious order. 


Mr. Singhvi then contends that the maintenance of the confidential record 
itself is not warranted by any provision of law and as such reliance thereon by 
the Review Committee or the appropriate authority for such a drastic action 
militates against the rule of law. It is true that such remarks are made by the 
superiors ordinarily without any knowledge of such Government servant. Such 
remarks are not conveyed to -him unless the same are considered to be adverse 
and its communication -is considered necessary for his improvement. The 
Government servant has no opportunity to demonstrate that the remarks are 
wrong or false or made dishonestly. It is, therefore, urged that tenure of no 
Government servant can be safe and secure, if such decision is founded on such 
one sided subjective remarks, correctness of which was never put to test. This 
submission is attractive as some element of unfairness is involved on the face of 
it. It is, however, not possible to ignore that the relation between the State 
and the public servant essentially is that of a master and servant. Any master 
in the ordinary course of the employment has to make some estimate of his servant’s 
calibre and he is guided by this estimate while exploiting servant’s talents for his 
own end. Such estimate is inevitably subjective and is bound to operate effecti- 
vely in his dealing with his servants, excepting in fields where the servant is statu- 
torily protected against its adverse effects. Where a master is an individual or 
a small group of individuals, even a mental note of the calibre, capacity, aptitude, 
abilities, talents, habits and the character, etc. of the servant can meet ` such 
requirement. Where, however, the master happens to bea vast institution like the 
Government and a servant has to work under a floating army of several] superiors, 
such estimate, so essential for the functioning of the administrative machinery 
and putting the talents of the servant to maximum possible use, cannot be made 
available unless written record is maintained by the superiors under whom he 
has occasion to work. Maintenance of such records ordinarily is regulated by 
administrative rules'or instructions. Such record is maintained regularly and 
in the ordinary course of duties by the superiors in the prescribed form. Copies 
are required to be sent to the Head of the Department who is also required to 
verify such remarks and require the author of the remarks to reconsider the same 
if the Head of the Department thinks it so necessary. This itself tends to ensure 
the truthfulness of the remarks. It is true that such estimate is subjective and 
one sided and is open to the infirmities implicit in such procedure. I+ is also true 
that possibility of some dishonest superior abusing his position and damaging the 
record of such servant maliciously cannot be totally ruled out. But further guar- 
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antee of the genuineness is afforded by the record being maintained by successive sup- 
eriors from time to time. It is inconceivable that all the successive superiors of 
the same servant would commit error or continue to bear malice against him and 
make unfavourableremarks without anyrhymeorreason. Thus the over-all picture 
of such record maintained during the long period of service by several superiors 
is more likely than not to reflect the real personality of such servant. It is true 
that such records are kept secret and the servant cannot have any access to it, 
excepting when adverse remarks are communicated. But this is essential for 
two reasons. This enables the superior to express freely and fearlessly. Secondly, 
this secrecy avoids embarrassment to the servant himself while dealing with his 
colleagues or juniors. This record is primarily and predominantly intended for 
keeping the Government informed of the required ‘material about the servant, 
for deciding how best to exploit his talents for the administration of the State, 
though incidentally it may affect the servant adversely. It is this record which 
enables the Government, like any other master, to make up its mind while allott- 
ing work, places and promotions and in various other administrative fields. It 
is difficult to conceive of any administration functioning without such record. 
Maintenance of such record is not contrary to ‘any provision of law. On the 
other hand, it is required to be maintained out of sheer need in public interest. 
It is also an ordinary incident of the relationship of master and servant. 
Whatever unfairness is involved in allowing the remarks to be made behind the 
back of such servant, is out-weighed by the mode in which it is maintained and 
the public interest as 4 whole, which can ill-afford to dispense with such record. 
This is the only way to strike a balance between the rights of the citizen and the 
public interest. l 


Mr. Singhvi, however, contends that such order is still liable to be struck - 
down as being violative of the principles of natural justice, as the remarks in the 
confidential records are relied on even for such an action of far-reaching conse- 
quences without giving any opportunity to the petitioner to demonstrate to the 
contrary. He contends that the petitioner should not have been virtually condem- 
ned unheard when the order deprives him of the future emoluments in service 
and also the quantum of the pension which he could have claimed in the event of 
his continuing in service till the normal age of superannuation. Reliance was 
placed ‘on the judgment of the Supreme Court in A. K. Kraipak v. Union of 
India“ and another judgment in State of Orissa v. Binapani Dei}*. It is sufficient, 
in answer, to refer to the judgment of the Supreme Court in J. N. Sinha’s case. 
J. N. Sinha’s case lays down that principles of natural justice involving 
right of being heard before the adverse order is passed are excluded by 
Rules authorising such retirement. Fundamental Rule 56, with which the Sup- 
reme Court was dealing in that case, is identically worded as rule 161 (c-1) of 
the Bombay Civil Services Rules. It is true that pension is a property as held 
in the case of Deokinandan Prasad v. State of Bihar™, to which our attention was 
drawn by Mr. Singhvi. But such deprivation of future emoluments or larger 
pension is not considered to bein any manner penal in Sham Lal’s and Doshi’s cases 
(supra) to warrant any hearing, as, such action is considered by the Supreme 
Court to be within the domain of the doctrine of pleasure and inquiry as to the 
satisfactory nature of work with reference to the confidential record is made with 
the limited purpose of enabling the Government to make up its mind on the 
question of retirement. Even in a democracy, administrative matters are re- 
quired to be handled administratively in a vast field, and cases can be imagined 
where the process of giving a hearing, before the proposed action, may defeat 
the very purpose of such action and the mischief sought to be avoided shall have 
done its full effect even before such hearing is completed. Principles of natural ` 
justice have.many facets and broadly speaking it also includes acting fairly, 
honestly on relsvant considerations. Ordinarily, however, it is equated with 
the right of not being condemned unheard. J. N. Sinha’s case indicates that 
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such principles in their limited ordinary sense are inapplicable to the compulsory 

retirement. Judgment in Binapani Dets case stands on a different footing inas- 
much as the State had in that case disturbed. the existing record with regard to 
the age of Dr. Binapani with a view to compulsorily retire him. 

_ Mr. Singhvi then contends that the impugned order is also bad as he is wrongly 
assumed to have been governed by sub-cl. (a) of clause (c-1) (i) of r. 161 (as amen- 
ded) though in fact sub-cl. (b) applies to him. The clause (c-7) (i) reads as follows : 


“(e-Z). Notwithstanding anything contained in clauses (a) and (b) of this rule, the appro- 
priate authority, if it is of the opinion that it is in the public interest so to do, by giving notice 
of not less than three months in writing or three months’ pay and allowances in lieu of such notice, 
have the absolute right to retire,—~ 

(1) any Gazetted Government servant under the rule making control of the State 
Government, — : 

(a) if he was initially recruited to a post for which the upper age limit for recruitment -was 
less than thirty-five years, after he has attained the age of fifty years, and 

(b) in any other case, after he has attained the age of fifty five years, ”’; 


Admittedly the petitioner had completed 50 years and few months of his age on 
July 7, 1970 and was not 55 on the date when the Review Committee recom- 
mended his retirement or even when the impugned order dated June 18, 1971 
is passed. He was initially appointed to the post of Police Sub—Inspector for 
which maximum age limit is 25. He was holding the post of the Deputy Su- 
perintendent of Police since June 25, 1966 for which admittedly no upper age 
limit is fixed: So also no upper age limit is fixed for the post of Police Inspec- 
tor.to which he was admittedly promoted with effect from October 29, 1964. 
Posts of Inspector of Police and Deputy Superintendent of Police are gazetted 
posts and clause (7) of r. 161 (c-1) applies to them. Therefore, it is contended 
that the ‘post’ means either the post held on the date of retirement or any Ga- 
. zetted post to which the petitioner was first promoted. The petitioner having 
been already recrūited by promotion to such Gazetted post for which no “upper 
age limit is fixed”, his case, according to Mr. Singhvi, cannot fall under sub-cl. 
(a) but his case is one of “any other case” covered by sub-cl. (6) and, therefore, 
he cannot be retired till he attains the age of 55. Answer to this contention 
depends on the true interpretation of the words “‘initially recruited to a post 
for which upper age limit for recruitment was less than thirty-five years” occurr- 
ing in sub-cl. (a). Sub-clause (a) will apply if this clause is construed to mean 
the petitioner’s initial appointment to the post of Police Sub-Inspector for which 
admittedly upper age limit was and even now is 25 years. The words ‘a post’ 
instead of ‘the post” if read with clause (i) prima facie militate against its refer- 
ence being to the Gazetted post held on the date of retirement. It can have 
also no reference to any other Gazetted post to which he might have been pro- 
moted earlier. In that case, the word ‘initially’ would become redundant.. Now, 
it-is true that the word ‘recruitment’ covers filling of post by direct appoint- 
ments as well as by promotions. But the words ‘initially recruited’ in the con- 
text is suggestive of the reference to the first appointment and not to the first 
promotion to any of the Gazetted posts to which this clause (+) is intended to 
apply. The meaning of the word ‘‘recruited’ seems to be controlled and quali- 
fied by the words “‘initially’ and ‘‘a post”. Both the words appear to us mean- 
ingful and its combined effect appears to us, in the context, to be of some impor- 
tance. Ordinarily, “a post’? could have meant any of the Gazetted posts and 
‘intially recruited” by themselves could have been construed. also to mean ini- 
tially promoted to any of the Gazetted posts. But read together “a post’ is 
suggestive of any post in heirarchy of posts in the particular line from the bot- 
tom to the top and “‘initial recruitment” against the background is suggestive 
of the initial direct appointment to such post. The words “‘for which the upper 
age limit for recruitment was less than thirtyfive years” also go to shed light on 
the true intended connotation and meaning of the words ‘‘was initially recruited 
to a post”. Paragraph 14 of the counter affidavit filed on behalf of the State 
shows that for the majority of posts, maximum age limits are either 25, 30 or 
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35. There is some relaxation of this limit in the case of backward class candi- 
dates. Tt is unnecessary to refer to a few posts, upper age limit for the -initial 
recruitment for which may vary between 30 to 35, in which case minimum’ tenure 
gets reduced between 19 to 16 years. Rule-makers seem to have the upper age 
limits of 25 and 30 in their minds while drafting this rule. Governing idea in 
‘employing the phraseology seems to be to ensure minimum tenure of service 
with attendant benefits before.the Government servant is compulsorily retired 
on reaching the age of 50. This object could have been secured only by intend- 
ing reference to upper age limit for the post to which he was initially appointed 
and not to the age limit of any post to which he could have been subsequently 
promoted. The Government servant initially appointed at the age of 80 or 
earlier is contemplated to retire at the age of 50 ensuring for him the minimum 
service of 20 years. Even in a few cases where upper age limit may vary be- 
tween 81 to 84, minimum service tenure between 19 to 16 years is sought to be 
ensured. In Moti Ram and Gurudev Singh’s cases (supra) the Supreme Court had 
already hinted that any rule providing for compulsory retirement without pro- 
viding for minimum and reasonable security for service was liable to be struck 
‘down. All legislative bodies are presumed to know the law laid down by the 
Supreme Court. The provision in sub-cl. (a) seems to have been intended to 
eliminate this vice. Any other interpretation of this clause, though loosely 
worded, would render several words meaningless and redundant and defeat the 
object of the clause itself. i 


Now, it is true that posts of Police Sub-Inspectors can be filled by promotions 
of the Head Constables and for such promotion upper age limit is 35 under 
r. 56 (6). The said age limit is higher than the one fixed for the post filled in by 
the channel of direct appointment. Recruitment does not exclude appointment 
by promotion. Mr. Singhvi, therefore, contends that “upper age limit’’ can 
have reference only to higher of the two limits of 25 and 35 fixed for two different 


channels by direct appointment and promotion, and upper age limit for the post 


of Police Sub-Inspector thus being 35 and not “‘less than thirty-five years” 
envisaged under this sub-cl. (a), Government servants initially appointed to the 
posts of Police Sub-Inspector shall have to be excluded from this clause and 
should be deemed to have been covered by cl. (b). This contention is untenable. 
As discussed earlier, the word ‘“‘recruited”’ in the context can only mean direct 
appointment and not by promotion. Age limits prescribed for promotions are 
wholly irrelevant for the interpretation of this clause. 


It is true that age limit for the direct appointment for the backward class 
candidates and some other candidates is 30. This age limit is still less than 35 
and does not affect the position. Even if there are higher age limits for excep- 
tional cases, that by itself cannot make any difference to the interpretation of 
cl. (a). The higher limits are fixed by way of exceptions with a view to give 
concession to candidates belonging to such classes. Clause (a) shall have to be 
interpreted by reference to age limits prescribed for the post generally and not 
by reference to exceptions. When Government servant concerned happens to 
belong to such excepted category, his case may not fall under sub-cl. (i) (a), 
upper age limit for the said post for the exempted class being not “less than 
thirty-five years”. 

We, accordingly, hold that “initially recruited to a post” means initially ap- 
pointed to the post directly. The petitioner initially having been directly ap- 
pointed to the post of Police Sub-Inspector and, upper age limit for the said post 
being 25, i.e. less than thirty-five years, his case has rightly been assumed to have 
been covered by cl. (a). 


It was also faintly suggested that r. 56 (4) (6) of the Bombay Police Manual, 
1959, Volume I, refers not to any upper age limit as such, but prescribes 25 years 
as being the maximum age limit. We have not been able to see how the use of 
the word “maximum” in this clause makes any difference. 25 years shall be 
the fixed upper age limit for the direct'recruitment to the post of the Police Sub- 
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rane ae excepting the few cases for which upper age limit is made “‘relaxable” 
o 30. 
It is next contended that the Bombay Civil Services (7th Amendment) Rules, 
1971 covering r: 161 {c-1) is invalid inasmuch ‘as the previous approval of 
the Central Government is not duly obtained as required under s. 115 (7) of the 
States Reorganisation Act, 1956, and s. -81 (6) of the Bombay Reorganisation 
Act, 1960. -It is not in dispute that the petitioner is one of the allocated Govern- 
ment servants within the meaning of these sections. It is true that r. 161 
(c-I), as amended by Notification dated April 26, 1971, does not appear to have 
been placed for approval before the -Central Government. Nor is there any 
indication in the record to suggest that draft of the said amendment as a whole 
was over placed before the Central Government for approval. There is, how- 
ever, nothing in these two sections to warrant the contention that previous ap- 
proval of the Central Government for the- precise draft of such Rules is obliga- 
tory. All that the said sections lay down is that conditions of service of the 
allocated Government servants should not be changed without the approval of 
the Central Government. If, therefore, the basic proposals involving the change 
in the conditions of service are approved by the Central Government, the Rules 
incorporating such changes cannot be said to be invalid merely because approval 
for the rules so framed was not in terms sought from the Central Government. 
Sum and substance of the impugned amended rule is the assumption of abso- 
lute power by the Government for the compulsory retirement of the public ser- 
vant reaching ages of 50 or 55, when the same appears to be necessary to the 
State Government in public interest: ° Proposals involving the above change in 
the conditions of service were conveyed to the Central Government by the letter 
dated October 7, 1969 soliciting its approval under s. 115 (7) of the States Re- 
organisation Act, and the Central Government did convey its approval by its 
' letter- dated March 16, 1970, after which r. 161 was amended incorporating 
the above proposals by a Notification dated September 21, 1970. However, 
some of the Government servants, who were sought to be retired, challenged ‘the 
validity of the Rules for lack of the approval of the Central Government under 
: s. 81 (6) of the Bombay Reorganisation Act, 1960. As some of the petitions 
were admitted in this Court on the strength of such challenge, the State Go- 
vernment moved the Central Government again by a letter dated February 3, 
1970 soliciting its approval also under s. 81 (6) of the Bombay Reorganisation 
Act, 1960. The Central Government accorded its approval afresh on February 6, 
1971. We are not by any means ‘satisfied that such fresh approval was neces- 
sary merely because in the earlier sanction dated March 16, 1970 reference to 
s. 81(6) was not in terms made. However, the said objection cannot now sur- 
vive, when such approval under s. 81(6) of the Bombay Reorganisation Act also 
has now been accorded to the proposed change in the conditions of service of 
the allocated Government servants within the meaning of these two sections. 
Mr. Singhvi, however, still contends that the letters of the State Government 
dated October 7, 1969 or February 3, 1971 do not refer to the intention of the 
Government to assume absolute -powers to compulsorily retire the Government 
servants, when it is found to be in the public interest. The contention is devoid 
of any substance. The State Government had enclosed with its letter dated 
February 8, 1971 a copy of the Notification dated September 21, 1970 when 
approval of the Central Government was afresh solicited. It is not disputed 
that the said Notification contained substantially the same rules which have 
now been enforced under the Notification dated April 26, 1971. Approval 
of the Central Government dated.February 6, 1971 is virtually the approval for 
the amendment of the said rule as incorporated in the above Notification dated 
September 21, 1970, which in terms refers to assumption of the absolute powers 
to retire Government servants compulsorily when found so to be necessary in 
the public interest: It needs only be added that the letter of October 7, 1969 
gives an indication that the Government servants are contemplated to be com- 
pulsorily retired at the ages of 50 and 55 only in cases where their record of ser- 
vice and health is found to be. unsatisfactory or below average plus. 
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Mr. Singhvi then contends that the Bombay Civil Services (7th Amendment) 
Rules, 1971, are ultra vires of the powers of the State Government as the pro- 
visions thereof are violative of the guarantee affcrded to the citizens under 
arts. 14 and 16 of the Constitution. Challenges under arts. 14 and 16 of the Con- 
stitution to-the corresponding Rules of the Mysore ‘Civil Services Rules, 1958, 
were repelled by the Supreme Court in ‘the judgment reported in Shivacharana 
v. State of Mysore™. It was found that the point was. concluded .“‘by a long series 
-of decisions” of the said Court. (See para. 5 of the said judgment). Observa- 
tion to the same effect is to be found in another judgment of the Supreme Court 
in J. N. Sinha’s case (supra). Corresponding Rules, of the Bombay Municipal ` 
Corporation were unsuccessfully challenged before}. Division Bench, of this 
Court (Chandrachud and Malvankar JJ.) the judgment of which is reported in 


Municipal Corpn. v. Miss Dethet5. Mr. Singhvi, however, contends that the. - 


points that he proposes to raise are not covered by either of these judgments. 
His contention is that the classification of the Gazetted Government servants 
for such compulsory retirement between cls. (a) and (b) of sub-r. (i) of the 
amended cl. (c-2) is not, based on any rational basis and such classification 
is not relevant to the object with which the scheme of compulsory retirement 
is introduced under these amended Rules. Now, it is true that Gazetted 
Government servants covered by-cl. (a) are liable ta be retired at the age of 50 
years, while such servants covered by cl. (b) are liable to be retired at the age of 
55 years, It is also true that this differential treatment is based on the upper 
age limit fixed for the posts to which they were initially appointed. It is, how- 
ever, difficult to hold that there is no rational basis for this classification or that 
the said basis i is not germane to the object with which such servants are sought 
to be retired compulsorily. As discussed. in details earlier, the governing 
object underlying the scheme of cls. (a) and (b) is ordinarily to ensure a minimum 
tenure of service of 20 years before such servants are compulsorily retired. We 
have already referred to the caution administered by the Supreme Court, in the 
case of Doshi as also in the case of Mot: Ram ani Gurdev Singh in which the 
Supreme Court has adverted to the necessity of ensuring some minimum tenure 
of service for the Government servants ‘without’ which the compulsory retire- | 
ment is liable to be treated as a removal from service within the meaning of 
art. 811 (2) of the Constitution. Thus if these two clauses seek to ensure mini- 
mum. period of service tenure for the Government se-vant, the basis of the classi- ' 
fication introduced for this purpose cannot be said to be irrational nor can this 
criteria be said to have no relevance and relation to the scheme of compulsory 
retirement. It is true that some of the Government servants can claim to remain 
in service under cl. (b), even if their service record is nat satisfactory, merely be- 
cause the upper age limit for the post to which they were intially recruited did not 
happen to be less than 35 years. But no classification can be scientifically and 
logically that perfect. The classification introduced, in cls. (a) and íb), there- 
fore, cannot be said to have been hit by arts. 14 and 16 of the Constitution. 


. Mr. Singhvi also contends that the Government servants holding Class ILI 
posts and Class IV posts are placed in an advantagecaus position compared to the 
Gazetted servants covered by cl. (7) and if the criteria for compulsory 
retirement is “unsatisfactory record of work and health”, such classification is 
wholly irrelevant and unconnected with the object with which the scheme is 
introduced. The contention is that if compulsory rétirement of a Government 
servant is found to be in the public interest, when record of service and health 
is unsatisfactory, all such Government servants sheuld be compulsorily retired 
without regard to whether.they hold Class I, II, III or Class IV posts and with- 
out regard to their age. It is not possible to accept shis contention. As already 
discussed, even the scheme of compulsory retirement is required to be reasonable 
and rational and the citizens entering into Government service are also entitled 
to the security of some minimum period of service. While introducing the sche- 
me of compulsory retirement, the kind of work that the Government servants are 
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required to perform also has got to be taken into account. Utility of a Govern- 
ment servant required to. perform supervisory and brain work is likely in some 
cases to be impaired at an earlier age than the servants who are required to 
perform, only clerical job. Similarly, utility of the menial servants involving 
no initiative or drive is not likely to be impaired at an early age compared to the 
servants, who are required to perform the clerical job. It is impossible to hold 
that these considerations. are wholly irrelevant to the scheme of compulsory re- 
tirement. The different treatment, therefore, contemplated to be given to the 
Gazetted Government servants on the one hand and Class III and Class IV Go- 
vernment servants on, the other hand, as also Class III Government servants 
on the one hand and Class IV Government servants on the other hand cannot be 
said to be irrational or irrelevant or unconnected with the object with which 


‘Government servants are contemplated to be retired compulsorily. It is per- 


tinent to note that such classification of the Government servants was already in 
existence for years together and is not the creature of the impugned rule. The 
rule only recognises the same while fixing different ages of retirement for such 
each class. 


Mr. Singhvi then contends that r. 165A of the Bombay Civil Services 
Rules also deals with compulsory retirement from service. The amended rule 


- 161 (c-Z) or any other rule in the said Rules does not prescribe any guide lines 


as to in which contingencies Government can resort to rule 161 (c-J) and under 
which contingencies resort. can be made to r. 165A. Mr. Singhvi, therefore, 
contends that the rule confers unbridled and unfettered powers on the Govern- 
ment to pick and choose between, servants and servants and arbitrarily com- 
pulsorily retire one under r. 165A while apply the scheme of rule 161 (c-J) 
to some other Government servant according to its own sweet will and whim. 
Now, r. 165A is to the following effect : 


“A competent authority may remove any Government servant subject to these rules from 
Government service, or may require him to retire from it, on the ground of misconduct, insolvency 
or inefficiency : , . 

Provided that, before any such order is issued, the procedure referred to in Note 1 to Rule 
88 of the Bombay Civil Services Conduct, Discipline and Appeal Rules shall b2 followed.” 


_It is not possible to hold that r. 161(c-2) and r. 165A cover the same field. 


‘Rule 161 (c-Z) can be resorted to only when the minimum period of service is 
-completed and the Government servant reaches the age of 50 and 55. Rule 


165A, on the other hand, does not contemplate the retirement by any reference 


‘to age or minimum period of service. _ Rule 165A contemplates compulsory 


Pal 


retirement on the grounds of misconduct, insolvency or inefficiency, while 
r; 161 (c-1) compulsorily retires a Government servant, only when it is found to 
be in the public interest, though decision as to the public interest is to be guided 
by ascertaining the record of service of the Government servant concerned. Com- 
pulsory retirement on the ground of misconduct and insolvency is wholly out- 
side the purview of r. 161 (c-1). The ground of inefficiency, however, can be 
said to have been covered by the criteria of “unsatisfactory record of service” 


‘prescribed by Circulars, for retirement under r. 161 (c-1). But the words 


‘unsatisfactory record” cover something far more than “inefficiency”. Thus 
these two’ Rules cannot be said to be covering thé same fields and such question 
of picking and choosing arbitrarily really cannot arise. Unsatisfactory record 
only furnishes a motive under r. 161 {c-1) while imefficiency, etc. is the founda- 
tion for action under r. 165A. Therefore, compulsory retirement under r. 165A 
contemplates inquiry under procedure under Note 1 to r. 83 of the Bombay Civil 
Services Conduct, Discipline and Appeal Rules, because ordinarily such com- 
pulsory retirement amounts to removal within the meaning of Note 2 of the said 
r. 165A. As discussed earlier, compulsory retirement under r. 161 (c-J) 
does not amount to removal at all. The grievance of arbitrary choice is more 
imaginary than real as the question of arbitrarily choosing one of the Rules for 
compulsory retirement cannot conceivably arise. Therefore, the contention of 
r. 161 (c-1) being violative of arts. 14 and 16 fails. 


’ 
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It was faintly argued that depriving the petitioner of future larger pension 
affects his fundamental rights under art. 19 (1) (f), as right to pension is right 
to property. The contention is too far fetched. Claim to larger pension de- 
pends on longer service. No citizen can claim to remain in service otherwise 
than as per Rules. If larger pension is lost on retirement as per valid Rules, no 
grievance of violation of right under art. 19 (1) (f) can be heard. Such rule is 
reasonable restriction in the interest of public at large. 


It is also urged that retirement could have been ordered only “before or 
about the time” he attained the age of 50 and not after his crossing the age of 
50. He alternatively contends that the petitioner should be deemed to have 
been cleared for continuance in service beyond the age of 50. Reliance is placed 
on clauses (A) and (B) of the Circular dated December 16, 1970, to urge that 
the compulsory retirement is invalid. We do not find any substance 
in this contention. We have already quoted sub-cls. (a) and (b) of cl. (Z) of 
r. 161 (c-1). The Rule contemplates retirement after the Government servant 
“has attained the age of fifty years.” The Circulars issued by the Government are, 
no doubt, binding on them. But while interpreting the Rules language of the 
Circulars always must yield to the Rules framed under art. 309 of the Constitu- 
tion. This apart, retirement ‘‘about the time of attaining the age of fifty”? is 
ordinarily inconceivable, as the prior procedure may not necessarily co-terminate 
with the expiry of 49 years of the Government servant’s age. Reliance on clause 
(B) of the Circular is wholly unwarranted. A Government servant can be said 
to have been cleared for continuance only ‘‘after considering the recommenda- 
tions of the Special Review'Committee’’. In the present case the order of com- 
pulsory retirement has been passed immediately after the Review Committee 
had so recommended. The occasion to continue in service after the recommenda- 
tion of the Review Committee had never arisen. 


Lastly, it was contended that it is the Review Committee, which has decided 
to retire the petitioner, though under the Rules the power of compulsory retire- 
ment is vested in the appropriate authority defined im cl. (J) of the Explana- 
tion to r. 161 (c-1). Reliance was placed on the judgments (1) of the Alla- 
habad High Court in Nanak Saran v. State of U. P18, and (2) of the Rajasthan 
High Court in the case of Sripal Jain v. I.G. P., Rajasthan'’, These judgments 
lay down that the Rules should be strictly construed. There cannot be any quarrel 
with the proposition laid down in these judgments. The letter dated June 18, 
1971 compulsorily retiring the petitioner shows that the decision to retire him 
was taken by the Government and was conveyed to him by ,the Section Officer 
of the Home Department. Contents of para. 20 of the affidavit in reply show 
that the Government decided to retire him after considering the recommenda- 
tions of the Review Committee. It is not understandable how this procedure 
can be said to be defective. This is not a case where the Government has yielded 
its judgment to the decision of some other body. Delegation of administrative 
functions to the Review Committee for examining the record of the petitioner 
cannot be said to be legally wrong inasmuch as, such delegation of work in any 
administrative function is inevitable. The only relevant question is as to whose 
decision it is which affects the retirement of the petitioner and on the material 
placed before us, it is not possible to say that it was not the decision of the Go- 
vernment or that Government is not the appropriate authority for the purposes - 
of the petitioner. 

To sum up: 


(1) ' The Government does not violate art. 811(2) of the Constitution by com- 
pulsorily retiring any Government servant without giving him show cause notice, 
as such retirement as per Rules in this behalf does not amount to dismissal, re- 
moval or reduction in rank. 


(2) It does not amount to removal and attract art. 311 (2), merely be- 
cause his unsatisfactory record of service happens to be the cause or motive in 


16 [1971] Lab. I.C. 508. 17 [1961] 11 Raj. 536. 
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terms of such Rule:when the retirement itself cannot be said to have been 
founded on such record. See The State of Bombay v. Saubhagchand M. Doshi 
(at p. 579). 

(3) It does not amount to removal within the meaning of art. 811 (2) on the 
ground that Rules do not provide for any reasonable minimum period of service. 
Impugned Rule ensures 20 years minimum service before compulsory retirement 
which cannot be said to be unreasonable. 


(4) Even so, such order is liable to be struck down, if it is shown to be mala 
fide, arbitrary, capricious or passed without any material or on extranoeus ma- 
terial. In the event of the grievance of there being no material, the burden to 
_ Indicate the nature of the material is on the State. In this case material is indi- 
cated by reference. to two adverse remarks. Order, therefore, is valid. 


(5) Maintenance of confidential record of the Government servant is not 
prohibited by any law. Its maintenance is necessary in public interest, and it 
is an ordinary incidence of relationship of master and servant. 


(6) Principles of natural justice involving the right of being heard are exclu- 
ded by the Rule and are not applicable to retirement orders passed in exercise 
of the powers covered by the domain of the doctrine of pleasure. 


(7) Petitioner’s case is covered by sub-cl. (a) of cl. (i) of r. 161 (c-1) and 
not by sub-cl. (6) thereof, as he was initially appointed to a post, upper age limit 
for which is 25, i.e. less than 35 years. 


(8) Rule 161 (c-Z) is not invalid because in its final form the same was not 
approved by the Central Government as required under s. 115 (7) of the States 
Reorganisation Act or s. 81 (6) of the Bombay Reorganisation Act. Proposals 
involving change in the service conditions of the allocated Government servants 
were duly approved by the Central Government before April 26, 1971. 


(9) The Rule does not violate arts. 14 and 16 of the Constitution because 
classification of Gazetted Government servants by reference to the upper age 
limit fixed for their direct appointment is aimed at ensuring minimum service 
of 20 years and fixing of higher age for class III and Class IV Government ser- 
vants is based on the nature of work they are required to perform. No new 
classification as such is introduced. As rr. 161 (c-1) and 165A do not occupy 
the same field, question of there being no guide lines to pick and choose does 
not arise. 


l 
(10) There is nothing in the rule to suggest that the retirement date must 
coincide with date of reaching 50. Mere crossing this age does not result in his 
clearance for continuing in service up to 55. 


(11) There is nothing on the record to militate against averment in the af- 
davit of the respondents that decision to retire was reached by the appropriate 
authority. . 


. The petition accordingly fails. Rule is discharged. 
In the circumstances of this case, there will be no order as to costs. 


Rule discharged. 
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Before Mr. Justice Wagle and Mr, Justice Nathwani. 


LAXMIBAI KISANRAO TAMHANE v. TRIVENIBAI ANANT VIRKAR 
SHETE.* . 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88 (1) (b), 43C—-Suit 
filed by landlord in civil Court for possession of land in municipal area—Tenant resisting 
suit on ground that under Act civil Court had no jurisdiction to try suit—Landlord alleging 
that Act not applicable to lands by reason of notification issued under s. 88(1) (b)—-Whether 
civil Court has jurisdiction to entertain suit. 


The plaintiff-landlord filed a suit in the civil Court against the defendants-tenants for 
possession of certain lands situated within municipal limits. The defendants inter alia 
contended thatthe civil Court had no jurisdiction to deal with the case as it was governed 
by the Bombay Tenancy and Agricultural Lands Act, 1948. The plaintiff alleged that as 
the lands were within the area reserved for non-agricultural and industrial development 
by virtue of a notification issued by the State Government, under s. 88 (7) (b) of the Act, 
the Act did not apply to the lands and the Civil Court had, therefore, jurisdiction to enter- 
tain the suit. On the question whether any issue under the Act regarding the status of 
the parties or otherwise had to be decided before the issue of jurisdietion could be decided 
in the case: 

Held, that no issue which required a decision of the exclusive forum under the Act had 
to be decided before the issue of jurisdiction could be decided in the case, because the issues 
whether a notification was issued by the State Government and whether the lands in dis- 
pute, were included within the limits of the municipality could be answered without refer- 
ence to any of the decisions which require to be taken by the exclusive forum under the 
Act, and 

that, therefore, the civil Court had jurisdiction to decide the issue regarding its own 
jurisdiction and could entertain the suit. 

Whenever a question arises raising a dispute between the parties covered by the Tenancy 
Act and the decision of that question is necessary for the disposal of the question regarding 
jurisdiction, the question of jurisdiction in such cases cannot be decided by the civil 

_Court. If, however, the question of jurisdiction does not require the decision of any of the 
issues which could be raised under the Act, then the question of jurisdiction can be de- 
cided de hors other provisions of the Act which require the exclusive jurisdiction of the 
revenue forum and the civil Court in such circumstances has jurisdiction. 

Ishoerlal Thakorelal v. Motibhai!, distinguished. 

S. N. Kamble v. Sholapur Municipality? and Bhikanrao Fakirrao Deshmukh v. Supadu 
Sonu Choudhari’, applied J 

Maganbhai Jethabhai Patel v. Somabhai, Narayan Gopal v. Shankar Sitaram’ and 
Mussamia Imam v. Rabari Gobindbhai®, referred to. ` 


THE facts appear in the judgment. 


U. R. Lalit, for the appellants. 
Prakash 8. Shah and K. Y. Mandltk, for the respondent. : 


WAGLE J. This appeal has been referred to a Division Bench by a learned 
Say Judge as he felt that a question of some importance was involved in this 
appe 


Regular Civil Suit No. 488 of 1966 was filed in the Court of the 4th Joint Civil 
Judge, Junior Division, Poona, by the: present respondent seeking possession of 
property situated within the municipal limits of the Poona Corporation. She 
sought possession of Survey No. 162 Hissa Nos. 1 and 2 admeasuring 8 acres 26 


*Decided, December 13, 1971. Second Ap- 2 (1965) 68 Bom. L.R. 653, S.C. 
peal No. 1117 of 1970, against the decision 3 (1957) Civil Revision Application No. 
of M. A. Dhavle, 8rd Extra Assistant Judge 120 of 1957, decided by Chainani and Patel 
at Poona, in Appeal No. 816 of 1969, setting JJ., on December 20, 1957 (Unrep.). 
aside the decree passed by R. P. Damle, 4th 4 (1958) 60 Bom. LR. 1888, F.B. 
Joint Civil Judge, Junior Division at Poona, 5 (1967) 69 Bom. L.R. 699. 
in Original Civil Suit No. 488 of 1966. G (1968) 71 Bom. L.R. 681, S.C. 

1 (1965) 68 Bom. L.R. 645, S.C. l 
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gunthas which was in the possession of one Kisan from about 1985 as tenant. On 
May 5, 1955 Kisan died leaving behind him his widow, appellant No. 1 and two 
sons Vithal and Raghunath, appellants Nos. 2 and 3. Plaintiff claimed possession 
on the ground that the tenancy was terminated by her by exh. 117 dated September 
18, 1965 effective from March 81, 1966. It was the case of the plaintiff that since 
the lands were situated within the limits of Poona Municipal Corporation and 
were within the Industrial Zone, the Bombay Tenancy and Agricultural Lands 
Act, 1948, did not apply to these lands. 

. By their written statement, exh. 9, the defendants, the present appellants, 
took up inter alia the following contentions : (1) that the lands were governed by 
the Bombay Tenancy Act, (2) that Kisan was a protected tenant and this right 
was inherited by the present appellants upon the death of Kisan, (3) that ‘the civil 
Court had no jurisdiction to deal with any of the matters in issue since the case 
_ was governed by the Bombay Tenancy and Agricultural Lands Act, 1948, as 
amended from time to time, (4) that there was no effective termination in fact 
and (5) that the plaintiff had waved her right under the notice as she had accepted 
rent after giving notice and even after the filing of the suit. 

The trial Court framed several issues and having held the issues in favour of 
the plaintiff decreed the plaintiff’s suit.. The defendants went in appeal and the 
appeal Court partially allowed the appeal by passing a conditional decree for 
possession. On the contentions raised by the defendants the findings were against 
them. Against this order partially allowing the appeal the defendants have filed 
this second appeal and the plaintiff has filed cross-objections regarding the con- 
ditional nature of the decree. 

Mr. Lalit appearing for the appellants contended that in this case an important 
question of law was involved regarding the jurisdiction of a civil Court. A 
reference was made by Mr. Lalit to the various provisions of the Bombay Tenancy 
Act to contend that whenever a question arose requiring the decision of a contention 
whether a party to the suit was entitled to the benefit of the Bombay Tenancy 
Act, the jurisdiction of the civil Court was ousted. His further contention was 
that a tenancy forum alone had the jurisdiction to decide any dispute arising 
between the parties, one of whom claimed the status of a tenant under the Bombay 
Tenancy Act, 

The argument on behalf of the plaintiff which was accepted by both the Courts 
was that no provision of the Tenancy Act applies in the instant case on facts. 
Reliance was placed for this purpose by both the Courts upon s. 88 (1) (b) of the 
Bombay Tenancy Act which is as follows : 


“Save as otherwise provided in sub-section (2), nothing in the foregoing provisions of this 
Act shall apply— 

(b) to any area which the State Government may, from time to time, by notification in 
the Official Gazette, specify as being reserved for non-agricultural or industrial development;”’ 


On August 1, 1956 a notification R.D. No. TNC 5156/10165 F, was issued by 
Government reserving the following areas for non-agricultural and industrial 
development : ‘“‘Areas within the limits of (1) Greater Bombay, (2) the Municipal 
Corporations of the Cities of Poona and Ahmedabad and (3) the Municipal boroughs 
of Thana, Kalyan, Surat, Sholapur and Hubli.” By subsequent notifications 
alterations were effected but they did not affect the area within the Municipal 
Corporation of the City of Poona. Relying upon s. 88 (7) (b) of the Tenancy Act 
and the notification which was issued on August 1, 1956, both the Courts held 
that since the area in dispute was within the Municipal limits of the Corporation 
of Poona, the Tenancy Act did not apply and therefore the civil Court did not 
cease to have jurisdiction to entertain the dispute about this land. 

Mr. Lalit’s contention on this point was that.on the date on which amendments 
were effected to Bombay Tenancy Act, 1948, and the date on which the notification 
referred to above was issued,s. 48C also, came on the statute book. Section 
43C has a proviso which, according to Mr. Lalit, gave exclusive jurisdiction to 
the tenancy forums in respect of suit lands. The proviso is a8 follows : 


“Provided that if any person has acquired any right as a tenant under this Act on or after 
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the 28th December 1948, the said right shall not be deemed to have been affected by the Bom- 
bay Tenancy and Agricultural Lands (Amendment) Act, 1952, or (save as expressly provided 
in section 43D), by the Amending Act, 1955, notwithstanding the fact that either of the said 
Act has been made applicable to the area in which such land jis situate.” 


What was urged by Mr. Lalit was that this saving proviso revived the-rights of 
protected tenancy of Kisan which were inherited by the present appellants. 


One of the questions involved in deciding the issue whether the rights were 
revived or not was the issue of tenancy of the present appellants. A number of 
decided cases were cited to urge before us that if the issue to be decided between 


the parties relates to the decision on the question of tenancy of one of the parties, | 


then the civil Court has no jurisdiction to decide that question and if the jurisdic- 
tion of the Court is dependent upon the decision of this issue, then the question 
whether the Court has jurisdiction to decide the dispute has also to be eee 
by the revenue forum and the civil Court had no jurisdiction to do so. 


We do not dispute the proposition urged by Mr. Lalit that if a disputed question 
regarding the tenancy of one of the parties to the suit has to be decided then ne- 
cessarily that question has to be decided by the revenue forum and not by the 
civil Court. Section 70 (6) of the Tenancy Act makes it a duty and the function 
of the Mamlatdar to decide whether a person is or was at any time in the past a 
tenant or a protected tenant or a permanent tenant and by s. 85 the jurisdiction 
of the civil Court is expressly taken away in this respect. Section 85A of the Tenancy 
Act provides for a reference to be made by the civil Court to a revenue forum 
whenever such a question arises in a suit. Relying upon the provisions of 
s. 70(b) and ss. 85 and 85A, Mr. Lalit’s contention was that an issue whether the 
defendants in the instant case were protected tenants or tenants could not be 
decided by the civil Court. Since it was one of'the questions in dispute raised. 
in the suit, his further contention was that the civil Court had no jurisdiction to 
decide any of the issues in this matter and that it was incumbent upon the civil 
Court-to make a reference about these issues to the revenue forum under s. 85A 
of the Bombay Tenancy Act. The issues as raised in the suit include issue No. 1 
before the. trial Court, “Has this Court jurisdiction to try this suit ?”. Similar 
is issue No. 1 before the appeal Court. Issue No. 2 before the trial Court was 
“Is the suit barred by the provisions of the Bombay Tenancy and Agricultural 
Lands Act ?”. The appeal Court, however, considered this issue as included in 


issue No. 1 before it, namely, ““whether the Civil Court has jurisdiction to try this’ 


- suit ?’. Mr. Lalit’s contention was that since the status of the defendants had 
to be decided before the dispute between the parties could be resolved and the 
status being in reference to a status within the meaning of the Tenancy Act, the 
civil Court had no jurisdiction to entertain this dispute and that a reference was 
obligatory upon the civil Court under s. 85A of the. Bombay Tenancy Act. 


The first point, therefore, that arises is whether in the’circumstances of this 
case, it is necessary to decide any of the issues which are‘ within the exclusive 
jurisdiction of the tenancy forum for determining the jurisdiction of the autho- 
rity, whether a civil Court or a revenue forum. Mr. Lalit’s argument was that 
such a question regarding the decision of status was necessary for the disposal 
of ‘the question whether the civil Court had jurisdiction to entertain the suit. 
As we have earlier pointed out, the contention on behalf of the Jandlord was 
that under the provisions of s. 88 (1) (b) of the Tenancy Act, read with the noti- 
fication issued on August 1, 1956, no provision included in ss. 1 to 87 of the Bom- 
bay Tenancy Act applied to an area covered by the notification. The Munici- 
pal Corporation of Poona came into existence long before August 1, 1956 and 
there is no dispute that the area in dispute between the parties is included 
within the limits of the Municipal Corporation at Poona. If, therefore, the noti- 
fication is operative along with the provisions of s. 88 (1) (b), then a clear case 
is made out on behalf of the plaintiff that any of the provisions contained in 
ss. 1 to 87 of the Tenancy Act do not apply to the facts of this case. Section 483C 
upon which reliance was placed is included within gs. 1 to 87 mentioned as ‘“‘fore- 
going provisions of this Act” in s. 88 (I) of the Tenancy Act and therefore, ac- 
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cording to Mr. Shah for the plaintiff, the Tenancy Act was wholly inapplicable 
to the facts of this case. On these contentions a point arises whether for the 
purpose of deciding whether the civil Court has the jurisdiction or not, it is ne- 
cessary to decide the question of status of the defendants. If the status of the 
defendants has necessarily to be decided before the question of jurisdiction can 
be decided; then we are of opinion that the contention advanced by Mr. Lalit 
must prevail and the civil Court would have no jurisdiction to decide the issue 
even of jurisdiction because it would be dependent upon the decision regarding 
status’ ofthe parties. 


Section 88 of the Tenancy Act had undergone radical changes in 1956. Ini- 
tially s. 88 of the Bombay Tenancy Act included four clauses which exempted 
certain lands from the operation of the Act. Those clauses referred respectively 
(a) to Government land, (b) to lands which were held on lease for the purpose 
of an industrial or commercial undertaking, (c) to areas which were included 
within the limits of Greater Bombay and Municipal limits of Poona, Ahmedabad, 
Surat and Hubli and (d) to an area wherein a notification was issued by the 
Government specifying the land as being reserved for urban non-agricultural or 
' industrial development. In 1953 by Act XXXIII of 1952, which came into 
operation on January 12, 1953, some additional areas were included in clause (c) 
and a proviso was also added by which lands under the management of the State 
Government and lands wherein the tenant held 50 acres of Jirayat land or 124 
acres of Bagayat land were excluded from the operation of s. 32 or 34. 


By a further amendment by Act LX of 1953 which came into operation from 
Noveniber 28, 1958, it was laid down that if half the land of an entire survey 
number was included within the limits of the area mentioned in cl. (c) then the 
entire land should be considered as having been included within those areas. 


Thereafter by Act XIII of 1956 which came into effect from August 1, 1956, 
considerable changes were made in the statute. Section 88 was remodelled and 
split up into ss. 88, 88A, 88B, 88C, 88CA, 88CB and 48C. Section 88D was also 
included in the statute book as giving power to the State Government to with- 
draw any exemption. The scheme of the Act after the amendment of 1956 ap- 
pears to be that except in regard to lands which were held on lease from Govern- 
ment, areas which were included in a notification issued by the State Govern- 
ment as reserved for non-agricultural or industrial development, estate or land 
-taken under the management of the Court of Wards etc., or an estate or land taken 
under management by the State Government under Chapter IV of s. 65 of the 
Tenancy Act ete., the rest of the exemptions were contained in different sections. 
Section 88A exempted the application of the Act to land transferred to or by a 
Bhoodan Samiti recognized by the State Government. Section 88B exempted 
the application of certain provisions of the Act to lands held or leased by local 
authorities, Universities or trusts for educational purposes, hospital, Panjara- 
pole, Gaushala or an institution for public religious worship or lands assigned or 
donated by any person for rendering services to the community and to lands 
taken under management temporarily by the Civil, Revenue of Criminal Courts. 
Section 88C exempted certain lands from the application of certain sections where- 
in the total income of a person claiming the relief did not exceed Rs. 1,500. 
Section 88CA exempted lands held as inam or watan for service useful to Go- 
vernment. Section 88CB exempted lands held as ‘saranjam’ on the date of the 
commencement of the Bombay Tenancy and Agricultural Lands (Amendment) 
Act, 1962. Section 88D empowered the State Government to direct the with- 
drawal of any such exemption to any land for specified reasons. 


By s. 438C a provision was made regarding the exemption from application 
of certain sections to lands in the areas within the limits of (a) Greater Bombay, 
(b) a municipal corporation constituted under the Bombay Provincial Municipal 
Corporations Act, 1949, (c) a municipal borough constituted under the Bombay 
Municipal Boroughs Act, 1925, (d) a Municipal district constituted under the 
Bombay District Municipal Act, 1901, (e) a cantonment or (f) any area included 
in a Town Planning Scheme under the Bombay Town Planning Act, 1954. The 
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scheme of the Act, “therefore, appears to be that each head had been treated 
separately after the amendment Act of 1956 and the-head with which we are 
concerned is dealt with in s. 48C referring to areas included within the limits of 
clause (b), viz: “a municipal corporation constituted under the Bombay Pro- 
vincial Municipal Corporations: Act, 1949”. i 


Mr. Lalit’s contention was that Kisan was a protected tenant within the mean- 
ing of the Bombay Tenancy Act, 1948, and therefore those rights were saved to 
his successors-in-interest by reason of the proviso to s. 48C. If, therefore, the 
contention made by the defendants was that they were entitled to the benefits 
of the Act by reason of the proviso, it was necessary to hold whether the proviso 
applied to the defendants. Incidentally one of the questions necessarily invol- 
ved was whether the defendants were entitled to the status of protected tenants _ 
for the application of the provisions of the Tenancy Act. He therefore urged 
that in spite of the various amendments made upto 1956, the rights of his clients 
as protected tenants were saved and that the rights could only be determined 
under the Bombay Tenancy Act and therefore the civil Court had no jurisdic- 
tion to determine the dispute between the parties.. 


The contention on behalf of the other side which was accepted by both the 
Courts below was that a question of jurisdiction had to be decided by the Court 
and that the civil Court had the right to determine the question of jurisdiction, 
namely, whether it could exercise jurisdiction in the dispute. The decided cases, 
some by the Supreme Court, some by the Full Bench of this‘Court and some by 
the Division Bench of this Court, lay down that if an issue arises which has neces- 
sarily to be decided under the Tenancy Act, then the civil Court has no juris- 
diction to decide that issue. Incidentally, if the question of jurisdiction of the 
civil Court has to depend upon an issue which has first to be decided within the 
Tenancy Act, then necessarily even the issue regarding the jurisdiction of a civil 
Court can only be decided by a revenue forum, and not by a civil Court. We 
do not dispute the proposition laid down (1) that if there is an issue which arises 
between the parties which can only be decided by a revenue forum then the civil 
Court has no jurisdiction to decide that question, (2) that if an issue about juris- 
diction requires the decision of a question which falls within the exclusive juris- 
diction of a revenue forum, then the issue of jurisdiction cannot also be decided 
by a civil Court. In the instant case, therefore, the question arises whether 
any issue under the Tenancy Act reagarding the status of parties or otherwise has 
to be decided before the issue of jurisdiction can be decided in this case. We 
find on going through the facts and the provisions of law that no such issue which 
requires a decision of an exclusive forum under the Tenancy Act has to be deci- 
ded before the issue of jurisdiction can be decided in this case. Our reasons for 
the same are the following: 


The point raised in this case is whether in view of s. 88 (1) (b) of the Tenancy 
Act and a notification issued by the State Government on August 1, 1956, any 
of the provisions of ss. 1 to 87 of the Tenancy Act apply in the instant case. This 
point has to be decided by reference.only to two circumstances; first, whether a 
notification to be issued by State Government is issued by it on August 1, 1956 
granting exemption ‘to lands as being reserved for non-agricultural and ‘indus- 
trial development. We find that the decision on this point is not exchisively 
within the jurisdiction of a revenue forum. Section 70 of the Bombay Tenancy 
Act does not include in it an issus-about the issuance of a notification by State 
Government under s. 88 (1) (b) q -the said Act. The point, therefore, whether 
a notification has been issued by the State Government is a point to be decided 
in the abstract without the reference to any of the provisions of the Tenancy Act 
which require to be disposed of exclusively by the revenue forum. In the instant 
case, it has been proved that a notification was issued on August 1, 1956 includ- 
ing the lands within the Municipal Corporation of Poona, as being reserved for 
non-agricultural or industrial development. 


The next, question is whether the ‘disputed lands are within the limits of the 
Poona, Municipal Corporation. This issue also'does not find a place within any 
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of the. provisions of. s. 70, of the Act. ‘This “issue : also, | thérefore, is not within 
the exclusive. jurisdiction. ‘of the revenue forum. In deciding these two issues, 
one whether a notification is issued by: the State Government, and secondly, whe- 
ther the lands in dispute are included. ‘within the limits of Poona Municipal Cor- 
poration, no issue arises regarding the status- of any of the defendants. No other 
issue ‘also arises which has nécessarily to be decided by the revenus forum within 
the provisions of s. 70 of the ,Tenancy Act. The question whether the ‘land 
is included with the. municipal. limits of Poona Corporation and: the question 
whether notification. is issued by the State Government are not dependent upon 
disposal of: any of the issues. regarding tenancy as'conterided by the defendants. 
‘If the issues can be answered without reference to any of the decisions which re- 
quire to be taken by the exclusive forum under the. Tenancy Act, then we see no 
reason why the civil Court had 'nò jursidiction ` to decide an issue regarding juris- 
diction. “On going through the amendments we find that the facts on the two 
points which have tobe decided for’ deciding. the question regarding the. juris- 
diction of the civil Court had no particular reference to any of the issues required 
to be decided’ by ‘an exclusive forum only. With ‘this background we will now 
scrutinize the authorities relied upon by the learned counsel for alleging that 
this question' ‘of jurisdiction as raised-in os dispute - has also‘ necessarily- to? be 
decided: by the’ revenue forum. oo Bg 24 


‘ Very strong ‘reliance was placed , by. the’ learned éounsel Mr. Lalit on the de- 
cision of ‘Supreme Court in Iéshverlal Thakorélal y; M otibhait. The facts of this 
‘case before the , Supreme Court were ‘as follows: ~A ‘suit was instituted in the 
civil Cotirt, before ‘the’ coming intd ‘operaidn of the Bombay Tenancy and Agri- 
‘cultural Lands (Amendment) . Act, 1956, claiming possession on the basis that 
the provisions. of the’ Act ‘did ‘not apply to the. lands in question as they were 
included within, the niunicipal limits of the town'of Broach. Upon amendment 
‘of the Act in 1956, thie proviso ‘revived the rights of the parties and a point was 
__taken on ‘behalf of the’ ‘tenants that although by the earlier amendments which 
` “included the lands within the. inoperative provisions of the Act, the proviso re- 
vived their rights. The Supreme Court had therefore to consider the effect of 
the amendment by addition of the” proviso and their observations are as follows 
» (p n 


The effect of the amendment was to restore to ‘tenants of lands within certain municipal 
ees (such lands not falling within the description of lands described “in s. 88 as amended 
and ss. 88A to 88C as inserted) the protection, of the Bombay Tenancy and Agricultural Lands 
‘Act, LXVII of 1948 as originally enacted,” ` 


In ‘the ‘cage. before the ‘Supreme Court their Tarki found that the findings 
recorded by the District Judge that the civil Court had no jurisdiction to decide 
the suit and the ultimate order passed by the District Judge dismissing the plain- 
tiff’s suit was. not strictly accurate. Their Lordships altered that order by hold- 
. ing that-the. suit should not have been. dismissed but they upheld the contention 
that the civil Court had no jurisdiction to entertain that point since question 
regarding tenancy of the defendant .wasj necessarily to be decided before the 
question of jurisdiction. could: be decided. , On the application of the proviso to 
8. 48C, one question which required .the determination was whether the rights 
.of the defendant. were. revived under, the: proviso.» Those rights, as claimed by 
.the defendant, were that he was a tenant within the, meaning of the Bombay Te- 
nancy. and Agricultural Lands: Act, 1948.° The question whether the civil. Court 
-had.or did not have jurisdiction was dependent. upon the decision of the ques- 
tion whether the defendant was a tenant. as contended by him. Their Lordships 
‘in these circumstances held that since a question, regarding 'tenancy had neces- 
“sarily, to, be decided, by the revenue forum and the, question of jurisdiction de- 
pended ‘upon the decision on that question, the revenue forum was the only au- 
thority which could dispose of the matter.and the civil Court had no jurisdiction 
to entertain the suit until and unless the points were decided by the revenue 
forum. The distinction between the facts :of the instant case and the case deci- 
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ded by the Supreme Court is that in'the instant case no issue regarding tenancy 
arises for disposal of the question regarding jurisdiction whereas in the case Ve- 
fore the Supreme Court a question did arise for decision regarding the tenancy 
or status of parties before the question of jurisdiction could be decided. We, 
therefore, hold that the ratio of Ishverlal Thakorelal v. Motibhai will not apply 
to the facts of the instant case. 


The. two lower Courts, however, relied upon a decision of the Supreme Court 
in S. N. Kamble v. Sholapur Municipality? for considering the effect of the pro- 
visions contained in s. 88 (1) (a) of the Bombay Tenancy and Agricultural Lands 
Act. In this decision, the Supreme Court held as follows: 


“The effect of the express provision contained in s. 88 (1) (a) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, before its amendment in 1956 is that s. 81 of the Act must be 
treated as non-existent so far as lands ‘held on lease from a local authority are concerned. 
Therefore, under s. 88 (7) (a) there will be no protection under the Act for protected tenants 
under the Bombay Tenancy Act, 1939, so far as lands held on lease from a local authority are 
concerned.”’ 


This decision was concerned with the provisions of s. 88(1) (a) of the Tenancy Act 
but we hold that the lower Court was justified in coming to the conclusion that 
the ratio could be relied upon for the disposal of the question under-s. 88(7) (b) 
also. The words “Nothing in the foregoing provisions of this Act” were construed 
by the Supreme Court in S. N. Kamble v. Sholapur Municipality and they held 
that the interpretation of these words was that the provisions of the Act men- 
tioned therein do not apply provided the ingredients of s. 88(1) (a) are satisfied. 
Similar would be the case in regard to the application of this very expression 
in regard to the provisions of s. 88 (1) (b) if the ingredients of s. 88 (1) (b) are satis- 
fied. We find in the instant case that the ingredients of s. 88(Z) (6) are satisfied 
‘and the fact whether they are satisfied or not can be decided without reference 
to any of the questions which are exclusively within the jurisdiction of the reve- 
nue forum. The two facts which require proof for the satisfaction of the ingre- 
dients of s. 88 (1) (b) are (1) whether a notification was issued by the State, Go- 
vernment in regard to lands reserved for non-agricultural or industrial develop- 
ment and (2) whéther the lands in dispute are in the areas so mentioned in, the 

notification. 


Reliance was placed by the learned. counsel on the Full Bench decision of this 
Court in Maganbhai Jethabhai Patel v. Somabhai? for urging that although the 
proviso is to s, 430, the said proviso. is not restricted or qualified by the pro- 
visions of s, 48C and that it has an effect on all the other sections of the Act. -At 
p. 1389 the Full Bench considering the scope of the proviso holds that the pro- 
viso is not intended as an exception to the provisions of the main s. 43C but that 
it has a wider scope and this proviso will prevail in regard to other sections also. 
Reliance was placed upon the said decision of the Full Bench to contend that the 
proviso as interpreted by thé Full. Bench must necessarily be considered’ as a 
proviso to s. 88 (1) (6) also. The Full Bench was not considering any question 
about the effect of the main clause in s. 88 (1) and the scope of the proviso to 
s. 43C. The argument advanced has therefore to be considered by reference ‘to 
thé amendmént effected in 1956 by which s. 43C was included in the statute 
book as separate from s. 88 and the introduction of the proviso thereto for the 
first time. If the plain meaning of s. 88 (1) is to be considered, then if the ingre- 
dients of s. 88 (7) (b) are satisfied nothing in the foregoing provisions of the Act 
shall apply to the circumstances of such a case. There is no doubt that the Le- 
gislature which made the amendments to 8. 88 by splitting the section into several 
sections we have referred to above,'made s. 480 including the proviso as one of 
the sections included within ss, 1 to 87 which are the foregoing provisions to 
s. 88. If the intention of the Legislature’ has to be considered by the plain meaning. 
to s. 88 (7), then one thing is clear that if the ingredients of s. 88(1) (b) are’ satis- 
fied, no provision coming before s. 88 would have any operative effect.. 


2 (1965) 68 Bom. L.R. 653, S.C." ` 8B’ (1958) 60 Bom. L.R. 1383, F.E. 


+ 


1971.]. vy, LAXMIBAI KISANRAO V.. TRIVENIBAI. (A.0.3.)—Wagle J. 547 


io phe J banned: counsel, however, urged that the interpretation given to s. 48C 
proviso “by the Full ‘Bench must necessarily be ‘considered as an exception to the 
normal rule of interpretation regarding 8.. 88, (1) (b). The first point, however, 
which ‘militates against this interpretation i is that the Legislature which intended 
thé amendment ‘placed s. '48C including its proviso before s. 88 of the amended 
Act: As we have earlier -pointed ‘out,’ original.s. 88 was split up into several 
sections, one-of them: being s.-48C and the others being ss. 88A, 88B, 88C, 88CA; and 
88CB. If the intention of the Legislature was that’the proviso to s. 48C should 
prevail ‘upon 8.88; then there was nothing to prevent the Legislature from plac- 
ing.the provisions of s. 43C after the provisions of s. 88. If an intention of the 
Legislature ‘has ‘to be gathered by' reason of the contents of the Act, then neces- 
sarily it must follow that the Legislature deliberately intended that the conten- 
tion [conténts] of, s. 480 must, be before the ‘contents of s. 88. 


On the canons of interpretation, .wọ see no.reagon to take any view different 
from, the. normal rule regarding the interpretation given to s. 88 (1) (a) by the 
Supreme: Court in S. N. Kamble v. Sholapur Municipality.. We cannot, there- 
fore, accept. the argument of the learned. counsel that by reason of the decision 
of the. Full Bench in M aganbhaz : Jethabhai. Patel.v. Somabhai we should hold 
that the. provisions of s. i48C. proviso should aise act.as a proviso to s. 88 (1) o) 
of the: Tenancy Ach tee eee ie ae 


“In ' Narayan Gopal v. Shankar Diarani a care -question had arisen before 
aDivisidnh Bench of this Court andthe Division Bench held that the right of 4 
tenant of lands which’ were excluded from the Bombay Tenancy and Agricultu- 
ral' Lands’ Act, 1948, by Bombay Act XX XITIT- of 1952, but which was revived 
_ by the proviso to s. 43C of the Act, can be affected. by a notification under s. 88 
(1) (b) of the -Act which was issued on the'same date on which Bom. Act XIII of 
1956 (which added ss. 48C and 88 (1) (bY) came into force. Therefore, once action 
is’ taken under s. 88 (1) (b) the protection. given by the Act is taken away. .The 
Division Bench, therefore, held that if the ingredients of s. 88 (7) (b) are satis- 
fied: theri- the’ provisions of-the proviso to 's. 480 do’not ‘apply. The observations 
of the Division Bench: are as follows. (p. 703): < 


© “Oneé action is taken under s. 88 (1) (b) the protection given by the Act is intended to be 
taken away. The present conflict between the proviso to s. 48C and the group of ss. 88 to 88D 
ean be resolved. by limiting’ the meaning of the proviso, with the auahication that the Act it- 
self’ must be“applicable:in which case alone:the proviso can capply.. - It is apparent that if 
the: whole ‘Act does not apply: on a notification being issued, thë Smiendiients also do not apply. 
If the ‘Act itself.is not applicable to lands exempted by these: sectionis vnete can be no question 
of reviving the 1ight of the tenant or continuing IES e 


Ti Bhikanrao Fakirrao Deshmukh v. Supadi’ Sonu Choudhari ; a a ques- 
tion: regarding: the decision of the isstie of jurisdiction-arose. The facts of that 
cs “were that.during the ‘pendency of a -suit filed by plaintiffs- the Bombay. 
Tenaticy and Agriculttiral:Lands Act, 1956: (Act XILI of 1956) ‘carne into force 
with’, effect’ from August-1, T956. ‘The old's. 88 ‘ofthe Act of 1948 was 
replacéd by another hew section, which did not contain’ any provision exempting’ 
any area, ‘situated within the municipal limits, ‘from -the prdvisions of: the Act. 
This provision was made ‘in s. 48C, inserted in the Act: ‘by the Amending Act of 
1956. `The question about the applicability of thé -Act to the lands in question: 
was then considered ‘and decided and it was held: that the suit filed by the 
landlords was ‘competent. -Thé learned Judges observed as: ‘follows : 


...The question whether-this section and the other, sections. of the Act did or did not sols 
was,. pokes decided by this Court, even though the defendant had claimed tó be a protected 
tenant., In the present case also, the ‘question, whether section 85 of the Act applies.or not, 
depends upon.the decision of the question whether the Amending Act of 1956 does-or does not 

a 
apply -to; the -present proceedings, In our ‘opinion, ‘the civil Court is competent, to decide this 
acest ; Its a Lalonde cannot be ‘ousted merely because it will have no power to decide 


4 (1967): 69° “Both. LR 699. 120 of i957, “decided” by Chainant’ and Patel 
-§ (1957) Civil Revision, Application No. oe on December. 20, .1957,(Unrep.).. 
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the question about the defendant Being a tenant or not, in case ue Act of 1956 was held ‘to be 
applicable to the present proceedings.” ) 


The ratio of this case must apply to the instant case by meee: The question . 
before us is whether on the ingredients of s. 88 (I) (b) having been satisfied the 
‘provisions of the Act coming prior to s. 88 apply in the instant case. A similar 
question regarding the application of s. 48C was before the Division Bench in 
Bhikanrao Fikirrao Deshmukh v. Supadu Sonu Choudhari and the learned J udges 
held that the civil Court had the jurisdiction to decide whether the provisions 
of the Act apply to the facts of the case. 

Several other decided cases were cited before us but we find on going through 
the authorities that whenever a question arose raising dispute between the par- 
ties covered by the Tenancy Act and the decision of that question was necessary 
for the disposal of the question regarding jurisdiction, the consistent view of 
this Court and the Supreme Court is that the question of jurisdiction in such 
cases cannot be decided by the civil Court. If, however, the question of juris- 
diction does not require the decision of any -of the issues which could be raised 
under the Tenancy Act then the question of jurisdiction can be decided de hors 
other provisions of the Act which require the exclusive jurisdiction of the revenue 
forum and the civil Court in such circumstances has jurisdiction. This is the 
view that we have come to on scrutinizing all those decisions. In the instant 
case, since no issue which is exclusively within the jurisdiction of the revenue 
forum has to be decided before the question of jurisdiction of the civil Court 
can be decided, we hold that both the Courts were justified in coming to the con- 
clusion that the civil Court had jurisdiction to decide the issue of its own juris- 
diction. 

We are fortified in our decision by the judgment in Mussamia Imam v. Rabari 
Gobindbhai®. Their Lorships were dealing with a case in which a civil Court was 
required to decide whether a person had become a statutory owner of land and 
to decide in that connection whether he had been in the past a tenant in relation 
to the land on particular past dates. Their Lordships held as follows (p. 687): 


‘t... Section 70 (b) of the Act imposes a duty on the Mamlatdar to decide whether a person 
is a tenant, but the sub-section does not cast a duty upon him to decide whether a person was 
or was not a tenant in the past—whether recent or remote.” 


The question, therefore, was held by their Lordships regarding past tenancy 
within the jurisdiction of the civil Court to decide. In other words, a restricted 
meaning was given to s, 70.of the Tenancy Act, by holding that the exclusive 
jurisdiction is strictly restricted to the provisions of s. 70 only and they do not 
extend in every case where a- question of tenancy arises. While dealing with 
their question, their Lordships observed as follows (p. 687): 


“We are accordingly of the opinion that s. 85 read with s. 70 of the Act does not bar the 
jurisdiction of the civil Court to examine and decide the question whether the defendants had 
acquired the title of statutory owners to the disputed lands under the new Act. In this con- 
text it is necessary to bear in mind the important principle of construction which is that if a 
statute purports to exclude the ordinary jurisdiction of a civil Court it must do so either by 
express terms or by the use of such terms as would necessarily lead to the inference of such ex- 
clusion. As the Judicial Committee observed in Secretary of State v. Mask & Co.’: 

‘It is settled law that the exclusion of the jurisdiction of the civil courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied’. In 
out opinion, there is nothing in the Janguage or context of s. 70 .or s. 85 of the Act to suggest 
that the jurisdiction of the civil Court is expressky or by necessary implication barred with re- 
gard to the question whether the defendants had become statutory owners of the land and to 
decide in that connection whether the defendants had been in the past tenants in relation to 
the Jand on particular past dates. We are also of the opinion that the jurisdiction of the civil 
Court is not barred in considering the question whether the provisions of the Act are applicable 
or not applicable to the disputed land during a particular period.” 


We, therefore, hold that there is no substance in the contention that the question 
6 (1968) '71 Bom. L.R. 681, $.Cy - 7% (1940) 42 Bom. L.R.-767, P.C. 
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of jurisdiction was erroneously decided by the civil Court. We also hold that 
the decision given by both the Courts. that the civil, Court had jurisdiction is correct. 


The; next; point that was urged by Mr.. Lalit was that the notice, exh. 117, 
dated September. .13,°1965, given to. defendants. Nos. ‘1 and 2 did not. terminate 
the tenancy since the right of tenancy was inherited by the three defendants. 
. Both the Courts.considered the fact that the name of defendant No. 1 appears 
as a tenant.in the Record of Rights after 1956 and that there is no change effected 
at any time thereafter. - They also considered the fact that for all purposes defen- 
dants Nos.-1-and 2 were acting as the tenants in the.instant case, the assessment 
was paid by them, the rent-was paid by them and the correspondence was also 
carried on by them.... On, facts, therefore, the Courts have come to the conclusion 
that defendants Nos.. 1 and 2. having -represented themselves as tenants to the 
landlords, .there. was no substance in the contention ‘taken by defendant No. 3 
that he as a-co-tenant was entitled to a. notice-of. termination before the landlord 
could take action.. e 4 pF oy ? 


‘The second point: that was taken in this connection ‘Was that although the 
tenancy was terminated with ‘effect' from -March 81, 1966, the termination was 
not proper as it did not coincide with the end of the tenancy. What was urged 
was that the tenancy was created for, the first-time ‘sometime in July and there- 
fore,-the year of tenancy must:be. construed to have ended at the end of the year 
from the commencement of the tenancy.. But on this point reliance was placed 
by both the Courts on the payment of rent and the acceptance of receipts by 
defendants Nos. 1 and 2,-when it was. specifically mentioned that the rent was 
received by the landlord for the period commencing ‘from April 1 and ending 
with March 81 of the subsequent year. In view -of these circumstances, there 
is no substance in the contention that notice did not end the tenancy with the 
end of the tenancy year. ` 


The third point that was raised was that thare was waiver y acceptance of rent 
after the date‘ of notice. :Bóth the ‘Courts held that there was no substance in 
the contention since irrevocable action was ‘taken by the landlord by filing the 
suit. A similar question had arisen in Navnitlal Chunilal v. Baburao (No. 1)8 
and it was observed by the Division Bench that there is a fundamental difference 
between a waiver of a forfeiture, which is a matter which can be done at the elec- 
tion of the landlord. alone, and what-is inaccurately: referred to as the waiver of a 
notice to quit, which can only proceed on the, basis:that the landlord and tenant are 
ad idem in making a new agreement. Tn. other. words, mere acceptance of rent 
by the’ landlord’ even after the date of notice does not make the notice ineffective. 
It has been held by the Division Bench that a fresh agreement must be proved, 
so as to create a new tenancy after the termination of the old one. In the instant 
case, there is no stich material before us and no such right has even been pleaded. 
We, therefore, hold that there is' rio ‘substance int the contention put forth on 
behalf of the: ‘appellants. -> 7 The: appeal: must, therefore, fail. 


“On the. cross-objéctions’ ‘there is some justification for the landlord. The trial 
Court had ‘passed a decree for’ possession, simpliciter, as follows : “Defendants 
to deliver possession of suit land to. plaintiff forthwith along with shed therein.” 
Before the appeal Court it’ was urged that. there, were gome mango trees which 
were pláiited by the tenants’ and they were entitled to the price, for the same. 
The trial Court had left the question of trees open except that about mango trees. 
The appeal Court altered: the decree ag, follows : 


l (‘Ttis. ‘hereby ordered a and decreed that. Respondent, (Plaintjtt) io: recover actual possession 
of the suit Tand described in the plaint along ‘with a shed and all the trees standing therein, on 
payment of the amount of compensation, which shall be determined by the executing Court in 
‘the. light of the: observations, made above. ay ane 


Mr: Shah. ‘urged that ‘this, ‘order requires, to, be aerd in yay of ihe argument 
that was.advanced. A claim was, made by the-tenant that. there were twenty trees 
therein. It, was also admitted that two,trees were old, and. the the other trees 
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were plantéd by the tenants. Eighteen trees, therefore, were planted by the 
tenant and the value claimed by the tenant in his deposition was at the rate of 
Rs. 200 per tree. Mr. Shah stated that his client was willing to pay the price at 
the rate of Rs. 200 per tree for 18 trees and that therefore the matter may not 
be held ‘to be decided by the executing Court. He suggested that since his client 
was willing to pay Rs. 8,600 as the price for the trees as claimed by the tenant, 
possession of the suit land should not be deferred for a further period. He was 
willing to deposit the amount in Court but added that a decree may be passed 
for possession upon his depositing in Court Rs. 3,600 but that the amount of 
Rs. 3,600 may not be allowed to be withdrawn by the defendants until posses- 
sion was in fact obtained by the plaintiff. From she judgment of the appeal 
Court we find that the respondent had stated in the purshis at exh. 22 that she 
was prepared to pay Rs. 2,600 as compensation in respect of thirteen mango trees 
- at the rate of Rs. 200 per tree. In this Court Mr. Shah made a statement that his 
client was willing to pay Rs. 3,600 as the price of eighteen trees. In view of this: 
altered position, we feel that although a decree passed by the District Court has 
to be altered, there would be no order as to costs for cross- objections. 


Order. 
. The appeal is dismissed. Clauses (1) and (2) of the decree passed by me lower 
appellate Court are substituted by the following: 


“Upon the plaintiff depositing Rs. 3600/- in the Trial Court, the defendants are directed 
to deliver actual possession of the suit land described in the plaint along with the shed and all 
trees standidg thereon to the plaintiff. The Trial Court is directed that the amount of Rs. 
3600/- should not be allowed to be withdrawn by the defendants or any of them unless the plain- 
tiff has obtained actual possesion of the land either directly Irom the Serendante or by execu- 
tion of the decree.” 


Clauses (8) and (4) of the decree made by the lower appellate Court are confirm- 
ed. The appellants shall pay to the respondent the costs of this appeal. Parties 
will bear their own costs of cross-objections. 


Appeal dismissed. 


“~ > é 


Before Ma. Justice Deshpande and Mr. Justice Vaidya. 
DATTARAM SADASHIV RAN E v THE STATE OF MAHARASHTRA‘. 


Bombay Civil Services Rules, 1959. Rule 161 (c-D— Constitution of India. Art. 226-—Indian 
Evidence Act (I of 1872), Sec. 123—Government servant compulsorily retired under r. 161 (e-1) 
` filing petition under art. 226 challenging order of retirement—~Whether State bound to disclose 
to Court material on basis of which order passed—-Non-disclosure of such m aterial whether, can 

be claimed by State under s. 123, Indian Evidence Act. 


When an order under rule 161 (c-1) of the Bombay Civil Services Rules, 1959, is challenged 
before the High Court in a petition under art. 226 of the Constitution of India, it is the duty 
ofthe State to satisfy the Court that it formed an opinion that it was not in the public interest 
to continue the petitioner in service on the basis of some material which can be considered 
to be relevant material. The State cannot tell the Cours: “I have compulsorily retired 
this Government servant on. the basis of material which I cannot be compelled to disclose 
to the Court.” 

The privilege of non-disclosure of ‘such material cannot be claimed by the State under 
s. 128 of the Indian Evidence Act, ‘1872, while opposing a petition under art. 226 of the 
Constitution without even placing before the Court suffic:ent materials to uphold the plea 
of privilege. 

In a petition under art. 226 of the Constitution, a Government servant prayed for. set- 
ting aside an order passed under rule 161 (c-1) of the Bombay Civil Services Rules, 1959, 
compulsorily retiring him from service inter alia on the ground that the State was unable 
to place before the Court any relevant material to show zhat it was in she public interest 
to retire him. compulsorily as required by rule 161 (c-1) of the Rules. ‘In affidavits filed 


*Decided, December 28, 1971. -Special Civil Application No. 1666 of 1971. ° 


1971,] a - DATTARAM SADASHIV 0. THE STATE (A.C...) 551 


on behalf of the Government in reply, no indication was given of any particulars which 

: Were considèred by the Review Committee according to- the relevant Rules and Circulars 

-of thé Government relating to the records of service of the petitioner five years before 

the decision to retire him compulsorily was taken. The Government claimed privilege in 

i respect of the entire class of ‘confidential documents relating to the service of the petitioner 

“as confidential records of service and contended that the documents could not be produe- 
led fot the inspection -of the Court :— 

Held, that it was incumbent oi the State to produce whatever material was relevant 
and if there was anything in respect of which privilege was to be claimed, to indicate why 
the privilege was claimed and to state further that the Head of the Department or the 

` Minister concerned had applied his mind carefully to the documznts and had.come to the 
‘conclusion that the documents should not be disclosed in the public interest, 

that in the absence of such affidavit and such particulars, an inference must be drawn 
thatthe State had not produced any material because there was no material which could 
. be the basis of the decision of the Government, except the recommendation of the Review 
Committee, which did not refer to any material other than a bald reference to the confi- 
dential record, 

that, such recommendation was s not sufficient to enable athe State to repel the contention 
raised by the petitioner under art. 226, and 

` that, therefore, the order of compulsory’ retirement passed by the State against the 
petitioner must be sai and a writ issued -to the State restraining it from enforcing the 
4. --- Said order. 
fy: Lo, State of Punjab v. s. 5. Singh!, Amar Chand Butail v. Union of India®, Conway v. Rim- 
į mer?, Duncan v. Cammell Laird & Co.4 , and Lady Dinbai Petit v. Dominion of India’, 
„referred to, 


Jè ʻ 


l o facts are stated in the > judgment. 


“Ky K. Singhvi, with ©. J: Sawant, for the petitioner. 
“R. J. Joshi, instructed by Lathe and Co., for the respondents. 


Vaipya J. By. this petition the peuiione: who was PE E retired 
under Rule 161 (c-1) of the Bombay Civil Services Rules, 1959, challenges on 
several grounds the validity of the order of compulsory retirement passed against 
him on May 24,1971. It is not necessary to repeat the grounds which are simi- 
lar tothe grounds, which were urged, challenging -the validity of the said Rule 
161 (e- 1) and were over-ruled by us in Vithalrao Ramchandra v. The State’. 


To. appreciate the additional grounds urged. on behalf of the petitioner in the 
instant case, it is necessary to state a few relevant facts. The petitioner was 
born. on, August, 22, 1915. , He was initially. recruited as a Range Forest Officer 
in 1942 in the Forest Department of the then Bombay Stato. He served as such 
till 1959, when he was promoted to Maharashtra Forest Service Class II. He 
Waefurther ‘promoted to Class I of that service in 1964, and was working as 
Divisional Forest’ Officer, Ghod Project, Junnar. The petitioner alleges in the 
pétition ‘that though he. did not belong-to Indian Forest Service, due to his excep- 
tional merits-and efficiency; hé had been given the charge of Indian Forest Ser- 
vice cadre post right from his promotion, to Class-I service in 1964. He claims 

~ that throughout his sérvice, his record. of service was very satisfactory and with- 
out any blemish: He ‘got all his regular increments and promotions without 
anybody superseding him. On the contrary, he superseded two of his senior 
officers at the'time of his promotion to Class [T‘and’Class I service. He earned 
good confidential remarks throughout‘and patticuldrly for three years before he filed 
the petition. The petitioner has averred in the ‘petition that during his long 
service only- on-two ‘occasions, viz.;-in 1961’ and in 1965'he was adversely com- 
sarod upon and that also to ome effect that he- was’ soft with his subordinates. 


pe “T1961] A. LR. S.C, 493. ; i 5 (1980) * "53 Bom. L.R. 229, S.C. [1951] 
2 ' [1964] A.LR. S.C. 1658. i A.LR. Bom. 72. 
ay [1968]-A.C, 910,” = of ge Fs ce (1971) Th Bor ER. 5283. 
- & [1942] A.C, 624. -50 - ons i i 
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He claimed to have good health and. averred that he kad never taken any long 
sick leave on medical grounds. He was-not asked tc get himself medically exa- 
mined at any time by. the administration. He thus, claimed to be fit pun offi- 
cient to discharge the duties. of his office. 


Notwithstanding this,-on April 9, 1971 he received’ a confidential memo from 
the Chief Conservator of Forests informing: him thet the Government had de- 
cided to make him retire from Government service and that he was advised in 
terms of Government Circular, General Administration Department, No. SRV 
1068-D dated May 11, 1968, that he should voluntazily retire by giving the re- 
quisite notice, without waiting for the attainment of the age of 58 years. On 
April 30, 1971 the petitioner made a representation that under the Circular of 
the Government dated January 15, 1969 bearing No. SRV/1069/D it was the 
policy of the Government to continue Government servants who were physically 
and mentally fit and whose record ‘was satisfactory till they attain the age of 
58 years, and that since he was keeping good health and was physically and men- 
tally fit to discharge his duties and his record of servica was satisfactory, he should 
be allowed to continue in service till he reached 58 years of his age. 

On June 1, 1971, however, the petitioner was served with the impugned order 
dated May 24, 1971 from the Secretary to Government, Revenue and Forests 
Department, compulsorily retiring him. The order was to the following ‘effect : 


“Whereas you have already completed the age of 55 years, and whereas the State Govern- 
ment has decided that you should be made to retire from service in the public interest under 
the powers vested in it by Governnient Notification, Finance Department, No. GCS 1462/3049-A/ 
62-K, dated ist April 1966: 

Now, therefore, take notice that you will be retired from service on the expiry of a pore. 
of three months from the receipt of this notice. 

You may, however, apply for leave due and admissible irom a date not later than {hies 
months from the date of receipt of this notice. - In case you apply for such leave and it is 
granted, your retirement will take effect from the date of expiry of the leave. 

By order and in the name of the Governor of Maharashtra, 


Sd/- V. Subramanian, 
Secretary, to Government”. 


The petitioner, therefore, filed the p aeey petition in this Court under art. 226 
of the Constitution of India on August 9, 1971 praying for setting aside the said 
order dated May 24, 1971 and for an injunction restraining the respondent State 
of Maharashtra from enforcing the same and for Pa and incidental 
reliefs. 


The said petition is opposed on behalf of the respondent i relying on an affi- 
davit in reply filed by the Under Secretary to the Government of Maharashtra, 
Revenue and Forest Department. Excepting a bare statement that the confi- 
dential-records of the petitioner were seen by the Review Committee, who re- 
commended that-the petitioner should be compulsorily retired, the said affidavit 
in reply did not refer to any particulars of the confidential records, which formed 
the basis of the -recommendation of the‘ Review Committee and the decision of 
the Government to retire the petitioner compulsorily. 

On behalf:of the respondent reliarice was also placed on an affidavit filed by 
the Secretary to the Government of Maharashtra, Revenue and Forests Depart- 
mént, stating, inter alia, as follows : l 


“4. I say that the confidential record of service of ali Government servants belong to 
a class of documents, which it is the practice of the State, of Maharashtra to keep secret, as such 
for the proper functioning of the ata service. After careful consideration, i have formed 
the opinion that it would be injurious to the public interest to diselose the aforesaid confiden- 
tial record of service as such disclosure would materially affect the freedom and candour of ex- 
pression of opinion by the Officers who are required to assess the work of their subordinates. 
I say that once it becomes known that* such confidential records ‘would be accessible to the 
Government servants concerned for inspection the officers whose duty it is to maintain such 
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records may) be.deterred from doing so frankly and without inhibition. The Government of 
er therefore, iclaims -privilege ,in respect of the said documents. 


- 5. ` I say that I have consulted the Hon’ble Minister for Revenue and he is also of the opi- 
nion that it would be injurious'to the. public interest to disclose the aforesaid confidential re- 
cords of service:and has therefore instructed me to claim privilege in respect thereof. 


© 6. I have in these circumstances refused permission to Messrs. Little & Co. to produce 
the aforesaid’ Socuments for TRE of the paan or for production before this Honour- 
able Court”, © ¢ > 2 É 


- Mr. Singhvi, the learned counsel for the E urged in support of the 
petition, in addition to the grounds referred to above and over-raled in our judg- 
ment in Vithalrao Ramchandra v. The State, four grounds: First hé urged that in 
the administration of Rule 161(c-1) the Government violated art. 16 (1) guarantee- 
ing equality of opportunity for all citizens in matters relating to employment or 
éppointment to any office under the State by making irrational'and unjustified 
discrimination between Government servants belonging to Backward Classes 
and Government servants belonging to other classes based on Circular No. SRV/ 

1070-D dated November 23, 1970, which laid, down, inter alia: 


. “Tt has accordingly been decided that. for retention in service of a Government servant 
belongmg to, the Backward ;classes beyond the age of 55 years the criterion that should be ob- 
served should be same as for his continuance from 50 years to 55 years, i.e. where his record is 
unsatisfactory and below average, such officer may be retired from service after obtaining the 
Government orders. But if his record is held to he average the’said Government servant should 
be retained in service till he attains the age of 58 years. Therefore, it is not necessary to insist 
that for retention in Government service beyond the age of 55 years the Backward class officers 
have to be. above average (average plus)”. a 


Secondly, it was urged by Mr. Singhvi that on' August.27, 1970 when it is alleged 
that. it was decided to retire.the petitioner, the. petitioner was more than 55 years 
of age and hence it should be deemed: that he was cleared at 55 and was entitled 
to continue till he completed the age of 58’ years. Tiurdly, it was submitted 
that-all that was stated in the affidavit in reply was that the Government had 
decided ‘to retire’ the petitioner compulsorily accepting the recommendation of 
the Review Committee; but the Government had not placed before the Court 
any affidavit of any officer, who can ‘be considered to be the appropriate authority 
for compulsorily retiring the petitioner, showing that he had applied his mind 
personally to the-confidential record, and the. fitness of the petitioner to be con- 
tinued or retired. . Lastly, it was contended that the facts of the present case 
are covered by our decision in. Jaggannath Dwarkanath v. State? inasmuch as the 
respondent: State is unable to place before this Court any relevant material to 
show. that: it was in the public interest to a the petitioner compulsorily as 
required .by ‘Rule 161 (c-Z). 7 


If the fourth ground is valid, it is unnecessary for us to anas the other 
grounds urged in support of the petition, as we have already held in the afore- 
said’ décision in: Jaggannath Dwarknath v. “State that an order of com- 
pulsory:rətirement purporting to have been made under Rule 161 Lc- 1) without 
any material.to support the opinion of the Government that it was “in the public 
interest”’;.to retire: the Government servant, compulsorily, is.invalid. It is un- 
disputed that under :the Rules laid down by the Government the Review Com- 
mittee ‘had to take into consideration five years’. confidential records of a 
Government servant: before recommending him to be unfit to be continued in 
servico.. -It is also.clear that. neither in the affidavit in reply filed by the Under 
Secretary nor: in. the :affiidavit filed by the Secretary. any indication is given of 
any - particulars, which were. considered by the Review. Committee, according 
to the relevant Circulars, relating. to. the récords of service of the petitioner five 
years before. the decision to retire, him compulsorily. As stated above, the Sec- 
retary. has’ claimed privilege in-respect. of the. entire class of confidential docu- 
ments relating to the service as, confidential records of service, and has even con- 
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tended that the documents cannot be produced for the inspection of this Court, 
even though this is a petition under art. 226 of the Constitution of India. 


The main question, therefore, in this petition is as to whether the plea of pri- 
vilege made by the Secretary to the Government of Maharashtra in the Revenue 
and Forests Department with regard to the confidential records of service 
of the petitioner can be upheld. Mr. Singhvi, the learned counsel for 
the petitioner, submitted, relying on the decisions of the Supreme Court in State 
of Punjab v. S. S. Singh’, and in Amar Chand Butail v. Union of Indiat, and. 
Conway v. Rimmer’, that the confidential documents relating to the services of 
the petitioner did not belong to that class of documents which were entitled to 
the privilege of non-disclosure. He submitted, in the first instance, that the 
so called documents, if they existed should be produced by the respondents for 
inspection of this Court and if it was then found that the disclosuré would not 
be prejudicial to the public interest or that any possibility of such prejudice was 
insufficient to justify their being withheld, disclosure should be ordered, and the 
petitioner should be given an opportunity to meet what is stated in such docu- 
ments. Mr. Singhvi submitted that the petitioner had categorically stated in 
his petition that his service was throughout good andthe only adverse remarks, 
which he had received, as stated above, were in the years 1961 and 1965 and 
further the way in which he was promoted and was considered to be fit to hold 
the Indian Forest Service cadre post in Class I right from the year 1964 showed 
that there could not be any material whatsoever against him which would justify 
the opinion of any reasonable person that it was in the public interest to retire 
the petitioner compulsorily. 

As against this argument, Mr. Joshi, the learned counsel for the respondents, 
merely relied on s. 123 of the Evidence Act and the decision of the Supreme Court 
in the State of Punjab v. S.S. Singh and contended that in view of that decision 
it was not open to this Court to go behind the averments made in the affidavit 
pleading privilege for the entire class of documents relating to the confidential 
records of Government servants and further no adverse inference could be drawn 
against the respondents merely because the respondents have not produced the 
said documents either for inspection of this Court or for disclosure to the petitioner. 


The question of privilege relating to affairs of State has engaged the attention 
of the highest Courts in England and in Commonwealth countries, including 
India. When the Supreme Court decided the above two cases the Supreme 
Court had before it the earlier decision of the House of Lords in the case of 
Duncan v. Cammell Laird & Co.° Their Lordships did not have the benefit 
of the far-reaching decision of the House of Lords in Conway v. Rimmer. This 
decision of the House of Lords was hailed in England as a great protection to the 
citizens against dangerous executive power. It is enough to quote here what 
Prof. H.W.R Wade has observed in Law Quarterly Review, Vol. 84, at p. 171 
under the caption “Crown Privilege Controlled at Last.” 


“It is now at last established that where a Mumister claims that documents should nob be. 
used in evidence because their production would be injurious to the publie interest, the Court 
has power to disallow the claim and order their production, after weighing the possible injury 
to the public interest against the injury to the interests of justice that their suppression would 
cause. For this purpose the court may inspect the documents privately, i.e. without disclo- 
sure to the parties. Moreover, the House of Lords has itself ordered the production of five 
documents for its own inspection, with strong indications that it may then disallow the Home 
Secretary’s claim of privilege for at least four of them. These documents are reports about a 
probationer constable in the Cheshire police force who came under suspicion of having stolen 
an elèctric torch, but who was promptly acquitted (the jury having stopped the case) when 
prosecuted for larceny at the instance of the superintendent. ‘Waving nevertheless been dis- 
missed from the force, he sued ‘the superintendent for damages for malicious prosecution, and 
applied for discovery of the five reports, which were crucial pieces of evidence on the issue of 
malice and want of probable cause. Both parties, in fact, wished the evidence to be produced. 


3 [1961] A.LR. S.C. 493. - 5 [1968] A.C. 910. 
4 [1964] A.LR. S.C. 1658. a; 6 [1942] A.C. 624. 
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But the ‘Home Seeretaty stepped i in ‘with’ his claim of privilege based on the ‘class’ ienei 50 
widely enunciated by Lord Simon in Duncan v. Cammell Laird & Co. Lid. 

ki "Their Lordships heaped withering criticism upon this ‘class’ principle, which is that com- 
plete classes of official reports and documents ought to be kept secret, at whatever cost to the 
interests of litigants, merely because otherwise there would not be ‘freedom and candour of 
communication with and within the public service’. The flimsiness (as Lord Reid called it) 
` of this overworked argument has long been’ obvious and their Lordships have now shattered it 
without mercy. Their speeches develop many criticisms familiar to readers of this Review. 
A doctrine 60 Vague and so wide was a standing invitation to abuse, and Lord Pearce quoted 
the commeht that the Crown, having been given a blank ‘cheque, yielded to the temptation to 
overdraw. ' Just how far overdrawing could go was pointed out by Lord Reid: the Attorney- 
General did not deny that,.even where a report had been published in full in a criminal case, 
privilege was claimed for the same report in a later civil case—mnot because its disclosure could 
be injurious (for it was aaay public property) but iñ order to protect its author from liability 
forlibel 'or'somė other tort... The House of Lords’ decision i is presented as an exercise in pure 
reason, and as such it has very great strength. But their achievement can fairly be said to be 
the culmination of a widespread movement of legal opinion, . 

- ‘The House of Lords has contributed to Human Rights Year by bringing back into legal 
custody a dangerous executive power. It is a pity that it was ever allowed’ to escape.” 


i “Similarly the decision of the: House’ of- Lords was hailed in the Modern Law 
Review i in an article entitled ‘“The Last Word o on the Last Word”, 82 Modern Law 
Review 1969 (p. 148) : eh? g PE 


“There should be a eee welcome for a-long-awaited authoritative iaetioncchepliny the 
judiciary: to ‘regain its control over the whole of this field of-the law,’ and thereby breaching 
a lacuna in the rule of law. England has finally been brought into line in this sphere with Scot- 
land.and a large. part of the, Commonwealth,” aur gr 


After tlio said decision, the law in England is gimit as follows in Phipson 
on Evidence, Eleventh edn., 1970, at p. 240, para. 562 : 


“Witnesses may not be asked, and will not be‘ allowed, to state facts or to produce docu- 
ments the disclosure of which would be prejudicial to the public service. And this exclusion 
is not.confined to official communications or documents, but extends to all others likely to pre- 
judice the ‘public interest; even when relating to commercial matters. Itis the duty of the court 
to prevent disclosure of facts where serious injury to'the national interest would possibly be 
caused. In’ deciding’ whether a cl4im of Crown privilege should apply to a document, there 
are two kinds of public interest to be considered by the court.- There is (1) the public interest 
that, harm shall not be done to the nation or the public service, and (2) the public interest that. 
the administration of-justice shall not be frustrated by the withholding of documents which must 
be produced if justice is to be done. There are cases where the nature of the injury which might 
be, done to the public service is of so grave a character that no other interest can be allowed to. 
prevail. But there are other cases where the possible injury 1s much less and there the Court 
must balance the public interests involved in deciding whether to withhold the document or 
xot. When -a Minister’s certificate suggests that.a document belongs to a’class which ought 
to’ pe withheld then; unless his reasons are of a kind that judicial experience is not competent 
to" weigh, the test is ‘whether the withholding of a document because it belongs:to a particular 
class ‘is really necessary for the functioning of the,public service. If a judge decides that on 
balance the documents probably ought to be produced, it-would generally be best that he should 
scè ‘them before ordering g, production. om sats 


Ini para. 565 it is further stated (p.. 242) : yar Ee tat 


“Objections to. tle diseldsure,of such ance may: be taken on : Gath by the head of the 
department, ‘either orally or by affidavit, or by a subordinate, -or-counsel instructed by him to 
object; or by..the.party interested in excluding the -evidence;-or by -the judge himself. In 
Conway v. Rimmer -dicta of Lord: Simon L: C. in -Duncan v, Cammell Laird & Ce. that a judge 
must, accept ‘as final a Minister’s decision to exclude’evidence were overruled it being ‘laid 
down. that the.courts:have power-to order production and to overrule the Minister’s decision 
to withhold ifnecessary on.the principles enunciated in s. 562”. 


If these ‘principles are applied " to the facts of the instant ease, it is clear dist it 
was the duty of the respondent to produce the documents before this Court to 
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enable this Court to decide whether the non-disclosure of this class of documents- 
was really necessary in the public interest or in the interest of public service in 
the State, as against the highest public interest of administering justice in aecor- 
dance with law for the purpose of doing which art. 226 of the Constitution has- 
vested the necessary powers on this Court. 

Mr. Joshi, the learned counsel for the respondents, however, strenuously urged. 
that whatever be the law in England as laid down in Conway? s case, so far as 
this country is concerned, in view of the decision of the’ Supreme Court in 
State of Punjab v. SS. Singh, this Court cannot, even in disposing of a petition 
under art. 226 of the Constitution of India, compel the State to produce the. 
documents withheld relying on the plea of privilege or draw an inference adverse, 
to the State merely because the State has withheld those documents. It must 
be noted that in that case the.question arose under ss. 128 and 162 of the Evidence 
Act in a suit filed by a Government servant, who was removed from service by. 
the State of Punjab. After a very exhaustive review of. the case law on one 
point: the Supreme Court observed (p. 506) : 


“Tt would thus be clear that in view of the provisions, of Sec. 162 the position in India in 
regard to the Court’s power and jurisdiction is different from the position under the English 
Law as it obtained in. England in 1872.” : p5 


Further with reference to Duncan’ s caso and the subsequent elicit thereof, 
their Lordships of the Supreme Court observed (p. 510) :: 


“It is unnecessary for us to consider the true nature and effect of- this power because 
- in India in this.particular matter we are governed by the provisions of s. 162 which confer 
power on, Courts to determine the validity of the objection raised under s. 128, and so there’ 
would be no occasion or justification to exercise any inherent power.” 


The documents with respect to which the privilege! was claimed in that case- 
before the Supreme Court were: . | 


(1) original order passed by Pepsu Government on September 28, 1955 on the représenta- 
tion dated May 18, 1955 submitted by the plaintiff in that case;' 
a (2), original order passed by the .Pepsu Government on March 8/9, 1956, reatirming the 
decision passed on September 28, 1955; , 
(3) original order passed by the Pepsu Government in their Cabinet , Meeting dated Au-.. 
gust 11, 1956, revising their previous order; and ros 
(4) report of the Public Service Commission on the Pme of the plaintiff dated 
May 18, 1955, after the Pepsu Government’s decision on September 28, 1955. 


Mm dealing with this question and in reversing the order passed by the trial ek. 
by which the. privilege had been upheld, `the High ‘Court purported to apply 
the definition of the expression “‘affairs of State” evolved by a Single Judge of 
the Punjab High Court, according to which the expression “affairs of State” 
as used in s. 128 has a restricted | meaning and on the weight of authority, both’ 
in England and in this country, he would define “‘affairs of State” as matters of 
a-public nature in which the State is concerned, and the disclosure of which will - 
be prejudicial to the public interest or injurious to national defence or detrimental 
to good. diplomatic relations. The: ‘Supreme Court overruled this view on the’ 
ground, which is stated as follows (p: 511) : a ' 


'“We'have already held that in dealing with the question of: privilege raised under Sec. 128° 
it is not a part of the Court’s jurisdiction to decide whether the disclosure of the given document, 
would lead to any injury to public interest; that is a matter for'the head of the department to 
consider and decide. , We have also held that the preliminary enquiry wliere the character of 
the documents. falls to be considered is within the jurisdiction ’and competence of the Court,- 
and we have indicated how within the narrow limits prescribed by the second clause. of Sec. 
162 such an enquiry should be conducted. In view of this conclusion we must hold that the? 
High Court was in error in trying to enquire into the consequences of the disclosure; we may > 
add that the decision of the High Court suffers from the additional infirmity that the said en-: 
quiry has been confined only to the specified classes of injury : specified by Khosla, J. in his- 
definition which cannot be treated as exhaustive, That bein § so, we think the appellant is. 
justified in complaining against the validity of the decision of: ‘the High Court.” ý 
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The Supreme Court came to the conclusion, after considering the nature of the 
ee in respect òf which the privilege was claimed, as follows (p. 512) : 


..-Therefofe, in our opinion, the conclusion appears inescapable that the documents in 
nee are ‘protected under Sec. 123, and if the head of the department does not give permis- 
sion for their production, the Court cannot compel the appellant to produce them. We should 
have stated ‘that the two affidavits made by the Chief Secretary in support of the plea of the 
claim: of privilege satisfied the requirements which we have laid down in our judgment, and no 
comment can be effectively made against them”. 


The three orders mentioned above-were considered to.be privileged because the 
very description of the documents clearly indicated that they were documents 
Jelating to the discussions that took place amongst the members of the Council of 
Ministers'and the provisional] conclusion reached by them in regard to the respon- 
dent’s representation from time to time. These documents were privileged because 
they embodied the minutes of the meetings of the Council of Ministers and would 
indicate the advice which the Council ultimately gavé to the Rajpramukh. It 
was undisputed that the advice given by the Cabinet to the Rajpramukh or the 
Goverrior was expressly saved by art, 163, sub-art. (3) of the Constitution of India. 
With regard to the report of the Public Service Vonimission, their Lordships 
Saagis (p. 512) : 


..Indeed it is very difficult to imagine how advice thus tendered by the Public Service 
a cah be excluded from the protection afforded by Sec, 123 of the Act...The report 
received by the Council from the Public Service Commission carries on its face the character 
of a document the disclosure of which would léad to injury of public iuterest. It falls in that 
class of document which ‘on grounds of publie interest must as a class be withheld from pro- 
duction’.”” 


Mr. Joshi contended that the ratio in that case would apply to the facts of the 
present case in view of the affidavit which is also consistent with the principles 
laid down in that case, and contended that this Court cannot compel the Govern- 
ment to produce the documents, which were described by the Secretary as 


“The confidential record of service of all Government servants belong to a class of docu- 
ments, which it is the practice of the State of Maharashtra to keep secret, as such practice is 
necessary in the public interest for the efficient administration of public affairs and for the pro- 
per functioning of the publie service.” 


This-contention must be rejected because according to the relevant Rules and 
general Circulars of the Government relating to the confidential remarks, it is 
undisputed that adverse remarks in respect of relations with non-official and 
public reputation should invariably be communicated to the Government servants. 
Remarks as finally approved by the Government in respect of officers of All India 
and-State service should be communicated by the Head of Department orally, 
and if they pertain to a serious report, they.are to be communicated in writing 
by ‘the.Government or, at least, at its instance, by the Head of the Department. 
It may be that some of the remarks were not required to be communicated; but 
it cannot be disputed that what is Somaya cannot be considered as what 
is unpublished. 


- We do not wish to lay down that in all cases of confidential records, the High 
Court can, in exercise of its powers undef art. 226, compel the Government to 
disclose them. We -arè only concerned here with the confidential records 
relevant'to the administration of Rule'161 (c-7) which requires the Government 
to'form an opinion that it is in the public Aen to retire a person. When an 
erder under that rule is challenged before this Court in a petition under art. 226 
ofthe Constitution, it is the duty of the State to satisfy this Court that it formed 
an opinion that it was not in the public interest to continue the petitioner in service 
on -the basis: of some material which can be considefed to be relevant material. 
The State cannot come ‘and tell this Court: “I have compulsorily retired this 
Government servant on the basis of material which I cannot be compelled to 
disclose to the Court:”: ``; . 
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The privilege, which is claimed. here for the entire class of confidential record, 
is not only inconsistént with ‘the Rules of,the Government relating to confidential” 
remarks '‘teferred to above and contained in the Goverment Resolution, Political, 
and Services Department, dated October 15,' 1956: bearing No. CFR. 1256, but’ 
even: with the practice which the Government has observed in contesting the 
several petitions for compulsory retirement which came up before us: In most, 
of the cases in which it was’ contended that ‘there was no material, except 
in: one case, namely, Jaggannath Dwarkanath -v. State, the Government placed’ 
before us confidential records of service, which clearly showed that there was 
material from which a possible view could be taken that it was not in the public 
interest to continue the Government servant concerned. Itis only in the present 
case that the privilege is being claimed by the Seoretary without even indicating 
in the affidavit in reply the nature of the material in the said documents from 
which the Government could form the opinion ; that it was not in the publie in; 
terest to continue the'petitioner inservice. We, do:not think that such, a. ‘pri: 
vilege can be' claimed by the State under s. 128`of the Evidence Act, when oppos- 
ing a petition under art. 226 of the Constitution without even ‘placing’ before this 
Court’ sufficient materials to uphold: the plea of their privilege. 


Mr. Singhvi for the petitioner submitted that he had alr eady called upon the 
respondents’ attorneys by a notice to produce for inspection : Sees 


(1) The Government Notification dated April, 1, 1966 referred to in ‘the impugned order; 
_ (2) the noting of the Department regardin g the promotion of the petitioner to. Class I made 
in 1964; 
(8) confidential remarks for or against ‘the petitioner for the five years; viz. 1965-66, "1966: 
67, 1967-68, 1968-69 and 1969-70; and ` 
` (4) the name of the officer or officers who actually ‘applied his or their mind to, the confi- 
dential records referred to in the affidavit filed by the Secretary., . 


The. first document is not even covered by the class of documents referred to in. 
the affidavit, and yet the respondents are unable to ‘produce that Notification. 
We cannot see what public interest will be injured if the noting which was the 
basis' of the promotion of the petitioner to class I in 1964 was produced by the 
respondents. If, as stated. above, the confidential remarks, which are adverse, 
are normally communicated to the Government: servants concerned, it is difficult 
to imagine what led the Secretary to claim.a privilege-in respect of these’ confiden- 
tial remarks for the relevant five years, which according to the Government Cir-. 
culars, must: be considered by the Review Committee before APOR oun the. 
compulsory retirement. none 


As stated above, in many of the petitions, which came up for hearing before üs, 
the department concerned had produced these remarks and these remarks were 
allowed to be part of the record of this Court. In these circumstances, the only. 
inference that can be drawn by this Court in‘the absence of any averment made bY: 
the Secretary regarding the nature of the contents is that they are not “unpubli-, 
shed official record relating to affairs of State” within the meaning of s. 123 of the, 
Evidence Act and that there is nothing in the said remarks: or confidential | 
records which would show that the petitioner. was physically or mentally. unfit 
to continue in service or it was in the public interest to retire him compulsorily.: 
It is‘stated in the affidavit in reply that the Government decided the question 
of compulsory retirement on the recommendation of the Review Committee. 
It may be that nothing’ more could or need be stated, by the Under Secretary to. 
the Government, who has made the affidavit in reply.on the basis of his record, 
and. the requisition. made in this behalf-by the petitioner demanding the: name- 
of the officer or officers can be considered to be unjust or improrper. But apart. 
from saying that the documents are confidental, Mr. Joshi is unable to say whether- 
there exists, any reason for non-production of the other three documents. , ,Wer 
do not think that, the interest of maintenancg.of the rule of law or justice which, is) 
the highest interest of mankind and the basis of ‘constitutional Government i in this: 
country, will be served if we hold that such | a plea is open to the State against. 
whom a petition is filed under art. "926 challenging the validity of an order of, 
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onin řetirement on the ground that there was no material whatsoever to 
support the decision of the Government that public interest Tegpega the com- 
pulsory retirement of ‘the petitioner. under Rule 161 (c-1). . 


' Mr. Singhvi rightly relied on the decision ‘of the Supreme Court in Amarchand 
Butail v. Union of I ndia, where following the earlier decision in State of 
Punjab v» S.'S. Singh, it is laid down. that the claim of privilege of document 
under .s. 128 could generally’ be made by the Minister-in-charge who is the poli- 
tical head of the department concerned and the affidavit made in that behalf 
should show. that each document in respect of which the claim is made has been 
carefully read and considered and the ‚person making the affidavit is bona fide 
‘satisfied that its disclosure would lead to public injury, Mr. Singhvi relying on 
this remark contended that the affidavit of the Secretary in the present case did not 
conform to the said. requirement laid down by the Supreme Court. This conten- 
tion must be upheld because there is nothing in the affidavit to show that the 
Secretary, who was pleading privilege, had carefully read and considered the 
Circular dated April 1, 1966, the noting relating the petitioner in 1964 and the 
confidential remarks of five years and was bona fide satisfied that their disclosure 
would lead to public injury. 

‘It may also be noted that in Amarchand Butail’s case the ae Court 
further considered the effect of the decision in State of Punjab v. S.8 S. Singh and 
ma om (p. 1661) : 


...Dealing with this problem in the case of the State of Punjab this court has held that 
though under Ss. 123 and 162 of the Evidence Act, the Court cannot hold an inquiry into the 
possible injury to public interest which may result from the disclosure of the document in ques- 
tion, that matter being left for the authority concerned to decide, the court is competent to 
hold a preliminary enquiry and determine the validity of the objection to its production and 
that necessarily involves an inquiry into the question as to whether the document relates to 
affairs of State under S. 128. In view of the fact that 5. 123 confers wide powers on the head 
of the department, this court took the precaution of sounding a warning that the heads of de- 
partments should act with scrupulous care in exercising their right under S, 128 and should 
never claim privilege only or even mainly on the ground that the disclosure of the document in 
question may defeat the defence raised by -the State. Considerations which are relevant in 
claiming privilege on the ground that-the affairs of State may be prejudiced by disclosure must 
always be distinguished from considerations of expediency wliich may persuade the head of 
the department to raise a plea of privilege on the ground that if the documenta is produced, the 
document will defeat the defence made by the State.” 


The Court went on to consider the manner ın which the privilege seule be claimed, 
a dealt with the affidavit filed in that case as follows (p. 1661) : 


“No doubt it contains the statement that, it is solemnly affirmed but the person who 
made that statement probably was not familiar with the requirements which had to be satisfied 
in -making an affidavit. ‘The learned Additional Solicitor-General had to concede that on the 
purpose ‘of making a claim for privilege. On this preliminary ground alone the claim for 
privilege can be rejected.” 


But the Supreme Court further considered even the merits and came to the con- 
‘clusion that the Minister had not seriously applied his mind to the contents of 
the documents and.examined the question as to whether their disclosure would 
injure public interest, and went on to observe (p, 1662) : 


«+. ..We are constrained to observe that this‘case illustrates how a claim for privilege can be 
or is sometimes made- in a casual manner without realising the solemnity and significance 
attached to the exercise of the power conferred on the. nead, of the department to make that 
‘claim,”’: # ae t: j $ T ee ee ‘ 


This caveat ‘entered by the Supreme Court*is not hedad in the affidavit, which 
is‘filed’in’ this case’ ‘claiming privilege. ‘In the affidavit, the relevant portion of 
which'is quoted above, there is nothing to show that the Secretary applied his 
‘mirid’to the relevant records relating’ to the service of the petitioner and came to 
the conclusion that.it was in the public interest not to disclose them or to produce 
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the same before the Court. The privilege is claimed. penerally i in respect of a class 
of documents on the ground that they are confidential forgetting that it is only 
when public interest requires the non-disclosure that the documents can be with- 
held from scrutiny by the Courts who have to do.justice to all the parties before 
them and if necessary to order the -parties to produce all relevant documents. 
It is also.necessary to bear in-mind another warning in this behalf administered 
by Chagla C. J. in Lady Dinbai Petit v. Dominion of India’ (p. 250) : 
“Tt is unnecessary to state that a privilege of this nature should be rarely claimed and should 
only be claimed after the responsible Minister or the head of the' department has fully satisfied 
-himself that the document whose disclosure is being resisted is really a document relating to 
the affairs of State and whose disclosure will result in injury ‘to public interests. Thè scales 
are always weighed against .the subject who fights against Government, and Government should 
be loath to throw against him more weight in‘the scales by ee disclosure of doguments 
which are relevant to the issues in the suit.” - + 


In view of the above principles laid down by the Courts in the ends of justice 
we must, therefore, hold that the claim of privilegé is made in this case on behalf 
of the respondents in a casual manner without placing any relevant material 
before this Court, and without due regard to the Rules which govern the’ confi- 

: dential records in the Maharashtra State and also contrary to what the Government 
‘itself did in several other cases before us relating to. compulsory retirement. 

We.are here dealing with the petition under art. 226 of the Constituion of India. 
We must consider whether there was any basis on ‘which the Government: could 
decide that the petitioner’s retirement was necessary in the public interest. The 
respondents-Government have failed to place such material before us. ‘Phy- 
‘sical health of a person is perhaps an objective fact which could easily be ‘established 
‘by production of a medical certificate or-the results of medical examination. ‘Lf 

‘there was any adverse remark against the petitionér and if there was any reason 
‘for withholding either the source of that remark. or'the period of that remark, 
it was open to the Government to state in the affidavit what was that remark 
-and how it was taken into consideration by the Review Committee, -which recom- 
mended his retirement, and by the Government; oa decided that ‘he should 
‘be compulsorily retired in the public interest: ' 


Most, of the facts stated by the petitioner with nani to his service ‘and pro- 
motions are substantially admitted by the Under Secretary who has filed the affi- 
davit in reply. The minutes of the Review Committee, which were,also treated 
as confidential but were produced before us, merely say : 


“The Committce examined the confidential records of the 3 Class I officers of the Forest 
Department whose names are mentioned inthe attached list for the last five years, in the light 
of the criteria laid down in Government Circular, : General- Adminstration Department; No, 
SRV-:1069-D dated the 30th September, 1099; va the basis of the evaluation of their ae 
the Committee decided that— 

(a) Shri D. S. Rane (serial No. 4 in the list) should ye retired compulsorily as his. vy is 
below average plus.” ~ 


Nothing is placed before us to-justify this anduon There’ i is nothing in the 
“conclusion to indicate what was stated in the records to énable the Committee to 
‘come to the conclusion that the petitioner, who was promoted-in supersession of 
‘some of the other officers and ‘who: claims to have had-an excellent record, was 
considered by the Committee to be below average plus: - Ps Me oe 
We think that when the State was called upon to: meet the ground ‘stated in 
the petition under art. .226 that there was no material for such a decision, it was 
, incumbent on the:State to produce whatever material was relevant and if there 
was anything in respect of which privilege was to be claimed to indicate why-the 
' privilege was claimed and to state further that the Head -of the Department-or 
the Minister concerned had applied his mind carefully to the. documents and had 
come to the conclusion that the documents should not bë disclosed in the public 
interest. In the absence ‘of such affidavit and such particulars, wer must draw 
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an inference that the State has not produced any material because there is 
no material which could be the basis of the decision of the Government, except 
the recommendation of the Review Committee, which does not refer to any ma- 
terial other than a bald reference to the confidential record. That, in our opi- 
nion, is not sufficient to enable the State to repel the contention raised in a petition 
under art. 226 of the Constitution of India. 

In the result, the petition succeeds. The rule is made absolute. The order 
of compulsory retirement dated May 24, 1971 passed by the Government of Maha- 
rashtra against the petitioner is quashed and a writ is issued to the State restrain- 
ing it from enforcing the said order. 

The respondents to pay the costs of the petitioner. 


r Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Gatne. 


THE STATE OF MAHARASHTRA v. SHIVBALAK GAWRISHANKAR 
DUBE*. 
Makarashtra Agricultural Produce Marketing (Regulation) Act (Mah. XX of 1964)), Sec. 2 (1) 
i (a), 6 (1)—Egpression “agricultural produce” in s. 2 (1) (a) whether includes grass sponta- 
neously growing on land. : 
The expression “agricultural produce” in s. 2 (7) (a) of the Maharashtra Agricultural 
Produce Marketing (Regulation) Act, 1963, read with entry XI in the Schedule to the Act 
includes grass spontaneously growing on land without human labour end skill. 


I-T. Commr. v. Benoy Kumar’, Hiralal v. Parbhulal’? and Moreshwar v. Umraosing', 
referred to. 


TuE facts appear in the judgment. 


Criminal Appeal No. '749 of 1970. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 
Dr. B. R. Naik, for the respondent-accused. 
Criminal Rev. Appin. No. 500 of 1970. | 
S. J. Deshpande, for the complainant. 


V. T. Gambhirwala, Assistant Government Pleader, for the State. 
Dr. B. R. Naik, for the accused. 


GATNE J. This appeal has been filed by the State with a view to challenge 
the order of acquittal passed by the Judicial Magistrate, First Class, Palghar, 
District Thana, on March 18, 1970 in Criminal Case No. 363 of 1969 on his file. 


The complaint in the Court below was filed by one Ratnakar Digambar Khulge, 
the Secretary of the Agricultural Produce Market Committee at Palghar. The 
allegation of the complainant was that the accused, who was a resident of Navli, 
‘Taluka Palghar, was trading in grass and paddy straw and since Palghar Taluka 
was declared to'be a market area as far back as August 12, 1960 and a Market 
Committee was constituted at Palghar on July 18, 1968, it was incumbent on 
the accused to obtain the necessary licence under s. 6 (¢) of the Maharashtra 
Agricultural Produce Marketing (Regulation) Act, 1968. It was said that he 
had actually obtained such a licence for the year 1967-68, but thereafter he continued 
to trade without obtaining the requisite licence for subsequent years and thereby 
incurred the penalty prescribed by ss. 46 and 52 of the aforesaid Act. 


*Decided, November 5/8, 1971. Criminal .in Criminal Case No. 368 of 1969. 
Appeal No. 749°of 1970 (with Criminal Re- 1 [1957] A.LR. S.C. 768. 
vision Application No. 500 of 1970), against 2 (1921) 28 Bom. L.R. 796, s.c. [1922] 
the order of acquittal passed by N. B. Shah, A.IL.R. Bom. 146. 
Judicial Magistrate, First Class, at Palghar, 3 (1981) 84 Bom. L.R. 778, 
B.L.R.—3€. . - 
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The defence of this accused was that he was not trading in agricultural pro- 
duce as defined in s. 2(7) (e) of the Act and since he was merely dealing in grass 
that was spontaneously grown on his own lands, such grass did not come within 
the definition of “agricultural produce” and it was consequently not necessary 
for him to obtain the licence prescribed by s. 6 (1). 

This contention of the accused having found favour with the learned Magistrate, 
the learned Magistrate passed an order of acquittal in his favour and that order 
is the subject-matter of this appeal. The unsuccessful complainant, on his part, 
has filed Criminal Revision Application No. 500 of 1970 for the purpose of 
challenging the same order of acquittal. 

The sole question that falls to be decided in this appeal, therefore, is whether 
it was incumbent on the accused to obtain the requisite licence under s. 6 (1) of 
the Maharashtra Agricultural Produce Marketing (Régulation) Act, 1963. If 
it was, it would be obvious that by trading in grass without obtaining the licence, 
he did incur the penalties prescribed by ss. 46 and 52 of the Act. 

Section 6 (1) provides : 


‘Subject to the provisions of this section and of the rules providing for regulating the mar- 
keting of agricultural produce in any place in the market area, no person shall, on and after the 
date on which the declaration is made under sub-section (7) of section 4, without or otherwise 
than in conformity with the terms and conditions of a licence granted by the Director when a 
Market Committee has not yet started functioning; and i in any other case, by the Market Com- 
mittee in this behalf, — - 

(a) use any place in the market area for the marketing of the declared Apeicaltatal produce, 
or 

(6) operate in the market area or in any market therein as a trader, commission agent, 
broker, processor, weighman, measurer , surveyor, warechouseman or in any other capacity in 
relation to the marketing of the declared Oera] produce.”’. 


Section 46 lays down : l 
“Whoever in contravention of the provisions of sub-section (1) of section 6 uses any place 


in the market area for marketing of any agricultural produce, or operates as a trader, commis- . 


sion agent, broker, processor, weighman, measurer, surveyor, warehouseman or in any other 
capacity, without a valid licence, shall on conviction, be punished with imprisonment 
for a term which may extend to six months or with fine which may extend to five hundred ru- 
pees, or with both; and in the case of continuing contravention, with a further fine which may 
in the case of contravention of clause (a) of sub-section (7) of section 6 extend to one hundred 
rupees; and in any other case, to fifty rupees per day, during which the contravention is conti- 
nued after the first conviction.” 


Section 52 provides : 


“Whoever contravenes any provision of this Act or any rule or by-law thereunder shall, 
if no other penalty is provided for the offence, be punished with fine which may extend to two 
hundred rupees.” 


For the purpose of appreciating all these provisions, it is, in the first place, 
necessary to consider whether the accused was dealing in agricultural produce. 
As to what “agricultural produce” means must in this case be decided in the 
light of the express definition’ contained in the Act. Since the expression “‘agri- 
cultural produce” has been specifically defined in s. 2(1) (a), it is not necessary 
to go to the dictionary or popular meaning of that expression. In Chimanlal 
Premchand v. State of Bombay,+ the question that fell to be considered was 
whether the accused in that case, who was a trader carrying on business in cotton 
at Broach, could be regarded as a person trading in “agricultural produce” 
defined in s. 2 (Z) (¢) of the Bombay Agricultural Produce Market Act, 1939. 
The contention urged on the side of the accused was that the Act and the 
Rules framed thereunder did not apply to pressed cotton, and, therefore, the 


accused did not contravene the provisions of Rule 65 (1) of the Rules framed, 


under that Act. Their Lordships pointed out that the answer to that contèn- 
tion clearly turned upon the interpretation of cl. (¢) of sub-s. (1) of s. 2 of the 
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\ 


4 


1971.] STATE V. SHIVBALAK (A.CR.J.)—Gaine J. 563 


Act read along with the relevant item or items in the Schedule. It is, therefore, 
clear that in the present case we must also decide the question whether the 
accused in this case was,or was not dealing in agricultural produce with reference 
to the definition contained in the s. 2 (1) (a) of the Maharashtra Agricultural 
Produce’ Marketing (Regulation) Act of 1963. 


According to that definition, “agricultural produce” means all produce (whether 
processed or not) of agriculture, horticulture, animal, husbandry, apiculture, 
pisiculture and forest specified in the Schedule and entry No. XI in that Schedule 
refers to grass and fodder, There can, under the circumstances, be no doubt, 
on a plain roading of this definition with the Schedule, that grass and fodder are 
included in the definition of “agricultural produce”. 


On the side of the accused, it was urged that ‘‘grass” contemplated by the 
definition in question must be “‘grass” raised or grown with human labour or 
skill and not “‘grass’’ which spontaneously grows on the lands without any human 
labour or skill and in support of this submission reliance was sought to be placed 
on the observations of their Lordships of the Supreme Court in L.-T Commr. v. 
Benoy Kumar*. That case has been decided with reference to s. 2 (1) of the 
Income-tax Act and the expression ‘‘agricultural income” has been considered 
by their Lordships. Their Lordships have pointed out that the term, “agricultural 
income” having been defined inthe Constitution itself in art. 868 (1) to mean 
agricultural Income as defined forsthe purposes of enactments relating to Indian 
Income-tax, the Court has got to 160k to the terms of the definition itself in s. 2 (7) 
of the Income-tax Act and construe the same regardless of any other considerations, 
but it has further been pointed out that the terms ‘‘agriculture” and “agricultural 
purpose” used in the definition of ‘agricultural income’ in s. 2 (J) not having been 
defined in the Income-tax Act, the Court must necessarily fall back upon the 
general sense in which they have been understood in common parlance, and while 
considering that question, it has been obsorved that products which grow wild 
on the land or are of spontaneous growth not involving any human labour or 
skill upon the land are not products of agriculture and the income derived there- 
from is not agricultural income. These observations cannot, however, be of any 
assistance to the accused, because so far as the present case is concerned, the term 
“agricultural produce” has been defined by s. 2 (Z) (a) of the Maharashtra Agri- 
cultural Produce Marketing (Regulation) Act, 1968, to which a reference has 
already been made, and in view of that definition, it is not open to this Court 
to consider what the meaning of that expression is in common parlance. 
The decisions of this Court, in Hiralal v. Parbhulal® and Moreshwar v. Umrao- 
singh,* are for the same reason of no assistance to the prosecution in this case. In 
the first of these cases, a Division Bench of this Court has held that the term 
‘‘Agriculturist’’, as defined in s. 2 of the Dekkhan Agriculturists’ Relief Act, in- 
cludes a person who derives a greater part of the income from the fruits of the 
mango trees, even though he bestows no care or attention and labour on them. 
‘The question was whether a person deriving income from mango trees which were 
already fully grown and received no attention from such person, could be said to 
be earning his livelihood on the produce of the land and the finding of the Court 
was that such income was income from produce of the land and the test was 
whether the income was derived from the produce of the land and not what was 
the actual quantum of labour which had to be bestowed on getting in the crop. 
Following that decision, another Division Bench of this Court in the subsequent 
case held that a person who grows grass on land taken on lease by him and makes 
his living out of the sale of the grass is an agriculturist as defined by s. 2 of the 
Dekkhan Agriculturists’ Relief Act, 1879. Baker J., while delivering his judgment, 
observed (p. 779) : 


“| ..There cuunot be the slightest doubt that grass is agricultural produce, and I do not 
think that there can be any doubt that a person who sells grass provided it is produced by his 
own land and makes his living thereby would be regarded as an agriculturist.’’ 


2 [1957] A.LR. S.C. 768. A.LR. Bom. 146. 
‘8 (1921) 28 Bom. L.R. 796, s.c. [1922] 4 (1981) 34 Bom. L.R. 778, 
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As I have already pointed out, it is unnecessary to refer to these decision at any 
further length, because in the present case we have to decide the meaning of the 
expression “agricultural produce” solely with reference to the definition contained 
in s. 2 (1) (a) read in conjunction with the Schedule, and if that is done, there can 
be no doubt that “agricultural produce” does include grass. 


The only question is whether there is warrant for saying that the ‘grass’ men- 
tioned in the Schedule is ‘grass’ which is raised with the aid of human skill or 
labour. The submission of Dr. Naik is that grass which spontaneously grows 
on lands is not contemplated by this definition. Since grass has not been defined 
in the Act, it is necessary to refer to the dictionary meaning of that expression. 
In Murray’s Oxford English Dictionary, 1901 Ed “grass” has been defined as 
meaning ‘‘herbage in general, the blades or leaves and stalks of which are eaten 
by horses, cattle, sheep, ete.” In Websters New International Dictionary, 
‘grass’ has been defined as meaning “in the widest sense, green herbage affording 
food for cattle or other grazing animals, especially that of plants belonging 
to the families Poacese, Cyperacese, and Juncacese, in which the leaves have 
narrow and spear shaped blades.” In Corpus Juris Secundum, Vol. 88, ‘“‘grass” 
has been defined as meaning “‘in common usage, the green plants on which cattle 
and other beasts feed; any herbage that serves for pasture.” There is, therefore, 
nothing in any of these definitions to indicate that the normal connotation 
of the term “grass” is confined to “‘grass” raised with the aid of human labour - 
or skill. In the absence of any qualifying words} all types of grass, whether grass 
which grows spontaneously on the lands or grass raised with human labour 
or skill, would be included in the expression “grass” appearing in the Schedule 
of the Maharashtra Agricultural Produce Marketing (Regulation) Act, 1963. 


The argument of Dr. Naik at the Bar was that since we are construing penal 
provisions in the Act, the expression “‘agricultural produce’ must be strictly 
considered. There Dr. Naik is clearly right, but I have construed the definition 
strictly and, even on a strict construction of that definition, there can be no doubt 
that the definition does include “‘grass”. Since “‘grass’”’ has nowhere been defined, 
we must, as was done by the Supreme Court in J.-7. Commr. v. Benay Kumar, 
fall back upon the general sense in which that expression has been understood in 
common parlance, and in the light of the definitions contained in the three Dic- 
tionaries, it seems to me that there is no warrant for limiting the expression 
“grass” to “grass” raised with the aid of human labour or skill. 


Once it is realised’ that ‘“‘grass” spontaneously growing on the lands is also 
“grass” falling within the ambit of the definition contained in s. 2 (1) (a) of the 
Maharashtra Agricultural Produce Marketing (Regulation) Act, 1968, the accused 
could not claim an exemption in respect of the licence by saying that he was 
merely trading or dealing in grass spontaneously growing on lands. 


In spite of this view of the matter, the prosecution must, I think, fail for want 
of satisfactory evidence to show that during the years 1968-69 onwards, the 
accused in fact was dealing in grass. On this question there is no other evidence 
beyond the word of P.W.I. Ratnakar Khulge, the Secretary of the Market Com- 
mittee, and his evidence shows: that he has no personal knowledge about the facts 
stated by him. On his own showing, he made inquiries with certain persons, but 
the persons with whom inquiries were made were not examined in the Court 
below.‘ One Inspector Pethe is also said to have made certain inquiries and 
submitted a report, but strangely enough Pethe, although present in Court, was 


. not examined in the Court below. The accused in his written statement at exh. 


20 has denied that he was dealing in grass‘ during the relevant period and since 
the presecution led no evidence to establish its case, it is difficult to say that- 
the fact of the accused having been a trader in grass in the relevant period ‘is 
satisfactorily established. Merely because in 1967-68 the accused had obtained 
the necessary licence for trading in grass, it does not by any means follow that even 
during the subsequent years he continued to follow that avocation. The learned 
Magistrate was, under the circumstances, rightin coming to the conclusion that the 
prosecution had failed to establish that during the relevant period the accused was 
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in fact dealing in grass. - Therefore, although the learned Magistrate was not 
right in taking the view that ‘grass’ ” Spontaneously growing on lands did not come 
within the purview of the definition of “agricultural produce” in terms of s. 2 
(1) (a) of the Maharashtra Agricultural Produce Marketing (Regulation) Act, 1963, 
the accused was entitled to an acquittal on the ground that the OPCE aR had 
failed to establish its case on the merits. 


This appeal consequently fails and is dismissed and the order of acquittal 
passed in favour of the accused by the Court below is confirmed. In view of 
the order in the criminal appeal, no separate order is passed on the criminal re- 
vision application. 


Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Bhole. 
THE CHARITY COMMISSIONER, BOMBAY v. SYED YASIN”. 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 50, 2 (4)-—Bombay Civil Courts Act (XIV 
of 1869), See. 16—~-Wheiher District Judge can transfer suit filed in his Court under s. 50 of 
Bom. Act XXIX of 1950 to Assistant Judge—Assistant Judge whether can dispose of such 
suit—Appeal against decision of Assistant di in suit whether lies to District Judge or 
High Court. : 


When a suit is instituted under s. 50 of the Bombay Public Trusts Act, 1950, in the Dis- 
trict Court, the District Judge under s. 16 of the Bombay Civil Courts Act, 1869, may 
transfer to any Assistant Judge subordinate to him such original suits of which the subject 
matter does not amount to fifteen thousand rupees. The Assistant Judge has jurisdic- 
tion to dispose of these suits under s. 16 (2) of the latter Act. An appeal against the de- 
cision of the Assistant Judge in such suits lies only to the District Judge and not to the 
High Court where the value of the subject-matter of the suits does not exceed ten thous- 
and rupees. 

Dahyabhai v. Suleman Isajit, referred to. 


THE facts appear in the judgment. 


C. 8S. Dharmadhikari, Additional Government Pleader, for the applicant. 
M. W. Samudra, for opponent No. 1. 
M. P. Deshmukh, for opponents Nos. 8 to 7, 9 and 11 to 18. 


‘Boorse J. Being aggrieved by the order passed by the Joint District Judge, 
Akola, in an appeal, the Charity Commissioner of the State of Maharshtra, has 
‘come here in revision. 


The plaintiffs Syed Yasin and Hussainkhan had filed a suit under s. 50 of the 
Bombay Public Trusts Act in the Court of the District Judge, Akola, with a 
prayer that some of the trustees of Naigaon Masjid Trust, Akola, should be re- 
moved, and they also wanted a direction for appointment of new trustees. There 
were other incidental prayers. This suit was filed in the District Court and the 
District Judge transferred the suit for disposal to the Assistant Judge, Akola. 
The learned Assistant Judge dismissed the suit and, therefore, the plaintiffs filed 
an appeal before the District Judge. A preliminary objection on behalf of the 
applicants here was raised as to the tenability of the appeal. The learned Joint 
District Judge rejected the preliminary objection and ordered the appeal to 
proceed. This revision was heard by my learned brother Mr. Justice Chandurkar 
on October 8 and 9, 19790. 


*Decided, February 23, 1971. Civil Re- 1 [1962] 3 Guj. L.R. 877. 
vision Application No. 2838 of 1970. 
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A question whether a suit under s. 50 of the Bombay Public Trusts Act can 
be transferred to the Assistant Judge was also raised there. It was not possible 
for my learned brother to ascertain from the record. how the suit was transferrd to 
the Assistant Judge for trial. In order therefore to know whether the suit was 
in fact properly transferred, a report was called from the District Judge, Akola, 
as tọ how the suit was transferred by him and on what date the order for transfer 
was passed. We have now, received the report of the District Judge, Akola. 
The District Judge, Akola, had by an order dated June 10, 1968 transferred 
certain civil matters including Civil Suit No. 1 of 1967 which is the subject- 
matter of this revision to the Assistant Judge, Akola, for disposal according to 
law. This order appeared to be under s. 16 of the Bombay Civil Courts Act 
whereunder the District Judge may refer to any Assistant Judge subordinate to 
him original suits of which the subject-matter did not exceed Rs. 15,000. The 
Assistant Judge under s. 16 shall have jurisdiction to try such suits and to 
dispose of such applications. 

It is now contended on behalf of the applicant that the learned Joint District 
Judge should have seen that he had no jurisdiction to entertain the appeal before 
him as it should have been filed, according to the learned Additional Government 
Pleader, in the High Court. It is further contended that although the subject- 
matter in dispute was valued at Rs. 1,000, the plaintiffs have also stated in 
their plaint that they were not able to state the pecuniary value of the subject- 
matter in dispute and, therefore, it was incumbent on the learned District Judge 
to enquire about the correct value of the subject-matter of the dispute before 
entertaining any appeal. Now, let us, therefore, see what exactly has happened 
in the Courts below. 

The plaintiffs have admittedly filed this suit under s. 50 of the Bombay Public 
Trusts Act and valued for the purposes of Court-feo a fixed fee of Rs. 30 and 
for the purposes of jurisdiction Rs. 1,000. The applicant hore has given his written 
statement in the Court below at exh. 27 but did not raise any objection to the 
jurisdiction of the Court. Although the plaintiffs after valuing for the purposes 
of jurisdiction at Rs. 1,000 has stated in para. 11 of their plaint that it was not 
possible for them to state the pecuniary value of the reliefs claimed and, therefore, 
it was not possible to state the pecuniary value of the suit, nothing was said by 
the applicant here in his written statement. The other defendants have also in so 

` far as para. 11 of the plaint is concerned have merely mentioned that the contents 
of this para are formal and therefore need not be replied. It is, therefore, clear 
from the record that neither the applicant here nor the other defendants have 
raised any objection to the value of Rs. 1,000 in the plaint for the purposes of 
jurisdiction. This Court, therefore, cannot allow the applicant to raise any 
such contentions now at this stage of the proceedings. 

The only point therefore that remains for consideration is whother the appeal 
from the order passed by the Assistant Judge lies to the District Judge or whether 
it lies to the High Court. 

We are admittedly concerned with a suit relating to a public trust under s. 50 
of the Bombay Public Trusts Act. Under this section, the Charity Commissioner 
after making such enquiry as he thinks necessary, or two or more persons having 
an interest in the trust and having obtained the consent in writing of the Charity 
Commissioner as provided in s. 51 may institute a suit whether contentious or 
not in the Court within the local limits of whose jurisdiction the whole 


’ or part of the subject-matter of the trust is situate, to obtain a decree for any 


of the reliefs mentioned in the section. The expression ‘‘Court” in s. 50 is also 
defined in s. 2 (4) of the said Act. Under this section ‘‘Court” means in 
Greater Bombay, the City Civil Court and elsewhere the District Court. Therefore, 
suits relating to public trusts under s. 50 have to be instituted in the District 
Court. The instant suit was also instituted in the District Court. The learned 
District Judge, after it was instituted, transferred amongst other civil matters 
also the instant civil suit No. 1 of 1967 to the Court of the Assistant Judge, Akola 
ae disposal on June 10, 1968. This he did under s. 16 of the Bombay Civil 
ourts Act. 
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Section 16 of the Bombay Civil Courts Act is as follows : 


“16, The District Judge may refer to any Assistant Judge subordinate to him original 
suits of which the subject-matter does not amount to fifteen thousand rupees in amount or 
value, applications or references under special Acts, and miscellaneous applications. 

The Assistant Judge shall have jurisdiction to try such suits and to dispose of such appli- 
cations or references. 

Where the Assistant Judge’s decrees and orders in such cases are appealable, the appeal 
shall lie to the District Judge or to the High Court according as the amount or value of the 
subject-matter does not exceed or exceeds ten thousand rupees,” 


The language of s. 16 clearly shows that the District Judge can transfer to 
any Assistant Judge original suits of which the subject-matter does not amount 
to fifteen thousand rupees in amount or value. We have seen that the plaintiffs 
have valued their civil suit for the purposes of jurisdiction at Rs. 1,000. No 
objection was raised to this value. The District Judge therefore can properly 
transfer this suit under s. 16 of the Bombay Civil Courts Act to the Assistant 
. Judge who also has jurisdiction to try such suits and to dispose of such suits. . 


Now, under the scheme of the Bombay Civil Courts Act, there shall be in each 
district a District Court presided over by the District Judge. The District Judge 
shall ordinarily hold the District Court at the sadar station in the district but may 

with the previous sanction of the High Court hold it elsewhere within the dis- 
trict. The District Court also under the scheme is the principal Court of original 
civil jurisdiction in the district within the meaning of the Code of Civil Proce- 
dure. Moreover, except, as provided in ss. 16,17 and 26, the District Court shall 
be the Court of Appeal from all decrees and orders passed by the subordinate 
Courts from which an appeal lies under any law for.the time being in force. The 
scheme of the said Act also contemplates appointment of the District Judge or 
the Assistant Judge by the State Government in any district to be also a Joint 
Judge in another district. The State Government also may appoint one or more 
Assistants to the District Judge, and they are the Assistant Judges. The Assis- 
tant Judges have to ordinarily hold their Courts at the same place as the Dis- 
trict Judge, but the Assistant Judge may also hold his Court elsewhere within 
the district whenever the Disrtict Judge shall with the previous sanction of the 
High Court direct him so to do. Therefore, the District Judge as well as tho 
Assistant Judges constitute the District Court which is the principal Court of 
the original civil jurisdiction in the district within the meaning of the Civil Pro- 
cedure Code. Under s. 2 (4) of the Civil Procedure Code, “‘district”? means the 
local limits of the jurisdiction of a principal civil Court of original jurisdiction 
hereinafter called a ‘‘District Court’? and includes the local limits of the ordi- 
nary original civil jurisdiction as also a High Court. Therefore, under the sche- 
me of the Bombay Civil Courts Act, there is only one District Court and the As- 
sistant Judges attached. to this Court are only all Assistants to the District Court. 
When therefore a suit is instituted under s. 50 of the Bombay Public Trusts 
Act in the District Court, the District Judge under s. 16 of the Bombay Civil 
Courts Act may transfer to any Assistant Judge subordinate to him such original 
suits of which the subject matter does not amount to fifteen thousand rupees. 
It appears to me, therefore, that the transfer by the District Judge to the 
Assistant Judge for disposal of this suit is quite legal and proper. 


Now, turning to the principal question as to whether the appeal against the 
order of the Assistant Judge lies before the District Judge or the High Court, 
we have to look again at.s. 16 of the Bombay Civil Courts Act. Under s. 16, 
where the Assistant Judge’s decrees and orders in such cases are appealable, the 
appeal shall lie to the District Judge if the amount or value of the subject-matter 
does not exceed ten thousand rupees. Such an appeal will lie to the High Court 
only when the amount or value of the subject-matter exceeds ten thousand ru- 
pees. We have seen that the plaintiffs have valued the subject-matter at Rs. 
1,000. No objection to this value was taken either by the applicant here nor by 
any other party in the suit before the Assistant Judge. It was also not taken 
before the District Judge when the preliminary objection to the. maintainability 


? 


“ 
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of the appeal was raised by the Charity Commissioner. The ground given in 
the preliminary objection was that the jurisdiction of the Assistant Judge, Akola, 
was conourrent to that of the District Judge and when the suit was dismissed by 
the Assistant Judge, the appeal would lie only to the High Court. The 
objection was, therefore, that the District Judge has no jurisdiction to try the, 
appeal. Therefore, even in this preliminary objection before the learned Dis- 
trict Judge where the appeal was filed, no objection was taken as to the amount 
or value of the subject-matter. In that event, under s. 16 of the Bombay Civil 
Courts Act, the appeal would lie only to the District Judge and not to the High 
Court because the value of the subject-matter of the instant suit does not exceed 
ten thousand rupees. 

A point is also raised here as to the competency of the Assistant Judge in dis- 
posing of the suit under s. 50 of the Bombay Public Trusts Act. It is contended 
that the suit could only be heard and disposed of by the District Judge who con- 
stituted the District Court and the learned Assistant Judge was not competent 
to hear the application. It is contended that the’ Assistant Judge could not be 
said to constitute the District Court and that the application could not there- 
fore be heard by the Assistant Judge. It does not however appear to me that 
this contention is correct because of the scheme of the Bombay Civil Courts Act. 
' In Dahyabhai v. Suleman Isaji+, the Gujarat High Court was dealing with s. 72 
. of the Bombay Public Trusts Act and s. 16 of the Civil Courts Act. That High 
Court was dealing with the question as to what constituted the District Court. 
it was also held by that Court that once an application was made to the District 
Judge, the District Judge can refer such applications to an Assistant Judge 
subordinate to him under s. 16 (1) of the Bombay Civil Courts Act and the Assis- 
tant Judge has jurisdiction to dispose of such applications under sub-s. (2) of that 
section. 

For the aforesaid reasons, therefore, this revision application cannot be enter- 
tained. I, therefore, confirm the order of the learned Joint District J udge and 
dismiss this -revision application with -costs. 


Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Bhole. 
MADANSA ANNASA JAIN v. UNION OF INDIA*. 


Indian Limitation Act (IX of 1908), Secs. 31, 48—Suit against carrier for compensation for non- 
delivery or conversion. of goods whether governed by art. 31 or 48. 


A suit against a carrier for compensation for non-delivery of goods whether it is non- 
delivery simpliciter or whether it is due to conversion, misappropriation or any other rea- 
son is governed by art. 31 of the Indian Limitation Act, 1908. 

Martab Ali v. Union, of Indiat and Venkatasubba Rao v. The Asiatic Steam Navigation 
Co., Calcutta? agreed with. 

Union of India v. Alladad F. Pathan®, Governor General-in Council v. Musaddi Lals, 
Palanichami v. G.-G. in Council and Secy. of State v. Simla Footwear Co.*, referred to. 


THE facts appear in the judgment. 


D. N. Belekar and Y. R. Dandige, for the applicant. 
K. V. Tambe and W. K. Sheorey, for opponents Nos. 1 (a) and 1 (b). 


Buore J. This is an application in revision by the plaintiff against the decree 
and judgment, dismissing his suit, passed by the Court of the Small Causes, Akola. 


1 [1962] 3 Guj L.R. 877. [1916] A.LR. Mad. 314. 

"Decided, January 7, 1970. Civil Revi- 3 [1960] A.LR. Mys. 288. 
sion Application No. 25 of 1965. 4 [1961] A.IL.R. S.C. 725. 

1 (1953) 56 Bom. L.R. 150, s.c. [1954] 5 [1946] A.I.R. Mad. 1833. 
A.LR. Bom. 297, 6 [1935] A.LR. All. 601. 


2 (1915) LER. 89 Mad. 1, F.B., SC. 
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The plaintiff filed a suit against the Union of India representing the Central 
Railway Administration, Bombay, as well as the Northern Railway Administra- 
tion, New Delhi, for compensation for non-delivery of goods as well as for con- 
version of goods. The case of the plaintiff is that on January 5, 1962 one Amar- 
nath Harindramohan, a commission agent of Tanakpur, booked five bags of stoke- 
flowers from Tanakpur Railway Station on the Northern Railway to Akola Railway 
Station on the Central Railway under a railway receipt. Lhe consignment was 
booked to self and the railway receipt was endorsed in favour of the plaintiff. 
„It was sent through the Akola branch of the Allahabad Bank. The plaintiff depo- 
“sited the necessary sum in the Bank and obtained the railway receipt for the pur- 
pose of presenting it to the railway authorities at Akola. The plaintiff presented 
the railway receipt many times but he.-was informed that the goods had not yet 
arrived at the destination. Because the plaintiff did not get any goods till June 
6, 1962 therefore he preferred a claim to the Central Railway on that date. The 
Claims Supreintendent by his letter dated July 25, 1962 asked the plaintiff to 
send the original railway receipt and the Bijak. However, he received another 
letter from the Chief Commercial Superintendent, Central Railway, Bombay, 
on July 27, 1962 intimating that 5 bags of stoke-flowers had been received at 
Akola Railway Station on February 7, 1962 and were lying there undelivered 
and that the plaintiff should take delivery of the same after identification and 
„after presenting the original railway receipt and on payment of the freight char- 
ges, if any. The plaintiff received this letter on July 31, 1962 at Bashim. 

Because of the letter from the Chief Commercial Superintendent, the plaintiff 
went to Akola Railway Station on August 2, 1962 to take the delivery of the goods. 
He was, however, informed by the Station Master there that the goods were 
sold by public auction on July 28, 1962 for a sum of Rs. 112 and that the Chief 
Commercial Superintendent, Central Railway, had already been informed of the 
same. The plaintiff, therefore, sent the railway reccipt and the original Bijak 
to the Claims Superintendent, Central Railway, and claimed compensation for 
non-delivery and conversion of his goods. He did not getany reply. Therefore, 
he served a notice under s. 80 of the Civil Proceduro Code claiming loss on account of 
non-delivery of the goods. Thereaftor, he filed the civil suit on September 9, 
1963. The cause of action as mentioned by the plaintiff in the civil suit was on 
August 2, 1962 when he finally came to know that the goods could not be deli- 
veréd to him as they were sold by auction. 

The Northern Railway Administration did not file a reply but the Central 
Railway Administration contested the claim and claimed that there was no con- 
version of the plaintiff’s goods and that the suit was barred by limitation as it 
was filed beyond one year from the date when the goods ought to have been 
delivered to the plaintiff. They have also mentioned that five bags of stoke- 
flowers were received at Akola railway station on February 7, 1962 and were 
lying there and the plaintiff did not claim the same 

The trial Court was requested to decide only the issue of limitation and there- 
fore after finding out of the value of the suit consignment he decided the question 
of limitation. The contention on behalf of the. defendent before the trial Court 
was that art. 31 of the First Schedule of the Limitation Act was applicable to the 
facts of this case and as the suit had been filed beyond one year from the dato 
on which goods ought to have been delivered, it was barred by limitation. The 
defendant relied upon the ruling in Mariab Ali v. Union of India+ On the other 
hand, the plea of the plaintiff was that art. 48 of the First Schedule of the Limita- 
tion Act was applicable and therefore the suit was in time because it was filed 
before the prescribed period of three years. The learned Small Causes Court 
Judge relying on the case of Martab Ali v. Union of India came to a finding that 
art. 31 was applicable to the facts of the case and therefore dismissed the plain- 
tiff’s suit. This order is thallenged here. 

The only point that is raised here therefore is that whether the plaintiff’s suit 
is or is not barred by limitation. 


1 (1958) 56 Bom. L.R. 150, s.c. [1954] A.I.R. Bom. 297, 
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It is admitted that we are here governed by the old Limitation Act and not 
bythe new Limitation Act, because the goods were despatched on January 5, 
1962. The case of the plaintiff is that the cause of action arose on August 2, 
1962 when he finally came to know that the goods could not be delivered to him 
as they were sold by auction. On the other hand, the contention of the learned 
advocate for the opponents-defendants is that this is a suit which is governed 
‘by art. 31 of the First Schedule of the Limitation Act and, therefore, the period 
would start running from the time when the goods ought to have been delivered. 
It is common ground that when the goods were despatched on January 5, 1962 
from Tanakpur to Akola, the goods in the ordinary course would have reached 
by about February 5, 1962 or February 12, 1962. If we come to a conclusion 
that art. 81 is applicable then the suit would be out of time because it was filed 
on September 9, 1963 and because the period of limitation is one year. If, how- 
ever, we come to a conclusion that art. 48 is applicable then the period of limi- 
tation being three years, the suit will be within time. 


The point, therefore, that arises here for consideration is to see whether art. 
31 applies or art. 48 applies to the facts and circumstances of this case.. 


The trial Court relied upon a finding in Mariab Ali v. Union of India and the 
learned advocate for the petitioner contends here that the ruling in this Bombay 
case is not correct and therefore the ruling has to be reviewed. On the other 
hand, the learned advocate for the opponents contends here that that ruling is 
correct as that has beon approved also by the Supreme Court in Governor-General- 
in-Council v. Musaddi Lal?. Let us see whether art. 81 is applicable or art. 48 
is applicable. In Mariab Ali v. Union of India, Mr. Justico Desai was consider- 
ing a case of goods which did not reach the destination because of serious dis- 
turbances and riots in the Punjab. They were despatched from Gujranwalla 
Railway Station in the Punjab. The plaintiff, thereforo, based his cause of 
action on loss suffered by him by reason of wrongful detention or non-delivery 
of the bales and in the alternative on wrongful conversion of the bales. . No 
notice, in that case, was alleged to have been given by the plaintiff under s. 77 
of the Railways Act. While considering s. 77 of the Railways Act, Mr. Justice 
Desai observed during the course of his judgment that on a.plain reading of the 
section, it clearly shows that it was incumbent on the consignor to notify to the 
railway administration his claim for compensation for loss, destruction or dete- 
rioration in respect of goods delivered for carriage within six months from the 
date of the delivery of the goods. The point was raised before him that the 
plaintiff had not notified to the railway administration his claim as required by 
s. 77 of the Railways Act. While considering this contention as well as while 
considering the basis of the cause of action of the plain iff, the learned Judge 
was trying to find out the meaning of the word “loss” ins.77. Many cases were 
cited there. He camo to the conclusion that the word ‘‘loss” should not be given 
any restricted meaning. According to him, therefore, the word “loss” in s. 77 
did include the entire claim made by the plaintiff whether on the footing of non- 
dolivery or negligence or wrongful detention or conversion on the part of the rail- 
way administration. It is on the basis of this finding that he considered the 
contentions raised before him regarding limitation. On behalf of the defendant, 
reliance was placed on arts. 30 and 81 of the First Schedule to the Indian Limi- 
tation Act. On behalf of the other side, it was urged that art. 48 was applicable 
to the facts of that case. It was observed by him that art. 48 is a general 
article and its operation would be excluded by the specific articles which deal 
with suits against carriers as such. According to him, therefore, art. 81 must 
apply to all cases of claims for non-dclivery of goods irrespective of the question 
whether the suit was laid in contract or tort as was. decided in the Full Bench 
case Venkatasubba Rao v. The Asiatic Steam Navigation Oo., Calcutta. The 
case according to him could not fall within the purview of art. 48. 


2 [1961] A.I.R. S.C. 725. A.LR. Mad, 814. 
3 [1915] LL.R. 39 Mad. 1, F.B., s.c, [1916] 
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“Now article 81 is as follows: 


“Against a carrier for One year. When the goods 
compensation for non- ought to be delivered.” 
delivery of, or delay in delivering, 
goods. 

Article 48 is as follows : 

“For specific moveable Three years. When the person having 
property lost or acquired by theft, or ; . the right to the possess- 
dishonest misappropriation or conver- ion of the property 
sion, or for compensation for wrongfully first learns in 
taking or detaining the same. whose possession it is.” 


The learned advocate for the petitioner has also pleaded that the facts of our 
case might even be within the purview of art. 49. Article 49 is as follows: 


“For other specific Three years. When the property 
moveable property, or is wrongfully 
for compensation for . taken or injured, 
wrongfully taking or ` or when the detaincr’s 
injuring or wrongfully possession becomes 
detaining the same. unlawful.” 


It is clear from the language in art. 48 that the article is a special one whereas 
art. 49 is a general provision.” It is now a well-ostablished rule that where a 
special provision applies, the general provision does not apply. Article 48 deals 
only with specific moveable property which falls under one of the two classes 
mentioned. therein. No other kind of moveable property is affected by this 
article. If the case is not covered by art. 48, then art. 49 would apply But 
so far as art. 81 is concerned, this article is more specific than art. 48. A suit 
against a carrier for compensation for non-delivery of goods obviously appears 
to be governed by art. 81. The non-delivery of goods can be as a result of con- 
version or for any other reason. Therefore, the view taken by Mr. Justice Desai 
in the above cited case, with respect, appears to be correct. Therefore, a suit 
against a carrier for compensation for non-delivery of goods, whether it is non- 
delivery simpliciter or whether it is due to conversion, misappropriation or any 
other reason ought to be governed by art. 81. If that is so, then a suit for com- 
pensation for such non-delivery must be brought within one year no matter 
what the circumstances are which occasioned the non-delivery. 

But the learned advocate for the petitioner relies on Union of India v. Alladad 
F. Pathan*, This was a case of wrongful refusal to deliver the goods and there- 
fore it was said to be an act of conversion: The Mysore High Court on those 
facts observed that in such a case, the rule of law that a consignee was bound to 
take the delivery of the goods, when the Railway administration offers to deliver 
them even if they are in a damaged condition when they arrived at the destina- 
tion and that he should thereafter proceed to claim such compensation as he 
might be entitled to in respect of the injury caused to his goods has no applica- 
tion; that in offering to deliver the goods nearly 4 months after their arrival at 
destination there was unjustifiable delay and the consignee was entitled to refuse 
to take the delivery of goods of which there had been conversion. Such a suit 
according to the High Court being not a suit for the recovery of compensation 
for loss; destruction or deterioration of the goods, but being one for compensation 
for conversion, will not attract art. 31 but art. 49. Although the Mysore High Court 
observed that art. 49 will be applicable, yet they were of the view that evon if 
art. 81 was applicable that suit was within time, for reasons given by the High 
Court during the course of their judgment. But I must now mention here that 
the Supreme Court. has also approved the decision in Martab Ali v. Union of 
India in Governor-General-in-Council v. Musaddi Lal. That Court also was con- 
sidering a case for loss on account of non-delivery.. A bale of cloth was despatch- 
ed and that did not reach the destination and the Railway administration were 


4 [1960] A.LR. Mys. 283. 
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unable despite efforts to trace the same. Failing to obtain satisfaction. for the 
loss suffered by the plaintiff he had served a composite notice under s. 77 of the 
Indian Railways Act and s. 80 of the Civil Procedure Code and thereafter filed 
the suit for loss on account of non-delivery. After considering s. 77, the Sup- 
reme Court was dealing with the point of limitation. The Supreme Court obser- 
ved in para. 6 that there are undoubtedly two distinct articles, arts. 80 and 31 
of the First Schedule of the Indian Limitation Act dealing’with limitation for 
suits for compensation against carriers, that art. 80 prescribes the period of limi- 
tation for suits against a carrier for compensation againt loss or-injury to goods 
and art. 81 prescribes the period of limitation for suits for compensation against 
a carrier for non-delivery or delay in delivering the goods. While discussing this 
point of limitation, their Lordships also observed that they -were unable to 
project the provisions of arts. 80 and 81 of the Limitation Act upon ss. 72 
and 77 of the Railways Act and to hold that a suit for compensation for loss be- 
cause of non-delivery of goods did not fall within s. 77. They observed that this 
view was supported by a large volume of authority in the Courts in India, and 
one of the cases cited with approval was Mariab Ali’s case. They differed from 
certain cases of the Allahabad High Court and Patna High Court cited by them. 
_ Evidently, therefore, art. 81 which is with respect to a carrier will be the relevant 
article in so far as the facts and circumstances of this case are concerned. It is 
more specific than art. 48 and the instant suit with which we are concerned was 
for compensation for non-delivery of the goods. This view is also supported 
in Venkatasubba Rao v. The Asiatic Steam Navigation Co., Calcutta. That Court 
was also dealing with non-delivery of goods and it was a suit against a carrier. 


The learned advocate for the petitionor also relies upon art. 36 of the First 
Schedule of the Indian Limitation Act. This is for compensation for-any mal- 
feasance, misfeasance or non-feasance independent of contract and not herein 
specially provided for in the First Schedule. The period of limitation is two years 
from the date when the malfcasance, misfeasance or non-feasance takes place. 
It is difficult for me to agree with him, because the suit with which we are con- 
cerned could not be said to be independent of any contract. In fact, the deli- 
very of goods to the plaintiff is based on a contract between him and the railway 
administration. But the learned advocate for the petitioner says that the 
railway administration had auctioned his goods without any notice to him. He 
says that under ss. 55 and 56 of the Railways Act, he ought to have, been given 
a notice. According to him, therefore, the railway administration are liable 
for compensation for this mal-feasance or misfeasance. It-is, however, difficult 
for me to agree for the aforesaid reasons. Moreover, as mentioned above, art. 31 
is a special article provided for and as observed by the Madras High Court in 
Venkatasubba -Rao v. The Asatic Steam Navigation Co., Calcutta, the legislature 
indicated an intention that art. 81 should apply to a claim against a carrier 
for compensation for non-delivery of goods irrespective of the question 
whether the suit was laid in contract or in tort. Moreover, the plaintiff 
docs not appear to have filed the suit on the basis of tort at all. Although he 
mentioned in para. 8 of his plaint that the auction was highly inequitable, illegal 
and wrongful, he further says that because of this he suffered a loss of Rs. 
354-61 and therefore the defendant was liable to pay this sum to the plaintiff 
as compensation by way of damages for the non-delivery and conversion of his 
goods: therefore, his claim appears to be based upon non-delivery and conversion 
of his goods. Looking from this point of view also, the contention raised by the 
learned counsel for the petitioner is without substance. 


The learned advocate for the petitioner also relies on Palanichami v. G.-G. in 
Council® and Secy. of State v. Simla Footwear Co®, I, however, think that the 
facts and circumstances of these cases cannot be compared with the facts and 
circumstances of the case with which we are concerned. The Madras case was 
a case where the Madras High Court was concerned with a suit for damages for 
loss of a part of goods in railway transit. That was a case in which a railway 


5 [1946] A.LR. Mad. 183. G6 [1985] A.LR. AU. 601. 
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company tried to trace some of the goods and ultimately informed that lost goods 
could not be delivered. Part of the consignment had already been delivered on 
an earlier date and part remained to be delivered. It-is in the context of these 
circumstances that the Court held that the time to institute suits against rail- 
way company for compensation of lost articles under s. 80, Railways ‘Act (1890), 
would begin to run under art. 81, Limitation Act, from after a definite refusal 
or declaration of inability to deliver by the railway company held responsible 
to deliver the lost goods. We are hore not concerned with any part of the 
consignment having. been delivered on an earlier date and part remaining to be 
delivered or any enquiry being made by the railways. The Allahabad case also 
was a case where the properties were sold by the auction-sale against the express 
direction of the plaintiff. Jt was in that context that the Allahabad High Court 
held that that suit was governed by art., 48. 


It appears to me therefore that the order of the trial Court is quite legal and 
proper and this revision application, therefore, should fail. I, therefore, dis- 
miss it with costs. 


Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Bhole. 


BANDULAL RADHAKISAN v. HARIHAR RAMCHANDRA SANSTHAN, 
- AKOLA*. 


Promissory EEA note executed by Vakiwaidar in name of Sansthan—Loan utilized 
for purposes of Sansthan—Vahkiwatdar not excluding his personal liability on face of promi- 
ssory note—Whether Vahtwatdar incurs ones liability~Negotiable Instruments Act (XXVI 
of 1881), See. 28. 


A, promissory note was executed in favour of the plaintiff in the name of “Shri Harihar 
Ramchandra Sansthan by Vahiwatdar Radhakisan Narayandas Agarwal”. In a suit by 
the plaintiff on the basis of the promissory note, the Vahiwatdar contended that he was 
not personally liable for the claim and that the loan was utilised for the liabilities of 
the Sansthan :— 

Held, that the word ‘‘Vahiwatdar” was merely a descriptive or decorative word, and 

that unless the Vahiwatdar had unequivocally and clearly disclaimed in some portion 
of the promissory note his own responsibility and mentioned the name of the person really 
liable, he could not escape liability. 

Balavenkatarama v. Maruthamuthu!, Rama Variar v. Ananthanarayana’®, Sriramulu v. 
“Pundarikakshayya®, Niladri Sahu v. Mahant Chaturbhuj Das, Sadasuk v. Sir Kishan 
Pershad,® ‘Yeluri Satyanarayana v. Yeluri Mallayya® and Venkatabalagurumurthi Chettiar 
v. Balakrishna Odayar’, referred to. 


THE facts are stated in the judgment. 


G. M. Joshi, for the applicant. 
K. H. Deshpande, for opponent No. 1. i ° 
M. W, Samudra, for opponent No. 


Buzore J. This is an application in revision by the original defendant No. 1 
from a decree passed by the Small Causes Court Judge, Akola. The plaintiff 
had filed a suit on the basis of a promissory note executed by Shri Harihar Ram- 
chandra Sansthan, through Vahiwatdar Radhakisan Narayandas Agarwal, who 
is defendant No.1. Defendant No. 1 contested the suit by stating that he was not 


“Decided, January 9, 1970. Civil Revision 4 (1926) L.R. 53 LA. 258, s.c. 28 Bom. 
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personally liable for the claim. On the other hand, he had incurred the loan as 
a Vahiwatdar of the Sansthan and that he had also utilised the money for the 
liabilities of the Sansthan. The learned Judge found after hearing the suit that 
the loan in question was incurred for the necessity of the Sansthan but also found 
that defendant No. 1 was personally liable for the suit claim. Accordingly, 
therefore, he decreed in favour of the plaintiff. -The plaintiff was ordered ‘to 
recover from Radhakisan Narayendas Agarwal, defendant No. 1, Rs. 475 with 
costs and furture interest. The suit against Shri Harihar Ramchandra Sans- 
than ‘and the receiver, who was defendant No. 2, was dismissed. This decree is 
-challenged here by defendant No. 1. The point, therefore, that arises here for 
consideration is to see whether the decree of the trial Court is legal and proper. 

The learnéd advocate for the applicant contends here that the learned Small 
Causes Court Judge relied only on the rulings in Balavenkatarama v. Marutha- 
muthu? as well as on the rulings in Rama Variar v. Ananthanarayana® and de- 
creed the claim of the plaintiff. According to him, this decree by the trial Court 
on the basis of these two Madras cases is erroneous. On the other hand, the 
learned advocates for the two opponents here contend that the principles laid 
down in those two Madras cases are now settled and, therefore, the learned Small 
Causes Court Judge was right in following the principles laid down there. Let us 
see whether the contention of the learned advocate for the applicant is correct. 

Mr, Justice Patanjali Sastri, in Balavenkatarama v. Maruthamuthu, was con- 
sidering s. 28 of the Negotiable Instruments Act. He was considering the pro- 
missory notes executed by the trustees or managers of a temple who had bor- 
rowed money. It was contended before that Court that though s. 28 of the Ne- 
gotiable Instruments Act did not in terms cover promissory notes executed by 
trustees, the principle underlying the provision applied to such cases. Section 
28 provides that an agent who signs his name to.a promissory note, bill of ex- 
change or cheque without indicating thereon that he signs as agent or that he 
does not intend thereby to incur personal responsibility, is liable personally 
on the instrument, to those, who induced him to sign upon the plea that the 
principal only would be held liable. The learned Judge, in that case, has ob- 
served, while dealing with this contention, as follows (p. 248) : 


It is plain that 5. 28 deals only with the liability of agents executing promissory notes 
and does not in terms refer to trustees signing such instruments, but it is urged that the sec- 
tion is based upon a principle of wider application, namely, that a person can, by indicating 
on the instrument that he is signing only in a representative character, exclude his personal 
responsibility, and that if a trustee accordingly uses appropriate language in a promissory note 
to indicate that he is executing it only as trustee he will not be personally liable on the note. 
I find it difficult to accept this contention. It has to be remembered that a promissory note is 
an unconditional undertaking-to pay a certain sum of money and when such an instrument is 
given it necessarily involves a promise to pay by or on behalf of some person who is.capable of 
binding himself by such promise. When a duly authorised agent executes the note in the name 
of the principal, the principal is of course the person bound by the unconditional undertaking 
to pay, and S. 28 provides that it is open for the person signing as agent to exclude his personal 
responsibility by appropriate words indicating that he does not intend thereby to incur such 
liability. But in the case of a trustee or manager of a charity borrowing money on a promis- 
sory note, the undertaking to pay which such execution necessarily imports can be imputed 
only to the executant, as there is no principal who can be bound by such undertaking, and it is 
difficult to see how such a person can borrow on a promissory note without incurring thereby 
personal liability. To attribute to the parties in such cases an intention to exclude the personal 
liability of the executant would in effect be to hullify the unconditional undertaking contained 
in the instrument. Hence it is, I apprehend, that Courts have always inclined to the view that 
trustees or managers borrowing money on promissory notes incur personal liability, and, in 
fact, Mr. Rajah Ayyar was uneble to bring to my notice any case where a trustee executing a 
promissory note was held not liable personally”. 


With respect, these observations appear to be according to the well settled law. 
that a promissory note is an unconditional promise to pay a sum and when such 


1 [1943] ALR. Mad. 247. 2 [1951] A.LR. Mad, 428. 
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a promissory note is executed, it necessarily involves a promise to pay, by or on 
behalf of a person, who is binding himself by such promise. The promissory 
note being an unconditional undertaking to pay, a temple which is an inani- 
mate object cannot undertake to pay the sum as promised. It would be a differ- 
ent case if an authorised agent executes the note in the name of the principal. 
If, therefore, the trustee does not exclude his personal responsibility on the face 
of the promissory note, then the execution necessarily imports that he is the per- 
son who has undertaken to pay the money under the promissory note. 


Similar view was taken by the same High Court (Mr. Justice Vishwantha Sas- 
tri), after considering quite a number of cases, in Rama Variar v. Ananthanarayana. 
That Court at that time was considering a similar promissory note as we have 
in the instant oase. In Sriramulu v. Pundarikakshayya*, although that Court 
was concerned with a cdse of de facto guardian and a minor, they were comparing 
the case of a guardian, who had executed the promissory note on behalf of the 
minor, -with that of a trustee of a temple. During the course of a long judg- 
ment in the case, the Federal Court has observed in para. 29 as follows (p. 226): 


“29. It has been held in a series of eases thet an executor or a trustee cannot by borrow- 
ing money from a person make him creditor of the estate in his hands eveh though the money 
was applied for the purpose of the estate. In Farhall v. Ferhail‘, Mellish L. J. took it to be 
settled law that upon a contract of borrowing made by an executor after the death of the tes- 
tator, the executor is only liable personally and cannot be sued as executor so as to get execu- 
tion against the assets of the testator. The principle enunciated in this case has been applicd 
to the case of an executor or a trustee in a number of cases in this country also. [See Shailen- 
dranath Palit v. Hade Kaza Mane, where some of these cases are collected.] The general rule 
however is.subject to certain exceptions and, in a proper case, the executor or trustee may be 
entitled to be indemnified out of the estate in his charge.” 


It appears, therefore, that a trustee cannot by borrowing money from a creditor 
bind the trust even though the money was applied for the purpose of estate unless 
he excludes his liability on the face of the promissory note. 


The learned advocate for the applicant relies on Niladri Sahu v. Mahant Cha- 
turbhuj Das*, and says that a personal decree was passed against a Mahant; 
it was because he signed personally, although it was for the expenditure of the 
Math. But this was a case in which the Mahant of a math had mortgaged certain 
endowed property in order to discharge loans which were an accumulating bur- 
den upon the endowment. He covenanted personally to pay. This was therc- 
fore a case of a mortgage in which he covenanted personally to pay. I do not 
think this case in any way will help the learned advocaté. He relies also on 
Sadasuk v. Sir Kishan Pershad’. This was a case of a kundi and a question re- 
garding the liability of a principal and an agent was involved. It was observed 
by the Judicial Committee that the name of the person or firm to be charged 
upon a negotiable instrument must be clearly stated on the face or on the back 
of the document, so that the responsibility is made plain and can be instantly 
recognised as the document passes from hand to hand, and further, that the 
principal’s name must be disclosed in such a way that on any fair interpretation 
of the instrument his name is the real name of the person liable. The learned 
advocate argues that the promissory note with which we are concerned is exe- 
cuted in the name of “Shri Harihar Ramchandra Sansthan by Vahiwatdar 
Radhakisan Narayandas Agarwal”. According to him, this description clearly 
shows that’ defendant No. 1 Radhakisan Narayandas Agarwal wasn ot binding 
himself under the. promissory note but was executing the promissory note in a 
way that the trust was executing the promissory note. He says that the trust 
name was disclosed in such a way that the instrument could clearly show which 
real person was liable. It is, however, difficult to accept this cntnention of the 
learned advocate, because the universal rule in so far as the oegotiable instru- 

3 [1949] A.LR. F.C. 218. 6 (1926) L.R. 53 I.A. 253, s.o. 28 Bom. 
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ment is concerned is that a man who puts his name on the promissory note makes 
himself personally. liable, unless he excludes in a way which shows that the pri- 
cipal is liable. This promissory note does not show that the principal was liable. 
This promissory note, on the other hand, shows that defendant No. 1 was liable: 
The word “Vahiwatdar”, as held in several other cases, is merely a descriptive 
or decorative word. Unless he has, therefore, unequivocally and clearly dis- 
claimed in some portion of the document his own responsibility and mentioned 
the name of the person really liable, he cannot escape the liability. 


The learned advocate for the applicant also relies on Yeluri Satyanarayana 
v) Yeluri Mallayya®. This is a Full Bench case of the Madras High Court. A 
promissory note was executed by the mother of the minor defendants. In the 
body of the note the minor defendants were described as the makers with the 
words “represented by their mother and guardian V”, but the note was signed 
by the mother V without any such description attached to her name. The pro- , 
note itself was executed in renewal of an earlier promissory note executed by the 
defendant’s father. It was held by that Court in a suit upon the note, that it 
was binding on the estate of the minor defendants. It was observed that in 
inferring the intention of the parties in such a case one must look at 
all the surrounding circumstances and the liability of the minor in such 
cases under the Hindu Law is not affected by the fact that the promissory note 
was made by the guardian. The case of a guardian stands on a somewhat differ- 
ent footing from the case of an executor or a trustee and this Full Bench case 
is the case of a guardian and a minor. But the learned advocate for the appli- 
cant relies more on the observation of the Court that we should, in a case, look 
at all the surrounding: circumstances and then come to the conclusion regarding 
the liability. It is, therefore, his contention that when defendant No. 1 has 
described the executor in the promissory note as “Harihar Ramchandra Sansthan 
Akola, Vahiwatdar Radhakisan Narayandas Agarwal”, it means that Radhaki- 
san Narayandas Agarwal was.not executing the promissory note, but the trust 
was executing the promissory note. It is, however, difficult to accept this con- 
tention, because the settled law is that the promissory note is an unconditional 
undertaking to pay the money by the executor. The description does not show 
that he has excluded himself from ‘personal liability. These words cannot be 
appropriate to exclude himself from personal liability. 


The learned advocate for the applicant has also invited my attention to Ven- 
katabalagurumurthi Chettiar v. Balakrishna Odayar®. This was not a case of a 
negotiable instrument; but it was a case of a liability on account of a sum which 
represented the balance of money owing to the creditor by the temple for the 
_ supply of groceries to the temple, those groceries having been supplied for the 
purpose of the puja. It was in that context that it was held that the person who 
supplied the goods was entitled to recover their value from out of the temple. 
funds, notwithstanding the fact that at the time when credit was taken the trus- 
tee had some cash on hand. 


Therefore, it appears to me that the decree passed by the trial Court is giie 
legal and proper. The applicant has borrowed the money under a promissory 
note and has incurred a personal liability. This revision, therefore, should fail. 
I, therefore, confirm the decree of the trial Court and dismiss this application with 
costs. l 


Application dismissed. 
8 155 LC. 581. 9 (1980) 60 Mad. L.J. 90. 
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Before Mr, Justice Bhole. 
UNION OF INDIA v. RAMPRASAD MULCHAND AGARWAL". 


Civil Procedure Code (Act V of 1908), Sec. 115—-Application under s. 115 on ground that Court 


erred in holding that mere endorsee of raikoay receipt can sue without proving title, whether 
tenable. Zz : . 


An application under s. 115 of the Civil Procedure Code, 1908, on the ground that the 
lower appellate Court had erred in holding that a mere endorsee of a railway receipt can 
sue without proving his title, is tenable. In such a case the High Court can interfere 
under s. 115 as there is a disregard or violation by a Judge of a rule of law laid down by 
the Supreme Court; in other words, he has acted in exercise. of his jurisdiction but illegally 
or with material irregularity. 

M. L. & B. Corporation v. Bhutnath!, Abbasbhat v. Gulamnabi*® and R. P. Mehta v. I A. 
Sheth’, referred to. 


THE facts are stated in the judgment. 


V. &. Padhye, for the applicant. 
Shankar Anand, for the opponent. 


Buore J. The original defendant Union of India owning South Eastern 
Railway administration has filed this application being aggrieved by the judg- 
ment and decree of the Court of the learned District Judge who has allowed the 
appeal and set aside the decree passed by the trial Court. 


The plaintiff had filed a suit against the defendant for the recovery of a sum 
of Rs. 860 às compensation for short delivery in a consignment of 200 tons of 
mustard oil booked on June 26, 1962 from Bankura to Gondia. The plaintiff 
claimed as an owner of the firm running under the name and style of ‘“Mulchand 
Ramprasad” and as an assignee of the railway receipt. The defendant denied 
the title of the plaintiff and his right to sue. It has also denied the shortage and 
further pleaded that the shortage, if any, was due to defective packing of the con- 
signment and not due to any act of negligence or misconduct on the part of the 


railway administration or its servants and, therefore, the defendant was not 
liable for the plaintiff’s claim. 


The trial Court held that having failed to prove that he paid any considera- 
tion for the railway receipt or the consignment, the plaintiff had no right to sue. 
It further held that the goods consigned were not packed according to packing 
rules and the shortage may have been due to that reason and that, having failed 
to prove negligence or misconduct on the part of the railway administration, 
the plaintiff could not recover compensation for the shortage. The plaintiff's 
suit therefore was dismissed. In an appeal by the plaintiff, the learned District 
Judge also held that he had failed to prove that he had paid any consideration 
for the consignment for the railway receipt or that he had established that he 
was a mere endorsee of the railway receipt. According to the learned District 
Judge, even as an endorsee, he was entitled to sue. The District Judge also 
held that the packing of the consignment did not conform to the packing condi- 
tions prescribed in the Indian’ Railways Act and, although under such circum- 
stances the burden of proving negligence or misconduct of the railway was on the 
plaintiff, as the railway administration did not disclose how it dealt with the 
consignment, negligence or misconduct had to be presumed. On these findings, 
therefore, the learned District Judge set aside the judgment and decree of the 
trial Court and decreed the suit. Against this judgment and decree of the learned 
District Judge, the railway administration has come here in revision. 


* Decided, February 20,1970. Civil Revision 2 [i be] A.I.R. S.C. 1841. 
Application No. 882 of 1965, 3 [1964] A.I.R. S.C. 1676. 
L [1964] ALR. S.C. 1336. 
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The trial Court has framed a number of issues and one of the issues was whe- 
ther the plaintiff was the owner and assignee of the suit consignment. He came 
to the conclusion that he is neither an owner nor an assignee but an endorsee. In 
a similar way, the learned District Judge has after framing an issue has come to 
the conclusion that the plaintiff is an endorsee of the railway receipt and that he 
is not an assignee. In other words, both the Courts have come to a finding that 
the plaintiff has not established that he is the owner of the suit consignment but 
it was established that he was merely an endorsee. On the point of packing the 
trial Court also has framed an issue whether the suit consignment was not packed 
and forwarded in compliance with the packing rules and came to the conclusion 
that it was not properly packed. In a similar way, the learned District Judge 
also came to a finding that the consignment was not properly packed. The 
learned advocate for the applicant contends here that the finding of the learned 
District Judge that an endorsee of the railway receipt could file a suit for the 
recovery of a sum on grounds of damages for short delivery is not a correct 
proposition of law. According to him, therefore, the judgment and decree passed 
by the learned District Judge is illegal. On the other hand, it is contended 
by the learned advocate for the opponent that the applicant has filed a revi- 
sion application and under s. 115 of the Civil Procedure Code such an argument 
is untenable. According to him, the High Court can entertain revisions under 
s. 115 only if the subordinate Court appears to have exercised a jurisdiction not 
vested in it by law or to have failed to exercise a jurisdiction so vested or to have 
acted in the exercise of its jurisdiction illegally or with material irregularity. It 
is, therefore, contended by him that the points raised in this revision application 
by the applicant cannot be entertained under s. 115 of the Civil Procedure Code. 
We will, therefore, have to examine whether the application, on the ground 
that the appellate Court erred in holding that as a mere endorses, the plaintiff 
could sue without proving his title, is tenable or is not tenable. 

It is argued by the learned advocate for the applicant that the learned District 
Judge has erred in holding that as a mere endorsee the plaintiff could sue with- 
out proving his title. According to him, this is a wrong proposition of law. He 
invites my attention to Chhangamal v. Dominion of Indiat as well as Union of 
India v. W. P. Factories®, The Division Bench in the Bombay case has held that 
either a consignor can recover compensation on the basis of his contract with the 
railway administration or an owner of goods can sue on the basis of his title. 
This Court has observed in para. 12 of that judgment as follows (p. 279) : 

“,.. The right of action to recover compensation for loss or damage to the goods ordinarily 
vests in the consignor. Where the goods lost or damaged in transit are the subject-matter of a 
contract of sale, the owner of the goods may in the absence of contract to the contrary sue the 
railway administration. Therefore, a consignee who is in possession of a railway receipt duly 
endorsed by the consignor may maintain an action for compensation for loss of the goods co- 
vered thereby, but he can do so not because’ he is the consignee but because he is the owner of 
the goods. A consignor may sue for compensation for loss relying upon the breach of contract 
of consignment, An owner of goods covered by a railway receipt may sue for compensation 
relying upon his title, and the loss of goods by misconduct of the railway administration, But 
a bare consignee, who is not a party to the contract of consignment and who is not the owner 
of the goods, cannot maintain a suit for compensation for loss or damage to the goods. He has 
no cause of action ex contractu nor ex delicto.” 


The Supreme Court in the above cited Union of India’s case was also of the 
view that the question whether title to goods has passed to the consignee or has 
not passed to him has to be decided and it is only the owner of the goods who 
could file a suit for the recovery of damages. It was argued before the Supreme 
Court on behalf of the appellant that the railway receipt is a document of title to 
goods under s. 2(4) of the Indian Sale of Goods Act and as such it is the consignee 
who has title to the goods where the consignor and the consignee are different. 
But this argument was repelled by the following observations (p. 898) : 


1 [1957] A.LR. Bom. 276, s.c. 59 Bom. 2 [1966] A.I.R, S.C. 395. 
L.R. 704. 
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“Ib is true that a railway receipt is a document of title to goods covered by it, but from 
that alone it does not follow, where the consignor and consignee are different, that the consignee 
is necessarily the owner of goods aud the consignor in such circumstances can never be the ow- 
ner-of the goods. The mere fact that the consignee is different from the consignor does not 
necessarily pass title to the goods from the consignor to the consignee, and the question whe- 
ther title to goods has passed to the consignee will have to be decided on other evidence.” 


Unless, according to the Supreme Court, the endorsee is also shown to be the 
owner of the goods, he cannot file a suit. Therefore, the law as laid down is 
that an endorsee cannot file a suit unless he has been shown to be the owner of 
the goods. But, in our case, both the trial Court as well as the learned District 
Judge came to the conclusion that the plaintiff is merely an endorsee and not 
the owner of the goods. The learned District Judge, however, was of the view, 
relying on a decision of the Nagpur High Court in Mulji Deoji v. Union of India’, 
that an endorsee could file a suit. We have seen that our own High Court as 
well as the Supreme Court have ruled that only an owner of the consignment 
can file a suit. An endorsee can file a suit only when he is shown to be the owner 
of the consignment. Evidently, therefore, the learned District Judge has erred 
and has not followed the law as laid ddwn by this Court as well as by the Supreme 
Court. 


Now, therefore, this application will have to be considered in the context of 
the point raised by the learned advocate for the applicant and the law as laid 
down by this Court as well as by the Supreme Court. The learned advocate 
for the opponent invites my attention to ‘MW. L. & B. Corporation v. Bhutnath*, 
as well as other cases in the same volume, Abbasbhai v. Gulamnabi® as well as 
R. P. Mehta v. I. A. Sheth? and argues that this application cannot be entertained 
under s. 115 of the Civil Procedure Code. M. L. & B. Corporation v. Bhutnath 
involved a question of limitation. It is observed in para. 8 that the proposition 
that an erroneous decision on a question of limitation involves the question of 
jurisdiction, applies to cases in which the law definitely ousts the jurisdiction 
of the Court to try certain dispute between the parties and not to cases in which 
there is no such ouster of jurisdiction under the provisions of any law where 
it is left to the Court itself to determine certain matters, as a result of which 
determination the Court has to pass certain order and may, if necessary, proceed 
to decide the dispute between the parties. The: distinction between the two 
classes of cases is that in one, the Court ‘decides a question of law pertaining to 
jurisdiction. In the other, it decides a question within its jurisdiction. In 
Abbasbhai v. Gulamnabi, the Supreme Court were considering certain decision 
of the District'Court. They observed that where the District Court on an erro- 
neous view of s. 12 (3) (b) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, held that the requirements of that provision were complied 
with by the defendant, but it also held that having regard to the circumstances, 
the readiness and willingness contemplated by ‘sub-s. (1) was otherwise establis- 
hed, the High Court had, in exercise of its powers under s. 115, Code of Civil Pro- 
cedure, no authority to set aside the order merely because it was of the opinion 
that the judgment of the District Court was assailable on the ground of error of 
fact or even of law. Jurisdiction to try the suit was conferred upon the Subor- 
dinate Judge by s. 28 (1) (b) of the said Rent Act, and the decree or order passed 
by the Subordinate Judge was by s. 29 (7) (b) subject to appeal to the District 
Court of ‘the district in which he functioned, but all further appeals were by 
sub-s. (2) of s. 29 prohibited. According to the Supreme Court, the power of the 
High Court under s. 115, Code of the Civil Procedure is not thereby excluded, but 
the exercise of that power is, by the terms of. the statute investing it, severely 
restricted. It was further vbserved that the decision of the District Court that 
the tenant established or failed to establish his readiness and willingness to pay 
the standard rent did not affect the jurisdiction of the Court conferred by law 
upon it and by wrongly deciding that the tenant was or was not entitled to pro- 


3 [1957] A.LR. Nag. 81. 5 [1964] A.LR. S.C. 1841. 
4, [1964] A.LRB. S.C. 1886. _. -6 [1964] A.LR. S.C. 1676. 
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tection, the Court did not assume to itself jurisdiction which was not vested in 
it by law nor refused to exercise jurisdiction which was vested in it by law. Nor 
did the Court, by arriving at an erroneous conclusion on the plea of the tenant 
as to his readiness and willingness, act illegally or with material irregularity in 
the exercise of its jurisdiction. R. P. Mehta v. I. A. Sheth is also under the Bom- 
bay Rent Control Act of 1947. The question arose under s. 18 (1) (g) of the 
said Act and it was observed that where the question was whether a decree in 
ejectment should be passed on the ground of personal requirement under s. 18 
(1) (g) of the Bombay Act and where it was proved that the landlord wanted to 
pull down the premises and build another and then occupy it, or whether in such 
a case he had to proceed under cl. (hh) of s. 18 (1), the question was one of inter- 
pretation of these two clauses and the trial Court having full jurisdiction to enter- 
tain the suit under s. 28 of the Act, had jurisdiction to interpret whether cl. (g) 
of s. 18 (1) would apply to the case. According to the Suprme Court, the appel- 
late Court also had jurisdiction to hear the appeal and the High Court could 
not, therefore, entertain and interfere in revision with the decision of the appel- 
late Court even if it had gone wrong on facts or law. 


Now, therefore, the above authorities and also other authorities show that a 
Court which has indisputable jurisdiction to hear a cause has jurisdiction to come 
to a decision, wrong as well as right, and the decision is not open to revision. But 
where the question is one on the decision of which the jurisdiction of the Court 
depends, the Court cannot by an erroneous finding confer on itself a_jurisdic- 
tion which it does not possess and its order therefore is liable to be modified by 
the High Court. On this principle revision has been entertained in some cases 
and revision has not been entertained in the other cases. In so far as our case 
is concerned, the learned District Judge appears to have committed an error in 
coming to the conclusion that an endorsee could file a suit for damages, whereas the 
law laid down by this Court and by the Supreme Court is that only an owner of 
the suit consignment can file a suit, Therefore, this is a case where there is a 
disregard or violation by a Judge of a rule of law laid down by this Court as well 
as the Supreme Court. In other words, he acted in the exercise of his jurisdic- 
tion but illegally or with material irregularity. The mistake in this case, in my 
view, is gross and palpable and it was due to the exercise of jurisdiction illegally 
or with material irregularity. Therefore, if a decision which is complained’ of 
here by the learned advocate for the applicant is vitiated by this gross and pal- 
pable error, that decision has to be revised under s. 115 of the Civil Procedure 
Code. If that is so, then his order is liable to be revised by this Court. 


Admittedly, both the Courts below have held that the plaintiff is an endorsee 
and he is not the owner of the goods. In my view, therefore, the endorsee plain- 
tiff could not have filed this suit at all. His suit, therefore, is untenable. 


The learned advocate for the applicant has also raised a point about the pack- 
ing. It was urged by him that the consignment was not properly packed. But 
it is common ground that the defective packing was not mentioned in the for- 
warding note at all. The forwarding note was in the possession of the railway 
administration, and the railway administration has not produced the same. Un- 
der s. 77-C of the Indian Railways Act, the responsibility of a railway administra- 
tion.for damages of goods in defective condition or defectively packed condition 
is laid down. When any goods tendered to a railway administration are in a 
defective condition as a consequence of which they are liable to damage, the fact 
‘of such condition or improper packing has to be recorded by the consignor or 
his agent in its forwarding note. Therfore, in the absence of any forwarding 
note or in the absence of any mention of defects or ‘improper packing in the for- 
warding note, it will be the responsibility of the railway administration for dama- 
ges. The railway administration therefore cannot in the absence of this proof 
say that the packing was not proper. This finding, however, will be of no help 
to the plaintiff, because I have held that the plaintiff’s suit is not tenable because 


he has not established himself to be the owner of the consignment. R 
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This revision application will have therefore to be allowed. The opponent- 
plaintiff’s suit therefore will have to be dismissed. His suit is dismissed. In 
view of the circumstances of the case, there will be no order as to costs 
throughout. 


Application allowed. 





CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Bhole..” 
PUNJABRAO LAXMANRAO KAWRE v. JANRAO BALAJI KAWRE*. 


Criminal Procedure Code (Act V of 1898), Sec. 147—-Whether proceeding under s. 147 can be 
disposed of on affidavits alone. 


Proceedings under s. 147 of the Criminal Procedure Code, 1898, cannot be disposed 
of by the Magistrate merely ou affidavits of the parties but he must take evidence as laid 
down in s. 147 (1A) of the Code. 


Tue facts appear in the judgment. 


R. D. Saranjame, for the applicant. 
B. R. Mandlekar, for opponent No. 1. : 
M. M. Qazi, Assistant Government Pleader, for opponent No. 2. 


Buote J. Punjabrao Laxmanrao being aggrieved by the order passed in 
criminal revision application by the Additional District Magistrate, Amravati, 
who confirmed the order passed by the Sub-Divisional Magistrate, Daryapur, in 
a proceeding under s. 147, Criminal Procedure Code, has come here in revision. 
On a report from the Station House Officer that there was an apprehension of breach 
of peace between two parties over the right to take water from a well, the Sub- 
Divisional Magistrate passed a preliminary order under s. 145, Criminal Proce- 
dure Code, on July 7, 1969. Later, it was found out by the Sub-Divisional Magis- 
trate during the course of the inquiry that the dispute related to the right of 
taking water. Therefore, he amended the preliminary order purporting it to be made 
under s. 147, Criminal Procedure Code. The parties were directed to file affi- 
davits and documents in support of their respective claims. No evidence was 
recorded in the case. The learned Sub-Divisional Magistrate, relying on the 
affidavits and the documents, passed a final order under s. 147 (2), Criminal 
Procedure Code, prohibiting the applicant here to interfere in exericise of the 
right of the other party, who is the opponent here, to fetch water for irrigation 
purposes from the impugned well situated in the field belonging to the applicant. 


The order passed by the Sub-Divisional Magistrate was confirmed by the 
Additional District Magistrate. The learned Additional District Magistrate did 
not also consider the point whether in a proceeding under s. 147, Criminal Proce- 
dure Code, regular evidence was to be recorded or was not to be recorded. 


The only point that is raised here by the learned advgcate Mr. Saranjame for 
the applicant is that the proceedings under s. 147, Criminal Procedure Code, 
were disposed of although no evidence was recorded. On the other hand, the 
learned. advocate for the opponent Mr. Mandlekar says that a civil suit has 
already been filed by the applicant Punjabrao and, therefore, we need not, now, 
at this stage of the proceedings look into the legality or the illegality of the pro- 
ceedings before the Sub-Divisional Magistrate and take a technical view. I 
cannot accept the contention of Mr. Mandlekar because, if the proceedings were 
vitiated as contended by the learned advocate for the applicant, then the order 
passed by the trial Court will have to be set aside. 


* Decided, November 19, 1970. Criminal Revision Application No, 226 of 1970. 


™ 
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Under s. 147, Criminal Procedure Code, whenever any District Magistrate or 
Sub-Divisional Magistrate. is satisfied from a police-réport or other information, 
that a' dispute likely to cause a breach of the peace exists regarding any alleged 
right of user of any land or water as explained in s. 145, sub-s (2), whether such 
right be claimed as an easement or otherwise, he may make an order in writing 
stating the reasons of his being so satisfied and requiring the parties concerned 
in such dispute to attend the Court in person or by pleader within a time to be 
fixed by such Magistrate and to putin written statements of their respective claims 
and shall thereafter inquire into the matter in the manner hereinafter provided. 
This is now the provision after an amendment by Act No. XXVI of 1955. Be- 
fore the amendment by Act No. XXVI of 1955, the following words “‘in the man- 
ner provided in section 145 and the provision of that section shall, as far as may 
be, be applicable in the case of such inquiry” were in place of the present words 

“in the manner hereinafter provided”. Therefore, by the Amendment of 1955, 
the procedure for inquiry under s. 147, Criminal Procedure Code, is changed. 
That procedure is specifically laid down in s. 147 (1A). The procedure for in- 
quiry under s. 145 was also changed by this Amendment Act-XXVI of 1955 by 
altering sub-s (4) of-s. 145 of the Criminal Procedure Code Under the amended 
s. 145 (4), the Magistrate can rely only on the statements, documents and affida- 
vits put in by the parties for the purpose of deciding the question of possossion. 
But by the Amending Act, as we have seen, the procedure for inquiry under 
s. 147, Criminal Procedure Code, is specifically laid down in sub-s. (1A). Sub- 
section (1A) is as follows: 3 


“The Magistrate shall then peruse the statements so put in, hear the santlen receive all 

such evidence as may be produced by them respectively, consider the effect of such evidence, 
` take such further evidence, if any, as he thinks necessary and, if possible, decide whether such 
right exists and the provisions of section 145 shall, as far as, may be, be applicable in the case 
of such inquiry.” - 
_ It is clearly laid down in the above provision that the.Magistrate shall not 
only peruse the statements of the parties but also hear the parties and also re- 
ceive all such evidence as' may be produced by them and consider the effect of 
such evidence and take such further evidence as he thinks necessary and then 
decide the question of right of water or land. Therefore, by the Amending. Act 
XXVI of 1955, the Magistrate has to follow the procedure as laid down under. sub- 
s. (1A). . Under sub-s. (1A), the Magistrate cannot rely upon.the affidavits only 
but has to receive all such evidence and also take such further evidence for the 
purposes of finding out the rights of parties. I, therefore, think that the learned 
Sub-Divisional Magistrate has committed an error in only relying on the affida- 
vits of the parties and not taking any evidence as is laid down under s. 147 (14), 
Criminal Procedure Code.. The learned District Magistrate, who heard the revision 
application, also fell into an error in relying upon such evidence. It appears 
to me, therefore, that the proceedings are vitated by this illegality. 

Under s. 147, Criminal Procedure Code, where a party claims a right and 
that right is in ‘dispute, the Magistrate is required’ as far as possible to decide 
whether ‘the right claimed exists. Therefore, the Magistrate, in order to find 
‘out the existence of the right claimed, has to make a prima facie inquiry about 
the rights which are claimed by either parties. Such an inquiry is contem- 
‘plated by s. 147 and agspecific procedure is laid down under s 147 (1A) of the 
Criminal Procedure Code. Thatis, however, not the case with proceedings under 
$. 145, Criminal: Procedure Code. Merits of. the claims are not to be ‘seen 
under s. 145. Therefore, the-proceedings under s. 147, Criminal Procedure Code, ' 
cannot obviously be disposed of by affidavits alone. In this case, therefore, 
the proceedings are vitiated. I have, therefore, no-other alternative but to 
set-aside the order passed by the trial Court. 

‘ J, therefore, set aside the order passed by the learned Additional District Mag- 
strate who confirmed the order. -passed by the Sub-Divisional ie pea and 
send back the record and the proceedings for re-trial according to law. `; a 


* 


sie “ag Se r = = Order. set aside. 


' 1970. ] STATE J. NAMDEO DHANNU (A.CR.J.) 583 


APPELLATE CRIMINAL. 
[ NAGPUR BENCH] 


— 


Before Mr. Justice Bhole. 
STATE OF MAHARASHTRA v. NAMDEO DHANND*. 


Bombay Prohibition Act (Bom. XXV of 1949), Sec. 85—Indian Railways Act (IX of 1890), Secs. 
3 (4), 122—Railway yard and place where cabin signals worked whether covered by s. 85 (1) 
of Bom. Act XXV of 1949. 


The phrase ‘tin any place to which the public have or are permitted to have access” in 

s. 85 of the Bombay Prohibition Act, 1949, will govern a railway yard, where although 

' the public may not have a right to go yet are allowed habitually to move around that place. 

Young v. Neilson, Ramkaranial v. Emperor? In re Muthuswami Iyer, Cawasji M. 

Shroff v. G.I. P. Railway Company,* Ex parte Kippins, Emperor v. Hussein? and Lan- 
grish v. Archer,” referred to. 


THE facts are stated in the judgment. 
S, M. Hajarnavis, Additional Government Pleader, for the State-appellant. 
R. D. Saranjame, for the respondent-accused. 


Buors J. The State has come in appeal against an order of acquittal passed 
by the Sessions Judge, Wardha, in an appeal allowing it against the judgment 
passed by the Judicial Magistrate, First Class, Wardha, convicting the accused 
under s. 85 (1) (3) of the Bombay Prohibition Act and sentencing him to suffer 
rigorous imprisonment for one month and also to pay a fine of Rs. 25. 


The accused Namdeo is a pointsman working in the railway. It appears that 
on August 17, 1967 at about 8.15 P.M. the accused came from the branch-line 
with a cycle in his hand. At that time two other railway workers—Janardhan 
and Babulal—were working near the B cabin in the Wardha railway yard. 
The accused came and dashed against these two persons. Janardhan and Babulal 
objected to his conduct, but the accused retaliated and assaulted Babulal. One 
Umashankar who was on duty there intervened but he was also beaten. The 
accused did all this in a drunken state. The railway police station therefore 
was informed and the Head-Constable of the railway police station arrived there. 
The Head-Constable then took the accused to the police station. He was there- 
after sent for medical examination. After the necessary investigation, he was 
charge-sheeted for offences punishable under s. 66 (7) (b) and also under s. 85 
(1) (8) of the Bombay Prohibition Act. The learned Magistrate relying on Kar- 
anstigh v. State! was of-the view that the prosecution ought to establish that 
the report indicating the percentage of alcohol in the blood must be established 
as that of the accused and that it was obtained after the doctor himself had sent 
the blood phial to the Chemical Analyser. According to him, the blood phial was 
sent by the doctor through the police’ agency and therefore the Chemical Analy- 
ser’s report obtained in this way should be treated as inadmissible in evidence. 
This Court has held in Dhulichand Bakaram v. State of Maharashtra? that the 
Bombay Prohibition (Medical Examination ‘and Blood Test) Rules, 1959, are 
directory and not’ mandatory and that a substantial compliance should be regard- 
ed as sufficient. Even if the police constable is Medical Officer’s messenger 
to reach the blood phial, rule 5 will be complied with. The learned Magistrate’s 
view therefore is erroneous. But holding an erroneous view as he did, the learned 


*Decided, July 16, 1970. Criminal Appeal- 6 (1905) I.L.R. 30 Bon, 348, s.c. 8 Bom. 
No, 129 of 1969. L.R. 2 

- 1 20 Rettie 62. oOo (1882) 10 Q.B.D. 44. 

2 (1916) 18 N.L.R. 68. 1 [1967] A.I.R. Guj. 219. 

3 [1937] A.LR. Mad. 286. 2 (1969) Criminal Revision Application 
4 (1902) I. L.R.. 26 Bom. 609, 5.6, 4 Bom. No. 28 of 1969, decided by Bhole J., on April 
R. 290. 
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L, Tona 17/18, 1969 (Unrep.). 
1897] 1 Q.B. 1. ; 


584 THE BOMBAY LAW REPORTER, [VOL. LXXIV. 


Magistrate acquitted the accused for the offence punishable under s. 66 (1) (b) 
of the Bombay Prohibition Act; but he found that the accused has committed 
an offence punishable under s. 85 (2) (3) of the said Act. The matter went up 
in appeal and the learned Sessions Judge, after considering the evidence, came 
to the conclusion that the railway yard, where the B cabin was, cannot be treated 
as a public place. According to him it is not even a place where the public are 
permitted to have access as contemplated within the meaning of s. 85 (1) (8): 
Therefore, he allowed the appeal and set aside the order of conviction against 
the accused under s. 85 (1) (3). It is against this order of acquittal that the 
State has come here in appeal. The only point, therefore, that arises here for 
consideration is to see whether the order of the learned Sessions Judge is legal 
and. proper. 


. The only point for decision here is whether the place where B cabin in the Wardha 
railway yard is situated is or is not a public place or is or is not a place to which 
the public have or are permitted to have access. The result of this appeal, therefore, 
will depend upon the answer to this question. Now it is true that under s. 8 (4) 
of the Indian Railways Act, “railway” means arailway, or any portion of a railway, 
for the public carriage of passengers,.animals or goods, and includes all land 
within the fences or other boundary-marks indicating the limits of the land ap- 
purtenant to a railway. The phrase “railway”? also includes all lines of rails, 
sidings or branches worked over for the purposes of, or in connection with, a railway. 
That word also includes all stations, offices, warehouses, wharves, workshops, 
manufactories, fixed plant and machinery and other works constructed for the 
purposes of, or in connection with, a railway. Evidently, therefore, the word 
“railway” includes also the railway lines as well as the place near the B cabin 
in the railway yard. This is a place on the railway track where generally cabin 
signals are worked. It is also true that under s. 122 (7) of the Indian Railways 
Act if a person unlawfully enters 'upon a railway, he shall be punished with fine 
which may extend to twenty rupees. Under s. 122 (2) if a person so entering 
refuses to leave the railway on being requested to do so by any railway servant, 
he is'also punished with a fine. It is on the basis of these provisions in the Indian 
Railways Act that the learned Sessions Judge has held that a railway yard and 
the place near the B cabin where the accused was found drunk is neither a public 
place nor even a place where the public have access as contemplated by s. 85 (1) 
(3) of the Bombay Prohibition Act. The learned Government Pleader, however, 
contests this view and argues that the view of the learned Sessions Judge is 
erroneous. On the other hand, the learned advocate for the accused says that 
that place cannot be said to be a public place as contemplated under the provi- 
sions of the Bombay Prohibition Act. 


Looking at the provision itself, s. 85 (7) (3) of the Bombay Prohibition Act 
is as follows : 


“85. (D Whoever in any street or thoroughfare or public place or in any place to which 
the public have or are permitted to have access —. 

(3) is found drunk but who is not the kolder of permit granted ider the provisions of 
this Act or is not eligible to hold a permit under sections 40, 41, 46, or 46-A. 
shall, on conviction, be punished—... 


Therefore, we have to see whether the railway ast and the place near the B 
cabin on the railway track is or is not a public place ‘or any place to which the 
public have or are permitted to have access. The Legislature described the 
place in two ways. At one place they used the expression “‘public place” and 
at another place ‘any place to which the public have or are permitted to have 
access”. ` Therefore, if any offence is committed at a “public place”, the accused 
can be hauled up. The accused can also be hauled up if any offence is committed 
at “any place” which may not be a public place but to which the public have or 
are permitted to have access. Therefore, if the railway yard is shown to be “any 
place to which the public have access”, or if it is shown to be “any place to which 
the public are permitted to have access”, then the accused can be said to have 


r 


1970. | STATE V. NAMDEO (A4.CR.J.)—Bhole J. 585 


committed an offence. In Stroud’s Judicial Dictionary (Third edn. p. 19), the 
meaning of the words ‘‘public access to a place’ means a place “Open to all the 
public in fact, whether by right or permission,” and does not necessarily connote 
that this must be as of right. Such a definition was given in Young v. Neilson.? 
The words used in s. 85 of the Bombay Prohibition Act are, “any place to which 
the public have or are permitted to have an access’. These words will, therefore, 
mean that the place must be such that it should be open to the public in fact, 
whether by right or permission. The access need not also necessarily cannote 
that it should be as of right, according to the definition given in the Stroud’s 
Judicial Dictionary. 

We have certain decided cases also wherein these expressions as are used in 
s. 85 are interpreted. In Ramkaranlal v. Emperor‘ the expression ‘‘public place” 
was interpreted. This was with reference to s. 277 of the Indian Penal Code. 
Section 277 deals with fouling water of public spring or reservoir. The Judicial 
Commissioner cited The Queen v. Wellard®, and observed that a place was cons- 
trued in that case as a public place if people are allowed access to it, though there 
may be no legal right to it. So, a well is a public well, if people are allowed to 
use its water. Therefore, a place, according to this citation, would be a public 
place if persons are allowed access to it even though there may be no legal right 
to it. In In re Muthuswami Iyer, the Madras High Court held with referenco 
to s. 159, Indian Penal Code that a public place would be a place where public 
are actually in the habit of going. It was observed (p. 286) : 


“.. Whether a place is public or not does not necessarily depend on the right of the 
public as such to go to the place, though of course a place to which the public can go as of 
right must be a publie place. The place where the public are actually in the habit of going 
must be deemed to be public for the purpose of the offence of affray,...” 

Therefore a place where the public habitually go can, at any rate, be deemed to 
be a place where public have access. The question, therefore, would be whether 
the railway yard or the place on the railway track near B cabin is a place whero 
public are habituated to move. The expression “ a place accessible to the public” 
was also considered in Cawasji M. Shroff v.G. J.P. Railway Company’. A ques- 
tion arose there as to whether Wadi Bundar goods station in Bombay was a 
place accessible to the public. Their Lordships answered this question in the 
affirmative. According to this view, the goods yard was no doubt a public place 
though the public may have a limited right of access, but, as a fact, no one is 
prevented from going inside the yard. Their Lordships in that case relied on 
Ex parte Kippins®. We have in the instant case the railway yard where the 
public have a limited right of access, but, as a fact, no one is prevented from 
going either on the track of the railway or at the place where these cabins or 
railway yards are. The Gujarat High Court in State v. Dohana Jamnadas? was 
also considering the phrase “public place” with reference to s. 12 of the Bom- 
bay Prevention of Gambling Act. The test, according to that High Court, of a 
place being a public place, is whether it is open to the members of the public or 
not, even though there may be certain conditions attached to the entry or the use 
thereof. What is required is that such a place must be open for entry by an in- 
_ determinate number of members of the public and must not be open only to a 
definite or a determinate number. Thus railway platforms, according to that 
High Court, are places to which any member of the public has and is permitted 
to have access and the fact that a platform pass is necessary for one to enter 
into such a platform makes no difference as the platforms are for the use and 
benefit of the public and the members of the public are therefore permitted to 
have access to such platforms. . 

It is true that Sir Lawrence Jenkins in Hmperior v. Hussein?® took a view in 
1905 that a railway carriage was not a public place. That view, however, was 


3 20 Rettie 62. L.R. 290. 

4 sare) 18 N.L.R. 68. 8 [1897] 1Q.B.1. 

5 (1884) L.R. 14 Q.B.D. 68. 9 [1961] A.LR. Guj. 182. 

6 [1987] A.LR. Mad. 286 10 (1903) LL.R. 30 Bom. 348, s.c. 8 Bom. 
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on the basis of s. 12 as it was before the Bombay Prevention of Gambling Act was 
amended in 1910. The words used in s. 12 before its amendment in 1910 were 
as follows : 


“A Police-officer may aaa without warrant : any person found ... in any publie 
street, place or thoroughfare; .. 


There was’ however an ETA to it by the Amending Act of 1910 (Bom. 1 
of 1910). The words “place or thoroughfare” were substituted by “or thorough- 
fare, or in any place to which the public have or are permitted to have access.’ 
Sir Lawrence Jenkins was therefore not construing in that case the phrase “ 

any place to which the public have or are permitted to have access.” He was 
only construing in that case the phrase “any public street or a place or a thorough- 
fare”. The phrase “an open and public place in which the public have or are 
permitted to have access” was also construcd in Langrish v. Archer with re- 
ference to the Vagrant Act Amendment Act, 1878. It was held there that a 
railway carriage while travelling on its journey was within the definition of “an 
open and public place to which the public have or are permitted to have access” 
in the section. 

It appears to me, therefore, that the phrase in s. 85 of the Bombay Prohi- 
bition Act ‘‘in any place to which the public have or are permitted to have access” 
will govern a railway yard whore, in my view, although the public may not have 
a right to go yet aro allowed habitually to move around that place. It may be 
that the members of the public have a limited right of access to such a place; but 
normally nobody is prevented from going to that place. In fact, the members 
of the public are also habituated to move round that place. If the railway yard 
is, therefore, a place where the members of the public are habituated to move 
round and when they move, nobody is prevented from going there, it can as well 
be included in any place to which the public have an access. If that is so, then, 
in my view, the finding of the learned Sessions Judge is erroneous. I have, 
therefore, to allow this appeal. 

I, therefore, allow this appeal, set aside the order of acquittal passed by the 
learned Sessions J udge and restore the order passed by the Judicial Magistrate. 
First Class, Wardha, convicting the accused-respondent under s. 85 (1) (3) and 
sentencing him to suffer rigorous imprisonment for one month and a fine of Rs. 25, 
in default rigorous imprisonment for 1 week. The accused-respondent therefore 
should surrender to bail within eight days. Appeal allowed.. 
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Before Mr. Justice Bhole. 
THE STATE OF MAHARASHTRA v. SYED NAZIR SYED LAL*. 


Criminal Procedure Code (Act V of 1898), Secs. 262, 264—Whether necessary for Magistrate to 


frame formal charge while trying accused summarily in warrant case. 


While trying an accused summarily under a warrant case in which an appeal lies, it is 
not necessary for the Magistrate to frame a formal charge. In such a case if a formal charge 
is not framed, it is not a fatal infirmity. 

Bandulal v. State;} Kotta ya v. Emperor? and Sachidanand v. Staie,® referred to. 


THe facts appear in the judgment. 
O. 8S, Dharmadhikari, Assistant Government Pleader, for the applicant. 
Habibuddin Ahemad, for the opponent. 


11 (1882) 10 Q.B.D. 44. A.LR. Bom. 258. 
‘Decided, September 16,1970. Criminal Re- 2 (1 apa = Bom. L.R. 508, P.C., s.c. [1947] 
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Brote J. Being aggrieved by an order passed by the 2nd Extra Additional 
Sessions Judge, Nagpur, in an appeal, setting aside the conviction and sentence 
passed by the trial Court under s. 880, Indian Penal Code and remanding the 
case for fresh trial, the State has come here in revision. The non-applicant Syed 
Nazir was convicted by the trial Court for an offence punishable under s. 380, 
Indian Penal Code, and was sentenced to suffer imprisonment till rising of the 
Court and also a fine.. When the accused went in appeal before the learned 2nd 
Extra Additional Sessions Judge, a ‘ground was taken there that a formal 
charge was not framed during the trial against the accused. The learned Ad- 
ditional Sessions Judge decided this point without deciding the case on merits. 
According to him, although the procedure prescribed for the warrant-case was 
followed, yet, a formal charge, even though it was tried summarily, ought to have 
been framed. According to him, it was incumbent on the Magistrate to frame 
a formal charge as provided in s. 251 (A) (3), Criminal Procedure Code, and record 
the plea of the accused after explaining the charge to him. He, therefore, observ- 
ed that the trial of the accused without a formal charge has been vitiated, and 
the defect cannot be cured under s. 587, Criminal Procedure Code. He, therefore, 
set aside the order of conviction and sentence and remanded the case back for 
fresh trial according to law. This order of the-learned Additional Sessions Judge, 
therefore, is challenged here by the State. 


Although the learned advocate for the non-applicant pleads here that the case 
was actually not tried as a warrant case, but was tried as a summons case, the 
record shows that the learned Magistrate, while trying summarily the accused, 
followed the procedure in a warrant case. The learned Additional Sessions Judge 
also observed that the trial Court had followed a procedure in a warrant case 
but did not frame a formal charge. Let us, therefore, see whether it is necessary 
for the Magistrate to frame a formal charge while trying an accused summarily 
even under a warrant case. Chapter XXII of the Criminal Procedure Code deals 
with the summary trials. Under s. 260, Criminal Procedure Code of that Chapter 
an offence of theft, where the value of property stolen does not exceed Rs. 200, 
can be tried in a summary way. The accused is said to have committed a theft 
of some cutpieces below the value of Rs. 200. Under s. 262, Criminal Procedure 
Code, in trials under Chapter XXII, the procedure prescribed for summons cases 
shall be followed in summons cases and the procedure prescribed for warrant cases 
shall be followed in warrant-cases, exceptas hereinafter mentioned. Therefore, under 
s. 262, Criminal Procedure Code, if for an offence a warrant-case procedure had to 
be followed, it shall be followed but that procedure is modified by ss. 263, 264, and 
265, Criminal Procedure Code. Section 263, Criminal Procedure Code deals with 
the record in cases where there is no appealand s. 264, Criminal Procedure Code deals 
with the record in appealable cases. We are here concerned with an appealable case. 
Under s. 264,” in every case tried summarily by a Magistrate in which an appeal 
lies, such Magistrate shall record the substance of the evidence and also the par- 
ticulars mentioned in section 263 and shall, before passing any sentence, record 
a judgment.in the case.” Therefore, the Magistrate has to record the substance 
of the evidence and also the particulars mentioned in s. 268. Under s. 268, which 
deals with cases where there is no appeal, the Magistrate need not record the 
evidence of the witnesses; he need not also frame a formal charge. But under 
8. 264, the Magistrate has to only record the substance of the evidence. It is 
not provided that he should also frame a formal charge. The particulars men- 
tioned in s. 263 are given in that section at serial numbers (a) to (j). Therefore, 
it is clear from the language of s. 264, that the Magistrate shall record the parti- 
culars-(a) to (j) as given in s. 268 and shall also record the substance of the evı- 
dence. There is nothing more to be done. It is not mentioned in s. 264 that 
the Magistrate shall not only record the substance of the evidence but also frame 
a formal charge. It appears to me, therefore, that the Magistrate, while trying a 
case in which an appeal lies, need not frame a formal charge. If, therefore, a 
formal charge is actually not framed while trying an accused summarily, it is 
not a fatal infirmity. = \ 
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But the learned advocate for the non-applicant relies on Bandulal v. State! 
and says that this Court had ruled in this case that such an infirmity is fatal. 
I cannot accept this contention for the reason that the case, which was dealt 
with in that case, was actually a warrant-case and not a summons-case; 
however, the Magistrate, instead of following the procedure laid down in a 
warrant-case, followed the procedure laid down in a summons-case. It was, 
therefore, urged on behalf of the accused there that the trial was vitiated by the 
Magistrate following a wrong procedure. It is in this context of the facts that 
this Court referred to a Privy Council case in Kottaya v. Emperor*, where the 
Privy Council divided the trials into two categories. The first category of trials 
is a trial conducted substantially in the manner prescribed by the Code and the 
second category of trials is a trial conducted in a manner different from that pres- 
cribed by the Code. In the former case, the Privy Council held that the trial 
was irregular and in the latter case the Privy Council held that the trial was 
vitiated. Because the Magistrate followed a summons-case procedure instead 
of a warrant-case procedure, therefore, this Court held in that case that the trial 
was vitiated because the Magistrate conducted the trial in a manner different from 
that prescribed by the Code. Therefore, the order was set aside. In so far as 
our case is concerned, the learned Magistrate has followed a warrant-case pro- 
cedure. The complaint is that he did not frame a formal charge even while trying 
the accused summarily by following a warrant-case procedure. This case, therefore, 
will come under the second category, viz., that the trial was conducted substan- 
tially in the manner prescribed by the Code but some irregularity had occurred 
in the course of such conduct. Therefore, such an irregularity could be cured 
under s. 587, Criminal Procedure Code, even according to the Privy Council ruling. 
But according to me, as mentioned above, there is not even this irregularity. 

But the learned advocate for the non-applicant relies upon the directions given 
by this Court after setting aside the order in the above cited Bombay case. The 
ratio of this case is not in the direction given after a certain decision was taken 
but it is in the decision itself. I do not, therefore, think that the directions given 
to the Magistrate after a decision will be of any use to the learned advocate for 
the non-applicant. 

But the learned advocate for the non-applicant says that the accused in this 
_ case is a primary school teacher and he stands to lose his job if he is found to 
have committed the offence. According to him, therefore, the trial ought to 
have been a regular trial and not a summary trial. He relies on Sachidanand v. 
State’, wherein the Allahabad High Court was considering the case of a watchman 
in the goods shed of O. T. Railway at Banaras. It was held in that case 
by Mr. Justice Asthana that though the summary trial was legal, yet, it was 
not desirable as the conviction was likely to result in his dismissal from service. 
Now, it may be in a given case desirable, but when we look at the record of our 
case, the learned Magistrate appears to have recorded almost all the evidence in 
details. In so far as the charge is concerned, he has also explained to him all the 
details of the allegations that are generally necessary even at the time when a 
formal charge was prepared. I do not, therefore, think any prejudice was caused 
to the non-applicant when the accused was summarily tried. He had also not 
mentioned to the trial Court that he was prejudiced because he was tried sum- 
marily. It was also not mentioned before the learned Additional Sessions Judge 
that any prejudice was caused to him because he was tried summarily. This 
point appears to have been taken hero for the first time. I do not, therefore, 
think that any prejudice is caused to the non-applicant by the summary trial. 
This plea also has no substance. 

This revision application, therefore, will have to be allowed. I, therefore, 
allow the revision application, set aside the order of the Second Extra Additional 
Sessions Judge, Nagpur and send the record and papers back to him for disposal 


of the appeal on merits according to law. Application allowed. 
1 (1962) 64 Bom. L.R. 354, s.o. [1962] ALR. P.C. 67. l 
A.LR. Bom. 258. 3 [1956] A.LR. All, 212. 


2 (1946) 49 Bom. L.R. 508, P.C., S.C. [1947] - 
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APPELLATE CIVIL. 


Before Mr, Justice Chitale and Mr. Justice S. K. Desai. 


FILMISTAN PRIVATE LIMITED v. THE MUNICIPAL COMMISSIONER, 
GREATER BOMBAY*. 


Bombay Rents, Hotel and Lodging House Rates Conirol Aci (Bom. LVII of 1947), Sees. 5, 11—- 
Bombay Municipal Corporation Act (Bom. IH of 1888), Sec. 154—-Premises let out after first 
day of September 1940 on agreed rent—Application for fixing standard rent not made under 
S. 11 of Bombay Rent Act-—-Whether agreed rent standard rent within s. 5 (10) (b) (iii) of Bombay 
Rent Act~Municipality whether can fix rateable value of premises on basis of agreed rent. 


Sections 5 (70)(b)(ii7) and 11 of the Bombay Rents, Hote] and Lodging House Rates Con- 
trol Act, 1947, must be read together and, therefore, in case of premises let out after the 
first day of September 1940, the rent at which they were let out is the standard rent which 
may be varied subsequently in case an application is made to the special Court under 
s.11 of the Actin such proceedings as are indicated therein. Until such an application is 
made, the agreed rent is the standard rent within the meaning and definition of “standard 
rent” contained in s. 5 of the Act. 

The landlords who till 1960 were using their premises for their own purposes let out 
these in 1960 on certain agreed rent which was in excess of what would have been the stan- 
dard rent under the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 
For the year 1960-61 the municipality served on the landlords a notice increasing the 
rateable value of the premises. The landlords protested against this increase and contend- 
ed that in fixing the rateable value under s. 154 of the Bombay Municipal Corporation 
Act the agreed rent of the premises must be ignored and the rateable value should be fixed 
with reference to the notional or hypothetical standard rent as would be fixed on an inquiry 
under s. 11 of the Bombay Rent Act. 

Held, that in view of s. 5 (10) (b) (iii) read with s. 11 of the Bombay Rent Act, the 
agreed rent of the premises would be the standard rent till such time as an application 
is made under s. LL of the Act, and 

that until such an application is made the municipality was entitled to fix the rateable 
value on the basis of the agreed rent. 

Corporation of Calcutta v. Sm. Padma Debit and Calcutta Municipality v. L.L.C. India’, 

| distinguished. ; 
Karamsey Kanji v. Velji Virji,2 agreed with. 
Guntur Muni. Council v. Rate- Payers’ Association,’ referred to. 


Tux facts are stated in the judgment. 


Y. S. Chitale, for the appellants (in all the appeals). 
K. K. Singhvi, with A. M. Desai and C. J. Sawant, for the respondent (in all 
the appeals). 


S. K. Desar J. This is a.group of 39 appeals arising from the judgment of the 
learned Chief Judge of the Court of Small Causes, Bombay, sitting as the persona 
designata under s. 217 of the Bombay Municipal Corporation Act, 1888 (Bombay 
Act ITI of 1888); the said Act will be hereinafter referred to as the Bombay Mu- 
nicipal Act. 

The appellants, Messers Filmistan Private Limited, are the owners of a pro- 
perty known as ‘Bombay Talkies Studios’, situated at Dady Seth Road, Malad, 
Bombay. Until 1960 the appellants were using the property for their own pur- 
poses viz. for the production of cinema films. This property covers an extensive 
area, of slightly over 18 acres. In 1960 the appellants gave the various structures 
situated on the property on what was said to. be leave and licence basis to various 
. small scale industries. The appellants had provided certain amenities to the 


*Deoided, June 16, 1971. First Appeal No. 2 [1970] A.L.R. S.C. 1417. 
49 of 1966 (with First Appeals Nos. 50 to 87 3 (1954) 56 Bom. L.R. 619. 
of 1966). 4 [1971] A.LR. S.C. 358. 

1 [1962] A.LR. S.C. 151. 
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‘licensees’ such as free use of electricity, water, electricians, sweepers, pumpmen, 
watchmen, ete. ` 

For the year 1960-61 a special notice increasing the rateablè value of the pro- 
perty was served on the appellants by the Municipal Commissioner for Greater 
Bombay, who is the respondent in this group of appeals. The appellants filed 
a complaint in accordance with the Act protesting against the increase in the 
rateable value. The objections of the appellants were rejected by the Assessor 
and Collector of the Corporation, and being aggrieved thereby the appellants filed 
an appeal to the Chief Judge of the Court of Small Causes under s. 217 of the 
Bombay Municipal Act. 

The appellants were heard by the Chief Judge initially in March 1964 
when preliminary objections raised on behalf of the Corporation were dis- 
posed of. The appellants were therafter heard by the learned Chief Judge on 
the remaining issues, and by his judgment dated November 28, 1964 the learned 
Chief Judge dismissed the appeals before him. The correctness of this decision 
is questioned in these appeals filed under s. 218 (d) of the Bombay Municipal Act 
which are for disposal before us. 

These appeals had come up before a Division Bench of this Court consisting 
of Chandrachud and Wagle, JJ., on October 22, 1969.: By an interlocutory 
judgment (reported in 72 Bom. L.R. 461) the Division Bench sought findings on 
two issues from the learned Chief Judge of the Court of Small Causes. The learned 
Chief Judge was directed to find, firstly, whether the occupants of the structures, 
though called ‘licensees’, were truly tenants; and, secondly, as to what would be 
the standard rent of the premises. The learned Chief, Judge was further directed 
to give opportunity to both the sides to lead evidence on these issues. 

Evidence was recorded before the Additional Chief Judge of the Court of Small 
Causes, Bombay, and by his judgment dated April 16, 1970 the learned Addi- 
tional Chief Judge submitted his findings on the two issues which were remanded 
to him for determination by the Division Bench as. aforestated. 

On the first issue the learned advocate for the appellants appearing before the 
learned Chief Judge conceded that for purposes of these appeals the occupants 
of the structures, though called ‘licensees’, were truly tenants of the appellants, 
and a note to that effect was taken by the learned Additional Chief Judge on 
March 20, 1970. The answer to the first issue was accordingly recorded in 
consonance with this concession. 

For the purpose of the second issue the appellants had made an attempt to 
lead evidence before the learned Additional Chief Judge to prove'that the premises 
in these appeals were not let out for the first time in 1960-61 but had been let 
out earlier sometime in 1947, and for this purpose the appellants had sought to 
rely upon a lease alleged to have been executed on August 9, 1947 between the 
executors and trustees of the last will of F.E. Dinshaw and the Bombay Talkies 
Limited. The original lease was not produced and the appellants had during the 
course of the proceedings tendered a photostat copy of the said lease and had sub- 
mitted that the same should be admitted as secondary evidence. This submission 
of the appellants was rejected by the learned Chief Judge who made a separate 
order in connection therewith. Having regard to this position the learned 
advocate who appeared before the learned Additional Chief Judge on behalf 
of the appellants made a further concession before him that on the evidence as 
it stood before the learned Additional Chief Judge the premises concerned in 
these appeals may be taken as having been let out to the occupants for the first 
time in 1960-61. The learned Additional Chief Judge gave his finding on the 
second issue on the basis of this concession made before him. A joint statement 
was tendered by the parties, signed by the respective architects, showing the 
standard rents of the, premises in these appeals worked out on the basis of the 
agreed data as admitted by both the sides. The learned Additidnal Chief Judge 
accordingly submitted his finding on the second issue as per that joint statement, 
which was put in and marked exh. L in the proceedings before him. The agreed 
standard rent in respect of each occupant as determined by the learned Chief 


~ » 
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Additional Judge in each matter is to be found in para. 5 of his judgment on 
remand. 


In order to appreciate the rival contentions it is necessary to set out the rele- 
vant provisions pertaining to standard rent in the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947-—-LVII of 1947 (hereinafter referred to 
as the Bombay Rent Act). The expression ‘standard rent’ has been defined in 
s. 5 of the Bombay Rent Act; this definition reads as follows : 


“5. (10) ‘Standard rent’ in relation to any premises means— 

(a) where the standard rent is fixed by the Court and the Controller respectively under 
the Bombay Rent Restriction Act, 1939, or the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act, 1944, such standard rent ; or 

(6) where the standard rent is not so fixed— 
subject to the provisions of section 11, 

(i) the rent at which the premises were let on the first day of September 19-40, or 

(ti) where they were not let on the first day of September 19-40, the rent at which they 
were last let before that day, or 

(iii) where they were first let after the first day of September 1940, the rent at which 
they were first let, or l 


The Bombay Rent Act provides for fixation. of standard rent by the Court (special 
Court as provided by the said. Act) in certain cases. The relevant portion pertain- 
ing to fixation of standard rent is to be found in s. 11 and reads as follows : 


“I1. (2 Subject to the provisions of section 11A in any of the following cases the Court 
may, upon an application made to it for that purpose, or in any suit or proceedings, fix the 
standard rent at such amount as, having regard to the provisions of this Act and the circums- 
tances of the case, the Court deems just — 


(a) where any premises are first let after the first day of September 1940, and the rent 
at which they are so let is in the opinion of the Court excessive; or 

(b) where the Court is satisfied that there is no sufficient evidence to ascertain the rent 
at which the premises were let in any one of the cases mentioned in sub-clauses (¢) to (iit) of 
clause (b) of sub-section (10) of section 5; or 

(ec) where by reason of the premises having been let at one time as a whole or in parts 
and at another time in parts or a whole, or for any other reasons, any difficulty arises in giving 
effect to this part; or f 

(d) where any premises have been or are let rent-free or at a nominal rent or for some 
consideration in addition to rent ; or 

(e) where there is any dispute between the landlord and the tenant regarding the amount 
of standard rent.” 


Mr. Chitale appearing on behalf of the appellants in the entire group of these 
appeals referred us first to ss. 146 and 154 of the Bombay Municipal Act. He 
submitted that for the purposes of fixing the rateable value of any premises the 
value of the premises which was to be considered was the value thereof to the 
lessor and not that to the lessee or to the occupant. He further submitted that 
the rateable value to be fixed must be based on the standard rent of the premises 
and could not be in excess of such standard rent. According to him, the position 
has been crystallised in three decisions of the Supreme Court, viz. (i) Corporation 
of Calcutta v. Sm. Padma Debit, (ii) Calcutta Municipality v. L. I.O. India? and 
(iii) Guntur Muni. Council v. Rate-Payers’ Association®. The first of these has 
been discussed in the interlocutory judgment in these appeals earlier referred to. 

In Padma Debi’s case the Supreme Court was considering the rateable value of 
certain premises at Bowbazar Street, Calcutta. These were owned by the res- 
pondents before the Supreme Court. The Corporation of Calcutta had fixed the 
annual rateable value of the said premises in the sum of Rs. 14,098 and it was 
directed that this was to take effect from the second quarter of 1950-51. In 
fixing the annual value the Corporation took Rs. 1,450 as the monthly renta] 


1 [1962] A.LR. S.C. 151. 3 [1971] ALR. S.C. 353. 
2 [1970] A.LR. S.C. 1417. 
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value of the said premises. Notice of assessment was served on the respondents, 
who objected to the same. Meanwhile, under the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950, (hereinafter referred to as the West 
Bengal Rent Control Act for brevity’s sake), the standard rent of the premises 
was fixed by the Rent Controller of Calcutta at Rs. 550 per month with effect 
from April 1951 and at Rs. 682-8-0 with effect from August 1951. One of 
the objections raised on behalf of the owners was that the Corporation had no 
power to fix the annual value at a figure higher than the standard rent. The 
Special Officer disallowed the objections, but the owners’ appeal was allowed 
by the Court of Small Causes at Calcutta and the High Court by a majority judg- 
ment agreed with the findings of the Court of Small Causes and dismissed the 
Corporation’s appeal. The Corporation preferred an appeal to the Supremes 
Court. The Supreme Court considered the provisions of s. 127 (a) of the Calcutta 
Municipal Act 1928 (8 of 1923) and the West Bengal Rent Control Act and dis- 
missed the Corporation’s appeal. The relevant observations of the Supreme 
Court are to be found in paras. 6 and 7 of the judgment and are summarised in 
part of the headnote (a) which reads as follows : 


‘‘(a),..A combined reading of the provisions of Ss.2 (10) (b),3 and 33 (a) of the Rent 
Control A.ct leaves no room for doubt that a contract for a rent at a rate higher than the stan- 
dard rent is not only not enforceable but also that the landlord would be committing an offence 
if he collected a rent above the rate of the standard rent. One may legitimately say under 
those circumstances that a landlord cannot reasonably be expected to let a building for a rent 
higher than the standard rent. A law of the land with its penal consequences cannot be 
ignored in ascertaining the reasonable expectations of a landlord in the matter of rent.... 

It is true that S. 127 (a) does not contemplate the actual rent received by a landlord but 
a hypothetical rent which he can reasonably be expected to receive if the building is let. But 
hypothetical rent may be described as a rent which a landlord may reasonably be expected 
to get in the open market. In that situation, a statutory limitation of rent circumscribes 
the scope of "as bargain in the market. In no circumstances the hypothetical rent can exceed 
that limit.. 


In Padma Debi s caso the standard rent, as we have seen above, had actually 
been fixed by the Rent Controller. 


In a subsequent decision, also from (Calcutta, the Supreme Court decided that 
the position was the same whether or not there was actual fixation of standard 
rent; this was the decision in Calcutta Municipality v. L.I. O. India. In that case 
the Supreme Court was considering s. 168 (Z) of the Calcutta Municipal Corporation 
Act, 1951 (88 of 1951) along with the relevant provision of the West Bengal Rent 
Control Act. The relevant observations are to be found in paras. 6 and 8 of the 
judgment of the Supreme Court. It was observed that ‘‘even if there is no order 
of the Controller fixing the standard rent under section 9, the standard rent stands 
determined by the definition of that expression in section 2 (10) (b) of that Act”. 

The third authority cited by Mr. Chitale is a very recently reported case, viz. 
Guntur Muni. Council v. Rate-Payers’ Association. Padma Debi’s case was 
also referred to in this judgment and it was observed by the Supreme Court that 
there was no distinction between buildings, the fair rent of which has actually 
been fixed by the Rent Controller, and those in respect of which no such rent has 
been fixed. .The Court went on to say that when the Controller has not fixed 
the fair rent, the Municipal authorities will have to arrive at their own figure of 
fair rent in accordance with the principles laid down in the Rent Control Act, 

In view of these observations it was submitted by Mr. Chitale that the joint 
statement tendered by the respective architects before the learned Additional 
Chief Judge of the Court of Small Causes on which was based his finding on the 
second issue indicated clearly that the-rent actually charged by the appellants 
to their tenants was substantially in excess of what would be the standard rent 
of the premises. It was submitted by Mr. Chitale that in the light of the observa- 
tions of the Supreme Court in the three decisions above referred to the rateable 
value of the premises concerned in the appeals before us had to be fixed on the 
basis of the notional rent of the various premises as would be fixed on an application 
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-under s..11 of the Bombay Rent Act. It was further submitted that in view 
of the finding on the second issue submitted by the learned Additional Chief Judge, 
the rateable value had to be reduced and based.on the standard rent as found 
by the learned Additional Chief Judge: 

Mr. Singhvi on behalf of the respondent-Corporation drew our attention to an 
important distinction between the provisions of the West Bengal Rent Control 
Act and the Bombay Rent Act. The definition of the expression ‘standard rent’ 
in the West Bengal Rent Control] Act is to be found in s. 2 (10) (b) of the said Act. 
Under that definition (omitting parts not relevant), ‘standard rent’ in relation to 
any. ee means : 


..Where the rent has been fixed under section 9, the rent so fixed; or at which it would 
pesn fixed if application were made under the said section.” 


It was submitted that as far as the Bombay Rent Act was concerned, in view 
of the express provision of s. 5 (10) (6) (22) of the said Act the agreed rent of the 
premises would be the standard till such time as an application was made 
under s. 11, and that until such application was made the respondents were 
entitled to fix the rateable value on the basis of the agreed rent. 

It becomes necessary, therefore, to consider whether the rents at which these pre- 
mises were first let in 1960-61 are or can be considered to be rents at which they 
were first let. There was a clear concession made by the learned advocate who 
appeared on behalf of the appellants before the learned Additional Chief Judge to 
the effect that the various premises, which are the subject-matter of these appeals, 
were first let in 1960-61. This concession is to be found recorded in para. 4 of the 
finding submitted by the learned Additional Chief Judge. Mr. Chitale was per- 
mitted by us, despite such concession, to go through the evidence recorded by the 
learned Additional Chief Judge, and he sought to establish that the premises had been 
in fact let earlier in 1947 and that, therefore, the rents at which these premises 
were let in 1960-61 could not be the standard rents within the definition of s. 5 
(10) (b) (iit) of the Bombay Rent Act. It may be mentioned that the appellants 
in this connection had sought to prove and produce before the learned Additional 
Chief Judge a photostat copy of the lease document entered into by the execu- 
tors and trustees of the estate of F.E. Dinshaw and the Bombay Talkies Limited. 
It was held by the learned Additional Chief Judge that they had failed to prove 
that the original was lost or misplaced. It was further held that the copy which 
was sought to be proved and produced as secondary evidence was not a complete 
copy inasmuch as the plan attached to the document was missing. In our opi- 
nion, the learned Additional Chief Judge was fully justified in disallowing such 
photostat copy to be proved and produced as secondary evidence. We may 
briefly refer to the evidence led by the appellants in this connection. 


[His Lordship after referring to this evidence, proceeded. | 


On the evidence led before the learned Additional Chief Judge it is clearly esta- 

blished that the properties which are the subject-matter of these appeals before 
us, were first let out in 1960-61. The appellants had sought to urge to the con- 
trary and they must be held to have failed to prove any earlier letting out. 
' Mr. Chitale has, however, equally strenuously urged that the correct position 
in. law was that in fixing the rateable value the agreed rent of these premises in 
1960-61 must be ignored and the rateable value, must be fixed with reference 
to the notional or hypothetical standard rent as would be fixed in an inquiry 
under s. 11 of the Bombay Rent Act. 

In this connection reference may be made to the observations of Chagla C.J. in 
Karamsey Kanji v. Velji Virji+. The relevant observations are to be found at 
pages 624 and 625 of the said judgment. At p. 624 the following observations 
‘appear : 

“ Now, it is clear that the Act was passed to control rents so that in days of scarcity of 
houses the landlord should not exact unconscionable rents from the tenant, The Act was also 
passed in ordcr to give protection to the tenant from being evicted, and it is in the light of these 


4 (1954) 56 Bom. L.R. 619. 
B.L.R,—-38, 


594 THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


two main objects that the different provisions of the Act should be construed. I do not sce 
any difficulty about giving effect to s. 7. So long as there is no determination by the Court 
under s. 11 (7) (a) the landlord is perfectly justified in recovering from the tenant or claiming 
from the-tenant the contractual rent, the rent at which the premises were first let after Sep- 
tember 1, 1940. Neither his recovery nor his claim is in any sense of the term unlawful. It 
is only when the standard rent has been altered that the recovery or the claim becomes unlawful.” 

At p. 625 the learned Chief Justice goes on to observe : 

t... What the landlord has charged under s. 5 (20) (b) (iit) does not cease to be standard 
rent by reason of a subsequent determination by the Court that it was excessive. The only 
liability that is imposed upon the landlord is the liability to refund under s. 20 within the period 
of limitation. In my opinion this is the only way that the different sections of the Rent Act 
can be reconciled.” ; ) 

It was urged by Mr. Chitale that the interlocutory judgment given by the Divi- 
sion Bench of this Court proceeded upon the footing that it was the hypothetical 
standard rent as on an application under s. 11 of the Bombay Rent Act that would 
be the proper basis for determination of rateable value under s. 154 of the Bombay 
Municipal Act. That does not appear to be the correct position. The learned 
Chief Judge who dismissed the appeals under s. 217 had in his judgment observed 
that the standard rent of the premises can be fixed only by the Court of exclusive 
jurisdiction constituted under the Bombay Rent Act, and that, therefore, the 
contractual rent must be taken as the standard rent and that must form the basis 
for fixing the annual letting value of the property. Jt was-held by the Division 
Bench in its interlocutory judgment that the learned Chief Judge was not right 
in this view. The Division Bench, in our opinion, does not lay down that although 
the agreed rent at the time of letting out in 1960-61 could be the standard rent 
within the meaning of s. 5 (10) (b) (iit) of the Bombay Rent Act, the notional 
or hypothetical standard rent as on an application under s. 11 of that Act must 
necessarily be the basis for determining the annual letting or rateable value. 

The proposition of law as laid down by the Supreme Court in Padma Debrs 
case undoubtedly is that in fixing the rateable value under the Calcutta Municipal 
Act the hypothetical rent which the owner can reasonably be expected to receive 
if the building is to be let has to be considered. It has also been laid down that 
such hypothetical rent cannot exceed the standard rent or the statutory rent. 
In the subsequent case reported in Calcutta Municipality v. LJ.C. India it has 
been clarified that this consideration was to apply not only to cases where rent was 
fixed by the authority which was to determine the standard rent but even other- 
wise. However, there is, as pointed out, a material difference between the West 
Bengal Rent Control Act and the Bombay Rent Act. The definition of ‘standard 
rent’ in the West Bengal Rent Control Act is,in our opinion, materially and vitally 
different from that under the Bombay Rent Act. In our opinion, under the 
Bombay Rent Act, in case of premises first let after the first day of September 
1940 the agreed rent at which they were first let is by the statutory definition to 
be the standard rent. Such standard rentis, however, subject to the provisions 
of s. 11. In this section provision has been made by the Legislature for 
recalculation or refixation of the standard rent in certain cases. So long as there 
is no determination by the Court under s. 11, the landlord is perfectly justified 
in recovering from the tenant or claiming from the tenant the contractual rent; 
neither his recovery nor his claim is in any sense of the term unlawful. 
Thus in such cases what the landlord can charge under s. 5 (10) (b) (iii) is the 
standard rent until there is subsequent determination by the Court that it is exces- 
sive; on such determination the standard rent would be recalculated and refixed 
at a lower amount. Until such refixing is done, the agreed rent will be the standard 
rent. The two sections must be read together and when this is done it is clear 
that in case of premises let out after the first day of September 1940, the rent at 
which they were let out is the standard rent. which may be varied subsequently 
in case an application is made to the special Court under s. 11 in such proceedings 
as are indicated therein. Until such an application is made the agreed rent is 

‘the standard rent within the meaning and definition of ‘standard rent’ in the 
Bombay Rent Act. 
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In the appeals before us it is clear from the evidence (even apart from the speci- 
fic concession made by the learned advocate for the appellants before the learned 
Additional Chief Judge) that the premises in respect of which these appeals have 
come up were let out by the appellants for the first time in 1960-61. Previous 
thereto these premises were occupied by the appellants themselves. The appellants 
attempted to show that these premises had been let out earlier, and in such 
attempt the appellants failed. The rateable value to be fixed by the Municipal 
Corporation under s. 154 of the Bombay Municipal Act undoubtedly cannot 
exceed the standard rent of the premises in respect of which the rateable value 
is fixed. As we have indicated above, the standard rent in respect of the premises 
which are concerned in these appeals ‘before us appears to be, on the evidence led 
before the learned Additional Chief Judge, the agreed rent—the rent at which 
they were let out in 1960-61 by the appellants to the various occupants. If that 
` beso, the objection of the appellants must necessarily fail and be rejected inasmuch 
as the rateable value fixed is not based on any reht which is in excess of the stan- 
dard rent. If and when an application is made under the provision of s. 11 of 
the Bombay Rent Act in respect of these premises, then it is possible that such 
rent may cease to be the standard rent. Thereafter the standard rent of each 
premises would be the rent which the Court may fix on such application. - We 
are unable to accept Mr. Chitale’s submission that the standard rent which will 
be the upper limit for the purposes of fixing the annual letting or rateable value 
must in all cases be such standard rent as would be notionally fixed as on an ap- 
plication under s. 11 of the Bombay Rent Act. This does not appear to us to be 
the scheme under the Bombay Rent Act. Our view in this behalf appears to be 
- in accordance with the observations of Chagla, C.J. in Karamsey Kanjts case 
referred to earlier in the course of this judgment. 


These were the only points argued on behalf of the appellants before us. 
In the result, the appeals fail and will stand dismissed with costs. 
Appeals dismissed. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before. Mr. Justice Bhole. , 


KHOBRAJI JAIRAM MASMATKAR v. VIJAYSINGRAO NARSINGRAO 
DESHMUKH*. 


Criminal Procedure Code (Act V of 1898), Sec. 145—-Whether capression ‘parties concerned in dis- 
pute’ in s. 145 limited to parties actually concerned in dispute. 


Under s. 145 of the Criminal Procedure Code, 1898, the Magistrate must call upon the 
parties not only actually engaged in the dispute but must extend his call to all partics 
interested in the dispute and parties who claim actual possession of the subject of dispute. 
The Magistrate must, however, act with all possible promptness but he is not expected 
to hunt for all parties and make them all parties who may be interested in the possession 
of the subject of dispute. 

Leela Singh v. B. P. Singh, Ganesh Jalia v. Ayubali Chaudhuri,? Krishna Kamini v. Abdul 
Jubba? and Sukchand Rey v. Sefazuddin Mohammad,‘ referred to. 


THE facts are stated in the judgment. 


K. G. Chendke and G. V. Kalikar, for the applicants. 

M. N. Ingle and P. H. Gulhane, for opponents Nos. 2 and 3. 

S. M. Hajarnavis, Additional Government Pleader, for State-opponent No. 5. 
*Decided, August 3, 1970. Criminal Revi- 2 (1900) 4 C.W.N. 753. 
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Buore J. The two applicants and opponent No. 4 Govinda Narayan purchased 
different portions of land on a' Qadhi in village Shebalpimpri in the district of 
Yeotmal, belonging to one. Vijaysingrao Narsingrao Deshmukh, Party No. I 
(opponent no. 1 here). They were not made parties to proceedings under s. 145 
of the Criminal Procedure Code initiated by Station Officer, Jawala, taluq Pusad, 
district Yeotmal. There was a dispute between Party No. I (opponent No. 1) 
and Party No. II (opponents Nos. 2 and 3) over the subject-matter Gadhi. Party 
No. I is Vijaysingrao and Pary No. II are his wives Vijayamalabai and Vimalabai. 
The learned Sub-Divisional Magistrate passed a preliminary order on September 
19, 1966 and thereafter also passed another order on October 17, 1966 for attach- 
ment of the entire Gadhi including the portions purchased by the present appli- 
cants. The applicants claim to be in actual possession on the portions of the 
Gadhi which they purchased. Because the subject-matter of the dispute, after 
the order of attachment, was attached on November 6, 1966, therefore, the ap- 
plicants appeared before the Court with an application on November 22, 1966 
with a request that they should be made parties to the proceedings under s. 145, 
Criminal Procedure Code. That application was. not decided until the learned 
Sub-Divisional Magistrate passed the final order on September 26, 1967. 


The learned, Sub-Divisional Magistrate has observed in his judgment that during 
the proceedings the applicants had objected claiming to be the purchasers of 
certain pieces of land from Party No. I; that their objections are outside the pur- 
view of these proceedings and that proper forum for the enforcement of sales 
and possession, if any, is the civil Court, as they have not been impleaded as 
parties to those proceedings. The learned Sub-Divisional Magistrate also 
found that Party No. II Vijayamalabai and Vimalabai, the wives of Party No. I, 
were in peaceful possession of the disputed property on ‘the date of the preliminary 
order. Therefore, he declared that they were entitled to the possession of the 
disputed property until evicted therefrom in due‘course of law. He also forbade 
all disturbances to their possession until such eviction. Against this order, a 
revision was filed by the applicants. The learned District Magistrate while 
disposing of the revision application and the objections of the applicants also 
agreed with the view of the learned Sub-Divisional Magistrate. According to 
the District Magistrate, the objections raised by the two applicants were outside 
the purview of those proceedings and the proper forum for enforcement of sales 
as well as possession, if any, was the civil Court, because they were not parties 
to those proceedings. Against this order of: the learned District Magistrate, 
the two applicants have come herein revision.. 


The learned advocate for the applicants contends here that the applicants had 
purchased certain defined portions of the Gadhi which is the subject-matter of 
the dispute, by registered sale-deeds from Vijaysingrao Party No. I on September - 
8, 1968 and June 19, 1965. Three sale-deeds were executed and registered on 
these dates. It i is, therefore, the claim of the applicants that as a result of these 
sale transactions long before the dispute between the two parties, they purchased 
some portions of the Gadhi and came to be in a posession of the portions pur- 
chased by them. Accordingly, therefore, they ought to have been made parties 
to the proceedings under s. 145, Criminal Procedure Code when they appeared 
before the learned Sub-Divisional Magistrate on November 22, 1966 after the 
date of attachment and wanted to be parties to the proceedings. On the other 
hand the learned advocate for party No. II contends here that the applicants 
had waited until the disposal of s. 145 proceedings. According to him, they 
ought to have seen that there was an order passed by the’ learned Sub- Divisional 
Magistrate on their application dated November 22, 1966. Because they have 
waited until the disposal of thes 145 ‘proceedings, according to him, the applicants 
are not now entitled to revise that order. It is further contended by him that 
under s. 145, Criminal Procedure Code proceedings, it is not always necessary 
that all the necessary parties should invariably be parties to the proceedings. 
According to him, therefore, the application by the applicants is not tenable. The 
learned Government Pleader, however, supports the application: by the applicants 


Pad 
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saying that the State is more concerned with the prevention of offences; that 
the order passed by the Sub-Divisional Magistrate does not bind the applicants 
and that therefore there is bound to be another quarrel between the applicants 
and Party No. IL in whose favour a declaration is made by the Sub-Divisional 
Magistrate that they were in possession on the date of the preliminary order. 
According to the learned Government Pleader, the applicants should, therefore, be 
given an opportunity to show whether they are in possession of the disputed Gadhi 
or they are hot in possession. © «+ 3 


Party No. I Vijaysingrao had sold a portion of the Gadhi under a registered 
sale for a sum of Rs. 2,000 on September 8, 1968. He also sold another specific 
portion of the Gadhi to the applicants for a sum of Rs. 500 on June 19,1965. He 
sold yet another specific portion to another applicant on that date for a sum of 
Rs. 250. Under these sale transactions, they came to be in possession of the 
defined portions of the Gadhi which was sold to them on September 3, 1968 and 
June 19, 1965. These dates admittedly are much before the period when the 
dispute started between Vijaysingrao Party No. I and his two wives Party No. 
II Vijayamalabai and Vimalabai. Because thé dispute started between the 
hubsand and his wives, therefore, proceedings under s. 145 of the Criminal Procedure 
Code were started by the Police. The result was that an attachment order was 
passed on June 17,1966. The entire Gadhi was also attached on November 6,1966 
without the knowledge of the applicants here. The point, therefore, that arises 
here for consideration 'is to see whether the applicants who volunteered to be 
parties in those proceedings because of their interest in the subject-matter of this 
dispute ought to have been made or ought not to have been made parties by the 
learned Sub-Divisional Magistrate. 


Under s. 145 of the Criminal Procedure Code, whenever a District Magistrate 
or Sub-Divisional Magistrate is satisfied from a police report or other information 
that a dispute likely to cause a breach of the peace exists concerning any land 
...then he shall make an- order in writing, stating the grounds of his being 
so satisfied, and requiring ‘the parties concerned” in such dispute to attend his 
Court in person or by pleader...and to put in written statements of their respective 
claims as respects the fact of actual possession of the subject of dispute.... Therefore, 
under s. 145 of the Code the Sub-Divisional Magistrate should require “the 
parties concerned” in such dispute not only to attend his Court but also to put 
in their evidence in the form of written statements, documents, affidavits etc. 
as regards the fact of actual possession. Section 145 provides for a procedure 
where a dispute concerning land is likely to’ cause a breach of the peace. 
But who are the parties concerned in such disputes; as contemplated by s. 145 ? 
Are they the parties who were actually fighting because of whose quarrels there 
was likelihood of breach of peace or are they also parties who are not fighting along 
with the quarrelling parties but are concerned with the fact of actual possession 
of the subject-matter of dispute? The learned Sub-Divisional Magistrate appears 
to be of the view that it is only the parties who quarrel over the subject-matter 
of dispute and who are likely to cause breach of peace are the “parties concerned”’ 
with such dispute as contemplated under s. 145. But under s. 145 (3) a copy 
of the order has to be sérved in the manner provided by the Court for the service 
of summons upon such person or persons as the Magistrate may direct and at least 
one copy may be published at some conspicuous place at or near the subject of 
dispute. This provision clearly shows that the Magistrate ought to give notice 
to all the persons concerned, by the publication of a notice at some conspicuous 
place near the subject-matter of dispute. The Legislature was not satisfied 
only with the parties who might have been reported by the police as parties 
before the Magistrate; the Magistrate therefore is not only concerned with the 
parties who are creating trouble and who are likely to create breach of peace but 
also is concerned with parties who claim actual possession of the subject-matter 
of dispute. ! i 

The Magistrate has to hear “‘those parties concerne” under s. 145 (4) and con- 
clude the inquiry and, if possible, decide the question whether any and which of 
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the parties was at the date of the preliminary order in such possession of the said 
subject. The Magistrate is also ompowered to attach the subject of dispute pending 
his decision under this section. 


Looking at the question from another angle, s. 145 is a section under Part IV 
of the Criminal Procedure Code which deals with the prevention of offences. 
Section 145 is in Chapter XII of Part IV which deals with disputes as to immove- 
able property. A procedure is laid down in s. 145 to avoid criminal breach of 
peace. summary inquiry is to be made as to actual possession. An order 
` thereafter has to be made that a particular party is in possession and that that 
party has to retain possession until legally evicted. Now, therefore, if two parties 
quarrel over a property which in fact is in possession of a third party and if 
proceedings are started only against those two a parties under s. 145 and if 
the third party who is in actual possession of the subject-matter of dispute 
is not made a party, then, for no fault of the third party his interest would be 
prejudicially affected. In fact, in a given case, two parties may collude and 
deprive the possession of a party who is in fact in possession by getting an order 
in favour of either of those collusive parties under s. 145 of the Criminal Pro- 
cedure Code. Surely, the Legislators did not intend such results. In my view, 
therefore, the parties concerned in a dispute before the Sub-Divisional Magistrate 
would be not only those parties who are likely to create breach of peace but also 
parties who are in actual possession of the subject of dispute. In this particular 
case, we have sale transactions by the applicants of the year 1963 as well as of 
the year 1965. Prima facie, they must have obtained possession of the property 
under sales in those years. That was a period long before the dispute between 
the two parties. If, therefore, these applicants appeared before the Sub-Divisional 
Magistrate at an appropriate time, in my view, they should, in the interests of 
justice, be made parties for the purpose of finding out who actually was in possession 
or was not in possession of the subject of dispute. I do not say that the Sub-Divi- 
sional Magistrate-should hunt for all parties and make them all parties who may 
_be interested in the possession of the subject of dispute. If that is done, then 
the summary nature of s. 145 proceedings will not be fulfilled. But here is a case 
where the applicants appeared immediately after the property was attached. The 
property was attached on November’6, 1966; the applicants appeared on November 
22, 1966. Therefore, the learned Sub-Divisional Magistrate has not exercised 
his jurisdiction properly by excluding the applicants from taking part in the 
proceedings. i , 


This view is also held by the Calcutta as well as the Patna High Court. In 
Leela Singh'v. B.P. Singht, the Patna High Court was of the view that the expres- 
sion ‘“‘parties concerned” in s. 145, Criminal Procedure Code means not only 
persons actually disputing but includes persons concerned in claiming to be in 
possession. This term according to that Court should not be so narrowly con- 
strued as to mean only the persons actually disputing but should be extended to 
persons who are concerned in claiming to be in possession. In Ganesh Jalia v. 
Ayubalı Chaudhuri, the words “‘concerned in the dispute” were construed. The 
Calcutta High Court was of the view that these words are not limited to the parties 
actually concerned in the dispute but include parties concerned in the subject-mat- 
ter of the dispute who would be affected by the Magistrate’s order maintaining 
the possession of any third party in their absence. In Krishna Kamini v. Abdul 
Jubbar? also, the Calcutta High Court expressed the same view as above. 


But the learned advocate for opponents Nos. 2,and 3 contends here that 
s. 145 proceedings are summary proceedings and under it a summary remedy 
is provided to avoid criminal breach of peace and, therefore, the proceedings 
should not fail on account of defect of parties or on the ground of a proper party 
not being brought on record. He relies on Sukchand Roy v. Sefazuddin Moham- 
mad‘ for this proposition. Now, it is true that the proceedings under s. 145 
cannot fail if necessary parties or proper parties are not made parties to the pro- 


1 [1946] ALR. Pat. sso. * 3 (1902) I.L.R. 30 Cal. 155. 
2 (1900) 4 C.W.N. 753. 4 [1959] A.LR. Cal. 505. 
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ceedings. Here is a case where the applicants had appeared in tho procecdings 
at an appropriate time. These parties were certainly interested in maintaining 
their present possession. When the learned Magistrate did not implead the ap- 
plicants as parties, he in my view erred; he has failed to exercise his jurisdiction 
properly by not granting the request of the applicants. Therefore, the learned 
Sub-Divisional Magistrate’s order is not proper. 


` Therefore, although s. 145 of the Criminal Procedure Code deals with questions 
of a disputed possession. and although the jurisdiction under it is limited, yot, 
the Magistrate must call upon the parties not only acutally engaged in the dis- 
pute but must extend his call upon all partios interested in the dispute and parties 
who claim actual possession of the subject of dispute. The Magistrate, of course, 
should act with all possible promptness. This is ‘a case where the learned Magis- 
trate ought to have impleaded the- applicants as parties because they appeared 
at an appropriate time. They should, therefore, be impleaded as parties. 


I, therefore, set aside the order of the learned District Magistrate who con- 
firmed the order of the Sub-Divisional Magistrate and remand the record and 
proceedings to the Sub-Divisional Magistrate with a direction that the applicants 
and opponent No. 4 should be impleaded as parties to the proceedings. Thoy 
should also be given an opportunity to lead evidence as per s. 145, Criminal Pro- 
cedure Code. If the other parties want to add to their evidence in view of the 
evidence led by the applicants and opponent no. 4, Party No. 1 and Party No. 2 
(i.e. opponents Nos. 1 to 3) also should be allowed that opportunity. The learned 
Sub-Divisional Magistrate should thereafter dispose of the proceedings accord- 
ing to law. The attachment will have to be maintained for the purpose of pre- 
venting disturbance of peace. 


Order set aside. 
\ 


y 


[ NAGPUR BENCH ] 


Before Mr. Justice Bhole. 
CHARANJEET SINGH SIAL v. THE STATE OF MAHARASHTRA”. 


Criminal Procedure Code (Act V of 1898), Secs. 252, 258—-Whether under s. 252 necessary for 
Magistrate to take evidence of complainant. 


Under s. 252 of the Criminal Procedure Code, 1898, the Magistrate necd not proceed to 

take the evidence of the complainant but he must procced to take such evidence as may be 
‘ produced by the complainant is support of his case. 

The hearing of the complainant contemplated in the section does not necessarily mean 
his examination and his giving evidence. It may at the most perhaps mean a granting 
of audience. 

Darya Singh v. State of Punjab) and State v. Nandlal,* referred to. 


THe facts appear in the judgment. 


A. P. Salve, for the applicant. | 
C. S. Dharmadhikari, Assistant Government Pleader, for the non-applicant 
No. 1. 


BHOLE J. Being aggrieved by the order passed by the Sessions Judge, Nagpur, 
in a criminal revision application dismissing his application, the original com- 
plainant has come here in revision. A complaint was filed by him against the 
, non-applicant under ss. 403 and 406 of the Indian Penal Code. His complaint 
is that he was a duly constituted attorney of a partnership firm M/s. Sial Ghogri 
Group with its head office at Nagpur. This firm runs a colliery within the dis- 
trict of Chhindwara in Madhya, Pradesh. The non-applicant was the general 


*Decided, September 7, 1970. Criminal 1 [1968] A.I.R. S.C. 328. 
Revision Application No. 21 of 1970. 2 [1957] N.L.F. 293. 
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‘Manager and later on was a duly constituted attorney of the said firm. He was, 
therefore, representing the firm in all its affairs. The grievance of the complain- 
ant is that the non-applicant recoived a bearer cheque for a sum of Rs. 25,000 
issued by M/s. S. D. Sethia and Company, Private, Ltd., Bombay, in the name 
of the firm Sial Ghogri Group. The non-applicant is said to have cashed that 
cheque at Bombay but did not credit it in the account of the firm. According 
to the complainant, he had misappropriated this sum by using it for himself. 
He has again another grievance that the non-applicant had cash in hand of 
Rs. 80,881.12. According to him, the non-applicant had also committed breach 
of trust of this sum. The case was registered after his complaint in the Court 
of the Judicial Magistrate, First Class, Nagpur, and some witnesses were cited. 
These witnesses were from Bombay. According to the complainant, he had 
cited these witnesses for the purpose of establishing that a sum of Rs. 25,000 by 
- cheque was received by the non-applicant, and that the said cheque was encashed 
by him and that the cash was retained by him. He also wanted to establish 
his case in so far as the other sum of Rs. 30,881.12 is concerned by examining 
other witnesses from Bombay, who were maintaining account books there in the 
firm. The complainant, therefore, prayed for an order of commission. The 
learned Magistrate is of the view that until he was convinced by recording the , 
evidence of the complainant that there was a prima facie case against the non- 
applicant, he will not be able to summon witnesses from Bombay. According 
to him, at that stage, there was no necessity for him to issue a commission for 
examining witnesses from Bombay. ‘Therefore, that application was rejected. 

The complainant, thereupon, filed a revision to the Court of Session, Nagpur. 
The learned Sessions Judge rejected the application. Therefore, the complain- 
ant has come here in revision. The only point, therefore, that arises here for 
consideration is to see whether the order passed by the learned Sessions Judge, 
confirming the order of the trial Court that the complainant should first be exa- 
mined and that after he was convinced that there was a prima facie case against 
the non-applicant, a commission would be issued for the Bombay witnesses, is 
legal and proper. 

The learned advocate for the applicant contends there that it is for the com- 
plainant to choose what way he wants to lead evidence in support of his case. 
The non-applicant or even the Court in this case cannot compel him to examine 
himself first and his witnesses later. On the other hand, the learned Assistant 
Government Pleader says that in so far as this case is concerned, it is necessary 
that the complainant should first examine himself to establish a prima facie case 
against the non-applicant. It is, therefore, contended on behalf of the State 
that in the circumstance of the case, the complainant should first examine him- 
self. Now, under s. 252, Criminal Procedure Code, “in any case instituted other- 
wise than on a police report, when the accused appears or is brought before a 
Magistrate, such Magistrate shall proceed to hear the complainant (if any) and 
take all such evidence as may be produced in support of the prosecution”. The 
section, plainly, therefore, provides that the Magistrate shall proceed to hear the 
complainant, if any. It also provides that the Magistrate shall take all such 
evidence as may be produced by the complainant in support of the prosecution. 
The Legislature advisedly used the words ‘‘shall proceed to Kear the complainant” 
in one case and the words “take all such evidence” in the other case. Evidently, 
therefore, the Legislature used these words to convey their intention. The Legis- 
lature could not have intended to convey the same meaning by the words “‘hear 
the complainant” as also by the words “take all such evidence’. Otherwise, the 
Legislature would have said that the Magistrate “shall proceed to take the evi- 
dence of the complainant and also to take all such evidence as may be produced 
in support of the prosecution.” This difference in the use of language by the 
Legislature in s. 252, Criminal Procedure Code, therefore, clearly conveys an inten- 
tion that the Magistrate need not take the evidence of the complainant but shall 
take the evidence as may be produced by him. The Magistrate in that case 
has only to hear the complainant and if the complainant takes other evidence, 
then he should take all such evidence. 
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Therefore, the plain meaning of the words used in s. 252, Criminal Procedure 
Code shows that there need not be any examination of the complainant. The 
hearing of the complainant does not, necessarily, mean his examination and his 
giving evidence. It may at the most perhaps mean a granting of audience. 
This conclusion is also supported by the language used in the next s. 258, Cri- 
minal Procedure Code. Under s. 258, “if, upon, taking all the evidence referred 
to in section 252, and making such examination (if any) of the accused as the 
Magistrate thinks necessary, he finds that no case against the accused has been 
made out which, if unrebutted, would warrant his conviction, the Magistrate 
shall discharge him.” Therefore, the Magistrate can discharge him if there is 
no case against the accused upon taking all the evidence referred to in s. 252, 
Criminal Procedure Code. Now, we have seen that under s. 252, Criminal Pro- 
cedure Code, the Magistrate need not proceed to take the evidence of the com- 
plainant but shall proceed to take such evidence as may be produced by the com- 
plainant in support of his case. Therefore, even after construing the language 
used in s. 258, Criminal Procedure Code, we have no other alternative but to 
come to the conclusion that the Legislature never intended that the Magistrate 
shall also take the evidence of the complainant. 


But the learned Assistant Government Pleader invites my attention to Darya 
Singh v. State of Punjab’, and says that the observations made by the Supreme 
Court there will help him in this case. ‘This case was with reference to a trial 
for murder and the evidence of eye-witnesses. . Even there, the Supreme Court 
has observed as follows (p. 382): 


“,.. It is well settled that in a murder case, it is primarily for the prosecutor to decide 
which witnesses he should examine in order to unfold his story.... a prosecutor must act fairly 
and honestly and must never adopt the device of keeping back from the Court eye-witnesses 
only because their evidence is likely to go against the prosecution case. The duty of the pro- 
secutor is to assist the Courtin reaching a proper conclusion in regard to the case which is brought 
before it for trial. It is no doubt open to the prosecutor not to examine witnesses who, in his 
opinion, have not witnessed the incident, but, normally he ought to examine all the eye-witnesses 
in support of his case.” 


Therefore, even in a murder case the prosecution have a choice to choose the way 
they want to examine their witnesses. It is true that the complainant should 
act fairly and honestly. But in so far as the facts and circumstances of our case 
are concernéd, there is nothing on record to show that the complainant is not 
acting fairly and honestly. He has some complaint against the non-applicant. 
He wants to establish his case by first examining certain witnesses who would 
establish, according to him, the misappropriation of the two aforesaid sums. 
He has also given a pursis that he did not propose to examine himself before 
charge. Therefore, if he is not able to establish a prima facie case against the 


non-applicant, he will suffer. It is neither for the accused nor for the Court 


in the facts and circumstances of the case to demand from the complainant that 
he should examine himself first and then examine others. It is well settled that 
it is primarily for the complainant to choose his own witnesses in the way he 
likes and to examine them in the way he thinks best for the purpose of unfolding 
his complaint against the non-applicant. 

In State v. Nandlal? this Court was considering ss. 350 and 252 of the Criminal 
Procedure Code. In that case, the complainant had already gone into the wit- 
ness-box and part of his evidence was also recorded when the Magistrate was 
transferred. Then came another Magistrate and the complainant did not want 
to examine himself in the de novo trial which had taken place. A point, there- 
fore, arose whether the complainant could refuse to go into the witness-box and 
exercise his choice that way. It was held in the circumstances of that case that 
the accused cannot insist that the complainant shall go into the witness-box and 
be summoned as a witnéss when he is unwilling to do so in support of his own case. 
Therefore, this Court had also taken a similar view as I am now taking here. 


“1 [1965] ALR. S.C, 328. 2 [1957] N.L.J. 293. 
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The learned Sessions Judge relied on Gajadhar Singh v. Emperor as well as on ‘ 
Matilal v. The King*. Ido not think the obsorvations in those cases are relevant 
for the purpose of our‘case. In, fact in the Patna case it was held that it was 
open to the prosecution to examine their witnesses in any order they choose. 
The Calcutta case also shows that a case can only be appreciated if it is presented 
properly and the proper way to present facts in most cases is to present the facts 
chronologically; that if the complainant had been cheated and the other evidence 
is wholly unintelligible without the evidence of the complainant, it is undesirable 
for the Magistrate to allow the prosecution to keep back the complainant until 
the very ond of the examination of the prosocution witnesses. Surely, these , 
circumstances do not arise here at all. In my view, therofore, the learned Ses- 
sions Judge relied on cases which are neither relovant to the facts and circum- 
stances nor to the point that arises here. 


The order passed by the learned Sessions Judge, therefore, is neither legal nor 
proper. I, therefore, set aside the order of the learned Sessions Judge confirm- 
ing the order of the trial Court and hereby direct that he should summon the 
witnesses cited by the complainant and shall proceed to take their evidence 
according to law. 

Order set aside. 


[NAGPUR RENCH] ' 


' Before Mr. Justice Bhole. 


SYED CHUNNARSHAH SYED NADARSHAH v. THE STATE OF 
MAHARASHTRA*. 


Criminal Procedure Code (Act V of 1898), Sees. 110, 496 —Whether in inquiry by Magistrate under 
s. 110 he can ask person brought before him to execute bond for his appearance, 


' When an inquiry is made by a Magistrate under s. 110 or Chapter VIII of the Criminal 
Procedure Code, 1898, and if any person is either arrested or brought before it, the Court 
cam, under s, 496 of the Code ask bim to’ execute a bond for his appearance. 

Chandra Kishore v. Jogendra Chandra,' dissented from. 
Emperor v: Karbalai? and The State v. Santokh singli, 3 referred to, 


THE facts are stated in the judgment. | : 


A. P. Salve, for the applicant. 
POG. ‘Palshikar, Assistant Government Pleader, for the opponent. 


BHOLE J. A question, whether a person against whom proceedings for Pre- 
vention of Offences have been star ted can be ordered to execute a bail bond for 
appearance in those proceedings or cannot be ordered, arises in this application. 
Fhe question arises in the following circumstances. Proceedings under $. 110, 
Criminal Procedure Code, were initiated against the applicant before the Court 
of the City Magistrate, Nagpur, in the year 1967. A summons was issued against 
the applicant but was unserved, later on a warrant was issued and although 
it was not served on a couple of occasions, it was ultimately served. The ap- 
plicant was, therefore, produced before the Court and was asked to execute a 
bond in a- sum of Rs. 8,000 with a surety of like amount for appearance on the 
dates of hearing ‘during the course of the proceedings. On one or two occasions 
he appeared but was absent later on. Therefore, a non-bailable warrant was 
issued against him. It was unserved.' The bond, which he had executed for 
appearance, was then forfeited because the applicant did not appear on the dates 
of hearing. An enquiry as usual was started against his surety. It turned out 
that the bond was executed by a bogus surety. The applicant was attempted 


2 [1048] A.LR. Pat. 424. 1 [1965] A.I.R. Tri. 20. ‘ 
4 [1949] A.LR. Cal. 586. 2 [1940] A.LR. Nag, 75. . ; 
*Decided, September ae 1970. Criminal 3 [1960] A.I.R. Punj. 31. 

Revision No. 144 of 1970. i 


_ 1970.] SYED CHUNNARSHAH V. STATE (A.cR.J.)—Bhole J. 603 


to be traced but could not be traced. It appears that the applicant was arrested 
for some other offence and was thereafter produced in these proceedings on May 
6, 1969. . On that day he was asked to show cause why he should not be ordered 
to pay the amount of bond which he had already executed in a sum of Rs. 3,000, 
He had no: explanations to offer. - 


Then, during the course of the proceedings, the applicant made an application 
on May 29, 1969 that no action against him was deemed necessary under s. 117 
read with s. 112, Criminal Procedure Code, because there was no case against 
him under s. 110, Criminal Procedure Code. According to his application, he 
could not be detained because no action had been taken against him undeér s. 117 
read with s. 112 of the Criminal Procedure Code. At best, the Court, according 
to him, could have directed him to execute a bond under s. 117 read with s. 112, 
Criminal Procedure Code, that therefore no bond for appearance in Court could 
be taken under the law. The learned Magistrate passed an order on this appli- 
cation that the applicant had absconded; that with great difficulty he was ar- 
rested; that his bond for appearance had been forfeited and that an action for 
recovery of the amount of bond is also in progress. He, therefore, ordered that 
he shall be released on bail if he deposits a sum of Rs. 3,000 in cash in Court. 
That order was challenged before the Additional Sessions Judge, Nagpur. The 
learned Additional Sessions Judge relied on Emperor v. Karbalai+ and on The 
State v. Santokh Singh? and decided that the order was quite legal and proper. 
This order; therefore, 'is challenged here now. The only point that arises here 
for consideration ‘is to see whether this-order is legal and proper. 


It is contended on behalf of the applicant that no order for appearance of the 
applicant can be passed in proceedings for Prevention of Offences. According 
to the learned advocate, the trial Court can at the most take action against the 
applicant under s. 117 (3), Criminal Procedure Code. Under this provision the 
Magistrate, pending the completion of the inquiry as to the truth of the informa- 
tion, if he considers that immediate measures are necessary for the prevention 
of a breach of peace or the commission of an offence, may, for reasons to be re- 
corded in writing, direct the person to execute a bond with or without sureties 
until the conclusion of the inquiry and may detain him in custody until such a 
bond is executed. It is, therefore, contended that Chapter VITI of the Criminal 
Procedure Code which deals with the Prevention of Offences, is complete in it- 
self and, therefore, according to him, the learned Magistrate in s. 110, Criminal 
Procedure Code proceedings, cannot pass the impugned order. It is, there- 
fore, argued that the bail provisions do not apply to Prevention of Offence pro- 
ceedings. On the other hand, the learned Assistant Government Pleader con- 
tends that the bail provisions under s. 49, apply not only to persons accused of 
certain kinds of offences but also to any person who is arrested or detained with- 
out warrant by an. officer-in-charge of a police station, or appears, or is brought 
before a Court. We will, therefore, have to examine these rival contentions now. 


The ledrned advocate for the applicant invites my attention to ss. 358, 488 
and 496, Criminal Procedure Code, and contends that these provisions show that 
whenever the Legislature wanted the’ presence of the accused in a proceeding, 
they have provided for the same and that Chpater VIII of the Criminal Procedure 
Code, which is complete in itself, does not provide for the presence of the accused 
against whom the proceedings for Prevention of Offences have been initiated. 
It is further argued that s. 110 in Chapter VIIT only provides for detention and, 
therefore, the accused need not be present in the proceedings. Now, it is true 
that under s. 488 (6), all evidence under Chapter XXXVI, which deals with the 
maintenance of wives and children, shall be taken in the presence of the hus- 
band or father, as the case may be, or, when his personal attendance is dispensed 
with, in the presence of his pleader. It is also true that under s. 3538, Criminal 
. Procedure’ Code “except as otherwise expressly provided, all evidence taken 
under Chapters XVIII, XX, XXI, XXII and XXII shall be taken in the presence 
of the accused, or, when his personal attendance is dispensed with, in presence 


1 [1940] A.LR. Nag. 75. >. ° 2 [1960].A.LR. Punj. 81. 
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of his pleader.”” According to the learned advocate for the applicant, therefore, 
when s. 496, Criminal Procedure Code provides for bail for persons other than 
a person accused of a non-bailable offence, the intention is to divide the persons 
who are entitled to be bailed out into two categories viz., persons who are accused 
of a non-bailable offence and persons who are accused of bailable offence. No 
other category, according to the learned advocate for the applicant, is included 
in s. 496, Criminal Procedure Code. Now, let us see the intention of the, Legis- 
lature by the language used in s. 496, Cr iminal Procedure Code. 


Section 496, Criminal Procedure Code is as follows : - 


“When any person other than a person accused of a non-baijlable offence is arrested or 
detained without warrant by an officer in charge of a police-station, or appears or is brought 
before a Court, and is prepared at any time while in the custody of such officer or at any stage 
of the proceedings before such Court to give bail, such person shall be released on bail: Provided 
that such officer or Court, if he or it thinks fit, may, instead of taking bailfrom such person, 
discharge him on his executing a bond without sureties for his appearance, as hereinafter 
provided : 

Provided, further, | that nothing in this section shall be deemed to affect the provisions of 
section 107, sub-section (4) or section 117, sub-section (3).” 


Tt is, therefore, plain from the language of the section that this sonion is meant 
for any person who is arrested or detained without warrant by an officer-in- 
charge of a police-station or for any person who appears or is brought before a Court. 

The only condition laid down in the section is that he should not be a person 
accused of a non-bailable offence. There is also a proviso. Under the proviso, 

nothing in š. 496 shall be deemed, to affect the provisions of s. 107, sub-s. (4), or 
s. 117, sub-s. (3). Under s. 107 (4), Criminal Procedure Code, a Magistrate before 
whom a person is sent under sub-s. (3) may in his discretion detain such person 
in custody pending further action by himself under Chapter VIII. A Magistrate, , 
therefore, is empowered to detain a person against whom s. 107, Criminal Procedure 
Code proceedings were initiated. Under s. 117 (3), Criminal Procedure Code, 

pending the completion of the inquiry under sub-s. (1) the Magistrate, if he con- 
siders that immediate, measures are necessary for the prevention of a breach of 
the peace.... may for reasons to be recorded in writing, direct the person in 
respect of whom the order under s. 117 has been made to execute a bond with or 
without surety for keeping the peace .... until the conclusion of the enquiry and 
may detain him in custody until such a bond was executed or in default of execu- 
tion until the inquiry was concluded. Therefore, this proviso clearly excludes the 
impact of s. 496, Criminal Procedure Code on certain provisions in ss. 107 and 117, 

Criminal Procedure Code, which are in Chapter VIII of the Criminal Procedure 
Code. When the Legislature excludes some part of ss. 107 and 117 of the Criminal 
Procedure Code, its intention, therefore, would be to include the other parts of the 
sections. The conclusion, therefore, is that s. 496, Criminal Procedure Code is 
also applicable to Chapter VIII of the Criminal Procedure Code, except those 
which were excluded expressly. 


Moreover, the language used in s. 496, Criminal Procedure Code, is also very 
clear. It is applicable to any person, who appears or is brought before a Court 
or who is arrested or who is detained. The words used are “‘when any person is 
arrested or detained... or appears, or, is produced before a Court.” Therefore, 
any Court before whom any person: appears or is brought before it, the Court is 
empowered to take,a, bond for, his appearance. The expression “any person” 
would not only include an accused charged with bailable or non-bailable offence, - 
but also a person against whom an inquiry is held by that Court. In fact, there 
is no definition of the word “accused” in the Criminal Procedure Code. The 
expression “inquiry”, however, is defined in s. 4 (k). “Inquiry” includes every 
inquiry other than a trial conducted under the Criminal Procedure Code by a 
Magistrate or Court., Therefore, when an inquiry is made by a Magistrate under ` 
s. 110 or under Chapter VIII, which i is for the Prevention of Offences, and if any 
person is either arrested or brought before it, the Court can, under s. 496 ask him 
to execute a bond for his appearance. It is, therefore, difficult for me'to agree 
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with the‘contention of the learned advocate for the applicant when he contends 
thats. 496, Criminal Procedure Code would apply only to persons who are accused 
of bailable offence. This contention, therefore, according to me, is without any 
ground. 


But the learned advocate for the applicant contends here that s. 496, Criminal 
Procedure Code would not apply to a person against whom s. 110, Criminal 
Procedure Code proceedings were initiated on another ground. He invites my 
attention to Schedule V of the Criminal Procedure Code and, according to him, 
there is no form laid down in Schedule V for a bond to be executed by a person 
against whom proceedings under Chapter VIII were taken. ‘There is a form 
No. XLII in Schedule V, which is a bond and bail-bond on a preliminary inquiry 
before a Magistrate under ss. 496 and 499, Criminal Procedure Code. The first 
few lines of the form are these: “‘I...... OF cassis being brought before the Magistrate 
Tae charged with the offence of ............, and required to give security for my 
attendance in his Court ........° The learned advocate lays emphasis on the 
words ‘‘charged with the offence’. According to him, this form clearly shows 
that a bail bond could be executed under s. 496, Criminal Procedure Code, only 
by a' person who is charged with an offence. According to him, the form does 
not, therefore, show that a person against whom proceedings under Chapter VIII 
were. taken also could execute such a bond. Now, this contention also appears 
to be without any substance because under s. 555, Criminal Procedure Code, 
subject to the power conferred by s. 554, and by art. 227 of the Constitution, 
the forms set forth in the fifth schedule, with such variation as the 
circumstances of each case require, may be used for the respective purposes 
therein mentioned, and if used shall be sufficient. Section 554 gives power 
to the High Court to make rules for smspection of records of sub-ordinate 
Courts and also to frame forms. Therefore, these forms are framed by 
the High Court. ` The High Court can, at any time, with the consent of the State 
Government, change the forms. Moreover, in so far as form No, XLII in 
Schedule V it need not be changed because under s. 555, Criminal Procedure Code, 
this form, with some variation could be used for a person against whom s. 110, 
Criminal Procedure Code, proceedings have been initiated. We could vary the 
form according to the circumstances of the case under s. 555, Criminal Procedure 
Code. o` 


. Iam also supported in my conclusion by a case in Emperor v, Karbalat and also 
by another case of the Punjab High Court in The State v. Santokh Singh. The 
Nagpur High Court was considering ss. 496 and 117 of the Criminal Procedure 
Code. It was held that 


“<... §. 496 authorizes the Magistrate conducting an inquiry under S. 117, Criminal P.C., 
to release the person concérned in the enquiry on bail with or without surety to ensure his 
attendance in Court.” (p. 78). 


The Punjab High Court was considering ss. 496 and 107 of the Criminal Procedure 
Code. According to that High Court, the substantive portion of s. 496 applies 
to all persons except those accused of non-bailable offences; that the provisions 
of this section are applicable not only to persons who are arrested or detained 
by an officer-in-charge of a police station, but also to persons who appear or are 
otherwise brought before a Court. Hence, it is not correct to say that s. 496 
applies only to an accused person. According to that High Court, the proviso 
to s. 496 also makes it clear that the substantive portion of the section applies 
also to the proceedings under s. 107, Criminal Procedure Code. They relied on 
U Gandama v. Emperor? and also on Emperor v. Karbalai. ' But the learned 
advocate for the applicant relies on Chandra Kishore v. Jogendra Chandra.‘ 
The Judicial Commissioner there held that a person proceeded against under 
s. 107, Criminal Procedure Code, cannot be granted bail. According to the learned 
Judicial Commissioner, there is no provision in the Criminal Procedure Code for 
a Commissioner to direct a party, who appears before him in answer to summons 
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under s. 107, Criminal Procedure Code, to furnish bail. With respect, I cannot 
agree with the observations of the learned Judicial Commissioner, because his 
judgment does not at all show that he had considered s. 496, Criminal Procedure 
Code, with which actually he ought to have been concerned. The learned Judicial 
Commissioner considered Chapter VIII of the Criminal Procedure Code and did 
not even consider the relevant s. 496, which dealt with the grant of bail in a 
given case. With respect, therefore, I do not agree with the observations of 
the learned Judicial Commissioner there. 


It appears to me, therefore, that the order passed by the learned Magistrate 
is quite legaland proper. This application, therefore, fails. I, therefore, dismiss 


this application. Application dismissed. 


FULL BENCH. | 


Before the Hon'ble Mr. S. P. Kotwal, Chief Justice, Mr. Justice Chandrachud and 
Mr, Justice Deshmukh, 


DEVIDAS NARAYAN MORE v., CHUNILAL BHAILAL WANI.” 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 383B—In appli- 
cation by joint landlords under s. 33B whether other lands in personal cultivation of 
landlords to be considered under s. 33B (5)(b)—Whether lands in personal cultiva- 
tion of single tenant other than those covered by application under s. 33B to be con- 
sidered under s. 33B (5)(b)—Application under s. 33B by same landlord or same 
joint landlords who have let out lands to more than one tenant—Whether lands of 
such tenants not covered by application to be considered under s. 33B 5) 0D) 
“In the total,” meaning of words in s. 33B (5)(b). 


Where an application under s. 33B of the Bombay Tenancy and Agricultural Lands 
Act, 1948, is made by landlords jointly holding the same piece of land, the other 
lands in the personal cultivation of all the landlords, jointly or individually have 
to be taken-into consideration for the purposes of s. 33B(5)(b) of the Act when 
applying its provision and particularly the one contained in the words “in the total”. 

When an application under s. 33B of the Act has been made against a single 
tenant, the lands in the personal cultivation of that tenant other than those in 
respect of which the application ‘has been made, have to be taken into considera- 
tion for the purposes of s. 33B(5)(b) of the Act when applying its provision 
and particularly the one contained in the words “in the total”. 

In an application made under s. 33B of the Act, if the same landlord or the same 
joint landlords have Jet out their lands to more than one tenant and each of the 
said tenants is personally cultivating the lands respectively let out to him, the 
lands of all such tenants other than the lands in respect of which the application 
has been made has to be taken into consideration for the purposes of s. 38B(5)(b) 
of the Act when applying its provision and particularly the one contained’ in the 
words “in the total’, If there is only one tenant, only the land held under personal 
cultivation of that tenant will have to be taken into account on the landlord ap- 
plying under s. 33B. 

The words “in the total” in s. 33B(5)(b) “of the Act mean “on the whole” or 
“in the aggregate”, i.e. after taking into account all the land held by the land- 
lord for personal cultivation and all the land held by the tenant for personal 
cultivation. 

Rambhau Ganpat v. Bhau Tatyaba,! approved. 

Pandharinath v. Ramjan, Madhav Vithoba v. Dhondudas3? and Laxman Dnyanu 

Phalake v. Smt. Housabai Shamrao Ghatge,4 referred to. 


"Decided, April 28, 1972. Special Civil 2 (1967) 69 Bom. L. R. 574, 
Application No. 1484 of 1965 (with Special 3 (1966) 68 Bom. L. R. 524. 
Civil Applications Nos. 890 and 891 of 1967 d (1965) Special Civil Application No. wa 
and 2t of 1968). of 1964, decided by cone argues J., 

1 (1963) 66 Bom. L, R. 1. March 24, 1965 (Unrep.). 
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On February 27, 1960 one Chunilal (landlord-opponent No. 1) obtained a 
certificate under s. 88C of the Bombay- Tenancy Act. Opponent No. 1 was 
the owner of the land bearing Survey No.'12/1 of the village Hol admeasuring 
Acres 5 and Gunthas 3. Narayan Daji and Bhavadu (petitionérs) were the 
, tenants of that land. Opponent No. 1 was also the owner of the land bear- 
ing Survey No. 16/1 and 2 of the village Borkhede admeasuring Acres 5 and 
Gunthas 36 and Narayan Raoji and Sonabai-(opponents Nos. 3 and 4) were 
the tenants of that land. Petitioner No. 1 by himself was cultivating per- 
sonally another piece of land of: another owner admeasuring Acres 2 and 
Gunthas 2. So far as the area of this piece of land was concerned, there was 
some doubt because at some places its area was referred to as being Acre 1 and 
Gunthas 36. Opponent No. 3 was himself a tenant of and was personally cul- 
tivating another piece of land under some other owner admeasuring Acres 4 
and Gunthas 3. Opponents Nos. 3 and 4 between them were tenants of and 
were personally cultivating another piece of land admeaguring Acres 4 
Gunthas 20. ° l : 

After giving notice of termination of the tenancies of all the tenants, oppo- 
neut No. 1 made an application on January 138, 1962 under s. 33B of the Act 
against his tenants, being the two petitioners and opponents Nos. 3 and 4, for 
possession of the lands’ in their respective tenancies for personal cultivation. 

By his order dated January 30, 1963; the Tenancy Aval Karkun dismissed 
the landlord’s application. In his judgment the Tenancy Aval Karkun held: 

“Besides this the applicant admits that he gets Rs. 451/- per month as rent of his, 
house and Rs. 451/- per month as pay from Shri Mansing.” 
He disbelieved the evidence of opponent No. 1 that with effect from September 
1, 1962 his services were terminated and that he had thereafter ceased to have 
any income by way of salary from service. Havihg disbelieved opponent No. 
1’s evidence, the judgment proceeded:: ‘‘This leads to the suggestion of the 
opponent that the applicant had cooked this fresh evidence and that the appli- 
cant gets Rs. 100/- p.m.'as pay from Mansing.’’ He further-held that oppo- 
nent No. 1 had recently sold his house at Raver after he obtained the exemp- 
tion certificate, that it indicated that he had permanently settled at Bhusawal 
and that he had no bona. fide intention to cultivate the lands covered by the 
application by. residing either at Raver or at the village where the lands were 
situated. .In conclusion, the Tenancy Aval Karkun stated that he was not in- 
clined to hold that opponent No. l-applicant required the suit lands for bona 
fide personal cultivation and because of that reason dismissed the application. 

Opponent No. 1 appealed to the District Deputy Collector. The appeal was 
heard by the Special Deputy Collector, who by his Order dated September 17, 
1963 confirmed the Order of the Tenancy Aval Karkun and dismissed the ap- 
péal. In disposing of the appeal, the Special Deputy Collector held that there 
were only two members in the family of opponent No. 1, viz. he himself and 
his wife, who needed about Rs. 700 to Rs. 800 per year for their maintenance. 
He further held that as regards the income opponent No. 1 had failed to prove 
that he was out of service and that therefore his pay of Rs. 45 per month, 
i.e., Rs. 540 per year, may be taken as his income. He further recorded that 
opponent No. 1 had stated that his net income from the house rent was Rs. 182, 
but commented that opponent No. 1 had not adduced any evidence to show it. 
He confirmed the finding of the lower Court that opponent No. 1 had there- 
fore failed to prove his bona fides. ' | 

Opponent No. 1 made a Revision Application before the Maharashtra Re- 
venue Tribunal which the Tribunal disposed of by its Order dated October 
13, 1964. The Tribunal held that so far'as the income of opponent No. 1 
' was conceried, it had been carefully considered when the exemption certi- 
ficate was granted to the landlord and that the income then computed could 
be taken as the basis of opponent No. 1’s income at the date of the applica- 
tion under s. 33B and that if the tenants wanted to show that opponent 
No. 1’s income was more, the tenants should have led evidence and proved it. 
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The Tribunal reached the conclusion that opponent No. 1 bona fide required 
the lands for his personal cultivation. The Tribunal then proceeded to con- 
sider which lands should be awarded to opponent No. 1’s possession and to 
what extent and on what basis. The Tribunal then noted that opponent No. 1’s 
total land let to the two groups of tenants was Acres 10 and Gunthas 39 and 
the tenants’ holding was Acres 8 and Gunthas 23 plus Acres.2 and Gunthas 2 
ageregating to Acres 10 and Gunthas 25, all these lands making a grand total 
of Acres 21 and Gunthas 24. It then held that each of the “two groùps of 
tenants should be treated as a separate unit and opponent No. 1 as the third 
unit, that the division of the total holding should be made into three equal 
parts and that each such part would thus come to Acres 7 and Gunthas 8 and 
that opponent No. 1 could not get any area more than Acres 7 and Guuthas 8. 
The Tribunal then proceeded to decide and to give directions as to the details 
as to which out of the lands in the application of the total area of Acres 7 and 
Gunthas 8 should be ordered to be restored-to opponent No. 1 and which 
lands out of the lands in his application should be allowed to be retained by 
each of the two groups of tenants so as to make up an aggregate of Acres 7 
and Gunthas 8 for each of the two groups. 

The two petitioners, being dissatisfied with the Order of the Tribunal, filed 
the present petition, challenging the validity of that order, making the Tri- 
bunal opponent No. 2 and the two other tenants as opponents Nos. 3 and 4. 

The petition came up for hearing before Mody A.C.J. and Vaidya’ J. who 
referred three questions to a Full Bench. In the course of his referring judg- 
‘ment delivered on August 26, 1970, Mody A.C.J. observed as follows: 

Mody A.C.J. The sesond contention urged by Mr. Warke concerns the 
correct construction of s. 88B and particularly of sub-s. (5) read with clause 
(b) thereof. The material part of s. 33B reads as under: 

“33B. (1) Notwithstanding anything contained in. section 31, 31A or 31B a certi- ` 
ficated landlord may, after giving notice and making an application for possession as 
provided in sub-section (3) terminate the tenancy of an excluded tenant, if the landlord 
bona-fide requires such land for cultivating it personally.. 

(5), The right of a certificated landlord to terminate a tenancy aides this section 
shall be subject to the following conditions, that is to say,— ... 

(b) The landlord shall be entitled to terminate a tenancy and take possession of 

the land leased but to the extent only of so much thereof as would result in both the 
landlord and the tenant holding thereafter in the total an equal area for personal culti- 
vation—the area resumed or the area left with the tenant being a fragment, notwith- 
standing, and notwithsanding anything contained in section 31 of the Bombay Preven- 
tion of Fragmentation and Consolidation of Holdings Act, 1947.” 
We have italicised certain words in our above reproduction of the portions of 
. the section: to point out the words which create difficulty in construing the 
provision. In construing the provisions the use of the words ‘‘in the total’? 
indicates that the lands to be taken into consideration for the purposes of 
the above cl. (b) cannot be only the land or lands in respect of which the 
application under s. 33B has been made. If it was otherwise, it appears 
that no meaning and effect would be given to the words ‘‘result’’ and ‘‘in the 
total’’. It would, therefore, appear that some lands other than those in res- 
pect of which the application is made are intended to be taken into account 
for the’ purposes of applying the said el. (b). 

Now it has been held in Madhav Vithoba v. Dhondudas,' that in deciding the 
area of land to which a certificated landlord is entitled under s. 33B (5)( b) of 
the Act the Court should be guided by the circumstances prevailing at the time 
of the certificated landlord’s application for possession and not bythe circum- | 
stances prevailing at the time of the final order. 

We will now take some illustrations, proceeding from the simpler progres- 
Bely to the more complicated; io point out the difficulties which can arise 
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in construing and applying the provisions of the said cl. (b). In all the illus- 
trations the reference to the landlord will be to the certificated landlord. 

(1) There can be one landlord and one tenant and neither may have any other 
land in his personal cultivation. In such a case no difficulty would arise. 

(2) Besides the land in respect of which the application under section 33B is made, 
the landlord may have, but the tenant may not have, other lands in his personal culti- 
vation. A question may arise whether such other lands of the landlord are to be 
taken into consideration. 

(3) The tenant may have, but the landlord may not have, lands other than the 
land in respect of which the application under section 33B is made. Are the other 
lands of the tenant to be taken into consideration for the purposes of the said clause, (b)? 

(4) In addition to the lands in the application under section 33B the landlord 
may have other lands in his personal cultivation and the tenant also may have other 
lands in his personal cultivation. 

(5) The landlord may not have other lands in his personal cultivation but the 
tenant may have other lands in his personal cultivation and the tenant may be holding 
such other lands as a tenant of another landlord who may also be a certificated land- 
lord. In such a case how would the mutual rights of the tenant and his two different 
landlords be worked out as between all the three of:them if— 

(i) the other landlord or landlords may have applied under section 33B and their 
applications may either be heard together with that of the first landlord or may not be 
heard together, or 

(ii) such other landlords may not have even applied under section 33B when the 
first landlord’s application comes up for decision or, taking another case, the first land- 
lord’s application may have been disposed of and the second landlord’s application may 
only thereafter‘ come up for decision. 

(6) The second landlord may. have other lands, some in his own personal cultiva- 
tion but what is more important, some lands let out to. another tenant. 

(7) To extend illustration (6), the other tenant of the second landlord may have 
another land in his personal cultivation ag'a tenant of a third landlord. Needless to 
say ‘that such a chain may extend to a great length. 

These illustrations have been taken to show the complexity which can exist 
and which must be kept in view in construing the provisions of the above 
el. (b). For construing this cl. (b) a ratio has been laid down by a Division 
Bench of our Court in Rambha Ganpat v. Bhau Tatyaba2 That was a ease 
concerning a Single landlord and a single tenant, each of them, however, 
having in his personal cultivation lands other than those in respect of which 
the application under s. 88B was made. The ratio laid down by that case is 
that in determining the extent of the. leased land of which a landlord can be 
awarded possession under s. 88B, the area of all the other lands, if any, per- 
sonally cultivated by the landlord and the area of all the other lands, if any, 
held by the tenant for personal cultivation should be taken into consideration 
and the landlord should be awarded possession of so much area of the land 
leased as would result, in each of them holding thereafter, so far as possible, 
equal areas of lands for personal cultivation. It was, as a matter of fact, 
argued before that Bench that if that Bench laid down such a ratio, it might 
be difficult to make adjustments, if a landlord has more than one tenant and 
if a tenant has more than one landlord. In respect of that argument the judg- 
ment observes that that argument would not justify the Court giving the section 
a meaning which it did not properly bear. It, however, further observed 
that it would be true that it would generally not be possible to bring about 
equality between a landlord and his tenant in regard to the extent of the 
lands personally cultivated by them, but the inequality between the two would 
be reduced. 

A ease a little more difficult than the one in which the above judgment in 
Rambhau Ganpat v. Bhau Tatyaba was given came up for decision before 
Chandrachud J. sitting as a single Judge. In that case there was a single 


2 (1963) 66 Bom. L. R. 1. 
B ..M.— 59. 
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landlord but his land was in the possession of three tenants who cultivated it 
jointly. Two of the three tenants did not. hold any other land for personal 
cultivation, but the third tenant was in possession,of another land. That was 
a case which arose in Lagman Dnyanu Phalake v. Smt. Housabai Shamrao 
Ghatge3 The judgment therein dated March 24, 1965 has not been reported. 
The judgment in the case of Rambhau Ganpat v. Bhau Tatyaba was cited be- 
fore the learned Judge and he has referred to it in his judgment. Even 
after referring to that Judgment the learned Judge observed that in his opi- 
nion one must try and bring about an equitable distribution contemplated 
by sub-s. (5)(b) as best as one could between the landlord and each of his 
tenants. The learned Judge thereafter proceeded to effect such an equitable 
distribution which he canvassed to be the best in the circumstances of the 
ease before him. But the learned Judge’s final observation deserves careful 
note and it is: ‘‘I am conscious that the method adopted by me is but rough 
and ready, but a difficulty which has ‘not been foreseen by the law-makers has 
to be solved in a manner which will carry out the imtention of the Legisla- 
ture as best as possible”. The judgment shows one type of complexity which 
would arise and to the solution of which the above Division Bench judgment 
does not render any effective help, just as, as» it. is obvious, it rendered no 
help to Chandrachud J. in the above case. 

Now so far as We are concerned, we are bound by the ratio of the judeg- 
ment in the case of Rambhau Ganpat v. Bhau Tatyaba. We have, however, 
been informed across the Bar that there are a large number of Special Civil 
Applications pending on the file of this Court in which the question of con- 
struing and applying s. 38B(5)(b) will arise and that the facts which are 
relevant to the consideration of this provision present varied and complex 
difficulties. As a matter of fact, there are three other matters before us on 
our Board today and we allowed the ‘counsel in those cases to advance some 
arguments to find out whether any solution can be found by way of con- 
struing this section which would stand the test of being applicable to cases 
of different complexities. We may state straightaway that we did not hear 
the counsel in this case as well as in those. cases to the full length, although 
we heard them at considerable length, because we realised that the difficulty 
ean. be solved only by referring the question of construction to a Full Bench. 
It is quite possible that although the above Division Bench judgment would 
be binding on all Single Judges and -other Division Benches of this Court, 
jn the application of the principle which it lays down to different facts cer- 
tain observations may be made and certain extended principles may be de- 
vised which may create more difficulties and add to the confusion already 
created by the language used by the Legislature in this particular part of this 
legislation. We have already been informed ‘that if a reference is made to a 
Full Bench, many a counsel in other matters arising under this provision may 
intervene to make their submissions as to the construction of this provision 
and to point out different difficulties which may arise by reason of the differ- 
ent facts in their respective cases, 

As we intend to refer the question of construction of the above el. (b) to 
a Full Bench and as a principle has been laid down in the case of Rambhau 
Ganpat v. Bhau Tatyaba by a Bench’ having jurisdiction co-ordinate with our 
jurisdiction we would normally have refrained from expressing our opinion 
but it appears to us that a particular ‘construction can be placed on the above 
el. (b) which may end all difficulties: in‘all different types of cases which 
one can possibly visualise and at: the same time ‘be in consonance with the 
object of the Legislature in enacting this legislation and ‘we think it would 
be helpful to state the same. 

It is quite clear that the Act. makes a.departure from certain principles 
of law then existing relating to immoveable properties and to the normal in- 


3 (1965) Special Civil Application No. on March: 24, 1965 (Unrep.), 
1024 of 1964, decided by Chandrachud J., — , 
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cidence of the law of contract. The provisions of. the Act at certain places 
clearly show that the provisions of the Act are to override the other prin- 
ciples relating to the’ law of property and the law: of contract. The object 
of this legislation is social and is to benefit and protect tenants to the extent 
provided in the Act. The Act gives protection to the tenancy of! the tenant 
and goes further and by adopting 'the principle that the land must belong to 
the tiller by s. 32 and its allied:provisions, statutorily creates the tenant a 
landlord of the land which he tills as a tenant. The Act makes the interest 
of the tenant prevail over the normal rights of the landlord. But none-the- 
less the Act does contain certain exceptions which favour a particular class or 
classes of landlords as compared with the other majority of landlords. One 
such exception in favour of the landlord is made in s. 88C. The very open- 
ing words of sub-s. (J) of s. 88C make an exception by way of providing 
that nothing in ss. 32 to 32R (both inclusive) shall apply to lands leased by 
any landlord ‘of the class mentioned’ in that: section. The two tests which 
determine the landlords of that class are, firstly, that his holding must not 
exceed an economic holding and, secondly, that his total annual income, in- 
cluding the rent of such land, does not exceed Rs. 1,500. The exception is 
clearly made in favour of a small and poorer landlord. Now the provisions 
contained in Chapter IIL (II-A), in which s. 33B' occurs, are applicable only. 
to a landlord who has obtained a certificate under the provisions contained in 
s. 88C. It is, therefore, obvious that the provisions of s. 33B are to be con- 
strued bearing in mind that they are to be applied in favour of a small land- 
lord who fulfils the requirements of s. 88C. That landlord is the landlord 
in whose favour the Act makes.an exception to the general rule enacted in 
s. 32 that the tiller must be statutorily made the owner of the land which he 
tills. Therefore, it is imperative to bear in mind when construing s. 83B that 
the purpose why it was enacted was to create, by way of an exception, cer- 
tain rights in favour of the smaller landlord and, consistently with such pur- 
pose, to equitably deal with his tenant. It has also to be borne in mind that 
a.: provision fairly similar but not identical to that contained in the above 
cl. (b) is contained in s. 31A of the Act. That section, however, in so many 
words states that upon the termination of the tenancy the lands which must 
remain with the tenant must .be a half of the lands let by the landlord to 
that particular tenant. The language.of that section makes the land, a half 
of ‘which is to be allowed to remain with the tenant, identifiable with com- 
plete definiteness. The above cl. (b), however, lacks. definiteness when it uses 
the, words ‘‘in the total’? when it provides that a landlord can terminate and 
take possession from his tenant in such a way that it must result in both the 
landlord and the tenant holding thereafter in the total an equal area for 
personal cultivation. Unfortunately, el. (b) does not itself either specifically 
or by clear implication lay down what are_the lands which the Legislature 
intended to be totalled up, i.e., included ‘‘in the total,’ when it uses the 
phrase ‘‘in the total’’. It appears to us that the Legislature intended that 
the lands to be taken into account for the purpose of arriving at the ‘‘total’’ 
are the lands in respect of which the application under s. 33B has been made 
and the other lands of the landlord which are in his personal cultivation, but 
no other lands whatever. The extent of the lands comprising the landlord’s 
holding is relevant to s.: 88C. It is indeed one of its basic requirement. But 
the extent of the lands, if any, of the tenant,. whether in his personal culti- 
vation or otherwise, is totally irrelevant to s. 88C. Indeed, that section does 
not even refer to any other land of the tenant.: To ascertain whether the 
landlord’s holding is less than an economic holding, the landlord’s lands 
other than those let to his tenant enter into consideration directly and basi- 
cally and the other: lands, if any, of the tenant are irrelevant to that con- 
sideration and must be ignored. Enactment of s. 33B is only to further 
effectuate the Legislature’s intention as- contained in the provisions of s. 88C. 
But the provision to subsidiarily protect the tenant is contained in s. 33B and 


612) THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


not in s. 88C. The equitable reconciliation between the rival requir ements 
of the certificated landlord and his tenant must be confined to the land of 
the landlord. It.is the area of the landlord’s total holding which must be 
ascertained first. If the landlord has less than a half of that area in his 
personal cultivation; he is to be permitted to take possession of the deficiency 
from the land let by him to his'tenant. To that extent the smaller landlord’s 
need prevails over. any .consideration for. .the tenant. But such preference 
given to a smaller landlord’s interest is consistent with the interests of his 
tenant and the landlord cannot take away., any land in excess of what is 
necessary to make up for the landlord. a. half of the area of his total holding. 
The right of the smaller landlord is to be judged on the ‘basis of his own 
entire lands in his personal cultivation. Even a smaller landlord was not in- 
tended to be entitled to get more benefit varying in proportion to the other 
holding. of his tenant. If it was otherwise, the advantage to the landlord 
would vary according to the other lands in the personal cultivation of his 
tenant. In our opinion, therefore; the other lands held by the tenant either 
of ‘his own or as a tenant of ‘some one, or more other landlords, all of which 
he may be. cultivating personally, do not enter into consider ation for the 
purposes. of applying the above cl.. (b) and cannot, therefore, enter into the 
totalling up of the lands when applying the phrase : ‘ ‘im the total’’.. The 
language used in the above el. (b) does not by itself or even if read in con- 
junction with the. other -provisions of the Act yield to.a clear interpretation. 
But it cannot be gainsaid that whatever interpretation is placed on those words 
and on cl. (b), it must have a definiteness and, so far as it is humanly pos- 
siblé, a high degree of probability of leading to certainty. and avoiding the 
necessity of making ‘distinctions and adding corollaries. and explanations. when 
applying that interpretation to diverse and coniplex facts of different cases. 
The interpretation, which we feel is the correct interpretation to be put on 
el. (b) would, so far as one can visualize, lead.to a certainty and may not re- 
quire any adjustments, distinctions or corollaries when applying it to different 
sets of facts. What has to be ‘taken into consideration when ascertaining the 
area ‘‘in the total’? would be merely the area of the land in respect of which 
the application under s. 38B has’ been made and the area of the other land 
which the landlord has in his personal cultivation. No question of the’ land- 
lord’s lands given to other tenants‘ which are in their personal cultivation ‘ean 
enter into the picture’; nor would the’ other lands of a particular tenant which 
he holds’ from other landlords but which ‘he quitivates personally would also 
enter into the picture.’ It is highly probable, in our opinion, that this con- 
struction would avoid to a great measure if not totally, the confusion which 
may arise by accepting any of the other interpretations. It may be stated 
that quite a large number of interpretations were, canvassed. before us not only 
by counsel in this case but also by counsel in “other eases. But we do not 
think that it is necessary to reproduce them here.because we are informed 
that all of them will be sought to be again advanced before the Full Bench. 


Under the circumstances, we refer: the mamas questions to a Full Bench 
for its, decision viz: 

(1) If the application under section 33B is’ made EN more than one landlord which, 
of course, of necessity, must be-landlords jomtly holding the same piece of land, are 
the other lands in the personal ‘cultivation of ‘all the landlords, jointly or even indivi- 
dually, to be taken into consideration for the purposes of clause (b) of sub-section (5) 
of, section: 33B when applying its provision and particularly a one contained in the 
words “in the total”? i a 

(2) When the application under, section. 33B,has been ade abaini a single banat 
are the lands in the personal cultivation of that tenant other than those in respect of 
which the application has been made to be taken into consideration for the purposes 
of clause (b) of sub- -section (5) of section 33B when applying its provision and parti- 
cularly the one contained in the words. “in the total”?; 
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(3) (a) In the case of an application made under. section 33B, if the same land- 
lord or the same joint landlords have let out their lands to-more than one tenant and 
each of the said tenants is personally cultivating ‘the lands respectively let out to him, 
are the lands of all such tenants other than. the lands in respect of which the application 
has been made to be taken into .consideration.for the purposes of clause (b) of sub- 
section (5) of section 33B when applying its prowaion and particularly the one con- 
tained in the ‘words “in the total”? 

(b) Would any difference have to be made if the application is made only against 
one tenant or if the application is made either at the same time or jointly against more 
than. one of such tenants of the same landlord or landlords? 


These questions were considered by a’ Full Bench composed of Kotval C.J. 
and Chandrachud and Deshmukh JJ. 


Spl. C.A. No. 1484/65, 
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Korvaz C.J. The judgment in this Special Civil Application will also 
govern the disposal of Special Civil Applications Nos. 890 of 1967, 891 of 1967 
and 24 of 1968. Along with these Special Civil ‘Applications the parties in 
several other Special Civil Applications pending in this Court were repre- 
sented before us and have been heard’ but’ they were heard only as inter- 
veners upon the questions referred‘ to the Full Bench only. 

The following three questions have been referred for our decision: 


(1) If the application ‘under s. 33B is made, by more than one landlord which, of 
course, of necessity, must be landlords jointly holding the same piece of land, are the 
other lands in the personal cultivation of all the landlords, jointly or even individually, 
to be taken into consideration for the’ purposes of ci ' (by of sub-s. (5) of s. 33B when 
applying its provision and particularly the one ‘contained in the words “in the total’? 

(2) When the application under s. 33B has been made against a single tenant, are 
the lands in the personal cultivation of that tenant other than those in respect of which 
the application has been made to be taken into consideration for the purposes of cl. (b) 
of subes. (5) of s. 33B when applying its provision and ‘particularly the one contained 
in the words “in the total’? , 

(3) (a) In the case’ of an application made under s. 33B, if the same landlord 
or the same joint landlords have let’ out their lands to more than one tenant and each 
of the said’ tenants is personally cultivating the lands respectively let out to him, are 
the ldnds of all such tenants other than the lands in respect of which the application 
has been made to be taken into consideration for the purposes of cl. (b) of sub-s. (5) 
of s. 33B when applying its provision and particularly the one contained in the words 
“in the total’? 

(b) Would any difference have to be' miade if the application is made only against 
one tenant or if the application is made either at the same time or jointly against more 
than one of such tenants of the same landlord or landlords? 

In order to show how these questions arise, we may mention the facts in 
this application alone (Special Civil Application No. 1484 of 1965). Chuni- 
lal Wani the landlord owned survey No, 12/1 admeasuring 5 acres and 3 
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gunthas of village Hol in Raver Taluka of Jalgaon District and survey Nos. 
16/1 and 16/2 admeasuring 5 acres and 36 gunthas of village Borkhede also 
of Raver Taluka in Jalgaon District. These lands are in the possession of 
tenants as follows: 

Survey No. 12/1 is in the cultivation of two tenants jointly viz. Narayan 
Daji More and Bhavadu Daji More, the petitioners in the Special Civil Appli- 
cation. Survey Nos. 16/1 and-16/2 are in the personal cultivation of Narayan 
Raoji Mahajan and Sonabai wife of Jairam Mahajan, respondents.Nos. 3 and 
4 in this petition, also as joint tenants. 

The landlord had not got any land of his own and therefore he applied for 
a certificate under s. 88C of the Bombay Tenancy and Agricultural Lands’ 
Act on the ground that he was a poor landlord who does not hold any land 
under his personal cultivation and whose total annual income including the 
rent does not exceed Rs. 1,500 within the meaning of sub-s. (Z) of s. 88C. 

On February 27, 1960 a certificate was granted to the landlord under s. 88C 
and he therefore became a ‘‘certificated landlord’’ within the meaning of the 
new s. 383A of the Bombay Tenancy and Agricultural Lands Act. As a result 
he gave notice to both sets of tenants terminating their tenancies under 
s. 883B(1) read with s. 38B(3) of the Tenancy Act. On January 18, -1962 
he filed his application for possession of the said holding under s. 88B(J). 
In addition to the lands held as tenants of Chunilal Wani the two sets of 
tenants also had other lands.of their own as follows: 

Narayan Daji More and Bhavadu Daji More had 2 acres and 2 gunthas in 
village Hol and Narayan Ravji Mahajan and Sonabai wife of Jayram’ Maha- 
jan had 4 acres and 20 gunthas in village Borkhede. 

When the application came before the Tenancy Aval Karkun of Raver he 
held that though the landlord would be entitled to get back certain portions of 
the land leased to the two sets of tenants his application under s. 38B(J) 
could not be granted because he had a substantial income of Rs. 100 per 
month by way of salary from one Mansing and that he did not need any 
greater income having regard to the fact that he had only two members in his 
family and therefore his application was not bona fide. The Special Deputy 
Collector before whom an appeal was preferred by the landlord also dis- 
missed his appeal. He found that the landlord ‘‘has not come out with his 
true income and therefore failed to prove his bona fides’’. He, therefore, de- 
clined to interfere. When the matter came before the Maharashtra Revenue 
Tribunal by way of a revision filed by the landlord, it was urged that the 
authorities below had ignored the finding given by the Tenancy Courts re- 
garding the income given in s. 88C proceedings and moreover the land- 
lord had since the date on which the certificate under s. 88C was granted to 
him had his income reduced. The Maharashtra Revenue Tribunal held that 
the decision under s. 88C had not been challenged in appeal by the tenants 
and ‘‘the tenaney courts dealing with the proceedings under s. 38B cannot 
go behind the findings given by the tenancy courts in s. 88-C proceedings if 
they have not been reversed by the competent authorities in appeal or in any 
other application under the law’’. If the tenants wanted to show any in- 
crease in the income of the landlord since the date of the s. 88C certificate, 
they ought to have specifically raised a plea to that effect and proved it, but 
they had failed to do so. Therefore both the authorities had erred in law 
and their orders were liable to be set aside. 

As regards the extent of the land leased to be given back to the landlord, 
the Tenancy Aval Karkun computed it as follows: 


Applicant’s Holdings of Opponents 1 & 2. Suit land Total. 
(landlord’s) (Narayan Ravji Mahajan and (i.e. the land 
holdings. Sonabai Jayram Mahajan the leased.) 


' present respondents 3 and 4). 
A. G. A. G. A. G. 
Nil. 8 23 5 36 14-19 
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Since ‘the landlord had no land of his own the Tenancy Aval Karkun award- 
ed him half of this total area namely 5 acres and 8 gunthas out of survey 
Nos. 16/1 and 16/2 held by this set of! tenants. As regards the other set of 
tenants, similarly he held: 


Applicant’s Holdings of Opponent Holdings of Opponent Suit Total. 





(landlord’s) No. 8 (Narayan Daji ‘| No. 4 (Bhavdu Daji land 
holdings. More, Petitioner No.1.) More, Petitioner No. 12.) 
Nil. A. , G A. G. A. G. A.G. 
2 w B ae Nil. 5 8 7-5 


‘He therefore held that the landlord would be entitled to get half of this total 
Jand namely 3 acres and 21 gunthas out of survey No. 12/ i 

The Tribunal, however, computed the area out of the leased land to which 
the landlord would be entitled differently. They observed: 

“The total suit land with these two groups of tenants is 10 acres 39 gunthas (5 

acres 36 gunthas plus 5 acres 3 gunthas) and the tenant's holding is 10 acres 25 gunthas 
(8 acres 23. gunthas plus 2 acres 2 gunthas). The grand total of the holding is 21 
acres 24 gunthas. Each group of the tenants would be treated: as a separate ‘unit and 
the landlord as the third unit and the division of the total holding wiil be made into 
three parts and each part will thus come to 7 acres 8 gunthas. The landlord cannot 
get more than this acreage out of the suit land.” 
They then pointed out that the total, suit land measured 10 acres 39 gunthas 
and the landlord being entitled to.7 acres and 8 gunthas ‘‘the balance mea- 
suring 3 acres 31 gunthas out of the suit lands will be retained in equal pro- 
portion with each of these groups of tenants. The result will be that 1 acre 
35 gunthas will be retained from survey No. 16/1 and 2 with the first group 
ofi tenants and 1 acre 35 gunthag from survey No. 12/1 will have to be re- 
tained with the second group of tenants....’’. It will thus be seen that 
according to the calculation of the Tenancy Aval Karkun the landlord would 
get back 5 acres and 8 guuthas from respondents Nos. 1 and 2 and 3 acres 
and 21 gunthas from respondents Nos. 3 and 4 making a total of 9 acres and 
9 gunthas whereas according to the computation of the Revenue Tribunal the 
landlord would get only 7 acres and 8 gunthas. 

One set of tenants namely Narayan Daji ‘More and Bhavdu Daji More - 
(i.e. opponents Nos. 3 and 4 in the original petition) applied in the present 
Special Civil Application ‘against this order of the Revenue Tribunal. The 
respondents to the present “petition are the landlord Chunilal Wani, respon- 
dent No. 1, the Revenue Tribunal respondent No. 2 and the tenants, the 
original opponents Nos. 1 and 2 are respondents Nos. 8 and 4 in the present 
petition. 

When the Special Civil Application was heard by the Division Bench con- 
sisting of the Acting Chief Justice Mody.and Vaidya J. two points were 
raised before them on behalf of the. applicant tenants. One was that the 
Maharashtra Revenue Tribunal exceeded its jurisdiction in reversing that find- 
ing of fact as to the income of the landlord. The. Division Bench held that 
the Tribunal did not exceed its jurisdiction and:so far as that point is con- 
cerned it is now concluded by that decision. The second contention was as 
to the proper construction of s. 33B and particularly of sub-s. (5), el. (b) and 
on that contention the Present ance has been. made by the Division Bench. 

Section 38B(5)(b) runs as follows: 

“The right of a certificated landlord to d a tenancy under this section shall 
be subject to the following conditions, that is to say,.. 

. (b) The landlord shall be entitled to terminate a tense and take possession 
of the land leased but to the extent only of so much thereof as would result in both 
the landlord and the tenant holding thereafter, in the total an equal area for personal 
cultivation—the area resumed or the area left with the tenant being a fragment, not- 
withstanding, and notwithstanding anything contained in section 31 of the Bombay Pre- 
vention of Fragmentation and Consolidation of Holdings Act, 1947.” 
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An analysis of the section would show firstly that under the section it is only 
“the land leased’’ that can be ordered to be returned -to the landlord and 
nothing more; secondly the clause only has regard to one landlord and one 
tenant and takes no aceount of joint landlords or joint tenants holding differ- 
ent areas either from the same landlérd or landlords or from other landlords 
who may also be ‘‘certificated landlords’. Thirdly it is clear that the do- 
minant intention of the sub-section is to equalise the holdings of the landlord 
and the tenant as a result of the application of that clause. How that equali- 
sation has to be achieved is not stated. How that equalisation is to be achieved 
is indicated by the cumbersome clause ‘‘to the extent only of so much thereof 
as would result in both the landlord and the tenant holding thereafter in the 
total an equal area for personal cultivation...’’. The expression ‘‘in the 
total’’ is utterly vague and has given rise to the utmost difficulty. 


Now this clause had come up for consideration before a Division Bench to 
which one of us (Kotval J.) was a party in Rambhau Ganpat v. Bhau Tatyaba.! 
In that case a certificated landlord had applied against a single excluded 
tenant.: The landlord had leased out 37 gunthas to the tenant out of his total 
holding of 3 acres and 181 gunthas. The total holding of the tenant, however, 
was 7 acres and 344 gunthas. The landlord had applied for possession of the 
37 gunthas leased out by him under s. 33B. The Maharashtra Revenue Tri- 
bunal had held that the landlord would only get one half of the area of the 
leased land and that the tenant was entitled to retain the remaining half por- 
tion of the land. The Division Bench held: l 

“In determining the extent of the leased land of which a landlord can be awarded 
possession under s, 33B of the Bombay Tenancy and Agricultural Lands Act, 1948, the 
area of all the other lands, if any, personally cultivated by the landlord and the area of 
all the other lands, if any, held by the tenant for personal cultivation should be taken 
into consideration and the landlord should be awarded possession of so much area of 
the land leased as would result in each of them holding thereafter, so far as possible, . 
equal areas of lands for personal cultivation.” 


Now that decision Has held the field for nearly ten years since it was given. 
It was followed by Palekar J. as he then was in Pandharinath v. Ramjan2 
Palekar J. said that it was settled law on that occasion. Rambhaw’s case was 
_also followed by a Division Bench (consisting of Tarkunde and Gokhale JJ.) in 
Madhav Vithoba v. Dhondudas3 That Division Bench referred to the principle 
laid down in that decision as.‘‘well established”. It was also followed by 
Chandrachud J. sitting singly in. Laxman Dhyanu Phalake v. Smt. Housabai 
Shamrao Ghatge* Our learned brother applied that principle to a different 
and more complicated set of facts. 


But now the question of the construction of the same cl. (b) of s. 83B(35). 
has been referred to a Full Bench because it is said that Rambhaw’s case was 
a case in which only one landlord and one tenant were concerned and diffi- 
culties would arise -in cases where there were more than one tenant or two or 
more joint tenants on the one hand or more than one landlord or joint landlords 
on the other hand. Mody Acting C.J. in delivering thé referring order has 
categorized in para. 12 of the referring order the different possible postulates 
leading to a crescendo of complications. 


Before we turn to consider some of these possible difficulties and complex- 
ities which may arise, it is necessary to say a few words regarding cl. (b) 
of sub-s. (5) of s. 33B in relation to some- other provisions of the 
same law. The Tenancy Act was enacted inter alia for the purpose of im- 
proving the economi¢ and social conditions of peasants and for ensuring the 
full and efficient use of land for agriculture and to provide a law governing 
the relations of landlords and tenants of agricultural lands. With this end 

1 (1963) 66 Bom. L. R. 1 4 (1965) Special Civil Application No. 


2 (1967) 69 Bom, L. R. 574, at p. 575. 1024 of 1964, decided by Chandrachud J.. 
3 (1966) 68 Bom. L, R. 524, at p. 525. on Marcli'24, 1965 (Unrep.). 
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in view the Tenancy Act seeks to keep the tiller of the soil in possession 
even against the landlord from whom he originally obtained the land for 
cultivation as a tenant. By s. 32 every tenant became on April 1, 1957 
the owner of the land tilled by him and he was deemed to have purchased 
it from the landlord on certain terms and conditions which have been meti- 
culously laid down in ss.:32 to 32R. This right is notwithstanding the rights 
given to the ordinary landlords to terminate “the tenaney if they require “the 
land for personal cultivation. These righs of the landlord to resume land for 
personal cultivation were laid down in ss. 31 to 31D. Of course the right of 
the landlord to get back his land was: strictly controlled and severely limited 
and notice thereof had to be given before December 31, 1956, or the land- 
lord (except in certain cases of disability) lost that right. As a result of 
these provisions it was recognised that a large number “of very poor land- 
lords who had not applied under s. 31 were left with no land for their subsis- 
tence and had lost their right to get back their own land from their tenants 
and that, therefore, it was necessary to make some provisions to mitigate the 
hardship felt by such poor-landlords. Therefore two important sets of pro- 
visions ‘were made for the alleviation of hardship on this class of poor land- 
lords. Section 88Ci was enacted and. by the Maharashtra Act 9 of 1961 the 
provisions of Part IT-A of Chapter III containing ss. 383A to 33C were incor- 
porated in the Act.. 

Section 88C(J) provides that ‘‘save as otherwise provided by ss. 334A, 
338B and 33C, nothing in.ss. 32 to 32R (both inclusive) shall apply to lands 
leased by any person if such land does not exceed an economic holding and 
the total annual income of such person including the rent of such land does not 
exceed Rs. 1,500.’’ In other words broadly speaking where a poor landlord, 
the lands leased by whom do not exceed an economic holding and whose total 
annual income including the rent does not exceed Rs. 1,500 is concerned, the 
deeming provisions of s. 32 making a tenant the owner of the land by a 
deemed purchase, would not apply. If such a landlord applies for and 'ob- 
tains a certificate under sub-s. (4) of s. 88C he is thereafter known as a 
‘‘certificated landlord’’ as defined in s. 38A, which says that ‘‘ ‘certificated 
landlord’ means a person who holds a’ certificate issued to him under sub- 
section (4) of section 88C.’’ -Similarly the tenant of such an excluded land- 
lord would become an ‘‘excluded tenant’’ within the meaning of s. 383A (ii). 


Now s. 33B applies only to the certificated landlord and to the excluded 
tenant. Section 33B is intended to give special rights. The whole of Part II-A 
of Chapter III deals with the termination of tenancy by the landlord and 
purchase by the tenant of lands to which s. 88C applies. Therefore the pro- 
visions of ss. 33A, 33B and 33C will have to be read in conjunction with the 
provisions of s. 880, Section 38B confers special rights on certificated landlord 
to terminate tenancy for personal cultivation and it begins with the non- 
obstante clause ‘‘Notwithstanding anything contained in sections 31, 31A or 
31B’’. In other words, the normal right of a normal landlord to terminate a 
tenancy for personal cultivation is excluded and special rights are conferred 
-on the certificated landlord to terminate the tenancy of an excluded tenant. 
This right, however, is subject to giving notice to the exeluded tenant and by 
sub-s. (3) of s. 33B that notice has to be served on the tenant before 
the first day of January 1962 where a certificate under s. 88C has been ob- 
tained but if an application under s. 88C is undisposed of and pending on 
that date then within three months of his receiving such certificate. A fur- 
ther restriction is laid down that after giving the notice to the excluded 
tenant the certificated landlord must make an application for possession be- 
fore the first day of April 1962. The only exception to the limitation thus 
laid down is provided by sub-s. (4) in the case of a minor, a widow and a 
person subject to any physical or mental disability. In other words, today 
the certificated landlord not under disability cannot make an application under 
s. 38B. All the possible applications which fall to be considered today were 
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those which have been made before the first day of April 1962, and no fresh 
applications can lie except in a very few eases perhaps contemplated in sub- 
s. (4) of s. 33B. | 

Now it is in this context that we have to consider the provisions of cl. 0) 
of s. 88B(5). 

By virtue of the opening words of sub-s. (5) of s. 33B, cl. (b) teat is 
really a condition to the “right of a certificated’ landlord to terminate a 
tenancy. ‘The condition itself ‘again begins with the words ‘‘The landlord 
shall be entitled to terminate a''tenancy and take possession of the land 
leased...” In this clause'ihe words ‘‘the land leased’’ are an addition to 
the opening clause thereby emphasising that the landlord’s right is only to 
take possession of' the land leased and no more. The extent to which he ‘can 
take such land is indicated by the words ‘‘but to the extent only of so much 
thereof “as would result in both the landlord and the tenant holding there- 
after in the total an equal area for persona] cultivation.’’ This is the clause 
round which all the dispute centres. In the first place we notice that the 
Legislature did not: prescribe the details of ‘‘the extent’’ themselves as they 
might have done,.but they have specified only their overall intention by directing 
the Courts that the result should be ‘that the landlord and the tenant hold 
thereafter in the total an equal area for personal cultivation. In short the 
result should be equality ot ar eas for personal cultivation of both the tenant 
and the landlord. 

Now a tenant may hold Jand for personal vaton from three sources, 
(a) land which he himself owns; (b) land which is let out to him by the 
landlord or (e) land which is let: out: to’ him by another landlord or another 
certificated landlord. But all these would necessarily be included in the 
words ‘‘area for personal cultivation’’. The same applies to the landlord. 
He may have his own lands in addition to the land which he has-leased out 
and in‘addition he may himself be either cultivating the land held from an- 
other ordinary landlord or from another certificated landlord. The word 
“thereof” in the above clause refers back to the words ‘‘land leased”. 
Therefore -the landlord can get back only the land leased at. the most. Now 
the resultant equality which has to be achieved is governed : by the words 
‘‘both ‘the landlord and the tenant holding thereafter in the total an equal 
area for personal cultivation’’ (the italics are ours). What is the meaning of 
the words a the total’’?? It seems to us that in the context they mean ‘‘on 
the whole’’ or ‘‘in the aggregate”? as we held in Rambhaw’s case i.e. after 
taking into Dia all the land held by the landlord for personal cultivation 
and all the land held by the tenant for personal cultivation. It was so held 
by the Division Bench in Rambhau Ganpat v. Bhau Tatyaba when they observ- 
ed that the words ‘‘in the total” clearly indicate that the Legislature intended 
that the entire holding of the landlord and the tenant should be taken into 
consideration. There is nothing in el. (b) of sub-s. (5) of s. 33B to suggest 
that any land held either by a landlord or a tenant for personal cultivation 
from any source should be excluded from computation in arriving at ‘equal 
area for personal cultivation’’ for both the landlord and the tenant. 

Of the many theories advanced. before us, one was that the clause should 
be limited to only that land which is leased by the certificated landlord who 
is applying to a particular tenant and that the land held by the tenant as 
owner or as a tenant from ‘any other landlord including any other certificated 
landlord, ought not to be taken into account because the right contemplated is 
only a right: to take back the leased lan@. To do that would be to give no 
meaning to the words ‘‘in the total’’, Indeed Mr: Gole appearing on behalf 
of the petitioners did make such a suggestion. He said that the words ‘‘in 
the total’’ are mere surplusage in the context in which they are used. ‘We. 
are unable to agree to this. It is at any time dangerous for a Court to hold 
that the words in a statute are superfluous and unless necessity compels us 
to do so we ought not to do it but in the present clause in me context in 
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which those words are used, we have shown that the words ‘‘in the total” 
have a meaning. They were deliberately used to indicate all the land held 
by the landlord and the tenant for personal cultivation. The Legislature left 
the working out of the details to the authorities implementing the law and 
merely expressed their mind by saying that as a result they desired that the 
holding of the landlord and the tenant should be ‘‘in the total an equal area 
for personal cultivation”. A similar argument was advanced in Rambhau 
Ganpat’s case, where it was urged that the words ‘‘in the total’’ must be 
construed to mean in the total of the land leased, because it was said that diffi- 
culty would arise where the tenant was in possession of more than one land. 
In such a case would the landlord ‘be given back half of each land held or 
would it be sufficient if he is given possession of lands which are equal in 
area to half the area of all the lands leased to the tenant. The argument was 
rightly repelled by Chief Justice Chainani (see p. 4 of 66 Bom. L. R. 1) holding 
that a 

“« ..The words ‘in the total’ mean in the‘ aggregate and read along with the words 
‘holding thereafter’ and ‘an equal area for personal cultivation’ they make it clear 
that what ‘the draftsman had in mind is that after the termination of the tenancy the 
aggregate area of the lands personally cultivated by the.landlord should be equal to 
the area of the lands: under the personal cultivation of the tenant”. 

Then it was urged that the interpretation which’ we are putting upon the 
clause may result in conceivable cases in the tenant not having any part of the 
leased land i.e. being deprived of the whole land ‘leased and that such a con- 
clusion ought not to be upheld by the Court. The short answer to that con- 
tention is that if the tenant has other lands under his own personal cultivation 
e.g. from another landlord or another certificated landlord or his own, then 
there should be no objection to depriving him of all the land leased subject 
to the conditions in el. (b) of s. 33B(5) for it must always be remembered 
that it is the case of a poor landlord only whose case we are considering against 
his tenant. For instance, if a landlord has leased 5 acres of land to the tenant 
and the tenant also possesses 10 acres of his own and the landlord has no 
land under his personal cultivation, there can be no objection on the utmost 
considerations of equity in favour of the tenant to ordering that the landlord 
should get back his 5 acres because the tenant in any case will continue to 
have his own 10 acres and still the landlord’s holding will be less than the 
tenant's: ` 

But it'was said that the words ‘‘so much thereof’’ suggest that some land 
must in any case be left with the tenant. .The words ‘‘so much thereof’? 
would both grammatically and in the context in which they are used in el. (b) 
of sub-s. (5) include a part of the whole thereof and we do not think that 
we would be doing any violence to the language of the sub-section in so inter- 
preting the words ‘‘so much thereof.’’ 

Moreover ‘we may point out that' there are indications in sub-ss. (6) and (7) 
of s. 33B which support the view which we have taken that under cl. (b) in 
conceivable cases the: whole of the leased land may be taken away from the 
tenant. Sub-section (6) provides that the tenancy of any land left with the 
tenant after the termination of the tenancy under s. 38B shall not at any time 
afterwards be liable to termination on the ground of bona fide requirement 
of that land for personal cultivation by the landlord. The very words in this 
sub-section ‘‘any land left with the tenant after the termination of the teiancy’’ 
clearly suggest that there may be cases where no land may be left with the 
tenant after termination of the tenancy. Similarly in sub-s. (7) it is provided 
that ‘‘if, in consequence of the termination of the tenancy under this section, 
any part of the land leased is left with the tenant, the rent shall be appor- 
tioned in the prescribed manner...” The.sub-section contemplates a possible 
condition when it says ‘‘if, any part of the land leased is left with the tenant...” 
and the mere fact that such a condition is contemplated suggests that there 
may be cases where no part of the land leased is left with the tenant in conse- 
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quence of the termination of the tenancy under this section. In our opinion, 
therefore, there is intrinsic evidence in the section itself which shows that 
under el. (b) of sub-s. (5) of s. 33B in conceivable cases the whole of the 
leased land can be taken back by the landlord, and there can be no hardship 
im the matter because unless the tenant has other land under personal culti- 
vation such a result can never flow. This would not also be in conflict. with 
the object of the enactment, because s. 88B is concerned with the ‘‘ certificated « 
landlord’’, a poor landlord to whom the section intends to grant some measure 
of relief from deprivation of his land and consequent distress. 

Next it was argued that should a tenant hold other land from another certi- 
fieated landlord, that land would also sooner or later be liable to be taken back 
by that landlord and that may result in the ultimate analysis in the tenant 
being left without any land. For example it was said if landlord A who has 
no land of his own has leased 5 aeres to tenant B; and tenant B is also per- 
sonally cultivating 3 acres leased to him by a certificated landlord X, 3 acres 
leased to him by a certificated landlord Y and 3 acres leased to him by the 
certificated landlord Z, the' tenant has in all 14 acres of land under his personal 
cultivation whereas the landlord A has no land of ‘his own. He would, there- 
fore, be entitled to take back the land leased by him namely 5 ‘acres from his 
tenant. Thereafter similarly the landlord X having no land would apply 
and take away the 3-acres leased by him, and the landlord Y also having no 
land would apply and take away the 3 acres leased by him leaving the 3 
acres leased to the tenant by Z. If landlord Z has no land under his personal 
cultivation and were to apply he would get back 14 acres leaving the tenant 
with only 14 acres out of 14 acres and each of the landlords will have a holding 
more than him except’ landlord Z. Ci a 

All this is really theoretical argument. In such a case we have no doubt 
that the moment A puts in his application the tenant would be bound ‘to say 
that the land which he holds is also held from’ certificated landlords and that 
equity should be done to him consistent with that position. It would also be 
possible in such a case to consolidate all the applications under s. 33B when 
possession is asked for. : , o 

Next it was urged-that upon. the interpretation which we are putting and 
which was placed upon el. (b) of sub-s. (5) by the Division Bench in Rambhaw’s 
case it would be impossible to apply the principle in the case of joint tenants 
or joint landlords, as for instance where A the landlord has leased out jointly 
to-tenants B, C and D six acres of his land; the landlord has no land under 
personal cultivation, but tenant: B has 4 acres of his own, tenant C has. 4 acres 
of his own but tenant D" has no other land exeépt the land leased. In such 
a case how was equality going to be achieved between the landlord and the 
joint tenants? We must confess that the law did not contemplate such a case 
at all but its injunction nonetheless is quite clear that the tenancies must be 
terminated, the landlord and ‘‘the tenant holding thereafter in the total an 
equal area for personal cultivation’’. The only way in which equality ean ` 
be achieved in such eases is to notionally divide the land leased between the 
three joint tenants and assume that 2 acres have been leased to each tenant by 
the landlord and then’ work out the equities between the landlord and each 
tenant. Thus it will have to be held that notionally tenants B, C and D each 
has 2 acres of the leased land. Thus tenant B ‘will have 2 acres of leased 
land plus 4 acres of his own; tenant C the same and tenant D only two acres 
of the leased land. . From B and C the landlord cannot take baek anything 
more than the land leased so they must each give up two acres of the leased 
land. Tenant C has no other land except the leased land. Therefore he must 
give half his share of the land leased i.e. half of two acres viz. one acre only 
and retain the remaining one acre. Thus tenants B and C who have each 4 
acres of their own will each have'to give up 2 acres of the land leased and 
tenant D half of his two acres i.e. one acre. -Thus the landlord will be entitled 
to get back 5 acres out of the land leased while tenants B and © will have 
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left 4 acres each and tenant D only one acre. Any other computation will bring 
about greater inequity. In the example given the tenancies of B and © would 
in the “sequel be wholly terminated. If the total land leased as a whole and 
the total land in the possession of the joint tenants is taken into account 
without the notional division which we have suggested then the total land in 
the possession of the joint tenants would be 6 acres of leased land; plus 8 acres 
of their. own and if the landlord is held to be entitled to resume on the basis 
of the total land thus held he would resume the whole six acres leased by 
him but in that event the tenant D would be left entirely without any land. 
This would work greater hardship on the poorer tenant. 

Such a case of jomt tenancies no doubt gives rise to difficulty and the 
reason is not so much in ‘the principle of the decision in Rambhaw Ganpat v. 
Bhau Tatyaba, but in the fact that the provisions of sub-s. (5)(b) never con- 
templated such a case. The clause as we have said merely refers to one land- 
lord and one tenant and the Legislature had never in mind any more com- 
plicated case, certainly not the numerous complications which have been sug- 
gested in para. 12 of the referring order. In such a case in working out the 
equities between the joint tenants a notional division of the leased land will 
have to, be made and the distribution as we have shown should take place on 
that basis. 

A case of a similar type did occur in Laxman Dnyanu Phalake v. Smt. Housa- 
bat Shamrao Ghatye decided by Chandrachud J. sitting singly, where the 
‘‘Jandlord’’ had let out 4 acres and 8 gunthas jointly to three tenants who were 
the petitioners and respondent No. 2 in that case. ‘‘The landlord’’ had no 
other land of her own. In all respects ‘‘the landlord’’ had established that 
she required the land bona. fide for personal cultivation. Respondent No. 2 
in that case was in possession of 4 acres and 8 gunthas as a tenant of one 
Vasant Rokade. It was held that the ‘‘landlord’’ would under the circum- 
stances be-entitled to get back only 2 acres and 32 gunthas out of the land 
leased. My learned brother Chandrachnud J. who decided the petition held that 
the 4 acres and 8 gunthas which the ‘‘landlord’’ had applied for had been leased 
to three tenants and therefore it must be assumed notionally that the three 
tenants had an equal share i.e. one-third each im the land leased. Thus they 
would each be notionally entitled to 1 acre and 16 gunthas. My learned bro- 
ther then distributed the land as follows: 

The landlord could get back the whole land leased to respondent No. 2 be- 
cause the latter had 4 acres and 8 gunthas under his personal cultivation from 
Vasant Rokade. But the petitioners had no other land under their personal 
cultivation other, than the land leased so the landlord could get back from 
each of them one half of the land leased to them in order to ensure equality 
of holdings between each tenant and the landlord as a result ‘‘in the total’’. 
Thus the ‘‘landlord’’ was held entitled to 2 acres and 32 gunthas for her 
personal cultivation, the petitioners in that case to 1 aere and 16 gunthas 
and respondent No. 2 had to give up the whole of his share of the land leased 
but to continue’ in Possession. of 4 acres and 8 gunthas which he had held from 
Vasant Rokade as the latter’s tenant. 

The difficulty in such cases arises not because of any misconstruction of cl. 
(b) of sub-s. (5) but because as we have said el. (b) only contemplated the 
case of one tenant and one landlord and left it to the authorities or the Court 
to work out the details in a given case. These difficulties were noticed in the 
oR in Rambhau Ganpat’s case, as can be seen from the following remarks 
(p 

“It has, also been urged that in the view which 4 we are taking it might be difficult 
to make adjustments, if a landlord has more than one tenant or if a tenant has more 
than one landlord. This would not justify our giving the section a meaning which it 
does not properly bear. It is also true that it would generally not be possible to bring 
about equality between a landlord and his tenant in regard to the extent of the lands 
personally cultivated by them, but the inequality between the two will be reduced.” 
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We are in agreenent’ with that observation. We cannot give to the section 
a different meaning because of the difficulties of its implementation and as 
far as possible an ‘attempt should be made within the directions of the law 
to bring about an equality between the landlord and the tenant or tenants 
concer ned. 


We may also say that very few such cases are likely to arise. As we have 
said all the applications under s. ‘88C have now been practically worked out in 
the Courts or before the authorities and no fresh applications can be filed in 
view of the provisions of s. 38B(3) and s. 88C(2) read with rule 53 of the 
Bombay Tenancy and Agricultural Lands Rules, 1956 which prescribes that 
the application for a certificate under sub-s. (2) of s. 88C shall be made on 
or before September 30, 1961. Our learned brother Chandrachud J. in Laxman 
Dnyanu Phalake v. Smt. Housabai Shamrao Ghatge also noticed that diffeulty 
was bound to arise in whatever view is taken under the-Act and held “‘I am 
conscious that the method adopted by me is but rough and ready, but a difficulty 
which has not been foreseen by the law-makers has to be solved in a manner 
which will carry out the intention of the legislature as best as possible.” We 
are in complete agreement with that remark, 


There is also another consideration which was urged at the Bar and which 
has weighed with us in coming to this conclusion. Rambhaw Ganpat’s case 
was decided in 1968 and has been consistently followed till today and, as we 
have shown, the principle laid down in it was held to be well established in 
1966 in Madhav Vithoba v. Dhondudas and as well settled in Pandharinath ~. 
Ramjan. Several thousands of cases must have been decided upon that prin- 
ciple so much so that the provisions of s. 88C. and of s. 33B have now well- 
nigh exhausted themselves. The number of cases in which they can be invok- 
ed. may be infinitesimal compared with the cases which have been decided in 
the State hitherto under the principle laid down in Rambhau Ganpat’s case. 
The tenancy legislation is only applicable to this State and for almost ten 
years the principle has held the field being applied without difficulty in most 
cases and little difficulty or hardship has come to our notice. Under these 
circumstances it: seems to us that to unsettle the law now, by giving a new 
interpretation would certainly unsettle titles ane nights; and er eate more hard- 
-~ ship and difficulty than otherwise. 


In Nirshi v. Sudhir Kwmar upon a similar difficulty and although they were 
not in favour of the earlier view, the Supreme Court set aside the decision of 
a Full Bench holding as follows (p. 866): ` i 


“Till the decision under appeal High Courts of Patna and Calcutta proceeded on 
the basis that if the main lease is governed by the provisions of the Act and conse- 
quently taken out of the scope of the Transfer of Property Act then it must be held 
that all sub-leases of portions of the properties included in the main lease are agri- 
cultural leases; otherwise the main lease would cease to be a purely agricultural lease 
as it must be held to relate to both agricultural and non-agricultural lands. We agree 
with the Full Bench that the ratio of these decisions is open to question. If the legal 
position had not been firmly settled by a long chain of decisions commencing | from 
1903 onwards, it is likely that we would have concurred with the view taken by the 
Full Bench. But if we do so we would be unsettling a settled view of the law on 
the basis of which various rights must have been created, transactions entered into 
and titles founded. The rule laid down in the earlier decision was never departed from 
in the past. The Act was amended a number of times but yet the legislature did not 
think it necessary to alter or modify the said: rule. Different considerations would 
have arisen if the disputed interpretation related to'a penal provision or the same is 
detrimental to public interest or causes public inconvenience. Law is not always logic. 
It is a part of life and more so in a democratic set up. In law finality is of utmost 
importance. Unless so required in public interest, questions of law firmly settled by a‘ 
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long course of decisions should not ordinarily be disturbed and it is all the more so 
in the case of an interpretation affecting property rights.” 

After citing a number of decisions of the Privy Council and the House of Lords, 
the Supreme Court held, vide para. 14, as follows (p. 869): 

“From these observations it is clear that the rule that where the terms of a statute 
or ordinance are clear then even a long and uniform course of judicial interpretation of 
it may be overruled, if it is contrary to the clear meaning of the enactment is inappli- 
cable to decisions on the basis of which titles and transactions must have been founded.” 
In the present case we do not think, that the decision in Rambhau Ganpat’s 
case is incorrect or requires overruling, but we'would merely point out that it 
was concerned with property rights, is being accepted and applied for almost 
ten years and no difficulty or hardship has been experienced or brought to our 
notice. Moreover, in Rambhau Ganpat ’s ease itself we had indicated some of 
the difficulties that were likely to arise and yet the law has been allowed to 
stand as it is and has not been amended by the Legislature. Upon this principle 
of stare decisis also therefore we must uphold the decision ; in Rambhau Ganpat’s 
case. 

Most of the difficulties envisaged in the referring order have been dealt with. 
We need not give an answer to every illustration that has been given there, 
nor consider every other theory suggested for achieving equality because we 
are limited to the three questions referred. If and when such complications 
do arise we have no doubt the authorities will be able to deal with them. 

‘In the result, we answer questions Nos. 1, 2:and 3(a) in the affirmative. So 
far as question No. 8(b) is concerned, we would say that if there is only one 
tenant, only the land held under personal cultivation of that tenant will have 
to be taken into account on the landlord applying. 

The papers will now be sent back to the Division Bench for disposal of the 
Special Civil Applications with which we have here dealt. We leave the matter 
of costs in, the discretion of the Division. Bench. 

` ° Answers accordingly. 


a 


Er APPELLATE CIVIL. 


. Before Mr. Justice Vaidya. 


KISHINCHAND MURJIMAL v. BAI KALAVATI HANSRAJ 
DWARKADAS.” 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
13, 6, 25—“Reasonable” , meaning of word in s. 13(2)—Whether construction of marriage 
hall or charitable hospital would amount to putting premises to “non-residential 
use”—Section 13(1)(g) whether requires trustees to prove requirement bona fide 
,and reasonable—When appeal Court can interfere with decision of trial Court 
on question of balance of hardship under s. 13(2). 


Under s. 13(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, what is reasonable accomodation ‘will depend on the circumstances of each case. 
Reasonable cannot mean equally'convenient or luxurious or suitable, though it may 
not necessarily exclude ideas of convenience and comfort. ; 

The words “residential use” as opposed to “non-residential use” mean use not for 
education, businéss, trade or storage, within the meaning of s. 6(1) of the Act. The 
construction of a marriage hall or a charitable hospital would not amount to putting the 
premises for use for education, business, trade or storage within; the meaning of s. 6 
of the Act. 

The ‘Queen v. Norwood,! ahma v. Balkrishna?’ Sarat Chandra Basu v. Bijoy 


* Decided, Mareh 14, 1972. Special Civil 1 (1867) L.R. 2 Q.B. 457. 
Application No. 2185 (with Special Civil Ap- 2 (1925) 27 Bom. L.R. 937. 
plications Nos, 2194 and 2187 of 1969). 
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Chand Mahatab Maharajadhiraj Bahadur3 and Sri Sri Sri Kishore Chandra Singh Deo 
v. Babu Ganesh Prasad Bhagat,4 referred to. 

Section 13(1)(g) of the Act merely requires the trustees to establish that there is 
some requirement importing an element of necessity which compels them to file a 
suit for ejectment but it does not require that the requirement of the trustees should 
be proved to be bona fide and reasonable. 

The appeal Court will be ordinarily slow to interfere with the decision of the trial 
Court on the question of balance of hardship under s. 13(2) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, for this is primarily a question 
of fact. To succeed the appellant must show that the trial Judge misdirected him- 
self on a question of law or that he based his judgment on some finding of fact 
on which there was no evidence. If in drawing up the statutory balance sheet of 
hardship, there is some evidence of hardship on each side the decision of the trial 
Court must be normally final. The appellate Court can interfere in certain circum- 
stances, for instance, if there is no evidence, of hardship on one side or if the trial 
Judge has held to be relevant some matter which in law is not relevant such as 
the absence of a view of a neighbouring hill, river, trees or something pleasant of 
that kind. 


Sims v. Wilson,5 referred to. 


.By an order dated May 1, 1959, made by the’ Bombay City Civil Court, 
Bombay, in Charity Application No. 18 of 1959, the trustees of a publie charit- 
able trust known as ‘‘Manikram Menghraj Trust’’. (plaintiffs) were given liber- 
ty to set up a marriage hall on their premises at 2, Chowpatty Road, Bombay, 
and also to establish a clinic for all clinical examinations and a maternity 
hospital, nursing home, mobile hospital and garages for mobile vans, doctors’ 
cars, servants quarters and other necessary structures. The trustees were also 
authorised by the said order to take all, steps to eject the tenants in the pre- 
mises at 2 Chowpatty Road and demolish the' structures on the plot and to con- 
struct thereon a marriage hall, a clinic, maternity and nursing home and a cha- 
ritable hospital including equipment and office premises, garages for mobile 
vans, doctors’ cars, servants’ quarters and other necessary structures and to 
expend for the said purpose a sum of rupees four lacs and forty five thousand. 


The trustees thereafter informed Hansraj (defendant), who was a monthly 
tenant in respect of the aforesaid premises on the first floor, that if he agreed 
to vacate the premises, they were prepared to purchase on ownership basis 
suitable premises for a value not exceeding Rs. 50,000 which premises the 
trustees were prepared: to let to the defendant on standard rent. On August 
25, 1962, the trustees through their attorney’s notice terminated the defendant’s 
tenaney'on the ground that the premises were required by the trustees for 
occupation for the purpose of the trust. The defendant, however, did not 
vacate the premises and the trustees, therefore, filed a suit on December 18, 
1963 for recovering possession of the suit premises from the defendant. 


The suit was resisted by the defendant on the ground that the premises 
were not reasonably and bona fide required by the trustees for the occupation 
for the purpose of the trust and that greater hardship would be caused by 
passing a decree for possession than by refusing to pass it. On considering the 
oral and documentary evidence in the case the learned Judge of the Small 
Causes held that the plaintiffs proved that they were the trustees entitled to 
sue the defendant, that the tenancy of the defendant was duly terminated by 
legal and valid notice, that the plaintiffs reasonably and bona fide required 
the premises for their occupation for the purpose of the trust, that s. 13(2) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
did not apply to a suit by trustees under s. 13(/)(g), that even if it applied, 
greater hardship would be caused by refusing to pass the decree than by pas- ` 
sing the decree for Possession. On appeal by the defendant the Appellate 


3 (1987) L.R. 64 LA. 77, s.c. 39 Bom. L.R. 4 [1954] S.C.R. 919. 
713. 5 [1946] 2 All E.R. 261. 
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Bench fourid -that the plaintiffs required the premises for the purpose of the 
trust and their ‘requirement was genuine; but reversed the finding of the trial] 
Court with regard to hardship. - The- appellate Court did not agree with 
the-trial Court that s. 13(2) of the Rent Act did not apply to the ease of a 
trust but ‘on merits found that the ‘defendant could not obtain ‘‘suitable ac- 
ecommodation’’ in spite of the-efforts made -in that behalf and held that greater 
hardship ‘would t caused, to him, and, his family if a decree for eviction was 
passed. i 

:The plaintiffs Sled an application aden art. 227 of the Constitution of India 
against the order of the Appellate Bench. 

The application was heard. along with two other similar applications. 


' K.. J. Abhyankar, with S.: R. Chitale, for the petitioners. 

“VY. 8. Chitale, with M. R. Kotwal, for respondents Nos.:1 to 4, in Special civ 
Apolication No.. 2185. of 1969. 

' Ashok ‘Desai, for réspondents No. 1, in Special Civil Applications Nos. 2187 
dnd: 2194 of 19690" =! 

i 5 4 

- Warpyai J. [His Toddi after stating the facts and considering points 
not ‘material’ to this report, proceeded.] ‘It is .well settled that an Appeal 
Court will be ordinarily slow to interfere with the decision of the trial Judge 
on questions like the balance of hardship, ‘for this is primarily a question of 
fact. To succeed the appellant must show that the trial Judge misdirected 
himself on a question of law or that he based his judgment on some finding of 
fact on which there was no evidence. .If in drawing up the statutory balance 
sheet of hardship, there is some evidence of hardship on each side the decision 
of the trial Judge must be normally final. See Sims v. Walson,! referred to 
above. The appellate Court can .interfere in certain circumstances, for in- 
stance, if there is no evidence of hardship on one side or if the trial Judge 
has ‘held to be relevant some matter which in law is not relevant such as the 
absence -of a View of a pele sponte hill, river, tree or soueng pleasant 
of that kind. . 

i Turning now to the tadement of ihe Appellate Bench, I find that it has 
reversed : ‘the finding of: the trial Court in a manner which would render 
Sic BU) ( g) nugatory, so-far:as Greater- Bombay is concerned. After merely 
summarising the ‘contentions. of Hansraj in his- evidence,- the Appellate Bench 
weni on to observe, 

.:, According ‘to’ Mr. Khambatta, the requirements of Hansraj can be satisfactorily 
mel = a flat’ of 1200 sq. ft. The learned trial Judge has observed that the family of 
Hansraj can be suitably accommodated in a flat of 1000 sq. ft. In our opinion there 
is no warrant for this observation. As pointed out'by the learned trial Judge, the area 
‘of the. premises in‘the occupation of Hansraj is 4730 sq. ft. Hansraj has been living 
in these premises with his family for a number of years. In considering what is suitable 
alternative accommodation for a tenant, ‘the mode of living he is used to is a material 
faetor.”...In''our’ view, therefore; the whole family of Hansraj must be taken into ac- 
count in deciding the question. of hardship. The learned trial Judge has remarked 
“in his judgment that on his inspection of: the premises, he found that the entire pre- 
mises: were not really needed by Hansraj.” In our opinion, the learned trial Judge was 
wrong in allowing his judgment to be influenced by. the impression which was made on 
him when he saw -:the prémises. There is‘nothing ‘to show whether that impression was 
correct or not. The question must be-decided on the' evidence on record. It can he 
argued that the alternative: accommodation for Hansraj need not be of the same size as 
the premises in ;question viz. 4730 ‘sq. ft. 'Even'so, we do-not think that an area of 
1000 sq.ft. or 1200 sq.ft. can be considered. suitable for Hansraj and his family who have 
béen -accustorhed to liveiim larger premises ‘for -a long period...In our view he was 
not expected. to make tee in n this behalf in every part of the city. It cannot.be urged 


1 [1046] 2 Al E.R. 261. 
B.L, R. —40 
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that he must take up his residence wherever he could get it within his means. It also 
cannot be urged that he should secure a flat on lease even by paying premium for it., 
Another factor which must be taken notice of is the extreme difficulty of securing 
accommodation in the city. In these circumstances, we are satisfied that Hansraj could 
not obtain suitable alternative accommodation in spite of efforts made in that behalf.” 


This conclusion of the Appellate Bench, in my judgment, is a total distortion 
of the requirement of's. 18(2). The section does not require ‘suitable accom- 
modation’’ to be available to the tenant. It requires ‘‘reasonable nesommodar 
tion’’ to be available to the tenant. 

What is reasonable under s. 18(2) will depend on the circumstanées of each 
case. Reasonable cannot mean equally convenient or luxurious, though it may 
not necessarily exclude ideas of convenience and comfort. The expression 
used in s. 18(2) is ‘‘hardship’’ and not ‘‘inconvenience’’ or ‘unsuitability ”’. 
The Appellate Bench has assumed that s. 18(2) refers to ‘suitability’, "The 
said assumption is, in my opinion, patently illegal. The Appellate Bench 
has further ignored the detailed, relevant and cogent reasons given by the 
trial Court (including what was observed at personal inspection of the said 
premises) for holding that greater hardship would be caused to the trustees 
by refusing to pass a decree. It ought to have properly considered the -fair 
and reasonable offer made by the trustees to Hansraj. On these grounds. 
alone the finding recorded by the Appellate Bench must be set aside. - The 
Appellate Bench misdirected itself on law, illegally-ignored the reasons given 
by the trial Judge and erroneously reversed the correct findings of the trial 
Court under s. 18(2). 

Mr. Chitale, the learned counsel for the respondents sought to support the 
decree passed by the Appellate Court by arguing firstly that the requirement’ 
of the trustees for constructing marriage hall, clinic and hospital ete. is not 
requirement for residential purposes and, hence, any decree that would be | 
passed on that ground evicting the tenant would be contrary to s. 25(/) of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, which 
prohibits conversion of residential purpose to non-residential purpose. ‘The 
trial Court: has rightly negatived this contention on the ground that the re- 
quirement cannot be considered to be for non-residential purpose because a 
large portion of the construction will be tsed by the doctors, nurses and 
patients who would be residing therein although for different times and some- 
times temporarily and the present use of the building itself is not wholly 
for residential purposes. ; l A 

Moreover, the word ‘‘residence’’ must be understood in the context of the 
Bombay Rents, Hotel and Lodging House Rates. Control Act, 1947; as ‘used 
in s. 6. The words ‘‘residential use’’ as opposed to ‘‘non-residential use’ 
must, therefore, be use not for education, business, trade or storage within 
the meaning of s. 6(/). It cannot be said that the construction of a marriage. 
hall or a charitable hospital would be putting the premises to use for cane 
tion, business, trade or storage within. the meaning of s. 6. 

“Residence” has no doubt a variety of meaning according to the statute 
or document: in which it is used. It is an ‘‘ambiguous word’’ and’ may - 
receive a different meaning according to’ the ‘position in which it ‘is found. 
The word may receive a larger or more restricted meaning according to what- 
the Court believes the intention of the Legislature to have been, in -framing 
the particular provision in which the. word occurs, A man’s residence is: 
very often the place where the sleeps at night. (See Blackburn J., Oldham,- 
1.0’M. & H. 158, citing The Queen v. N orwood?). Sometimes it is ' described” 
as the place where he and his family sleep or eat though he carries on his 
business in that very place (see Lakshman. v. Balkrishna3) In Sarat Chandra 
Basu v. Bijoy Chand Mahatab Maharajadluraj Bahadur’ the Privy Council 


2 (1867) L.R. 2 Q.B. 457. 4, (1987) L.R. 64 L.A. 77, s.c. 39 Bom. L.R. 
3 (1925) 27 Bom, L.R., 987. 713. 
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considered the meaning of the expression ‘‘resides’’ in s. 33 of the Indian 
Registration Act and observed that, ‘‘there is no reason for assuming that it 
contemplates only permanent residence and excludes temporary residence’’. 
In Sri Sri Sri Kishore Chandra Singh Deo v. Babu Ganesh Prasad Bhagat, 5 
again in the context of s. 33, the Supreme Court laid down that ‘‘Residence 
only connotes that a person eats, drinks and sleeps at that place and that it 
is not necessary that he should own it’’, Having regard to these various 
meanings of the word ‘residence’ and the scheme of the ‘Rent Act as indicated 
in s. 6, it must be held that the Legislature in using the words ‘‘non-residential 
purpose” in s: 25 did not intend to prohibit use of a building like the suit 
building containing a residential flat like the suit flat and the land on which 
such a building stands for purposes of construction of marriage halls, charit- 
able hospital and quarters and garages for doctors and nurses as in the present 
‘ease. The said marriage halls, hospital ete. are likely to be used for sleep- 
ing, eating, drinking ete. temporarily if not-permanently, from day-to-day 
particularly in a crowded city like Bombay. The use of the same cannot be 
described, in the facts and circumstances established in the case, as ‘‘non- 
residential’? use within the meaning of even s. 25. 


The second contention of Mr. Chitale is that the finding of the two Courts 
that the trustees require the premises for their use is contrary to law as they 
have not recorded a clear finding that the trustees reasonably and bona fide 
require the premises. This submission is also not tenable because in amend- 
ing s. 18(/)(g), if the Legislature intended that the requirement of the trus- 
tees should also be proved to be bona fide and reasonable they would have 
stated so. Instead they have merely used the words, ‘‘or where the landlord 
is a trustee of a public charitable trust that the premises are required for 
occupation for the purposes of the. trust,’ It is an alternative ground in 
respect of premises belonging to public charitable trusts added to the ground 
which originally stood in cl. (g) of s. 18(1), by Bombay Act 61 of 1953 to 
advance the cause of publie charity by, not allowing it to suffer for want of ac- 
commodation. The ground merely requires the trustees to establish that there 
is some requirement importing an element of necessity which compels them 
to file a suit for eviction. Such a requirement has been -adequately establish- 
ed in the facts and circumstances of the present case. I do not think that 
anything more -was required by law. The two Courts below are, therefore, 
right in holding that the trustees satisfied the requirement of s. 13(/)(g). 


Lastly, Mr. Chitale submitted that it was the duty of the Appellate Bench 
to record a clear finding that hardship that would be caused to the tenant 
would be less than hardship that would be caused to the trustees and in the 
absence of such finding no decree for eviction could be passed under s. 13(J) 
(g). This contention is to be mentioned only to be rejected. The findings 
of the trial Court, referred to above, sufficiently discuss the hardships both to 
the trustees and the tenant and clearly indicate that greater hardship would 
be caused to the trustees by refusing to pass a decree than to the tenant by 
passing .a decree. against. him. Mr.. “Chitale - -referred - in. this connection to a 
decision of the Gujarat High .Court-in -Abdulrehman v. Trustees, Maniar Ja- 
mat, which merely lays down that the claim of the trustees under s. 13(1) (g) 
is also subject to -the restriction under s. 13(2). With respect -I agree with 
the view. and it is unnecessary to discuss the matter any further-as I hold for 
reasons already stated that the finding of the trial Court under s. 13 (2) is 
illegally reyersed -by. the- Appellate Bench on, this point. 


Leng rest of the aia is not materjal to this report.]: 
8 : 2s ` Orders accordingly. 
5 [1954] S.C.R. 919, at p7 925. _.6 [1968] ALR. Guj. 184. 
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` Before. Mr. Justice, Vaidya. , -.. É 


BENNETT ‘COLEMAN -& CO. LTD, v: VALJI LAKHAMSI & CO. we, 


Bombay Rents, ‘Hotel and Lodging’ Hoiise Rates. „Control“ Act ( Bom. LVI of 194 ), 
‘Sec. 13(1) (bhh)}—City” of Bombay ( Building Works Restriction ) Act ( Bom. ‘XVID 
- of 1944), Secs. 3, 5, 6—Notice issued by Commissioner to pull down ‘structure per- 
is mitted to be constructed under s. 3 of Bom, Act XVHI of 1944' whether dn order Ander 
og. 13(1) (bhh) of Bombay Rent’ Act. . ea 
Where permission to construct a see was PE by. the Commissioner under” 
s. 3 of the City of Bombay (Building Works Restriction) Act, 1944, during the period , 
in which the restrictions were in. force, subject to a condition. that the structure should 
be pulled down at any time as directed by the Commissioner, the. € Commissioner was `` 
competent to exercise the powers under s. 6 of the Act to have..the structure are 
down. A notice to this effect issued by the. Commissioner would, be an, order. to de- . 
molish the structure within the meaning of s. 13(1)(hkhh) of. the Bombay Rents, Hotel | 
and Lodging House, Rates Control Act, 1947. . : e ‘ 
_ , Piadad, Fernandez v. K. M, Ramesh,! referred to, tal 
Where a landlord bound by such a notice wants to ‘comply with it without, delay” 
. and is eager to co-operate with the authorities in enforcing a town planning scheme, 
it cannot be said ‘that he does not require the premises for ‘the purpose ‘of demolition 
within the meaning of s. 13(1) (hhh) notwithstanding the fact that- the town planning 
scheme is in abeyance, - ee i. 2S o eee ee 
ee ke py i » : 3 , 


‘THE facts-are stated in the judgment. ` 


t H E : 


s. J. Sorabjee’ with’ H. @ Tinara instrudied ‘by: Chimanlal Shah & Oo; for 
the petitioners. 

‘R. P. Bhatt, instructed ty Anahi & Manigaldas, for respou aent Nos.” 
l and 2. À ; : ates fog site 

Vanya J. These two petitions under- art. 267: ie the Constitution” raise an” 
interesting question with regard to ‘the interpretation ` of s. 13(J) (Ahh) of the? 
Bombay Rents, Hotel and Lodging House Rates 'Control Act, 1947;"'in "eoh 
nection with-a notice issued by the’ Municipal Commissioner for Greater Bom-'* 


bay which runs as follows: Ra 


“BOMBAY MUNICIPAL CORPORATION BOMBAY: TOWN PLANNING. ‘AGT, 1954, : 7 
TOWN PLANNING SCHEME ‘BOMBAY CITY NO. ie a 


Fe a NOTICE NO. FE/221. ! wo) aad i “aT 
To i ` ee aea Oke 
The Times of india, n= eA i Ca u gee De ee e at 
Owner: Original Plot No. 37, °° "1 7 PO T SO BESTETO ouau 
Elphinstone. Estate Séction. pe wits BE EE 


‘WHEREAS the Government of Bombay has Peen pleased ‘to ` sanction ‘the ' ‘above’ ` 
scheme under section 51 of the Bombay Town Planning “Act, 1954 ‘((XXVIT of 1955) on’ | 
the 4th September 1957 and to fix the ‘Ist December 1957 as the date ‘on which the ~ ~ : 
scheme shall come into’ operation’ AND, "WHEREAS the N dtification ‘relating’ to such sanc- ` 
tion' has been published- uńder No. '"TPB-1054-M, ' ‘Local Self Government and Public f 
Health Department at page 261r of Part I. of the’ „Bombay Government Gazette Datéd the © 
12th September, 1957 and since ‘under section 53 of the’ said ‘Act all rights and liabilities i 
created’ by ‘the said Scheme shall come into force from the Ist December 1957 the date ` 
notified by ‘Government in ‘their above notification ‘AND WHEREAS’ you are’ aware that’ 
the land delineated on the Scheme Plans (which may ! be’ inspected, if necessary" at 
the office of the City ‘Engineer, Town! Planning..Scheme No. 1, Bombay’ Municipal. Cor- 
poration); upon., which your temporary structure stands, is affected by the said scheme 
AND WHEREAS’ all the rights of the Local Authority under the Bombay Town. Plan- 
ning Act, 1954 and: the Bombay: Town Planning Rules, 1955 are her eby’ expressly reù 


*Decided, March 20, 1972. Special - Civil—€ivil Application No. 1687 of 1969 
Application No. 1686 of 1969 (with Special 1 (1970) 72 Bon. L.R. 569. 4 
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-served AND WHEREAS you. were permitted under the City of Bombay (Building Works 
Restrictions) Act 1944,:;to -efect: a temporary structure on the terms ‘and conditions men- 
-tioned in'the said permit AND WHEREAS you agreed to pull, down or remove the 
building! or work whenever required by me to do so, you are hereby called upon to 
‘pull down and remove the‘entirer building or work in.respect of which permission was 
‘granted)'under. Permit No. :52/1520/TP: dated 23rd December 1947 on or before 30th 
!October '1958 ‘failing which I shall icause’ the building. or work to, be pulled down or 
removed under section 489,0f the:‘Bombay Municipal. Corporation Act and shall seek 
‘to tecoverithe ‘cost thereof as‘provided. by that Municipal Act. 

ü! Please note that this: notice is being served strictly-‘without prejudice to the rights of 
the local ‘authority .under: the iBombay Town Planning Act, 1954 and the Bombay Town 


: Planning Rules..1955 which: rights are hereby expressly aaah 


=v, 


f Dated’. this :19th’ day of September .1958;. | > 

cs i n y h ag y oore Sd/-;. 
TETEE ae p úa is lie ienet $ Municipal Commissioner, 
aa si n ig E ees HT oae yt 7 . For Greater Bombay.” 


od 


THe cireumstances in whic: the said ‘notice’ was ‘issued by the Municipal 
Commissioner’ ‘to the’ petitioners’ may be: briefly stated: ds under :' 

' The subject-matter of. disp apts, between the petitioners and respondents Nos. 1 
and” 2 consists ‘of a godowit ‘sittiated “At “Masjid ` Siding Road, Kurla Street, 
Bombay-1: bearing Wara No: ‘6:3 of tiginal Plot No. 37, Elphinstone Estate 
‘Section. The petitioners Benet” ’Coldihan’. and Co. ‘Ltd. were lessees of the 
Plot, original plot No. 87, ‘of: Elphinstone’ ‘Estate! “They had constructed go- 
“downs prior to 1944. In the ‘disaster “be Bombay ‘doéks explosion of 1944 these 
 godowns, were ‘affected along ` with” many’ other’‘gtructures in that area due 
‘to explosions. At that time the. Governmetit of Tnidia Act, 1935 was in exist- 
‘ence. The. Governor’ of ‘Bombay in’ éxércise ‘of -thè ‘powers vested in him by 
virtue of* proclamation, dated November’4, 1939 isstied ‘by him under s. 93 of 
the Government’ of India Act, 1935, “ifade an act called the City of Bombay 
' (Buildings Works’ Restrictions)’ “Act! (Bombay Act No. “18 of 1944). The Act 
“was published | in the Bombay Government. Gazette: “Piit TV dated December 
-22, 1944. ‘By s.‘2 ‘of that Act, ‘the’ definitions under” ‘the’ Bombay Municipal 
Act, 1888 were. applied to the provişions of that, Act. , Seotion 3 of the Act 
“provided < — te 

. Restriction, on, ' building nee in certain area without permission —No, person shall, 
during’ the period, of one year from the date of commencément’ of” this Act, ‘do any work 
-of erecting, re-erecting, constructing, reconstructing, adding tò, altering’ or repairing any 
building, wall. or, other structure, or any, “part theréof situated in ‘the. area described in 
the Schedule, . or laying-out any. private street jn the said | area, except under the authority 
of.a written _ permission granted. by the Cotninissioner: and except in accordance with 
pag conditions, if any, as the Commissioner, may think. fit to specify in the permission: 

Provided. that the Provincial Government, 3 may by notification in the Official Gazette 
aeai ther, period | -referred ‘to in this, section,” 7 


“or t 


Sestions 6. of the: ‘Act Jays down, . ad sea oo eee 

va ¢! Whoever contravenes” the provisions of ‘section °3 “shall: on conviction, be punish~ 
“able with ‘imprisonment-twhich may:extend:to three months ‘or ‘with = rice may 
‘extend’ 'to' one ‘thousand i aa “or ‘with: both.” Go a y A 


' The ‘Hixblanation. to that, ‘section lays ‘down, - es ae a 
; Tg any, rson who is in occupation, possession, or, "control of any land or building 
fails withou ‘awful authority OF excuse in respect of. such land. or building to comply 
or to secure compliance with the provisions of ‘section 3 or, evades or attempts to evade 
the, said provisions, he shall be deemed to have contravened. the“ ‘said provisions.” 


-*"Settion 6 empowered the Gontmissioner: to -remove.or cause to’ be removed any 
“work .done in> contravention of s. 3 andthe’ expenses. were recoverable- under 
‘the Municipal: Corporation Actas if the expenses were included. in- sub-s.u(Z) 
of s. 190-of that:Act!. The:-Act is-admittedly still in force,. though.the period 


a 
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of prohibition contained in s. 3 appears to have expired on December 31, 1947. 

In exercise of his powers under s. 3, the Municipal Commissioner granted a 
permit to the petitioners to build the proposed godown which is the subject- 
matter of dispute now between the petitioners and respondents Nos..1 and 2. 
The permission was granted to build godown as per Plan submitted. but 
subject expressly to the following conditions: (a) The provisions of the Muni- 
cipal Act and bye laws made thereunder in force from time to time shall 
be complied with; (b) the Commissioner may at any time direct the owner 
of the said premises to pull down or remove the work hereby permitted or 
any portion thereof forthwith or within such time as he’ may prescribe. No 
compensation shall be claimable by or payable to the owner. Further if any 
such directions is not complied with by the owner, the same may be enforced 
or carried out in the manner provided by s. 489(J); (e) no compensation 
whatsoever, whether for damages, loss or injury, shall. be claimable by or pay- 
able: to the owner or any other person in respect of any work carried out 
pursuant to this permit, if the building wall comes within (i) the regular line 
of any street (ii) any improvement scheme that may be made under the pro- 
visions of the Municipal Act (ili) any. tcwn planning scheme that may be made 
under the Bombay Building Town Planning Act, 1915; (d) the conditions of 
this permit shall bind not “only the owner of the said premises but also. his 
heirs, executors, administrators; (e) no work shall be done within the regular line 
of the street. Below the permission granted, on behalf of the petitioners it 
was endorsed that the above conditions were agreeable to- the petitioners.. 

It is submitted on behalf of the petitioners that the Municipal Commissioner 
who issued the said permission was also empowered under the Bombay Town 


Planning Act, 1915 and the Bombay Municipal Corporation Act to impose 


-conditions on owners before granting permission to build buildings. The peti- 
tioners constructed the temporary structures in accordance with the said per- 
mission which was granted on December 23, 1947. They used the structures 
upto 1953. Thereafter under an agreement dated December. 21, 1953 the said 
temporary structure known as Godown No. 2 was let out by the petitioners to 
respondent No. 1 for eleven months. The agreement was renewed from time 
to time upto August 31, 1957. 

In the meanwhile the draft scheme dated July 3, 1957 which was sanctioned 
by the Government of Bombay on December 11, 1948 in exercise of the powers 
conferred by sub-s. (2) of s. 14 of the Bombay Town Planning Act, 1915, 
was brought into force. On April 1, 1957, the Bombay Town Planning Act, 
1954 came into foree. The final Town Planning Scheme, Bombay City No. 1 
(Mandvi and Elphinstone Estate) was sanctioned by the Government of Bom- 
bay so as to come into effect from December 1, 1957. By reason of the said 
final scheme, the original Plot No. 37, bearing C, S. No. 130, was: ‘given final 
Plot No. 34 ' subject to further developments, 

Under the final scheme certain regulations were also framed anatoliae the 
developments of the area under the scheme. Regulation 36 laid down, 

..All temporary structures within the boundaries of a final plot i.e. hoe which 
have Peen permitted to: be constructed by the Municipal Corporation under s. 15 of 
the Bombay Town Planning Act subject to a condition or under an agreement whereby 
such structures have to be removed by the owners concerned at their cost wherever 
called upon to do so by the Municipal Corporation shall be so removed within a period 
of two years from the date the final scheme comes into force.” (Italics are mine). 

Regulation 36 however gives power to the Municipal Commissioner in eases 
where genuine hardship may be caused to extend time. 

Regulation 38 laid down, 

“Any person, contravening any of the provisions of the scheme shall, on being 
convicted for such contravention, be liable to fine which may be extended to Rs..1,000/- 
and in the case ‘of continuing contravention of the aforesaid provisions, he shall be 
liable fo an additional fine which may extend to Rs. 10/- for each day closing which 
such contravention continues, after conviction for the first such contravention,” 
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i> In‘ view of these changes, by notice dated September 19, 1958, which is quoted 


above, the Municipal Commissioner called upon the petitioners to pull down 


- and: remove the godown failing which‘ the Commissioner threatened to cause 


the building or work. to bè pulled down or removed. By a notice dated Sep- 
tember. 10, 1957, the petitioners had ealled upon respondent No. 1 to quit, 
vacate and deliver possession of the godown on the expiration of the month 
of October 1957. By another notice dated- February 22, 1960, respondent 


- No. 1-was called upon to- vacate the said godown at the expiration of the 


period mentioned therein.. Respondent .No. 1 failed- to do so. On April 
18, 1960, the petitioners,. therefore, filed R.A.E. suit No. 181/1720 in the 
Court of Small Causes at Bombay against ‘respondents Nos. 1 and 2. Res- 
pondent No. 2 was joined as defendant’ in the suit as he was also in occupa- 
tion of the godown No. 2. 

The suit was-resisted by janona Nos. 1 and 2 on several grounds. As 
no other ground survives at this stage or was referred to in the course of the 
arguments, it is enough to say that one of the grounds on which the respon- 
dents resisted the ‘suit was that the permission granted by the Municipal Com- 
missioner and ‘the notice issued in pursuance of the said permission which are 
referred to above, did'not constitute an order as required under s. 13(/) (hhh) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 

The learned Judge who tried the suit rejected the contention and held that 
the godown was required by. the petitioners for the immediate purpose of 
demolition ordered by the’ local authovities within the meaning of s. 13(/) 
(Ahh). He negatived an ancillary contention in this connection that it could 
not be'said that the premises were required for the immediate purpose of de- 
molition within the meaning of s. 13(J) (hkh), inasmuch as the town planning 

scheme was held in abeyance and thé work ‘of enforcement was to be kept 
pending finalisation of measure to indicate. alternative aceommodation to the 
tenants likely to be affected. The learned Judge held that whenever a notice 
to demolish was issued:.by the local authorities ‘the purpose would have to be 
taken to: be immediate even inspite of the fact that the actual implementation 


' of. the scheme may: take some time, observing as follows: 


“To repeat in a nutshell I would say that the-remedy of eviction is given to the 


‘landlord under sec. 13(1)(hhh) in order to keep intact the powers of thé local au- 


thority and to deprive the- landlord as also his tenant from seeking any protection 


under. the ;Rent Act. ‘I think therefore that it would be sufficient compliance with the 
-section‘ by the landlord if he. proves before the Court that he has been served with 


the notice of demolition by. the local authority. :Interpreting the provisions of the sec- 
tion as’ I--do,.I-think that the plaintiffs have fulfilled -the requisite of the requirement.” 

Respondent No. 1 carried an appeal, against the decree of eviction passed 
‘by: the learned Judge on the basis of this finding. . 

The Appellate Bench of the’ Court of Small Causes by its judgment dated 
December 10; 1968 reversed the decree'on the grounds: (a) that the Munici- 
pal Commissioner was not entitled to call upon the petitioner to’ pull down the 
structure: in -question under any of the provisions of the Bombay Municipal 
Corporation Act or under: the provisions’: of Bombay Town Planning Act, 


- 1915 or the Bombay- Town Planning ‘Act,-1955; (b)‘ that it was only under 


the agreement between:the parties that’ the Commissioner laid. down certain 


. conditions and to which ‘the’ petitioners agreed,. that the Commissioner was en- 


titled to call upon the petitioners to pull down the premises. for which the per- 
mission was: grarited, and:as'‘the notice calling upon the petitioners to remove 
the structure was only by way of enforcing the said agreement it could not be 


- considered tobe an order by-any local authority or other competent authority 


|. Within’ the meaning: of s. 18(7) (Ahh). The Appellate Bench, therefore, held 


that-there was-no basis for the suit fled by the petitioners. The Appellate 
Bench further observed, 

..By the by,. it was argued on behalf of the ‘appellants that the final scheme is 
still kept under abeyance -and ‘as’ such the -requirement ‘of respondent No, 1 cannot 
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be called for an immediate purpose of the demolition, as ordered by the local authority. 
There is no- substance in this argument, If the notice Ex. B can be construed as an 
order under section 13 (1 )(hhh)- of the.Bombay Rent Act, the purpose for which the 
Respondent No. 1 called. upon the appellant to vacate would be for, the immediate pur- 
pose of demolition 'as ordered by the, local authority.. 
In other: words, because the Appellate Bench came to the conclusion that..the 
notice issued by’ the Municipal Commissioner dated September 19, 1958, was 
not an order within the meaning of s. 18(/ ) (hhh), the suit of the petitioners 
was’ dismissed with costs so far as possession was concerned. 

The said conclusion of the. Appellate Bench is challenged by the petitioners 
. in the.‘above petitions as contrary to law. Mr: Sorabjee,:the learned counsel 
for the petitioners, submitted that the Appellate Bench erred in law in hold- 
ing that the notice which was issued by the Commissioner in connection with the 
pérmission granted under s. 3 of the City of Bombay (Buildings. Works Res- 
trictions) Act, 1944 was not an order merely because the permission was sub- 
ject to certain conditions which the petitioners had accepted'as binding on 
them. ‘Mr. Sorabjee argued that although the period in which s. 3 was. in 
force expired on December 31, 1947, the petitioners having: taken the: per- 
mission’ before: that day and having acted on that ‘permission and built the 
structure according to the plan sanctioned by the Municipal Commissioner, 
could not ‘contend that the conditions on which the permission was granted 
were not binding on them merely because the period mentioned in s. 3 expired. 
He further submitted that the view taken by the Appellate Bench that the 
notice issued on September. 19, 1958 was merely a. notice for enforcing .an 
agreement ignores the powers of the Commissioner under the City of Bombay 
(Buildings Works Restrictions) Act, 1944. In support of his contention he 
also referred to a decision of Palekar J. as he then was, in Bhanji Ghelabhai 
v. Raichand P. Dedhia.} ° 

Mr. Bhatt, the learned counsel: for Fondni Nos. 1 ai 2, tried to sane 
these arguments by relying on a decision of Bhasme J! in Piadad Fernandez 
v. K. M. Ramesh, and contended that even though a notice was given by 
the Municipal Commissioner, it was incumbent on the landlord to satisfy the 
‘Court ‘that the premises: were required for the immediate purpose of demo- 
lition and it was also open to the tenants- ‘to show that having regard’ to the 
-facts and circumstances of-the case, the initial order‘ of the municipal autho- 
rities had lost its efficacy. He- also sought to support the reasoning: of ‘the 
‘Appellate Bench.that because the notice given by the Municipal Commissioner 
was :intended to enforce the conditions agreed to by the: petitioners: the > 
notice cannot be construed as an order particularly as it was not under ‘the 
provisions of any Act in force: He contended that even though the per- 
mission was granted subject to conditions and the petitioners built’ the 
structure in pursuance of that permission, as the period during’ which the ' 
restrictions operated under s. 3 expired on December 31, 1947 antl’ the. restric- 
‘tions ceased to exist thereafter, the permission and ‘the ‘conditions had no legal 
efficacy ; and the Municipal Commissioner had no’ power to rely.on the ‘per- 
mission and ‘the: conditions for issuing the notice of demolition with reference 
to those conditions. He ‘also: contended that apart from the permission and 
the conditions, 'the Municipal Commissioner had no power.under any other enact- 
ment to -issué that order. In other words, he contended that the notice issued 
by the ‘Municipal Commissioner even if it is considered to be an order of de- 
molition was an order which was not authorised by any provisions ‘of any law. 

In view. of these contentions, the first point that-arises’ for determination in 
this case is as to whether. on a proper reading and construction of the permis- 
sion whose conditions are quoted and’ the notice which i is also quoted above, it 
can be argued by respondents Nos. T and 2 that it is not an order by ‘any 

1 (1969) Snecial’Civil. Application No, 2705 Palekar J., on March 21, 25, 26, 28 and April 


of 1967° (with Special Civil, Applications Nos. Y, 1969 (Unrep je" 
2708 to 2712 and 2796 of 1967), decided by : F2 T1970) 72 Bom. L.R. -569. 
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local- authority., In my judgment, the: notice given, by the Commissioner on 
September. 19, 1958.is, clearly; an :or der of demolition by the ‘Municipal Com- 
missioner: The’ argument;:on behalf of the respondents that.it is not autho- 
rised by law is misconceived. The ‘City:.of Bombay (Buildings: Works, Restric- 
tions) Act, 1944, as. stated above, is’ still.in force.’ If any. permission was 
granted.. during;the period in which the restrictions were; in. force under. s. 3 
and 'that permission was subject,:to.conditions. which; the Commissioner could 
‘have imposed, it cannot be contended that the. person who contravened the 
conditions or was bound by the, conditions: could not be dealt with under ss. 5 
and 6 of the, said Att. Section 3 categorically says that no person shall, during 
the period...in which the restrictions were in existence construct a structure 
except under the authority of a written permission granted by the Commis- 
sioner and except in accordance with such conditions. There can be no doubt 
that the Municipal Commissioner had power to impose conditions and ask the 
petitioners to agree to those conditions.. 

The- mere fact, that the petitioners had agreed to those, conditions. does not 
affect in any manner the legal effect of the permission gr anted by the Munici- 
pal Commissioner or the. legal nature of the exercise of the powers by the Com- 
‘missioner’ uñdêr s. 3: ‘AS long as the structure built! under that permission 
stood, and the-other provisions “of the Act remained’ ih ‘force, the Commissioner 
could ‘exercise the powers: under. s. 6 to: remove that structure. Mr” Bhatt 
tiay .be right in his submission:that notwithstanding the issue of an order by 
‘a local authority. or. other, competent ‘authority it is. possible for the Court 
to insist that the order must ‘continue to have efficacy as held by Bhasme J. 
in Piedad Fernandez v. K. M. Ramesh, cited above. Whether in fact the 
order has lost its efficacy will depend upon the facts and circumstances of each 
ease. So far as the present case is concerned there is nothing. to show.that the 
order issued by the Municipal Commissioner has lost its efficacy. The trial 
Court was, therefore, right in its view that the notice dated September 19, 
‘1958 was an order requiring ‘the landlord to demolish the structure within’ the 
‘meaning of s. 13(7) (hhh). 
` As I have held that the order passed by the Municipal Commissioner was 
within his powers it is unnecessary for me to consider the ‘question as to whe- 
ther the view taken by Palekar J. in Bhanji Ghelabhat v. Raichand P. Dedhia 
‘and by K. K. Desai J. in Vasant Vishnu Madkaikar v. Dhirajlal Chunilal Shah? 

“that once the order is issued it was not open to the Court to either question 
'the efficacy of the order or circumstances- under which the operation of the 
notice was held in abeyance. In the present case as stated above, there are 
no such circumsatnees. Immediately after receipt of the notice, the petitioners 
‘terminated the tenaney of respondent No. ‘1 and, soon thereafter filed the pre- 
sent suit. 

Mr. Bhatt. strenjously urged that in, any event the' Court must be satisfied 
in évery case under s. 13(1)(hAh) that the premises were required for the 
immediate purpose of demolition. He contended that it was common ground 
that the Town Planning Scheme in Bombay was in. abeyance. He also sub- 
“mitted that his clients undertake to the Court to deliver possession of the suit 
‘premises the moment the Town Planning authorities enforce’ the scheme and 
‘call upon the. petitioners’ to demolish, the structure. ‘Tt, may’ be that the town 
‘planning schee is in abeyance for the very fact that persons Tike Mr. Bhatt’s 
‘clients are obstructing. eviction’ proceedings filed “by the landlords. It may be 
‘that there are. very many other reasons for its ‘abeyancé.. The question that 
‘the Court ‘must’ consider under s. 13(7) (Ahh) is as to whether the landlord is 
entitled to recover. possession, as the /premises are required for the immediate 
‘purpose’ ‘of deniolition. ; It. may be that’ some landlords would like to postpone 
‘the removal. of’ the’ structure. ‘But rwhére’ a landlord bound by the notice, 
“wants to comply with the notice, issued to him by, the Municipal Commissioner 

8 (1965) Special Civil Revision Application “cation No. 11063 of 1960), decided by K.K. 
No. 1162 of 1960 (with Givil Revision ‘Appli Desai J:, om February 5; 1965 (Unrep.). 
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without delaying further in the matter and perhaps is eager to co-operate 
with the authorities in enforcing the town planning scheme it cannot be said 
that he does not require the premises for the purpose of demolition. | 
In the result, the petition succeeds. The decree passed by the Appellate 
Bench is set aside and the decree passed by the trial Court is restored. Same 
order will follow in Special Civil Application No. 1687 of 1969 which: arises 
from the same judgment of the Appellate Bench in an appeal -filed by defen- 
dant No. 2. Rule in both the cases made absolute. Respondents Nos. 1 and 
2 to pay ime costs of the petitioners in one set throughout. 
Rules made ee 


ORIGINAL CIVIL. 


“Beek Mr. Justice S. M. Shah. 


THE OFFICIAL ASSIGNEE OF BOMBAY v. MESSRS. BAGRI 
BROTHERS LTD.* 


Presidency-towns Insolvency Act ( Wt of 1909), Sec. 55—Whether transfer of roper 
made to delay and defeat creditors negatives good faith under s. 55. |, 


The good faith that is contemplated: by s. 55 of the Presidency-towns Insolvency 
- Act, 1909, is the good faith of the person making the transfer and such good faith 
cannot be said to have been established where the person making the transfer has 

- done it with a view to delay and defeat his creditors. y 


THe facts are stated in the judgment, 


H. G. “Advani, for the applicant. 
G. A. Thakkar, for the respondents. p 


S. M. Smam J. This notice of motion to set aside a certain transfer of the 
property and assets of certain businesses including tenancy rights belonging 
to the debtor has been taken out by the Official Assignee. The notice of mo- 
tion has been taken out under s. 55 of the Presidency-towns Insolvency . Act, 
which says that 

“Any transfer of property, not ... iade in favour of a purchaser or incumbrancer 
in good faith and for valuable consideration, shall, if the transferor is adjudged’ in- 
solvent within two years ‘after the date of the transfer, be void against the official 
assignee.” 

The facts leading to this notice of motion are shortly as follows: 

The debtor was ‘doing business in Bombay, Lucknow, Calcutta and Cawn- 
pore in the name of Bagri Bros. prior to October 1952, ` From the schedule 
filed by the debtor in his Insolvency it appears that during the years, 1950 to 
1952 he had incurred heavy debts to the tune of about Rs. “AO, 000. In réspect 
of these debts suits were filed by the creditors and decrees were obtained against 
the debtor. One of these suits was filed by a creditor named Saraswati Devi < 
S. Mohatta to recover about Rs. 29,000 against the debtor in this Court on 
October 11, 1952. Curiously enough, within about 16 days of the filing of this 
‘suit by Saraswati Devi, the debtor floated a company named Bagri Bros. Ltd. 
with an authorised capital of Rs. 2,00,000 and with himself and his wife, Su- 
mitra Devi, as the first directors of the company. Subsequent to the incor- 
poration of this company, an agreement for purchase by the company of all 
the businesses carried on by the debtor at Bombay, Lucknow, Caleutta and 
Cawnpore along with all the assets, goodwill and tenancy rights, in, respect of 
those businesses was - entered into on~ December 2, 1952 between. ‘Bagri, ‘the “ 
debtor, on the one hand and the company represented by the debtor and his ` 
wife as its directors on the other. This agreement was undoubtedly shown 
to the Registrar of Companies on December “19, 1952 and a copy thereof was 


*Decided, September 22, 1961. Insolvency No..80 of 1956. 
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filed-with: the Registrar. Prior to this: date, however, it appears, the board of 
directors by their resolution dated November 10, 1952 decided to allot 2000 
fully paid-up shares, each of Rs. 100 to Bagri;: the. debtor, or his nominees as 
-he might direct, in consideration of the purchase -by the company of all his 
businesses as aforesaid. > ‘Out of these shares 750 shares. worth Rs. 75,000. were 
-allotted-to the debtor’s mother, Chanabai, in complete discharge of her claim 
for a sum of Rs. 20,000 borrowed by the debtor from her in 1944 in connection 
with his business, 500 shares of the value of Rs. 50,000 were allotted to the 
debtor’s wife, Sumitra Devi, in discharge of her claim for remuneration for 
' personal services rendered by her to the debtor in connection with the latter’s 
business from the year 1946 and the remaining 750 shares were allotted to 
the debtor himself. These allotments appear to have been approved by the 
resolution of the board of directors dated November 20, 1952. 


It appears that the agreement of purchase by the company of the debtor’s 
businesses as aforesaid was at first intended to be executed on November 3, 

- 1952, but as a.matter of fact, it: was executed on December 2, 1952 by the 
debtor as the vendor and the company represented by its directors, the debtor 
and his wife Sumitra Devi, as the vendee. ‘It is inter aha recited in this 
‘agreement that the company ‘had been formed. with a nominal capital of 
Rs. ‘200,000 divided into 2000 shares of Rs. 100‘ each with a view amongst 
‘other ‘things to the acquisition of ‘‘the business of running ‘a- restaurant and 

» ‘of manufacturing and selling’ ice and ice-cream in the firm name’ and style of 
‘Bagri Bros.’ at Lucknow, Kanpur and'-Bombay’’ which was then being car- 
ried on by the debtor and that by clauses 3 and 2 respectively of the memo- 
randum and articles of association of the company it was provided that the 
company shall enter into agreement therein referred to ‘‘being this agree- 
ment.’’ ‘Clause 1 of this agreement provides‘ that the verdor shall sell and 
the vendee shall purchase first, the said business as-of the vendor of the 
restaurant and manufacture and sale ‘of ice-cream and ice carried on by the 
vendor at Lucknow, Kanpur and Bombay and “all the right, title and interest 

” of the vendor in the said business as a going concern. Clause'2 of the agree- 
"ment enumerates the things that had been agreed to be sold by the vendor to 
the 'vendee company. Clause 2 of the agreement sets ott the consideration 
for the sale of the vendor’s business as being ‘the sum of rupees ‘two lacs 
> fully paid up’ shares ordinary which shall be paid and satisfied as follows:— 


(4) "The sum of Two lacs fully paid up ordinary. shares shall. be paid by allotment 
to the vendor or his nominee or nominees in the capital of the company”. 
Sub-clause (b) of this clause provides for allotment of 750 fully paid up 
Shares out of these 2000 sharés to. the vendor’s mother for the, consideration 
Mentioned therein and clause (eY provides ‘for the allotment of 500 fully paid 
“up. shares to his wife Sumitra Devi in discharge of her claim for remuneration 
_ for the personal service rendered by her in connection with the vendor’s busi- 
ness from the year 1946. Then clause 3 of the. agreement provides that the 
purchase shall be.completed within two months from the date of incorporation 
of the company and the vendee company shall without further investigation, 
objection or requisition, accept such title as’ the ‘vendor had to the said pre- 
mises ‘‘hereby agreed to be sold’’. It. may be recalled that the company was 
incorporated on October 27, 1952 and taking the, period of two months from 
that date as provided in clause 3 of the agreement as aforesaid, the purchase 
was intended to be completed by December 27, 1952. Clause 4 of the agree- 
ment is rather ambiguous inasmuch ‘as it contemplates the incorporation of the 
company ‘‘within the time mentioned above’? whereupon ‘‘the agreement shall 
be adopted, by ‘the said vendee company through its directors and on the said 
vendee company adopting the said agreement the vendor shall execute the neces- 
sary assignments of the ‘said busiiess ‘in the name of the said vendee company,” 
whereas, as a matter of fact, prior to the date of this agreement. the company 
' ‘was already incorporated on October 27, 1952. Clause 5 of the agreement, 
however, appears to‘ have removed this ambiguity by providing that the as- ` 
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signment. shall ‘be . completed within, two; months , from: the formation of the 
said company which provision seems. to bein- conformity with. the provision 
contained in clause 3 of the agreement :as aforesaid.. It thus appears to:.be 
:clear that the parties to the: agreement provided for the, completion of the 
‘purchase by. the company of the vendor’s businesses by necessary deed of as- 
isignment within two months.from: October. 27, 1952 on which date. the company 
mwas incorporated. By clause 6: ithe agreement ‘provides that pending the com- 
‘pletion iof the assignment the vendor, shall, ut the vendee.in possession of, the 
‘premises. as and. when. required by the. vendee andthe, vendee shall haye. the 
right to!carry:.on the: said business on its own, account: and -shall not hold 
‘the vendor ‘responsible for any loss.or be aczonntable to him: for any. profits. 
‘Then: the, next clause of, the agreement isa important one, inasmuch asit 
provides that the vendor ‘shall pay, satisfy. and discharge all his debts, liabilt- 
ties, claims and demands. including, the inccme tax, super tax, excess profit 
tax and other. liabilities ,in :connection,. with ,the said business ‘ ‘prior’ to ‘the 
execution of these presents and shall keep the. vendee indemnified from: and, 
against all proceedings, claims, and, demands, jin respect thereof’’. |, Front, this 
clause’ it, will appear-as if the. company had. taken, over possession., “Ge ‘the busi- 
ness as from the date of the execution of the; agreement and that ‘the, vendor 
was. to be;responsible for all his debts and liabilities in respect of ‘that J business 
‘up, to, that date... Clause 11. of the agreement, however, strikes a little, discord- 
‘ant note in regard , to the rents, rates, taxes, assessments and other out-goings 
in respect of: ‘that, business, inasmuch. as, it provides that these rents,. rates 
ete. shall: be paid iby the vendor -‘‘upto the completion of the sale’? and, not 
<‘only’ upto: fhe- execution: - of -this agreement”, Clause 9..of the, agreement 
seems tọ, make the confusion more confounded because it. provides. for the lia- 
bility: of ithe: company -to pay the, salary of the employees ‘from the-date it 
ctakes,.over possession of the ‘premises,’ ’ This provision would, imply. that thé 
company had-not taken: over possession of the vendor’s business on the date 
‘ofthe agreement. - The company had yet to exercise its right to call upon the 
vendor to hand over possession ‘‘of the. premises’? * conferred upon it by clause 
6 referred -to above:.. It ‘will appear ,from: the several clauses of this agreement 
that all that was provided for. was that the vendor shad agreed to sell to the~ 
company ‘his businesses and all. things appertaining. thereto for a consideration 
of -a sum- of; Rs. 2,00,000 which fwas agreed . to, be paid , to, the vender 
in form of. 2000 ordinary shares of the company of the value of Rs. 100 each, 
and that the. sale had, to be’ completed by a deed of assignment within two 
months of, the .date.” of “incorporation ‘of the company, i.e. by December 27, 
1952, and, that pending thë comipletioń | of the sale ‘the company had ‘the tight 
to, eall. upon the’ vendor ‘to, put it in possession of ‘‘the premises”. as and when 
it=so chose to, do., At any rate,’ it, does not appear from this agreement ` ‘that 
‘either the company had called, upon ‘the yendor . to ‘put, it in Possession ‘of 
the premises” or that the vendor had, actually’ transferred the ‘possession’ ‘Of 
‘the premises”? to the . company. on the date of this | agreement. ,. 

. The. deed. of assignment w ich. was contemplated ‘by. this ` agreement was, 
‘however. not executed, mihi. WO, “months, ‘as provided in that agreement, but 
it came “to be execiited as late, as;on June 16; ;1954, and it was restricted only 
to, the business, which; was, being carried on by, the, vendor in Bombay. , After 
describing the: nature and the names of, the business and the places | at ‘which 
that business was ‘being carried on by ‘the. vendor i in Bombay and after reciting 
the fact, that an agreement dated. December 2, 1952 wrongly described in the 
‘deed of assignment. as dated, November 3, 1952 was entered into between, the 
debtor and the company and: also -reciting., that in part performance of the 
‘said, agreement the debtor had, on or about’ November 17, 1952 put the assignee 
(the, company) in possession, of. “the: ‘said two, ‘businesses of ‘Magnolia Restau- 
rant?” í and: “Delicia .Tcecreams’ ; together. with all their stock-in-trade, plant, 
machinery, furniture, fixture, , ete. ” wand further, reciting that in’ pursuance 
and. in performance. of the said agreement : the company; had ¢ on or about No- 
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vember 3, 1952 allotted 2000-ordinary ‘sharés: of the face:value.of Rs. 2, 00,000 
tothe’ debtor : and/or‘his' nominee or nominees and that it had been agreed 
between the debtor: and the assignée that the. value of the:said :two businesses: 
of the debtor in Bombay was Rs. 25,000 and that. the assignee had called upon 
the: debtor to -assign.in favour, of the assignee ‘the ‘said two:businesses carried 
on. by. the'"debtor-in “Bombay: together. with. all their goodwill and the firm, 
names of “‘Magnolia Restaurant”? and; ‘‘Delicia: Ieecreams’’ and.,also toge- 
ther -with the benefit. of the monthly. tenancy rights of the said respective pre- 
mises which were, rented in the, name, of -Bagri Bros.. and that the debtor had 
agreed to ,exeeute a, deed of: assignment, in ‘respect of the said two Bombay 
businesses, ‘the ‘deed of assignment ‘by: clause 1 thereof provides for the trans-, 
fer by-the:vendor: to the company, ofthe said two businesses as going concerns 
together with. their goodwill; interest and the connection of the vendor in.and 
concerning the.said businesses ete. but excluding, in reference to the business 
carried on in;the name, of “Magnolia Restaurant’’,-all: book debts and other 
debts- andı Habilities of the. assignor, in., respect of. the said business of Bagri 
Bros. and/or ‘“Magnolia Restaurant’? ‘ ve incurred prior., to the execution of these 
presents? and.‘also excluding, in reference to the business carried on in the 
name, Of q Delicia Icecreams’’;_ all book „debts; and ,other debts and liabilities 
of, the -assignor im respect of the. said business ‘of; Bagri. Bros, and/ or ‘‘Delicia 
Iceereams’? “meurred prior, tothe execution of, these, presents”. Pausing here 
for a moment,’ it will appear that. though., by iclause. 7. of the agreement “dated 
December. 2, :1952 the. debtor was, to he responsible for all’ his. debts and. liabili- 
ties in. ‘respect. of the two. businesses, up. to the date ‘of, that agreement, by this 
clause of the deed. of, assignment it- was provided that | ‘the.debtor had to be. 
responsible, for all. the. debts and liabilities. in. respect of’ the two businesses 
up to the date of the execution of the deed of assignment, i.e. June 16, 1954. 
From this provision in; the deed of assignment,. therefore, it seems to be clear 
that. until the date of, execution of the deed òf assignmėnt the two businesses. 
in Bombay were being’ carried on, by the, debtór himself on his own account 
despite the. earlier recital therein’ that the. debtor, had put the company in 
possession of the said’ two businessés. aş far back’ as on November 17, 1952. This 
position” seems td have been made abundantly. cléar by, the provisions made in 
the. other, clauses of- this ` ‘deed of assigninient. Clause" 3 of this deed sets out. 
the ‘eoveriants which the ‘debtor as’ the assignor had miadé with the company: 
as thé “assignee | and. sub-clause <(‘a). ir terms “provides that the debtor. will be 
liable for and pay. and discharge all*debts' and’ liabilities of the said two busi- 
nesses iricùrred ‘‘up'o the date hereof”? intluding the Liability , fór income-tax, ` 
E.P. Tax, and sales tax etc. and he shall`indemnify and keep indemnified 
the ‘company from and ‘against -any proceedings, costs,’ -claims, expenses and 
liabilities whatsoever of' and in respect of the''said two businesses ‘‘incurred 
priotito ‘the date:and' till ‘the execution ‘of these: presents’. Sub-clause (b) 
of clause’ 3 of the:deed of. assignment removes all -possible doubts as to whe- 
ther. thé company had at all'taken-over:and carried-on ‘the said two businesses 
of the debtor. on ‘its own’ account as from November 17, 1952 up to the date 
of the execution of me deeä -of assignment, peranae in} terms:it says as fol- 
lowsi— 1:15 Somes 
“The alda Bobieidelite is respect ‘of the ‘said two asians carried on 7 the 
assignor upto this day shall be recovered and collected by the assignor and a assignee 
will’ have nothing ` to do’ with the said’ outstandings.” 
This sub-clalise, in my ‘opinion, ‘leaves no possible room for a sontention on, 
behalf of’ the éompany. that the deed of’ assignment that was executed on June . 
16, “1954 was only a formal document and that, the title of the company to the’ 
said’ ‘two. businesses ‘including the tenancy, rights ‘had been, completed as far 
back as ‘on November İT; 1952 when, ,as recited - Ji} the ‘earlier part of the deed 
of, assignment, the debtor. had‘ -put the company, iu possession. of the said two 
businesses. ` , Even. if it be ‘assumed ‘that, the company was put in Possession 
of those two’ businesses on November 17, 1952, ab recited in the’ déed of assign- 
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ment, in view ‘of clause 1: and‘sub-clauses (a) and (b)’of clause:3 of the: 
deed of assignment, it must be held that the company carried on the said, two 
businesses entirely for the benefit of. the debtor. As a matter of fact; the 
debtor being one of the directors of the company could himself’ take pos- 
session of the businesses on behalf of the company if the possession of the ` 
businesses was given by the debtor to the company. on November 17,1952 as- 
recited: in' the deed: of assignment and it was he who alone could have carried: 
on the said businesses on behalf of the company until the execution of the deed 
of assignment. : That the said businesses’ were, however, not carried‘ on by the 
debtor on behalf-of the company; but on his own behalf, has been made abun- 
dantly clear -by the-provisions of clanse 1 and sub-clauses (a) and (b) of clause 
3 of the deed:of assignmént which I have given above.” Clause 4 of the deed of - 
assignment makes this ‘position still more clear, because by ‘that clause the 
debtor declared that he had paid to the landlords of'the ‘respective premises: 
in which-the said two businesses were carried on, rents up to April 1954 and 
that he ‘had observed and performed thë terms, ' conditions and’ stipulations of < 
the tenancy of the said premises. ' It will appear from this clause that it was not’ 
the company but the debtor himsélf who had paid the rent of the premises in 
which the businesses had been carried on, up to April 1954 ‘and not only up to 
October or- November’ 1952. -Further, by clause 7 of the deed of. assigninéent- 
it was provided that the debtor shall not from the date of the deed of assign- 
ment carry on the said restaurant businesses in Bombay in the firm names ‘of 
‘‘Maenolia Restaurant” and‘ ‘‘Delicia Icecreams?’, but that he shall be entitled - 
to recover his outstandings recoverable by him in respect of -the said businesses’ ` 
carried on by him ‘‘prior to the date and till the execution of these presents”, 
This. provision again emphasises the fact that it was the debtor and not the 
company who was‘ carrylig on the said two businesses up to the date of the. 
execution of this deed of assignment. By clause’ 11 of the deed of assignment 
the company eovenanted with the debtor ‘that ‘it will from time to time ‘‘after 
the ~“ of’June’1954 pay the rent in respect of ‘the. said premises’’. This 
provision again shows that thè company was to be responsible for the rents of. 
the premises in which the businesses were carried on by the debtor until the, - 
date of the execution of this assignment only as from J une 1954 and not earlier. 
Thus, it will be clear that it was only by this deed of assignment, which was | 
execited by the debtor as the proprietor of the said two businessés in favour of . 
the company represented by the debtor and his wife Sumitra Devi as its. 
only directors that thé said two businesses of the debtor Were really transferred ` 
to the company for the first time on ‘June 16, 1954. 


It. was, however, contended on behalf,-of the company that separate aade. ° 
Were being maintained by the company in respect of the said two businesses 
as from October 28, 1952. and that, therefore, it must be held that the, busi- - 
nesses were actually transferred by "the debtor .to the company on October 28, 
1952 and that the deed .of assignment dated June ;16, 1954 was only a formal . 
document intended to complete the title of the company to the said businesses . 
including the tenancy rights in respect of the premises.in which the said two 
l businesses were being carried on. In this connection, it may be noted that . 
the accounts in respect of these businesses were written as fr om October 28, 
1952 in the same books which were maintained by .the debtor i in respect of the 
said businesses up to that date. Apart from that, however, in view of the ecate-. 
gorical Provisions made in. the deed of assignment with. regard to the time 
up to which the debtor was carrying on the said two businesses and the time | 
up to, which he was liable for the debts and liabilities in respect of those busi- 
nesses, .no reliance, in my opinion, can at all be placed upon the fact thai . 
separate accounts weré being maintained by the company in respect of those ~ 
two businesses as from October 28, 1952. “What we are concerned with in this 
ease, is not, an agreement to transfer a business which was undoubtedly. entered | 
into on “December 2, 1952, but an actual transfer of the businesses which, ag. 
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I have pointed ba above; was effected: by. a. a deed of Seen on. 
June 16, 1954... - 

In the suit hat was filed by Saraswati. Devi in this Court to giidh I have 
referred in the earlier part of the judgment, a consent decree was passed on 
January 27, :1954. The debtor having failed.to pay the amount of the de- 
cree, an Insolvency notice dated October. 11, 1955: was served by Saraswati 
Devi upon the debtor. The debtor in his turn took out a notice of motion 
to set aside the insolvency notice, but it was dismissed by this Court on January 
17, 1956. Thereafter, on January 27,:1956- Saraswati Devi filed a petition 
for adjudication of the debtor as an insolvent and- the debtor was adjudged 
insolvent on March 20, 1956 and this notice of motion was taken out by the 
Official Assignee on April 12,-1960 to set aside the transfer of the debtor’s 
businesses by the deed of. assignment dated June 16, 1954. That the deed of 
assignment was executed and the debtor’s businesses were transferred to the 
company. within two years prior to the date of his adjudication cannot be dis- 
puted. .The question that arises, however, is as. to whether this transfer is . 
one which has not been made in good faith and for valuable consideration, 
so that it could clearly be void against the Official Assignee under s. 55 of 
the Presidency-towns Insolvency Act. 

In supPport.of the notice of motion.Mr. Advani, the learned counsel for the 
Official Assignee, urged that.in the circumstances of this case it must be held 
that the transfer of the two. businesses by the debtor in favour of the company 
was neither made in good faith nor for. valuable consideration. He contended 
that the company, though.a,legal entity in law, was not for all practical pur- 
poses different from the debtor himself and that the debtor had himself, and 
with the obvious intention. of withholding, his assets from his creditors, pro- 
moted the company so as to have recourse to an argument that the company 
being a legal entity and-the transfer having been made to the company by 
him for valuable consideration in the shape. of 2000 fully paid up shares. the 
transfer could not be interfered with by the Court. On the other hand, Mr. 
Thakkar, the learned counsel for the company, contended that inasmuch . as 
the company was, a legal entity and the transfer was effected. by the debtor in 
favour of the company, whatever might have been the intention of the debtor, 
it could not be attributed .to the company and that, therefore, so far as the 
company ‘was concerned, the transfer was perfectly bona fide and for valuable 
consideration. 

‘Two questions arise’ on these rival contentions, firstly, as to whether ‘the 
debtor had transferred his businesses to the company mala fide with the dis- 
honest intention of withholding his assets from his creditors and, secondly, if 
so, whether the company could be said to have had notice of the debtor’s 
mala fide and dishonest intention. 

As regards the first question, as I have already observed in the earlier part 
of this judgment, it was only within 16 days of the filing of the suit by 
Saraswati Devi-to recover about Rs. 29,000 from the debtor that the debtor 
promoted the company with a-nominal capital of only Rs. 2 lacs and with 
himself and his wife Sumitra Devi as the only directors of the. company,’ with - 
the sole intention of transferring ‘his concerns to the company. Besides, all 
the 2000 shares of the company of Rs. 100 each were allotted as fully paid up 
to the debtor by a resolution passed by himself and his wife as the only direc- 
tors of the company in consideration of the ‘agreement of sale by him of all 
his concerns to the company. It was not as if’ any capital was raised for the 
company from any members of ‘the publie or otherwise for the purpose of 
financing the purchase by the company of the debtor’s concerns, All that the 
debtor received as and by-way of consideration for his agreeing to transfer 
his conéerns to the company were the.shares of the company as if they were 
fully-paid up and ‘as if they had any money value at all. As a matter of 
fact, the consideration that the debtor ‘réceived was all paper and nothing 
else; Further, -despite the agreément to transfer his concerns to the com- 
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pany ‘and despite the allotment of all the fully paid up shares of the company 
to him, the debtor continued to carry on his concerns as evidenced .by the 
deed ‘of assignment upto June.16, 1954. It is certainly true that during the 
interval between the date of.the agreement and., the date of.the deed -of assign-- 

ment, the debtor had got allotted to his wife and his mother a large part of his 
‘ shares for questionable consideration and also transferred 40: of. his remain-. 
ing shares to one K.J.-Karia for:a paltry consideration of Rs. 400 and 700. 
shares. to his wife’s sister for an-alleged debt of Rs. 5,000. Nevertheless, it- 
must. ‘be noted that no. return. of the original allotment of shares was ' filed” 
by the company as provided in s. 104 of the .Companies Act, nor does it appear 
that any: return: with regard to the transfer of: his- own shares to. Karia and 
his. wife's sister was filed with the: Registrar of Companies.- Be that: as it 
may, it:does appear clear to me that: the assignment of his two concerns by 
the-debtor. to the company by a,registered deediof assignnjent:should not-have. 
been really delayed for nearly, a year’ and a-half after the agreement dated. 
December -2, 1952 if he was allotted 2000 fully paid up shares of the company 
in consideration ‘of the transfer of all his concerns by :him to the company, 
and the debtor himself shotld ‘not have really ‘carried them on on his own: 
account aud for his own benefit until the: date of the assignment. The fact; 
however, that the execution of the deed Of assignment and ‘the ‘transfer of ‘his 
two concerns was so much delayed is ample evidence of his dishonest- intention 
in withholding’ his assets from his ereditors under the pretext: that his concerns 
were already ‘transferred to the company which was a different entity from’ 
himself in law. The shares, which he obtained from the ¢ompany,- could hot 
possibly be said to. have any money ‘value at all and despite the allotment 
of those shares he managed to continue'to carry ori those businesses for his own 
benefit until after the decree in favour of Saraswati Devi’ was passed on 
January‘ 27, 1954. ‘The claim that was decreed in‘that suit was a very heavy 
one’ and apart from other claims that his other creditors ‘had against’ him on’ 
that date, in view of the decree for the largé amount that was passed in favour 
of Saraswati Devi, he, who had himself promoted the company as far back 
as in October 1952, seems to have thought better of the situation and decided 
to expedite. the transfer of’ his concerns to ‘the company by a registered deed 
of:'assignment, so'as to escaPe the attachment of the assets and property of. his 
two businesses in execution of-that decree. In these circumstances, F have no- 
doubt whatever that the debtor transferred his two concerns to the company 
by’ a registered deed of: assignment’in: June 1954 with the.dishonest intention . 
of ‘defeating the claims-of his creditors and in fraud ‘of his creditors, ; 


The next question ig a8'to“whether the company could be said to be affected: 
with the' notice of this fraudulent and dishonest. intention of ‘the debtor so as 
to render the transfer of the debtor’s two concerns in its favour ‘‘One not 
made in'good faith and-for valuable consideration’*, The answer to this ques- 
tigh depends upon the extent to which the debtor can be identified wie the 
compahy:in regard to its promotion, incorporation: and management. It may 
bé recalled that it.was the debtor who had: promoted this company. It was 
the debtor who had got it incorporated and it was-the debtor who along with 
his wife had become the director of. the company. It was the debtor who want- 
ed to transfer‘his own concerns to the company which was his own creation and 
it was again the debtor who-mandged to get all the shares of the company as 
fully paid ‘up shares in ‘consideration of his agreeing ‘to transfer his-concerns 
to the company. At the date'of the incorporation and even thereafter, nobody 
had subscribed for the shares of the ‘company, nor was any money raised by- 
the issue of those- shares for the purpose: of financing the. purchase of his | 
concerns, : Further the agreement dated December 2, 1952 was executed by. 
himself .as’ the vendor and again by himself and -his wife as representing the 
company ‘as ‘its directors. The deed of assignment dated June 16, 1954 was. 
also executed. by himsélf as the vendor in favour of himself and. his wife .as 
representing the company as‘its ‘directors as the vendee. As a matter of fact, 


1961.] . -- OFICIAL ASSIGNEE V. BAGRI BROS. (0.C.J.)—S. M. Shah J. 641 


in all thesé transactions the debtor acted ‘as agent of the company along with 
his wife who was only his stooge and the entire benefit of this transaction went 
to himself. In these circumstances, it is clear that whatever intentions he had 
in transferring his -business to the company were known to him as agent of the 
company and, therefore, -the company could well be said to have had notice 
of the dishonest intention of the debtor in transferring his concerns to the 
company. <Again,.it cannot be said that the company got the transfer of the 
debtor’s concerns for any. valuable consideration. As I have already pointed 
out above, the whole consideration that the company gave to the debtor con- 
sisted of its fully paid up shares of Rs. 100 each which constituted the whole 
of its nominal capital. I have already observed that these shares had no 
value at all and it was all paper. Accordingly, in my opinion, the company can- 
not be said to have acquired the two businesses of the debtor for any valuable 
consideration. 4 
Mr. Advani, the learned counsel for the Official Assignee, invited my atten- 
tion to Fasey, In re. Trustees, Ex parte. That was a case in which a builder, 
in embarrassed circumstances, against whom numerous creditors had obtained 
judgments, entered into an agreement on July 29, 1921, with an agent on behalf 
of a company to. be formed, whereby he agreed to sell to the company all his 
property (including his business) with certain exception of inconsiderable value, 
in consideration of £30,000 to be satisfied by the allotment to the vendor or his 
nominee of 30,000 fully paid £1 shares in the capital of the company, the 
appointment of the vendor as governing director at a salary £2,500'a year, and 
an undertaking by the company with the vendor to pay and discharge the 
business debts and liabilities of. the vendor and indemnify him against the same. 
The company having been incorporated and having adopted the agreement, the 
vendor and his solicitor became the directors and were the only shareholders 
of the company. They allotted to the vendor 10,000 shares and to his solicitor 
20,000 shares, being the whole of the issued capital. That allotment to the soli- 
citor was in pursuance of a prior agreement, made in March, 1921, whereby the 
vendor agreed to allot those shares to his solicitor in satisfaction of the amount 
' alleged to be owing to him by the bankrupt on an account stated. The vendor 
was adjudicated bankrupt on April 11, 1922, on a judgment creditor’s petition.. 
On an application by the trustees in the vendor’s bankruptcy impeaching the 
agreement of July 29, 1921, under the statute 18 Eliz. e 5; it was held that the 
facts showed that the whole object of the agreement was, under the cloak of a 
company, to remove the assets of the bankrupt from the reach of his creditors 
and to retain for the bankrupt the benefit of them and thereby defeat and delay 
his-ereditors within the meaning of the statute of Elizabeth. It was further 
held that the fact that one of the creditors incidentally obtained a benefit from 
the transaction did not prevent the transaction from being void under the 
statute. It may be observed that the facts in our case are stronger than in this 
English case. The agreement in the latter contained a provision that the com- 
pany should pay the debts incurred by the bankrupt in connection with his 
business and it was contended that on account of this provision it could not be 
said that there was any fraudulent intention on the part of the bankrupt in 
effecting the transfer in favour of the company within the meaning of the statute. 
In’ our case, however, the deed of assignment does not provide for any pay- 
ment by the company of the debts and liabilities incurred by the debtor in 
connection with his business. On the contrary, it provides that the debtor 
shall be responsible for all the debts and liabilities incurred by him in con- 
nection with his two concerns up to the date of the execution of the deed of 
assignment dated June 16, 1954. In connection with the contention, however, 
‘that was raised in the English case as aforesaid, Lawrence J. observed as fol- 
lows (p. 8): 
“ I think that there is a complete fallacy underlying this contention. Apart al- 
together from the fact that these business debts were never paid by the company, and 
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apart from the inference which I draw that there was never the slightest hialin. on 
the part of the company to pay these business debts at all, it is clearly settled that 
such an agreement is not enforceable by the business creditors, and therefore does not 
_ amount to a provision for these creditors. It might have been otherwise had the bank- 
rupt assigned the property to the company as a trustee upon trust to apply it in the 
payment of the business debts, in which case the business creditors might have enforced 
. the trust. The fact that since the bankruptcy the trustees stand in the shoes of the 
assignor, has, in my opinion, no bearing on this point: the question which I am con 
sidering at present is, whether in July, 1921, the bankrupt made an assignment of his 
property with the intent of delaying or defeating his creditors generally; and I have 
no hesitation in finding that he did.” 

Then again, while dealing with the contention that the company could not be 
said to have had any knowledge of the intention of the bankrupt to withhold ` 
his assets from his creditors, the learned Judge observed as follows (p. 9): 

“On the facts here, it is quite plain that the company had full knowledge of every- 
thing that was being done in this case. As its sole directors and shareholders were 
the bankrupt and Mr. Timbrell,, they were the principals concerned in the fraudulent 
intent. 

In my view this is a barefaced attempt to cheat the creditors of the bankrupt by 
a conveyance of the bankrupt’s property to the bankrupt himself and to his solicitor, 
and thereby withdrawing from those creditors the only assets which were really worth 
having. The company itself, in the circumstances of this case, cannot possibly stand in 
any better position than the bankrupt; it is really but} a name which has been changed.” 
On appeal against the judgment of Lawrence J. in that case, Lord Sterndale 
M. R. in this connection observed (p. 13): 

“...It seems to me that you could hardly have a more transparent attempt to with- 
draw the assets from the control and rightful seizure by the creditors, unless it can 
be said that because the transfer was to a limited company, it cannot be interfered 
with or unless you can say that, even assuming that the transaction was for the 
purpose of hindering, delaying or defrauding creditors, the fact that one creditor, the 
solicitor, got a benefit by the transaction, prevents it from coming within the statute. 
I do not think you can say either of those things. 

Now what was the position? I do not wish to use any such word as ‘cloak’ or 
‘mockery’ or any similar metaphorical term; because I think that the use of such words 
is very often apt to lead one astray, but in my opinion the main object of this transac- 
tion was to enable the bankrupt by means of the company and, his interest in the com- 
pany and under—I am afraid I must use the word—the ‘cloak’ of the company, to re- 
tain for himself the benefit of the business, and under the name of the company to 
carry on the business which he had himself previously been carrying on and so to 
obtain the benefit of all the assets which were transferred to' that company, and re- 
moved from the reach of his creditors.” 

While dealing with the question as to how far the company being a separate 
entity could be affected by the intention of the bankrupt, the Master of the . 
Rolls further observed on the same page: 

‘,..I do not ignore for the moment, nor do I think the learned judge did, although 
some of the expressions he used might seem to have that effect, the fact that a com- 
pany, although it may be composed of one man only, the transferor himself, in this case 
of two, the transferor and his solicitor, is a separate entity. The bankrupt is not the 
company and the company is not the bankrupt, but it may very well be that the trans: 
action of the transfer to the company is for the purpose of enabling the bankrupt under 
the name of the company, really and substantially himself, to get the benefit of the good- 
will and assets of the business which he has transferred to the company. What was 
the position here? The bankrupt was one of the two and only shareholders of the 
company, the other being his solicitor. He was the managing director at a salary of 
25001. a year payable out of the assets, which but for this transaction would have been 
available for his creditors. It is true, as I have said, that the solicitor, for either a real 
or an unreal debt, also obtained some of the shares himself: it is also true that the cre- 


1961.] OFFICIAL ASSIGNEE U. BAGRI BROS. (0.¢.3.)-—S. M. Shah J. 643 


ditors would, if bankruptey had not supervened, have had a right to take the shares 
of the bankrupt in execution, and possibly if they had exercised that right, they would 
have been able by means of a winding up, or some other proceedings, to get at the 
assets of the company, because they would then have been shareholders in. the com- 
pany. If to put them to that way of getting their debts paid was not to hinder them, 
I do not quite know what hindering is. It seems to me quite clear that the whole object 
of this transaction was to reMove these assets out of the reach of the creditors, some 
of whom had obtained judgments against the bankrupt and were in a position to issue 
execution, in order that the benefit of the assets might be kept for the bankrupt him- 
self, although under the name of a company.” 
Dealing with the question as to whether the intention of the bankrupt to defeat 
and delay his creditors could be said to be the intention also of the company 
Atkin L.J. observed as under (p. 17): 
“The question that arises in this case, I think, is whether this transaction by which 
the issued shares were to be allotted to the debtor,...can be within the statute of Eliza- 
beth. I think it can. It depends of course on the intent of the parties, and I think 
the learned judge has meant to find and has found that the intent of both the parties— 
that is to say, of the bankrupt on the one side, and the bankrupt and the solicitor, 
who were the directors of the company and the only persons who can represent the 
mind of the company, on the other side-—-was that the creditors should be defeated and 
delayed.” 

The several observations quoted above lend considerable support to the de- 
cision that I have reached on the facts of this case, thai not only the debtor 
had the dishonest intention of defrauding his crediors while in embarrassed 
circumstances at the date when he promoted the company and also at the time 
when he entered into the agreement with the company on December 2, 1952 
and executed the deed of assignment in favour of the company on June 16, 
1954, but the company too, whose mind was represented both by the debtor 
and his wife, who were the only directors of the company, had the same in- 
tention. As a matter of fact, as observed by the Master of the Rolls in the 
English case cited above, the debtor in this case has used the company as a 
mere cloak for the purpose of removing his assets from the clutches of his 
ereditors. J hold that the debtor under the cloak of the company retained both 
of his concerns for his own benefit despite the allotment of the company’s 
shares to himself and that the company could not stand in any better position 
than the debtor. It is really but a name which has been changed. 


It was, however, contended by Mr. Thakkar, the learned counsel for the 
company, that the case relied upon by Mr, Advani related to a transfer sought 
to be set aside on the ground that the debtor had intended to delay and defeat 
his ereditors and that, therefore, it would have no application to the facts of 
the present case, where the transfer is sought to be set aside under s. 55 of 
the Presidency-towns Insolvency Act on the ground that it was not made in 
good faith and for valuable consideration. If was urged that the intention 
` of the debtor to defeat and delay his creditors did not come in for considera- 
tion under that section and that a regular suit should be filed by the Official 
Assignee for the purpose of setting aside this transfer on the ground of its 
having been effected with a view to defeat and delay the creditors of the debtor 
under s. 53 of the Transfer of Property Act. I am afraid, this contention 
eannot be upheld. The transfer of a property in order that it may not be 
hit by the provisions of s. 55 of the Presidency-towns Insolvency Act must 
be found to have been made in good faith and for valuable consideration and 
the good faith that has been contemplated by that section, in my opinion, 
is the good faith of the'person making the transfer and such good faith cannot 
be said. to have been established where the Person making the transfer had 
done it with a view to delay and defeat his creditors. Assuming, however, 
that the expression ‘‘good faith’’ in that section has a reference to the trans- 
feree or both the transferor and the transferee, I have already held that in the 
present case the debtor had transferred his two concerns to the company with 
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a view to achieve his dishonest intention of removing his assets from the reach 
of his creditors and that the company, whose mind was represented by the 
debtor himself and his wife, had the notice of such intention. In either event, 
therefore, the transfer of the debtor’s concerns in this case cannot be said 
to have been made in good faith and, as I have already held, nor can it be 
said to have been made for valuable consideration. 
‘In the result, the notice of motion is made absolute in terms of prayer 
(a). The respondent shall pay the costs of the notice of motion to the Official 
Assignee taxed according to the Rules. 

Solicitors for official assignee: Raghavaiyya & Nagindas. 

Solicitors for the respondents: Nandlal & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Apte. 


TEUMAL BISHAMAL SINDHI v. AMAR MOHANDAS SINDHI* 


Limitation Act (XXXVI of 1963), Sec. 18---—Acknowledgment, what constitutes——In- 
terpretation of. : 

A narrow interpretation should not be put on what constitutes an acknowledg- 
ment urider s. 18 of the Limitation Act, 1963, and the section should be construed, 
so as to afford every possible support to a just and lawful claim, against an unjust 
and unconscionable resistance to that claim. 

Courts lean in favour of a liberal construction of statements on which a plea 
of. acknowledgment of debt is based, though it does not mean that where no 
admission is made one should be inferred, or where a statement was made clearly 
without intending to admit the existence of jural relationship such intention could 
be fastened on the maker of the statement by an involved or far-fetched process 
of reasoning. 

' Tt is sufficient if the statement on which a plea of acknowledgment is based 
relates to a present subsisting liability though the exact nature or the specific 
character of the said liability is not indicated in words. All that is necessary is 
that the words used in acknowledgment must indicate the existence of jural re- 
lationship between the parties such as that of debtor and creditor, and it must 
appear that the statement is made with the intention to admit such jural rela- 
tionship. Such intention can be inferred by implication from the nature of the 
admission, and need not be expressed in words. If the statement is fairly clear 
then the intention to admit jural relationship may be implied from it. The ad- 
mission need not be express but must be made in circumstances and in words 
from which the Court can reasonably infer that the person making the admission 
intended to refer to a subsisting liability as at the date of the statement. 

Green v. Humphreys,! Megh Raj v. Mathura Das? and Anantram v. Inayat Ali,3 
referred to. 


THE facts appear in the judgment. 


M. G. Choudhari, for the applicant. 
K. T. Wadhwa, for opponent No. 1. 


APTE J. This is a revision petition by the original plaintiff against that part 
of the decree passed by the Joint Civil Judge, Junior Division, sitting on the 
small cause side, by“which the learned Judge dismissed plaintiff’s claim to the 
extent of Rs. 395. 

Plaintiff’s case was that respondent No. 1, original defendant No. 1 Amar 
Mohandas Sindhi, borrowed from him Rs. 700 on October 5, 1964, promising to 

*Decided, March 24, 1972. Civil Revision 2 (1918) LL.R. 35 Al."487, 


Application No. 998 of 1969. 3 [1920] A. I. R. Lah, 447. 
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repay the same by monthly instalments of Rs. 25. Defendant No. 1 was 
alleged to have executed the bond (exh. 18) to that effect. It was alleged that 
respondent No. 2, original defendant No. 2, stood surety for defendant No. 1. 
Plaintiff further averred that after the execution of the bond, defendant No. 1 
repaid in all Rs. 75 only and, therefore, on September 27, 1967, he issued a 
notice to the defendants to pay the balance. To this notice, defendant No. 1 
gave a reply on December 11, 1967 acknowledging his liability. It was, how- 
ever, stated that neither of the defendants paid the balance. Plaintiff, there- 
fore, instituted the present suit on the small cause side for recovery of Rs. 625 
as principal and Rs. 112 on account of interest. 

Defendant No. 1 admitted execution of the bond but pleaded that he had 
repaid Rs. 400. Defendant No. 2 denied that he had signed the bond as a 
surety. He stated that he signed the bond as a witness. A plea of limitation 
was also raised by these defendants. It was further contended that as there 
was no agreement to pay interest, the defendants were not liable to pay interest 
on the amount due. 

The trial Court held that defendant No. 2 had signed the bond, exh. 18, 
merely as an attesting witness and not as, a surety and therefore he was not 
liable for the suit claim. It further héld. that defendant No. 1 had repaid 
Rs. 100 and not Rs. 400 as contended by him. In other words, according to 
the learned trial Judge, the first four instalments after the execution of the 
bond were paid by defendant No. 1 and out of the remaining 24 instalments, 
those that became due prior to 3 years before the institution of the suit, that is 
to say, prior to February 1966, were barred by limitation and the rest were 
within limitation. The trial Court therefore held that Rs. 300 were payable 
by defendant No. 1 on account of principal and Rs. 42 on account of interest 
from the date of notice till the institution of suit. Plaintiff’s claim to the ex- 
tent of Rs. 342 with interest at 4 per cent. per annum on the principal amount 
of Rs. 300 from the date of suit till realisation was therefore decreed. Plaintiff 
has now come in revision challenging the correctness of the aforesaid decree 
passed by the trial Court. 

There is no substance in plaintiff’s contention that defendant No. 2 had stood 
surety for defendant No. 1 to repay the debt. The bond (exh. 18) clearly 
shows that defendant No. 2 had signed it as an attesting witness and not as a 
surety. The dismissal of plaintiff’s claim against defendant No. 2 has, there- 
fore, to be upheld. 

The next question that arises for consideration is whether the view taken 
by the trial Court that the reply, exh. 22, does not amount to an acknow- 
ledgment of debt and hence instalments that fell due prior to February 1966 
were barred by limitation is correct. On going thréugh the reply dated Decem- 
ber 11, 1967 at exh. 22, it is difficult to agree with the trial Court. The ma- 
terial portion of the reply reads thus: 

“I have borrowed Rs. 700/- from your client and it was agreed that the amount 
would be repaid by me by easy instalments. Accordingly I have paid from time to 
time some amount to your client towards these dues, but your client has not deducted 
the amount paid to him by me. 

You will please ask your client to send me account of the amounts paid by me 
to him from time to time. After deducting the amounts paid by me, the balance will 
be paid by instalments as agreed.” 

Thus, the above letter contains a clear admission in the first instance that de- 
fendant No. 1 had borrowed Rs. 700 from the plaintiff. No doubt, defendant 
No. 1 has in this reply also stated that he had repaid some amount from time 
to time but at the same time he has also acknowledged that after deducting the 
payments made by him the balance was still payable by him. As observed by 
Fry L.J., in Green v. H umphreys' at p. 481, an acknowledgment is an admis- 
Sion by the writer that there is a debt owing by him, either to the receiver of 
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the letter or to some other person on whose behalf the letter is received but it 
is not enough that he refers to a debt as being due from somebody. In order to 
take the case out of the statute there must upon a fair construction of the letter, 
read by the light of the surrounding circumstances, be an admission that the 
writer owes the debt. It is not necessary that the exact amount due must have 
been mentioned in an acknowledgment. 

In Megh Raj v. Mathura Das, it has been observed that a liberal construction 
should be placed upon documents purporting to be acknowledgments. It is 
sufficient if the statement on which a plea of acknowledgment is based relates 
to a present subsisting liability though the exact nature or the specific character 
of the said liability is not indicated in words. All that is necessary is that 
the words used in an acknowledgment must indicate the existence of jural rela- 
tionship between the parties such as that of debtor and creditor, and it must 
appear that the statement is made with the intention to admit such jural rela- 
tionship. Such intention can be inferred by implication from the nature of 
the admission, and need not be expressed in words. If the statement is: fairly 
clear then the intention to admit jural relationship may be implied from it. 
The admission need not be express but must be made in circumstances and in 
words from which the Court ean reasonably infer that the person making the 
admission intended to refer to a subsisting liability as at the date of the state- 
ment. Stated generally, Courts lean in favour of a liberal construction of such 
statements though it does not mean that where no admission is made one should 
be inferred, or where a statement was made clearly without intending to ad- 
mit the existence of jural relationship such intention could be fastened on the 
maker of the statement by an involved or far-fetched process of reasoning. As 
the law of limitation restricts a man from enforcing his rights it must receive 
strict construction, and if there be any doubt, the interpretation placed upon 
the law should be in favour of the right to proceed. As has been stated in 
Anantram v. Inayat Ali3 the tenor of the section is certainly strongly against 
a narrow interpretation of what constitutes an acknowledgment. A narrow 
interpretation should not be put on what constitutes an acknowledgment under 
s. 18. It is but just and reasonable that the section should be construed, so 
as to afford every possible support to a just and lawful claim, against an unjust 
and unconscionable resistance to that claim. 

Turning to the wording of the present acknowledgment, it is clear that de- 
fendant No. 1 has in unambiguous and unequivocal terms admitted his subsist- 
ing liability to pay the balance of the debt after deducting whatever amounts 
were paid by him. Now, defendant No. 1 contended that he had paid Rs. 400; 
he was able to establish that he had repaid only Rs. 100. It is, therefore, clear 
that after deducting this payment, whatever remained due has been acknow- 
ledged by defendant No. 1. In the circumstances, in my view, the reply: at 
exh. 22 clearly contains an acknowledgment of subsisting liability to pay what- 
ever balance that remained due after deducting the payments already made. 
If that be so, then all the 12 instalments which have been held by the trial 
Court to be barred by limitation will be in time. 

Thus, the plaintiff has succeeded in establishing that after deducting the re. 
payment of Rs. 100, Rs. 600 are still due to him on account of prineipal and 
Rs. 84 by way of interest prior to the institution of suit. Plaintiff’s claim to 
that extent, therefore, must be decreed. 

Incidentally it is also necessary to point out that the view taken by the trial 
Court that the plaitit doesnot show as to how 12 instalments were saved from 
the bar of limitation, is not correct. In fact, in para. 2 of the plaint the 
plaintiff has referred to the reply dated December 11, 1967 as containing an 
acknowledgment of debt. It is sufficient for the purposes of O. VII, r. 6 of the 
Civil Procedure Code that the facts on which exemptions are claimed are set 
out in the plaint. 


2 (1913) LL.R. 35 All. 437. 3 [1920] A. I. R. Lah. 447. 


1972.] TEUMAL BISHAMAL V. AMAR MOHANDAS (A.0.J.)—Apte J. 647 


In the result, the revision petition succeeds. The rule is made absolute, the 
decree passed by the trial Court is modified by substituting the figure ‘‘684/-”’ 
in place of the figure ‘‘342/-’’ in the second paragraph of the operative order 
and ‘‘Rs. 600/-’’ in place of ‘‘Rs. 300/-’’ in the same paragraph. Defendant 
No. 1 to pay the costs of this petition to the petitioner. Since the heirs of 
respondent No. 2 have not appeared to contest this petition, no order as to their 
costs. 


4 
* 


Rule made absolute. 


Before Mr. Justice Apte, 


SOMESHWAR BAPURAO NILAKHE v. NIVRITTI BABURAO GHOLAVE.* 


Limitation Act (XXXVI of 1963), Secs. 18(1), 12(1)——General Clauses Act (X of 1897), 
Sec. 9(1)———Suit for sum of money based on acknowledgment signed by defendant 
———-Whether day on which acknowledgment made to be excluded in computing 
period of limitation. 

The plaintiff filed a suit against the defendant on November 5, 1966 to recover 
a sum of money at the foot of an account, relying on an acknowledgment of liability 
signed by the defendant on November 5, 1963. On the question whether the suit 
was barred by limitation: 

Held, that as under s. 18(1) of the Limitation Act, 1963, a fresh period of limita- 
tion is computed from the time when the acknowledgment was signed, in view 
of the provisions of s. 12(1) of the Limitation’ Act and s. 9(1) of the General Clauses 
Act, 1897, the day on which the acknowledgment was made had to be excluded in 
computing the period of limitation, and 

that as November 5, 1963, was excluded from computation of the period of limita- 
tion, the suit which was filed within three years from the date of acknowledgment 
was not barred by limitation. 

Jainarayan Bapu v. Vithoba,! referred to. 


t 


THE facts are stated in the judgment. 


P. S. Patankar for K. C. Pratap, for the applicant. 
B. Y. Deshmukh for R. S. More, for the opponent. 


APTE J. The short point that arises on this revision petition by the original 
plaintiff is whether plaintiff’s suit was barred by limitation. 

Plaintiff is a businessman. Defendant had dealings with him between 
February 3, 1962 and August 1, 1963 and on account of these dealings the 
defendant owed a sum of Rs. 373-60 to the plaintiff at the foot of the account. 
This liability was acknowledged by the defendant on November 5, 1963. The 
plaintiff instituted the suit out of which this petition arises on November 5, 
1966 for recovery of the amount due. The defendant pleaded that the suit was 
barred by limitation. This question was taken up for consideration as a pre- 
liminary issue by the trial Court and it upheld the contention of the defendant 
and consequently dismissed the suit with costs. 

The view taken by the trial Court is obviously erroneous. Section 12(J ) of 
the Limitation Act, 1963 provides that in computing the period of limitation 
prescribed for any suit, appeal or application, the day from which such period 
is to be reckoned shall be excluded. Now, under s. 18(/7) thereof where, be- 
fore the expiration of the prescribed period for a suit or application in respect 
of any property or right, an acknowledgment of lability in respect of such pro- 
perty or right has been made in writing signed by the party against whom such 
property or right is claimed, or by any person through whom he derives his title 
or liability, a fresh period of limitation shall be computed from the time when 
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the acknowledgment was so signed (italics are mine). Section 9(J) of the General 
Clauses Act, 1897, provides that in any Central Act or Regulation made after 
the commencement of this Act, it shall be sufficient for the purpose of ex- 
cluding the first in a series of days or any other period of time, to use the word 
‘*from’’, and, for the purpose of including the last in a series of days or any 
other period of time, to use the word ‘‘to’’. Since s. 18(7) of the Limitation 
Act provides that the fresh period of limitation shall be computed ‘from’ the 
time when the acknowledgment was so signed, in view of the provisions of 
s. 12(/) of the Limitation Act and of s. 9(7) of the General Clatises Act, it, 
is clear that the day on which the acknowledgement is made will have to be ex- 
cluded in computing the period of limitation of three years. 

It therefore follows that in the present case November 5, 1963 will have to 
be excluded from computation and the period of limitation will have to be 
counted from November 6, 1963. If the period of three years is so counted, 
it is obvious that the suit which was instituted on November 5, 1966 was not 
barred by limitation. This view is supported by the decision in Jainarayan 
Bapu v. Vithoba.| In that case the suit was filed on July 18, 1920 relying 
on an acknowledgment made in writing on July 13, 1917 by the debtor. It 
was held that the suit was in time. 

For these reasons the petition is allowed. The rule is made absolute, the 
order passed by the trial Court dismissing plaintiff’s suit is.set aside and the 
matter is sent back to the trial Court to proceed further with the suit according 
to law. The opponent to pay the petititioner’s costs of this petition and bear 


shis own. Rule made absolute. 


Before Mr. Justice Bhole. 


RAMCHANDRA VINAYAK BADAMIKAR v. PAYGONDA SARGONDA 
PATIL.” 


Limitation Act (36 of 1963), Sec. 19—Indian Limitation Act (IX of 1908), Secs, 19, 
20--Civil Procedure Code (Act V of 1908), O. XXI, r. 2—Whether acknowledgment 
of payment in writing must be made within period of limitation—Decree alive by 
reason of extension of period of limitation under old Act whether loses extended 
life as no such extension available under new Act-—Decree-holder mentioning in 
darkhast application that money paid and payment admitted by judgment-debtor 
—Whether such mention amounts to certificate under O. XXI, r. 2 of Civil Procedure 
Code. : 


Section 19 of the Limitation Act, 1963, does not provide that the acknowledgment 
of payment in writing as well as the payment should be on the same day; the 
writing can be after a period of three years though the payment must be before 
three years. If, therefore, a part payment is made within the period of limitation, 
the mere fact that the writing evidencing it was made after the period of limitation 
had expired will not render such handwriting useless for the purpose of saving a 
claim from the bar of limitation. 

Vishwanath Raghunath v. Mahadeo Rajaram! and Sant Lal v. Kamla Prasad? re- 
ferred to. 

A decree which is alive by reason of the extension period effected by acknow- 
ledgment and part-payment under ss. 19 and 20. of the Indian Limitation Act, 1908, 
does not lose the extended life because of the fact that no such extension is avail- 
able under the Limitation Act, 1963. 

Subodh Chandra v. Kanai Lal,3 agreed with. 


1 [1923] A. I. R. Nag. 143, Judge, Junior Division, at Sangli, in Ori- 
‘Decided, January 14, 1972. Second ginal Darkhast No. 81 of 1964. 
Appeal No. 775 of 1967, against the decision 1 (1933) I. L. R. 57 Bom. 453, s.c. 35 
of S. G. Mandlik, Assistant Judge at Sangli, Bom. L. R. 471. 
in Appeal No. 217 of 1965, reversing the de- 2 [1951] A. I. R. S. C. 477. 
cree passed by J. B. Mangsuli, Joint Civil 37 [1968] A. I. R. Cal, 280, 
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If there is no time for’ certifying payment or adjustment in respect of a decree 
under O. XXI, r. 2 of the Civil Procedure Code, 1908, then the application for 
execution certifying the payments already made amounts to a certificate under 
O.. XXI, r. 2 of the Code. The Court is bound to take notice of such mention of 
facts in an execution proceeding. 

s$ Pandurang v. Jagya,* referred to. 


Tue facts appear in the judgment. 


P. S. Joshi, for the appellant. 
M. A. Rane, for the respondent. 


BHore® J. The deeree-holder has filed this appeal being aggrieved by the 
decision of the learned Assistant Judge, Sangli, who allowed the appeal of the 
judgment-debtor, reversed the decree of the Court of the first instance and 
held that the claim of the decree-holder was barred by limitation. He, there- 
fore, dismissed the darkhast. A decree was’ passed in favour of the decree- 
holder in Civil Suit No. 98 of 1955 of the Sangli Court on April 16, 1'956. 
The decree was for a sum of Rs. 5,250. The darkhast with which we are concerned 
has been filed on March 12, 1964 by the heir of the original decree-holder as 
the manager of the family. He claimed under this darkhast Rs. 7,075.98 P and 
` future interest. He has also stated that the judgment-debtor in spite of his 
movable and immovable property has been avoiding payment and, therefore, he 
should be kept in civil jail The judgment-debtor has objected on various 
grounds the darkhast. The principal ground with which we are concerned in 
this appeal is that the darkhast is barred by limitation. 

The trial Court decided in favour of the decree-holder but the learned 
Assistant Judge took a different view and dismissed the darkhast. It is in 
these circumstances that the decree-holder has come here in appeal. The only 
point for determination here is whether- the darkhast was in time or not. 

It would be better if I mention some facts as regards the darkhast. The 
decree-holder as stated earlier had obtained the decree on April 16, 1956. He 
also obtained the payment of a sum of Rs. 100 on March 10, 1959 'and Rs. 20 
on April 24, 1959. There was no writing as regards the payment of Rs. 100 
on March 10, 1959 but there was an endorsement on the decree as regards the 
total payment of Rs. 120 on April 24, 1959. There was another payment of 
Rs, 40 by the judgment-debtor on March 10, 1960 and there was an endorse- 
ment accordingly on the deeree. Yet another payment of Rs. 50 was made by 
the judgment-debtor on March 15, 1961 and an endorsement accordingly was 
made on the decree. It is after this payment and acknowledgment by the 
judgment-debtor of the payment that the darkhast No. 81 of 1964 was filed 
on March 12, 1964 claiming Rs. 7,075.98 P. in all. . 

The objection is that the first endorsement dated April 24, 1959 as regards 
the payment of Rs. 120 does not fulfil the test as laid down in s. 19 of the 
new Limitation Act. It is contended that there was no acknowledgment as 
regards the payment of Rs. 100 which was made on March 10, 1959; its acknow- 
ledgment was only made on April 24, 1959. This endorsement of 'acknowledg- 
ment admittedly is after a period of three years after April 16, 1956. It is 
therefore urged that the endorsement dated April 24, 1959 after a period of 
three years will not help the decree-holder. According to Mr. Rane, the learned 
advocate for the judgment-debtor, the darkhast on this ground alone can be 
said to be barred by limitation. I cannot accept this objection, because s. 19 
of the new Limitation Act does not provide that the writing as well as the pay- 
ment should be on the same day; the writing can as well be, under s. 19, after 
a period of three years though the payment of the debt must be before three 
years. Section 19 is as' follows: 

“19. Where payment on account of a debt or of interest on a legacy is made before 
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the expiration of the prescribed period by the person lidble to pay the debt or legacy 
or by his agent duly authorised in this behalf, a fresh period of limitation shall be 
computed from the time when the payment was made: 

Provided that, save in the case of payment of interest made before the ist day 

of January, 1928, an acknowledgment of the payment appears in the handwriting of, 
or in writing signed by, the person making the payment.. 
It is clear from the expressions used in the proviso as well i in the section itself 
that the payment has to be made before the expiration of the prescribed: period. 
The only condition is that there should be an acknowledgment of the payment 
in writing, in the writing, of or in the writing signed by the judgment-debtor 
who makes the payment. It is not mentioned in the proviso that the writing , 
or the signature or the writing with the signature should be made before the 
expiration of the preseribed period. If a part payment, therefore, is made 
within the period of limitation, the mere fact~that the writing evidencing was 
made after the period of limitation had expired, would not render such hand- 
writing useless for the purpose of saving a claim from the limitation bar. This 
section requires that the payment must be made within the prescribed period. 
It does not require that the writing should be made before the expiry of the 
prescribed period. This Court has also taken such a view before in Vishwanath 
Raghunath v. Mahadeo Rajaram! The Supreme Court has also endorsed this 
view in Sant Lal v. Kamla Prasad” . 
The second objection raised by Mr. Rane is that since s. 20 of the old Limita- 
tion Act is now altered and its place is taken by s. 19 of the new Act and since 
the definition of ‘‘debt’’ does not include the moneys payable under a decree 
or an order of a Court, the impugned decretal sum cannot be a debt under the 
provisions of the new Limitation Act and that limitation for acknowledgment 
will not be applicable. This contention also can be repelled because there is 
no such provision as 19(b) under the old Act. The decree-holder has obtained 
the decree on April 16, 1956 when the old Act was in force. He had, therefore, 
evidently a vested right and also a claim under the decree. If that is so, then 
the claim of the deecree-holder on that ground cannot be rejected. Whenever 
there is repeal of an enactment, the consequences as under the old enactment 
would follow and naturally would not affect any right, privilege or obligation 
or liability acquired, accrued or incurred under any repealed Act unless a dif- 
ferent intention appeared. There does not appear to be any different intention. 
It was held in Subodh Chandra v. Kanai Lal} 

“that even though the new Limitation Act of 1963 was retrospective in operation 
it was not so far retrospective as to be confiscatory in nature even in respect of the 
existing rights’ of the parties. The decree which was alive by reason of the extension 
of period effected by acknowledgment and part-payment under Ss. 19 and 20 of the old 
Limitation Act did not lose the extended life because of the fact that-no such extension 
was available under the new Act of 1963.” 

I respectfully agree with this view. 
It is then contended that the endorsement on the decree is not certified as 
contemplated under O. XXI, r. 2. Order XXI, r. 2, sub-r. (2) is as follows: 

“(2) The judgment-debtor also may inform the Court by an application in writing 
- supported by an affidavit of such payment or adjustment and apply to the Court to 
issue a notice to the decree-hélder to show cause on a day to be fixed by the Court 
why such payment or adjustment should not be recorded as certified; and if, after 
service of such notice, the decree-holder fails to show cause why the payment or 
adjustment should not be recorded as certified, the Court shall record the same accord- 
ingly.” 

It is, therefore, contended that because the payment or adjustment dated April 
24., 1959, March 3, 1960 and March 15, 1961 have not been certified, therefore 
this Court shall not recognise those payments in the darkhast proceedings. That 
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contention also cannot be accepted because admittedly the decree-holder can 
obtain a certificate at any time. In my view the notification to the Court 
of the receipt of the sum paid by the judgment-debtor is all that is necessary. 
In this case the decree-holder does mention in the darkhast application that 
though money was paid on those dates, such payments were also admitted by 
the judgment-debtor on those dates. There is, therefore, no reason why such 
notification to the Court not only by the judgment-debtor but also by the deeree- 
holder:should not be enough to fulfil the test of O. XXI, r. 2. If there is no time 
for certifying then the application for execution in this case certifying the 
payments already made does amount to a certificate under O. XXI, r. 2. The 
Court is bound to take notice of such mention of facts in an execution proceed- 
ing. We have also taken such a view even before in Pandurang v. Jagya* 

The darkhast is within the period of limitation for another reason. Under 
art. 186 of the old Limitation Act the period of limitation is 12 years for exe- 
cution of any decree other than the decree granting a mandatory injunction or 
- order of any civil Court. 

For the aforesaid reasons, therefore, I cannot agree with the decision of the 
learned Assistant Judge, Satara. I, therefore, set aside the judgment and de- 
eree passed by the learned Assistant Judge, Sangli, allow this appeal and re- 
store the decree passed by the executing Court including the order as regards 
costs. In view of the circumstances of the case no order as to costs in this Court 
as well as in the first appellate Court. 

Appeal allowed. 


FULL BENCH. 


Before the Howble Mr. S. P. Kotval, Chief Justice, Mr. Justice Deshmukh and 
Mr. Justice Padhye. 


SHRIMATI JOHARABI ABDUL WAHID v. MEMBER, MAHARASHTRA 
REVENUE TRIBUNAL.* 

Berar Regulation of Agricultural Leases Act (XXIV of' 1951), Secs. 9, 8—Whether mere 
notice under s 9(1) of Act terminates lease of tenant. 


- A notice under s. 9(1) of the Berar Regulation of Agricultural Leases Act, 1951, 
does not by itself terminate the lease of the tenant but a further order under 
s. 8(1)(g) of the Act is necessary for the effective termination of the lease. 

Ramchandra v. Tukaram,! followed. — 

Tarabai v. B’bay Rev. Tribunal,2 Ramchandra v. Mainabai,3 Dhananjaya v. Bombay 
Revenue Tribunal4 and Ramchandra v. Maktra Rev. Trib „5 held impliedly over- 
ruled by the Supreme Court decision in Ramchandra v. Tukaram. 

`” Baburao Laxman v. Shionath,6 agreed with. 
Ramchandra v. Tukaram! and Jayantraj Kanakmal v. Hari Dagdu, referred to. 


JOHARABI (petitioner) had given a notice to respondent No. 4 under s. 9(Z) 
of the Berar Regulation of Agricultural Leases Act, 1951 terminating his lease 
on the ground of personal cultivation. This notice was subsequently followed 
by an application under s. 8(J)(g) of the Act. This application was rejected 
on May 8, 1957 by the Sub-Divisional Officer, who held that the notice given 

4 (1920) 22 Bom. L. R. 1120. March 2-4, 1960 (Unrep. 


). 
*Decided, November 17/18, 1970. Special 4 (1959) 61 Bom. L.R. 1156, s.c. [1959] 
Civil Application No. 1049 of 1966 (with N.L.J. 436. 


Special Civil Application No. 1050 of 1966). 5 (1964)-70 Bom. L R. 623, s.c. [1968] Mh. 
1 [1965] Mh, L. J. 850, S.C., s.c. 68 Bom. LJ. 574. 
L.R. 658. 6 Tei 69 Bom. L.R. 734, s.c. [1967] Mh. 


2 (1958) 61 Bom. L R. 41, s.c. [1958] N.L.J. L.J. 6 
585. 7 1961] N.L.J. 644, s.c. 64 Bom. L.R. 67. 
.3 (1960) Special Civil Application No. 162 8 [1961] N.L.J. 636, F.B., s.c, 64 Bom. L.R. 
of 1959, decided by Tambe and RajuJJ., on 57. 
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by the landholder was not bona fide. This order was challenged by the peti- 
tioner before the Deputy Collector who by his order dated February 10, 1960 set 
aside the order of the Sub-Divisional Officer and remanded the case for a 
fresh decision in accordance with the provisions of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 1958, which had by then come 
into effect. 

On remand, the Naib Tahsildar after full enquiry rejected the application 
by his order dated November 16, 1960. The Naib Tahsildar held that it 
was necessary for- the landholder to serve a fresh notice under s. 38(1) of 
the Tenancy Act before he could terminate the lease of respondent No. 4. The 
appellate Court confirmed the order of the Naib Tahsildar. The matter came 
to the Revenue Tribunal which by its order dated January 5, 1962 held that 
the notice under s. 9(7) given under the Leases Act would continue to be 
effective as if it were a notice under s. 38(/) of the Tenancy Act but a fresh 
enquiry would be necessary with a view to ascertaining if the requirements 
of the other sub-sections of s. 38 of the Tenancy Act had been fulfilled. The 
matter was, therefore, remanded to the Naib Tahsildar for a further decision. 

On remand the Tenancy Naib Tahsildar found that the petitioner had failed 
to satisfy the requirements of s. 388(3)(c), and sub-s. (4), and therefore, re- 
jected the application. The appellate Court confirmed the findings of the 
Tenancy Naib Tahsildar and dismissed the appeal. The petitioner then filed 
a revision application before the Maharashtra Revenue Tribunal challenging 
the order of the appellate Court and the Revenue Tribunal by its order dated 
April 27, 1966, confirmed the order of the Sub-Divisional Officer. 

The petitioner applied to the High Court Bench at Nagpur under art. 227 
of the Constitution of India for quashing the orders passed by the Revenue 
Courts. This application was heard along with another application filed by 
the petitioner in which a common question of law was involved. 


Padhye J. who heard the applications referred a question to a Full Bench, 
observing in his referring judgment, delivered on March 2, 1970, as follows :-— 


Papae J. The common question, therefore, that arises in both these cases 
is as to whether a notice under s. 9(/) of the Leases Act by itself terminates 
the lease of the tenant or whether a further order under 8(1)(g) of the Leases 
Act was necessary for the effective termination of the lease. In these cases, 
no effective order under s. 8(J)(g) of the Leases Act has been passed and on 
the basis of the notice under s. 9(/) alone it is contended that the tenancy of 
respondent No. 4 had been terminated even prior to the coming into force of 
the Tenancy Act and under the provisions of the Tenancy Act the petitioner 
is entitled to claim possession under s. 36 of the Tenancy Act and in any case 
by way of a suit. 

By a Division Bench of this Court in Tarabai v. B’bay Rev. Tribunal’ a 
view had been taken that the notice under s. 9(7) of the Leases Act was suff. 
cient to terminate the lease of the protected lessee. A similar view appears 
to have been taken in Ramchandra v. Mah’tra Rev. Trib? Thereafter there 
is a decision of the Supreme Court in Ramchandra v. Tukaram? from which 
an impression is created that the notice under s. 9(/) of the Leases Act by 
itself is not sufficient to terminate the lease, but there must be a further order 
under s, 8(/) ( g) of the Leases Act on which alone the lease can be said to be ter- 
minated. In view of this decision a Single Judge of this Court (Deshmukh 
J.) has taken a view that the decision in Tarabai v. B’bay Rev, Tribunal 
must be deemed to be impliedly overruled by the decision of the Supreme 
Court supra and he expressed a view that there must be an order under 
s. 8(1)(g) of the Leases Act in addition to the notice under s. 9(7) for the pur- 
pose of terminating the lease and if no order has been made prior to the com- 

1 eed 61 Bom. L.R. 41, s.c. [1958] L.J. 574. 

N.L.J 8 [1965] Mh. L.J. 850, S.C., s.o. 68 Bom, 

2 71908) 70 Bom. L.R. 628, s.c. [1968] Mh. L.R. 658. 
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mencement of the Tenancy Act then the landholder is required to satisfy the 
requirements of s. 38(3) of the Tenancy Act. That case is reported in Ba- 
burao Laxman v. Shionath’4 The question being of importance the learned 
Single Judge had also granted leave to file Letters Patent appeal. 

A similar question had also come before me as a Single Judge in which I 
have also taken a view that besides the notice under s. 9(7) of the Leases Act 
an order under s. 8(/)(g) of the Leases Act would also be necessary for the 
purposes of terminating the lease in view of the decision of the Supreme Court 
cited supra, and if no order under s. 8(/)(g) of the Leases Act has been ob- 
tained before the Tenancy Act came into force, the landholder would be required 
to satisfy the, conditions of s. 38(3) of the Tenancy Act. Such a difficulty was 
also felt by Abhyankar J. who was a party to Ramchandra v. Maharashtra 
Revenue Tribunal in deciding Special Civil Application No. 688 of 1966 and 
accordingly by his referring order dated June 21, 1968 in Special Civil Ap- 
plication No. 688 of 1966, he requested the Hon’ble the Chief Justice to have 
the matter decided by a larger Bench. Accordingly the matter was placed 
before the Division Bench and the Division Bench further referred it for being 
placed before the Full Bench. Accordingly the Special Civil Application No. 
688 of 1966 was placed before the Full Bench for hearing. 

The Special Civil Application No. 688 of 1966 came for hearing before the 
Full Bench on September 10, 1969, but since the case could be disposed 
of on another grqund, the Full Bench did not consider it fit to go into the 
question referred to by Abhyankar J. and later by the Division Bench, with 
the result that the question that was referred to the Full Bench still remains 
undecided. As has been stated by Abhyankar J. the question is of great im- 
portance and it is necessary to resolve the conflicting views with reference to 
_ the Supreme Court decision and to settle the matter finally. Since the ques- 
tion which is involved in the present petitions was already referred to the Full 
Bench in Special Civil Application No. 688 of 1966 but remains to be decided, 
I think it desirable that the question, should be decided by a Full Bench. That 
is the only point involved in the present two petitions and, therefore, the 
eases may be referred to and disposed of by the Full Bench. 

: I, therefore, direct that the papers of these petitions be placed before the 
` Hon’ble the Chief Justice for referring the cases to the Full Bench for decision. 


The applications were heard by a Full Bench composed of Kotval C.J. and 
Deshmukh and Padhye JJ. 


M. Q. Qazi, for the petitioner. 
S. M. Kherdekar and R. 8. Kholkute, for -respondent No. 4. 


Korva C.J. These are both applications arising between the same land- 
lord and tenant and give rise to a substantial common question of law. They 
have, therefore, been referred by a common order of our learned brother Padhye 
J. on March 2, 1970. The question referred by our learned brother is not 
separately stated in the referring order but would be as follows: 


Whether a notice under s, 9(1) of the Berar Regulation of Agricultural Leases Act, 
1951 (Act XXIV of 1951) by itself terminates the lease of the tenant or whether further 
order under s. 8(1)(g) was necessary for the effective termination of the lease? 

The question arises upon the following facts: The petitioner in both the 
Special Civil Applications is one Joharbi, who was the ‘‘landlord’’ of a tenant - 
named Madhao Bhawani, who is respondent in both the petitions. The other 
respondents are merely the officers who passed the orders impugned in these 
petitions. Joharbi was the owner of survey number 11/2 having an area of 
17 acres 86 gunthas of mouza Virkund, in taluq Wani, district Yeotmal. On 
December 4, 1954 she served a notice upon the tenant under s. 9(/) of the 
Berar Regulation of Agricultural Leases Act, 1951 (which we shall hereafter 


4 (1967) 69 Bom. L.R. 784, s.c. [1967] Mh. L.J. 670. 
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refer to as the Leases Act) claiming to terminate the tenancy of the respon- 
dent-tenant on the ground that she required the field for her personal cultiva- 
tion. Having given this notice and waited for the statutory period referred 
to in sub-s. (J) of s. 9 she applied under s. 8(1)(g) of the Leases Act to the 
Sub-Divisional Officer, Wani for an order terminating the lease. The tenant 
had a right to commence a proceeding to have the notice declared to be not 
bona. fide under s. 9(3) of the Leases Act, but he did not take any steps in 
that behalf. Nonetheless by his order dated May 8, 1957 the Sub-Divisional 
Officer rejected the ‘‘landlord’s’’ application on the ground that the notice 
was not bona fide. The petitioner ‘‘landlord’’ appealed to the Deputy Col- 
lector and when that appeal was pending an important event took place. On 
January 20, 1958 there came into force a local Act entitled the Bombay Vi- 
darbha Region Agricultural Tenants (Protection from Eviction and Amend: 
ment of Tenancy Laws) Act, 1957 (Act No. IX of 1958). Section 3 of this 
Act imposed a bar on eviction of a tenant for a period of two years and s. 4 
provided that all proceedings pending at the commencement of the Act or 
which may be instituted during the period of the Act for termination of the 
tenancy and eviction of a tenant shall be stayed upon certain conditions. The 
‘‘landlord’s’’ appeal remained pending when Act IX of 1958 was repealed by 
Act No. XCIX of 1958, namely, The Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereinafter referred to as the new Tenancy 
Act). This Act came into force on December 30, 1958. The Deputy Col- 
lector then heard the landlord’s appeal, set aside the order passed by the Sub- 
Divisional Officer and remanded the case to the Naib-Tahsildar ordering that it 
should be heard and decided in the light of the new Tenancy Act. 

After this remand the Naib-Tahsildar rejected the application treating it 
as an application under s. 36(2) read with s. 38(/) of the new Tenancy Act. 
He held that a fresh notice had to be given under s. 38(/) which was not given, 
and therefore, the ‘‘landlord’’ had no right to ask for the termination of the 
tenancy. In an appeal to the Sub-Divisional Officer the order of the Naib- 
Tahsildar was confirmed on May 25, 1961. The ‘“‘landlord’’ went up in re- 
vision to the Maharashtra Revenue Tribunal and the Tribunal held that a 
separate notice under s. 388(/) was not necessary but that the notice given 
under s. 9 of the Leases Act could be treated as a notice under s. 38 of the 
new Tenancy Act. They relied upon a decision of a division bench of this 
Court in Ramchandra v. Tukaram,' taking the view that the Tribunal had no 
option but to remand the case. The order of the Maharashtra Revenue Tri- 
bunal was passed on January 5, 1962. Thus the case stood remanded for the 
second time. 

After this remand the present petitioner “‘landlord’’ also took another step 
towards getting possession of her field. She filed Civil Suit No. 29 of 1962 
in the Court of the Civil Judge, Junior Division, Wani. In that suit the de- 
fendant-tenant took the plea that he was a tenant, and therefore, under s. 125 
of the new Tenancy Act the civil Court was bound to make a reference to 
the Revenue authorities which it did. This reference made by the civil Court 
has been heard simultaneously with the other proceedings taken by the ‘‘land- 
lord’’ in the Revenue Court and thus two parallel proceedings have been going 
on and the two Special Civil Applications before us pertain to these two 
parallel proceedings. The Revenue proceeding, which originally commenced 
upon the application under s. 8(/)(g) of the Leases Act demanding possession 
-from April 1, 1955, is the proceeding with which we are concerned in Special 
Civil Application No. 1049 of 1966 and the reference which arises out of the 
Civil Suit filed by the ‘‘landlord’’ is Special Civil Application No. 1050 of 
1966 before us. l 

After the second remand by the Maharashtra Revenue Tribunal, the Naib- 
Tahsildar again held that the petitioner had failed to satisfy the requirements 
of s. 388(3) (c) of the new Tenancy Act, and therefore, dismissed her appli- 


1 [1961] N.L.J. 644, s.c. 64 Bom. L.R. 67. 
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cation on November 21, 1963. In an appeal to the Sub-Divisional Officer the 
order of the Naib Tahsildar was confirmed on June 27, 1964 and a revision 
to the Maharashtra Revenue Tribunal was dismissed on April 27, 1966. The 
present petition No. 1050 of 1966 thus came to be filed on July 27, 1966. 

The point which was raised in the writ petitions before the learned single 
Judge was not as such raised before the Revenue Authorities. The Mahara- 
shtra Revenue Tribunal merely confirmed the orders of the authorities below 
by finding that the total land held by the ‘‘landlord’’ was-in excess of one family 
holding, and therefore, she could not make the application for resumption of 
additional land from her tenant. It held that that finding was a finding of 
fact arrived at by the authorities below, and therefore, there was no ground in 
revision to agitate against it. Before the learned single Judge, however, it 
was urged on behalf of the ‘‘landlord’’ that the total holding of the “landlord”? 
in this case was not more than 50 acres, and therefore, to the extent that it 
was below 50 acres she could resume at least a part of ‘the tenant’s land, and 
therefore, the ground which prevailed with the Maharashtra Revenue Tr ibunal 
was not correct. The other ground which was argued in Special Civil Appli- 
cation No. 1050 of 1966 was whether the requirement of s. 9 of the Leases Act, 
as in the instant case, has been complied with having regard to the provi- 
sions of s. 8(1)(g) of the Leases Act read with s. 19(/) thereof and that is 
the point which has given rise to the reference. 

Before we state the respective contentions of the parties it is necessary to 
set forth some of the relevant provisions of the law. Relevant portion of 
s. 8(1) of the Leases Act is as follows: 

“8. (1) Notwithstanding any agreement, usage, decree or order of a Court of law, the 
lease of any land held by a protected lessee shall not be terminated see under orders 
of a Revenue Officer made on any of the following grounds, namely:— .. 

(g) he has been served with a notice by the landholder as provided in section 9.” 
Sub-sections (J), (2) and (3) of s. 9 are as follows: 

“9, (1) Notwithstanding anything contained in section 8 the landholder may termi- 
nate the lease of a protected lessee by giving him notice in writing delivered not less 
than three months before the commencement of the next agricultural year stating therein 
the reasons for such termination and the description of the area in respect of which 
it is proposed to terminate the lease, if the landholder requires the land for cultivating 
the land personally. 

(2) Nothing contained in sub-section (1) shall entitle the Jlandholder to terminate 
the lease of a protected lessee on the ground that the lJandholder wants the land to 
cultivate personally unless the area held by the landholder and available to him for 
cultivating personally is or has diminished below fifty acres and where this condition 
is satisfied, the landholder shall be entitled to terminate the lease in respect of only 
so much area of the land as is necessary to make the total area equal to fifty acres. 

(3) If, upon receipt of a notice under sub-section (1), the protected lessee con- 
siders— 

(a) that the notice is not bona fide, « or 

(b) that he should be permitted to give up some other land of the same land- 
holder in lieu of the land mentioned in the notice; 

he may apply to the Revenue Officer within thirty days from the date of receipt 
of the notice either for declaration that the notice shall have no effect or for permission 
to give up some other land of the same landholder in lieu of the land mentioned in 
the notice as the case may be.” 

Sub-sections (J) and (3) of s. 19 of the Leases Act are as under: 

“19. (1) A landholder may apply to the Revenue Officer to eject a protected lessee 
against whom an order for the termination of the lease has been passed under section 8 
or 9. 

(3) On receipt of an application under sub-section (1) or (2), the Revenue Officer 
may, after making such summary enquiry as he deems fit, pass an order for restoring 
possession of the land to the landholder or the protected lessee as the case may be 
and may take such steps as may-be necessary to give effect: to his order.” 


l 
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It may be noticed that there is an apparent cniiet between the provisions of 
s. 8(/)(g) and the provisions'of s. 9(7). Section 9(7) begins with the non- 
obstante clause ‘‘notwithstanding anything contained in section 8...” The 
normal effect of such a clause would be to exclude the provisions of s. 8, yet 
cl. (g) of s. 8(Z) states as one of the grounds for termination of tenancy ‘that’ 
“the tenant has been served with a notice by the landlord as provided in sec- 
tion 9.” (The italics are ours). In the authorities, to which we shall presently 
refer, one of the principal defects which Courts have endeavoured to solve is 
to. reconcile these words of s. 8(1)}(g) with the non-obstante clause with which 
s. 9 opens. 

The other contention raised on behalf of the ‘‘landlord’’ by Mr. Kazi before 
us has been on the basis of s. 9. He contends that s. 9 deals with a special 
class or category of cases, namely, termination of a lease by giving of a notice 
by the landlord and it is comprised of two distinct parts—-one, of sub-ss. (Z) 
and (2) of s. 9 and the other, of sub-s. (3). Sub-sections (/) and (2) of s. 9 
obviously refer to a case where a landlord gives a notice and complies with 
the requirements of a notice laid down in those sub-sections and nothing more 
happens, but sub-s. (3) gives the tenant an important right to challenge the 
notice. The tenant can challenge it on the two grounds mentioned therein, 
namely, (a) that the notice is not bona fide, or, (b) that he should be per- 
mitted to give up some other land of the same landholder in lieu of the land 
mentioned in the notice. The conditions for serving the notice laid down in 
sub-s. (Z) of s. 9 are: (1) that the notice must be in writing, (2) that it must 
be delivered not less than three months before the commencement of the next 
agricultural year, (3) that the landlord must state therein his reasons for ter- 
mination, (4) that the description of the area in respect of which it is pro- 
posed to terminate the lease should be given and (5) the fact that the land- 
lord requires the land for cultivating it personally should be stated. The 
notice in the present case, it must be assumed, complies with the requirements 
of sub-s. (J) of s. 9 because the contention that it has not fulfilled the require- 
ment of s. 9 (1) has not been raised. The tenatit never challenged it at all. 

‘The matter is further complicated by the fact to which we have already re- 
ferred that before the dismissal of the application filed by the landlord on 
April -1, 1955 was finally decided upon in the appeal filed'by the ‘‘landlord”’ 
the new Tenancy Act came into force on December 30, 1958. We may here 
refer to its relevant provisions. By sub-s. (J) of s. 132 read with Schedule I 
the -Berar Regulation of Agricultural Leases Act, 1951 was wholly repealed. 
Then sub-ss. (2) and (3) provide as follows: 

132. (2) Nothing in sub-section (1) shall,. save as expressly ‘provided in this Act, 
affect or be deemed to affect ‘ 

(i) any right, title, interest, obligation or liability already acquired, accrued or 
incurred before the commencement of this Act, or 

(4) any legal proceeding or remedy in respect of any such right, title, interest, 
obligation or liability or anything done or suffered before the commencement of this 
Act, ` 
and any such proceedings shall be instituted, continued and disposed of, as if this Act 
had not’ been passed. 

(3) Notwithstanding anything contained in " sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant. 
or for the recovery or restoration of the possession of’ the land under the provisions 
of the enactments so repealed, pending on the date of the commencement of this Act 
before a Revenue Officer or in appeal or revision before any appellate or revising 
authority shall be deemed to have been instituted and pending before the corresponding 
authority under this Act and shall be disposed of in accordance with the provisions 
of this Act, and 

(b) in the case of any proceeding under any of the provisions of the enactments 
so repealed pending before a Civil Court on such date; the provisions of section 125 
of this Act shall apply.” 
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It will be noticed that sub-s.. (2) (i) of s. 132 preserves certain rights acquired, 
accruéd or.incurred before the commencement of the new Tenancy Act. Simi. 
larly, sub-s. (2) (ùi). preserves the right to pursue‘ any legal: proceeding or 
remedy. in respect of any such right, before the commencement of the new 
Tenancy Act. .. The. question, therefore, necessarily arises, what was the right 
which the’ ‘‘landlord’’ in the instant cdse had, before the commencement of 
the new Tenancy Act by virtue of the. notice which she had given or the 
proceedings which she had taken, and it is in this context that the provisions 
of the Leases Act to which we have referred become relevant. Sub-section (3) 
makes provision for pending proceedings and says that those proceedings ‘‘shall 
be deemed to have been instituted and pending before the corresponding au- 
thority’’ which must not only be deemed to be pending before the corresponding 
authority, but also must be deemed to be instituted under the new Tenancy 
Act and one question that had been argued before us is as to what extent 
the new Tenancy Act and its provisions, particularly ss. 86 and 38 thereof, 
would apply having regard to the proceedings which the ‘‘landlord’’ had taken 
under the Leases Act prior to its commencement. 

: We have so far stated merely the law as it stood on the date of the appliea- 
tion of the ‘‘landlord’’ in the present case under s. 8(/)(g) of the Leases Act 
and the changes which came about. The construction of provisions of the law 
is no longer a matter of first impression so far as this Court is concerned. These 
provisions have been dealt with and pronounced upon in several authorities and 
the arguments before us. have been more concerned with the authorities than 
with the provisions of the law itself. - 

It is necessary, therefore, to refer to two of the leading cases upon the sub- 
ject. First of all there is the decision of the Full Bench of this Court in 
Jayantraj Kanakmal v. Hari Dagdu? which construed ss. 8, 9 and 19 of the 
Leases Act and s. 182(3)(a@) of the new Tenancy Act. In that case the land- 
lord gave a notice terminating the tenancy of his tenant under sub-s.' (7) of s. 9 
and the tenant in that case applied within the prescribed time under sub-s. (3) 
of s. 9 for declaring the notice as being not bona fide. On this application of the 
tenant the Sub-Divisional Officer passed an order terminating the tenant’s lease. 
The order was passed on November 12, 1956 but the tenancy was ordered to be 
terminated from April 1, 1957. Against this order the tenant appealed and the 
Additional Deputy Commissioner set aside the Sub-Divisional Officer’s order. He 
held that the notice given by the landlord was invalid. There was a second 
appeal preferred by the landlord to the Revenue Tribunal and pending that 
appeal, the Bombay Vidarbha Region Agricultural Tenants (Protection from 
Eviction and Amendment of Tenancy Laws) Act, 1957 (Act No. IX of 1'958) 
came into force on January 20, 1958. Thereafter the Revenue Tribunal by 
its order dated February 18, 1958 allowed the landlord’s appeal, set aside the 
order of the Additional Deputy Commissioner and restored the Sub-Divisional 
Officer’s order. Against the Revenue Tribunal’s order the Special Civil Appli- 
cation was filed. l 

The Full Bench reviewed the provisions of ss. 8, 9 and 19 of the Leases 
Act and it came to the conclusion that ss. 8, 9 and 19 had all to be read together. 
The principal bone of contention between the landlord and the tenant was 
whether a notice given under s. 9(/) by the landlord and complying with its 
provisions could ipso facto lead to a termination of the tenancy, or whether 
an order was necessary to be obtained from a Revenue Officer under s. 8(/) (g). 
The Full Bench held (vide para. 8 at p. 639): 

" .“The position, therefore, was that in order to obtain possession of his land from 
a’ protected lessee, the landholder had first to obtain an order from the Revenue Officer 
for the termination of the lease under section 8, and thereafter make an application 
under sub-section (1) of section 19 for ejecting the protected lessee. After receiving 
the latter application, the Revenue Officer had to make a summary inquiry, and there- 
after make an order for restoring possession of the land to the landholder. It may be 
noted here that the order which, under this section the Revenue Officer could make 


2 [1961] N.L.J. 636, F.B, S.C. 64 Bom. L.R. 57. 
B.L,.R.—42. 
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in favour of a landholder, is referred to as an order for ‘restoring’ possession of the 
land, If this section 19 is read along with section 8, and in particular sub-section (3) 
of section 8, it will be clear that the Legislature regarded both the proceedings under 
section 8 and section 19 as being parts of one proceeding, which is described in some 
places as a proceeding for termination of a lease and in others as a proceeding for 
ejectment. The proceeding commenced with an application under sub-section (1) of 
section 8 and ended with an order under sub-section (8) of section 19. The applica- 
tion under sub-section (1) of section 19 was only a second step in the proceeding ini- 
tiated under sub-section (1) of section 8 to obtain back the possession of the land. 
Even though, therefore, a separate application had to be made under sub-section (1) of 
~ section 19, the proceeding under this sub-section was a part of continuation of the pro- 
ceeding under section 8. In other words, the proceeding under section 8 did not come 
to an end until an order had been made under sub-section (3) of section 19.” 

The Full Bench also remarked on a perusal of the provisions of this Act, par- 
ticularly sub-s. (3) of s. 8, that the Legislature regarded the proceedings for 
terminating the lease of a protected lessee as being really a proceeding for 
possession of the land which proceeding did not end until either the applica- 
tion has been rejected or alternatively an order for possession of the land being 
given to the landlord had been made. 

As regards the applicability of sub-s. (3) of s. 182, the Full Bench 
pointed out that consistent with the view which it had taken as to the proceed- 
ing commenced under s. 9, namely, that it was a continuous process commen- 
cing with a proceeding under s. 8(/)(g) until possession was delivered to the 
landlord under s. 19(3), it must also be held that the proceeding continued to 
be pending so long as order under s. 19 was not made. Therefore, s. 132(3) 
would come into play and the landlord’s application under s. 8(1)(g) would 
have to be treated as if it were a proceeding instituted under the new Tenancy 
Act, and should be disposed of in accordance with its provisions. Since the words 
of s. 182(3) are ‘‘shall be disposed of in accordance with the provisions of 
this Act’’, the Full Bench held that the landlord must comply with the pro- 
visions of sub-ss. (3) and (4) of s. 38, which laid down additional conditions 
which the landlord had to fulfil before he could be allowed to resume land for 
personal cultivation. It must be stated here that a careful perusal of Jayant- 
raj’s case does not show that there was any real dispute before that Full Bench 
regarding the scope and applicability of s. 182(3). What was really in dis- 
pute before that Full Bench was the correct interpretation of ss. 8, 9 and 19 
of the Leases Act. In fact it appears to have been taken for granted by both 
the parties and the Court that if it is held that a mere notice under s. 9(J) 
cannot terminate the tenancy without an order from a Revenue Officer under 
s. 8(7) (g), then the landlord would have to comply with the provisions of s. 38 
of the new Tenancy Act. 

Immediately after the decision in Jayantraj’s case there was heard the case 
in Ramchandra v. Tukaram which was a Division Bench decision. It followed 
the Full Bench decision in Jatantraj’s case. In that case no doubt so far as 
the application of s. 182(3) is concerned, counsel for the landlord had urged 
that applications to which s. 1382(3) applied were not applications in pursuance 
of the right conferred under s. 36 of the new Tenancy Act and that conse- 
quently the conditions laid down in the section need not be fulfilled in such 
cases. ~ Division Bench answered the point by saying (see para. 8 at 
p. 648): 

“,.. This argument ignores the provisions of section 132(3) that pending applica- 
tions under the repealed enactments shall be deemed to have been instituted under 
this Act and shall be disposed of in accordance with the provisions of this Act, The 
provisions of the new Act will consequently apply to such applications.” 

We are especially emphasising this part of the decision in Ramchandra v. 
Tukaram here for a special reason. As we shall presently show, the case went 
up by grant of special leave to appeal to the Supreme Court and it was pre- 
cisely upon this point alone that the decision was challenged before the Supreme 
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Court and reversed. It was not reversed in so far as it followed the earlier 
Full Bench decision in Jayantraj’s case, nor, as we shall-presently show, was 
J ayantra;’ s case at all in dispute before the Supreme Court. 

The Supreme Court judgment against the decision of the Division Bench 
in Ramchandra v. Tukaram is reported in Ramchandra v. Tukaram. What 
was the point which fell for determination before the Supreme Court will 
immediately be highlighted, if we reproduce the argument by counsel for the 
appellant as stated by the Supreme Court itself. (See para. 5 at p. 854): 

“... Mr. Patwardhan for the appellant has, for the purpose of this appeal, not 
sought to canvass the correctness of the view of the judgment in Jayantraj Kanakmal 
Zambad, but has submitted that the High Court has not correctly interpreted sec. 
132(3) of the Tenancy Act.” 

It was this point which the Supreme Court proceeded to answer. It pointed 
out that s. 38 which made provisions in the new Tenancy Act equivalent to the 
provisions of s. 19 in the Leases Act consisted of two parts Le., a procedural 
part and a substantive part. In the substantive part sub-ss. (3) and (4) of 
s. 38 laid down several additional conditions which had to be fulfilled by the 
landlord before he could obtain an order terminating the tenancy on the ground 
of his personal cultivation. They then pointed out that upon the facts in 
Ramchandra.v. Tukaram an order had already been passed on July 2, 1957 
terminating the tenant’s lease with effect from April 1, 1958, upon the land. 
lord’s application under s. 8(/)(g). The tenant in that case, as in the pre- 
„sent case, had not moved under s. 9(3). They also held that between s. 19 (3) 
of the Leases Act and s. 36(3) of the new Tenancy Act in the matter of pro- 
cedure there did not appear any substantial difference, but to the trial of the 
application for enforcement of the right acquired under the Leases Act, s. 38 
of the Tenancy Act could not be attracted. Section 38 is, in terms, prospective 
and does not purport to affect rights acquired before the date on which the 
new Tenancy Act was brought into force. -They, therefore, upheld that part 
of the decision of the Division Bench of the High Court where it held that if 
a valid notice is once given under s. 9(/) then a fresh notice under s. 38(J) 
was not necessary, but they did not accept the view of the High Court that 
sub-ss. (3) and (4) of s. 38 apply to an application filed or deemed to be filed 
under s. 19 of the Leases Act. They pointed out that the words in §. 132(3) 
“shall be disposed of in accordance with the provisions of this Act’’, though 
no doubt general, clearly indicate that they were intended to apply to tenancies 
determined under s. 38(7). Once an order was passed under s. 8(1)(g) of 
the Leases Act by a Revenue Officer, the only enquiry contemplated to be 
made was under s. 19 of the Act and at that stage there was no scope for the 
application of the conditions laid down in sub-ss. (3) and (4) of s. 38, for, in 
our view, these provisions do not apply to proceedings to enforce right ac- 
quired when the Leases Act was in operation. It is thus clear that the-Supreme 
Court only reversed the decision of this Court in Ramchandra v. Tukaram on 
the scope of applicability of s. 182 and the provisions of sub-ss. (3) and (4) 
of s. 38 in consequence of the interpretation which they put upon the provi- 
sions of s. 182(3) of the new Tenancy Act and the decision in Ramchandra vy. 
Tukaram based upon the Full Bench decision in Jayantraj’s case was not at 
all touched, nor was the decision in Jayantraj’s case at all in question before it. 

_ Now, long before these two important decisions were given, there prevailed 

in this Court a certain view as to the effect and operation of s. 9(1) of the 
P Act which it is necessary to state in, order to enable one to understand 
the contentions raised before us. ‘That view has been taken in a series of cases 
commencing from Tarabai v. B’bay Rev. Tribunal4 In Tarabai’s case the 
facts were that the landlord had given a notice on December 23, 1952 under 
s. 9(7) terminating the tenant’s lease on the ground that she ‘required the 
land for cultivating it personally. Pursuant to the notice the tenant con- 
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sented to the delivery of possession and possession was delivered to the land- 
‘holder on April 1, 1953. A few months later, the tenant, the erstwhile pro- 
tected lessee, applied under s. 9(6) of the Leases Act which permits the tenant 
‘to apply for restoration of possession of land to him if the landholder failed 
at any time during the period prescribed to utilise the land for the purpose 
for which the lease was terminated. Because of this application under s. 9(6) 
the question which arose for determination in that case was whether a notice 
simpliciter given under s. 9(J) could terminate a tenancy. It was urged on 
behalf of the landholder that the termination in that case was with the consent 
of the protected lessee and not under the orders of the Revenue Officer as 
required under s. 8(/)(g) read with s. 9(/), and therefore, an application 
under s. 9(6) could not lie. 

The Division Bench took the view that the lease was terminated by the notice 
under s. 9(J) and the application under s. 9(6) was, therefore, maintainable. 
The Division Bench also pointed out an apparent conflict between the opening 
non-obstante clause of s. 9(7) and the provisions of s. 8(/)(g) which refer 
to s. 9, and the Division Bench held that it was clearly the intention of the 
Legislature to exclude the operation of s. 8 altogether in the case contemplated 
by s. 9(J), viz. where the lease was terminable on the ground that the land- 
holder required the land for cultivating personally. The only protection afford- 
ed to the lessee in such a case was the protection under s. 9(3), but if the 
tenant did not take objection to the notice under s. 9(3), then there was no 
reason why the tenancy should not be held to be terminated. So far as the 
reference to s. 9 in s. 8(/)(qg) is concerned, they pointed out that the words 
used in s. 8(1)(g) were ‘‘a notice by the landholder as provided in section 9” 
and that was not the same thing as saying “‘under section 9’’. They held, 
therefore, that by use of these words in s. 8(/)(g) that section merely made 
a reference to the notice and its various requirements mentioned in s. 9(7) and 
to nothing further. These words could not bring in the remaining sub-sections 
of s. 9. They thus gave full effect to the non-obstante clause in s. 9(J) and 
explained the reference to s. 9 in s. 8(1)(g). 


Since this decision, several Division Benches of this Court have taken the 
same view and followed it. It was followed in Ramchandra v. Mainabad by 
Tambe J. (as he then was, later Chief Justice) and Raju J. and by Mr. Justice 
Mudholkar and Mr. Justice Naik in Dhananjaya v. Bombay Revenue Tribunal.® 
It may be noticed. that in both the above cases an order had been passed after 
the notice under s, 9(1) at the instance of the landlord by the Revenue Officer. 
In Ramchandra v. Mainabai it was an order under s. 9(3) whereas in Dhanan- 
jaya’s case it was an order under s. 8(J)(g). To that extent no doubt these 
two decisions somewhat extended the principle in Tarabai v. Bombay Revenue 
Tribunal which was a case where there was only a notice simpliciter and no 
order was passed by the Revenue Officer. No doubt also these decisions were 
given before the decision in the Full Bench case of this Court in Jayantraj’s 
case the decision of the Supreme Court in Ramchandra v. Tukaram (cit. 
supra. l 
- A third decision is to be found reported in Ramchandra v. Mah’tra Rev. Trib. 
(Abhyankar and Kantawala JJ). This case upon the facts was similar to 
Tarabas’s case. In this case after notice was served upon the tenant under 
s.9(1) he did not take any steps to contest the notice on any ground as provid- 
ed in sub-ss. (3) to (5) of s. 9 and the landlord thereafter filed a suit claiming 
possession. The petition arose out of a reference made in that suit. The Divi- 
sion Bench held that'in those cases where a landholder has given a valid notice 
under s. 9(7) of the Leases Act.and no steps have been taken by a protected 
lessee in challenging that notice or asking any other relief under the provisions 


, 5 (1960) Special Civil Application No. 162 N.L.J. 486. 
of 1959, decided by Tambe and Raju JJ., on 7 (1964) 70 Bom. L.R. 623, s.c. [1968] Mh. 
March 24, 1960 (Unrep.). L.J, 574. 

6 (1959) 61 Bom. L.R. 1156, s.c. [1959] 
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of sub-ss. (3), (4) and (5) of s. 9 of the Act, such a notice effectively terminates 
the tenancy of the protected lessee and the landholder is neither required nor 
entitled to make an application for ejectment of a protected lessee under s. 19(/) 
of the Act. This case was decided after the decision of the Full Bench in 
Jayantraj’s case. The learned Judges did not find anything in that decision 
to counter the view which they took. They distinguished Jayantraj Kanakmal 
v. Hani Dagdu. 

With this preamble as to' the state of the law, we now turn to the contention 
advanced by Mr. Kazi in the present case. The contention is that having re- 
gard to the provisions of ss. 8 and 9 of the Leases Act there is a clear-cut dis- 
tinction between the two classes or categories of cases which may arise after the 
landlord [tenant] is once served with a notice under s. 9(7)—(1) Where a 
tenant in response to the notice takes action under s. 9(3), in other words the 
tenant challenges the notice as not bona fide or offers to give up land other 
than the one which the landlord asks, 'and (2) when he'does not take any action 
and simply keeps silent. In the former case undoubtedly the provisions of 
sub-ss. (3) to (97 of s. 9 will apply and the rights of the landlord and the tenant 
will be determined by the order of the Revenue Officer. With this category 
of cases we are not concerned in the present case. In the latter case, where 
the tenant does not apply, it is urged that the tenancy will be automatically 
terminated and no order would be necessary to be passed by a Revenue Officer. 
It is urged that the wording of sub-s. (J) of s. 9 is plenary: It says that a 
landlord may terminate the lease of a protected lessee by giving him a notice 

“in writing. The only conditions ‘to the exercise of this right by the landlord 
of ‘‘automatic termination’’, as we may conveniently call it, are those men- 
tioned in sub-s. (2) of s.:9 after the word ‘‘unless’’, namely, that the area 
held by the landholder and available to him for cultivating personally is or 
has diminished below fifty acres and that he can get only so much area of the 
land as is necessary to make the total area equal to fifty acres. 

The question which was posed in one of the earliest cases, namely, Uttamrao 
v. Sahurao® (at p. 185 para. 6), a decision of the then Revenue Tribunal, as 
to who is to decide whether these conditions are fulfilled, is met by the answer 
that it is the civil Court that would decide it, because there is nothing in the 
Act to indicate that any’ Revenue Officer shall decide this issue. As a matter 
of fact it is pointed out that this is precisely what had happened in Ramchandra 
v. Maharashira Revenue Tribunal. The counter argument that s. 16-B pre- 
vents the civil Court from adjudicating upon the matters in sub-s. (2) of s. 9 
is met by the argument that the very wording of s. 16-B does not prevent it 
from being decided by the civil Court. The words of s. 16-B of the Leases Act 
are: l 

“16-B. Except as otherwise provided in this Act, no Civil Court shall entertain any 
suit instituted, or application made, to obtain a decision or order on any matter which 
a Revenue Officer is by or under this Act, empowered to determine, decide or dispose of.” 
(The italics, are ours). a 
Therefore, it is only if a Revenue Officer is empowered to determine. to decide 
or dispose of the matters mentioned in sub-s. (2) of s. 9 that the jurisdiction 
of the civil Court would be barred, but sub-s. (2) does not entrust the deci- 
sion as to the existence or fulfilment of the conditions mentioned therein for 
decision by ‘the Revenue Officer, nor is there any other provision in the Act 
indicating that. Counsel urged that the contention based on s. 9(2) is correct, 
that when there is automatic termination by giving of a notice, then the Re- 
venue Officer is not empowered in such a ease to determine, decide or dispose 
of that question, and therefore, s. 16-B would not apply. 

Next it was urged that only if such an interpretation is placed upon the 
provisions of sub-ss. (7) and (2) of s. 9, can full effect be given to the non- 
obstante clause with which s. 9 opens, otherwise it will have no meaning. It 
was urged that when the section says ‘‘notwithstanding anything contained 
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in section 8°’ the Législature has clearly indicated that the whole of s. 8 is 
excluded in application of s. 9, and we cannot curtail the ambit of that clear 
language by any artistry of construction. So far as this point is concerned, 
neither in the Full Bench case nor in the Supreme Court case is there any 
pronouncement on the effect of the non-obstante clause, or the extent to which 
it would be applicable. It was urged that since the Full Bench was consider- 
ing the very provisions of ss. 8 and 9 they ought to have said something about 
this non-obstante clause, but it was in the sequel glossed over. On the other 
hand, it was submitted that in Tarabai’s case it was considered and correctly 
interpreted to give it its proper effect. That case gave it full effect by totally 
excluding the applicability of s. 8. (See para. 6 at p. 537). It was urged 
that there is no answer to the reasoning adopted in Taraba’s case in the de- 
cision of the Full Bench so far as this particular category of cases is con- 
cerned, namely, eases where there is a mere notice given and the tenant takes 
no further action. The Supreme Court also was not concerned with the case 
of automatic termination, but in that case an order under s. 8(7)(g) had been 
passed. So also in the Full Bench case an order under s. 9(3) had been passed. 
Therefore, these cannot be the authorities upon the question which arises in 
the present case and cannot govern a contention like the present one that the 
mere giving of a notice terminates a tenancy, if the notice is not challenged 
by the tenant. ! 

As to the verbiage of cl. 8(/)(g) ‘‘has been served with a notice by the 
landholder as provided in section 9’’ no doubt it refers to s. 9, but that does 
not bring in the substantive provisions of s. ‘9 at all. It was urged that the 
answer is given in Tarabm v. Bombay Revenue Tribunal, namely, that 
s. 8(1)(g) merely speaks of such a notice as is referred to in s. 9, that is to 
say, the ingredients of the notice should be such as mentioned in s. 9, but 
it need not be a notice under s. 9. In this connection it was stressed that the 
words are ‘fas provided in section 9’’ and not ‘‘under section 9.” l 

As regards the reliance on s. 19(7) in the Full Bench case, stress was laid 
upon the words in the section ‘‘an order for the termination of the lease has 
been passed under section 8 or 9’’. It was again stressed that the Full Bench 
made these remarks in the context of a case in which an order: had been passed 
under s. 9(3) and that the Full Bench had.not before it a case where no order 
whatever was passed. Therefore, the Full Bench decision cannot govern a 
ease like the present one. The argument which relies upon s. 19(/) to sug- 
gest that an order under sub-ss. (J) and (2) of s. 9 is essential merely begs the 
question. ‘No doubt s. 19(/) refers back to ss. 8 and 9, but s. 19(/) speaks 
of an order for termination of the lease passed under s. 8 or 9, and therefore, 
where there is an automatic termination by notice, as is contended in this 
case, there is no order passed under s. 8 or 9 and therefore, s. 19 will not apply. 
This argument is not met in the Full Bench case nor did it fall for considera- 
tion in the case before the Supreme Court. 

On all these grounds it was contended that the decision in Tarabai v. Bombay 
Revenue Tribunal and the catena of cases which followed that decision, to 
which we have already made reference, constituted a class by themselves, an 
exceptional class from which the other category of cases is apart and distinct. 
In the present case it is that category of cases alone which is applicable, and 
therefore, the case is taken out of the ambit of the principles laid down in the- 
Full Bench case and the Supreme Court decision. 

These are no doubt powerful arguments and were we free to consider them 
we would certainly have gone into them, but for reasons which we immediately 
proceed to state we are no longer free to consider them. In our opinion, the 
combined effect of the Full Bench case read along with the Supreme Court 
case is that the matter is no longer at large. We have already referred to the 
decision in the Full Bench case.. No doubt in that decision the argument was 
not put in the shape in which it has been put before us, nor did counsel on 
behalf of the landlord point out the earlier decision in Tarabai v. Bombay 
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Revenue Tribunal, as he ought to have done. The case merely illustrates to 
what extent the industry of counsel normally assists a Court in coming to a 
correct decision and vice versa, but for the reason that Tarabai v. Bombay 
Revenue Tribunal was not at all considered, it seems to us that it is no longer 
open to us to reconsider the decision in J ayantra;’ s ease, because of the decision 
of the Supreme Court in Ramchandra v. Tukaram. 

On the view which was propounded in Jayantraj’s case what was held was 
that having regard to the cumulative effect of ss. 8(7) (g), 9(7) and 9(3) read 
with s. 19(/) it appeared that there was one continuous proceeding which’ the 
law contemplated for the termination of a tenancy and the eviction of a tenant. 
In terms the Full Bench held (p. 639): 

“... A proceeding instituted under sub-section (1) for obtaining an order for the 

termination of a lease was regarded as being essentially a proceeding for ejectment. 
The purpose or object of securing an order for termination of a lease is to get back 
possession of the land from the lessee. Ejectment is, therefore, ordinarily a necessary 
consequence of the order terminating a lease.” 
The Court pointed out that in that ill-drafted piece of legislation the drafts- 
man did not consider it material whether the proceeding under s. 8 was des- 
eribed as a proceeding for termination of a lease or as a proceeding for 
ejectment and he indiscriminately used either expression. Taking this view, 
the Full Bench held ‘‘a proceeding under section 8 or section '9 remains pend- 
ing so long as an application can be made in it under sub-section (J) of section 
19 and until an order has been made under ‘sub-section (3) of section 19.” 
Of course, before the Full Bench an argument such as is advanced in the 
present case was not advanced. The Full Bench generally laid down what 
it felt was the effect of the provisions of that Act. Now in view of the con- 
tentions advanced before us and since we are sitting as a Full Bench, we 
might have proceeded to consider the contrary contentions, which we have set 
forth above and which no doubt are substantial, but in the sequel the matter 
does not rest with the decision of the Full Bench. As we have pointed out 
above, on the next day after thè Full Bench ease was decided, came the decision 
of the Division Bench in Ramchandra v. Tukaram where the Full Bench deci- 
sion in Jayaniraj’s case ‘was followed. That case then went up to the Supreme 
Court and the decision of the Supreme Court, to which we have already re- 
ferred, is to be found Ramchandra v. Tukaram. Before the Supreme Court, 
no doubt, J ayantray ’s ease was referred to, but as we have shown from the 
very concession of counsel, the principle of its decision was never challenged. 
On the other hand, counsel in his argument accepted that decision. It cannot 
be said, therefore, that the Supreme ‘Court either affirmed or commented upon 
that decision, but the only contention the counsel advanced in that case was, 
that s. 182 (3) of the Tenancy Act had not been correctly interpreted in the 
Division Bench‘judgment of this Court in Ramchandra v. Tukaram. 

However, the Supreme Court had occasion to consider for itself the pro- 
visions of ss. 8, 9 and 10 read with the provisions of s. 182(2) and (3) of the 
Tenancy Act in order to determine whether any right inhered in the landlord 
in that case on the date on which the new Tenancy Act came into force, namely, 
December 30, 1958. The Supreme Court had to consider first of all what was 
that right and in order ‘to determine what was that right, the Supreme Court 
had to apply its mind to the provisions of ss. 8, 9 and 19 and it has, in terms, 
pronounced upon those sections and, in our opinion, that pronouncement is abso- 
lutely binding upon us. 

In the Full Bench case the tiltimate conclusion which the Full Bench reached 
that the proceedings for termination of a tenancy and ejectment of a tenant 
are of one continuous process commencing from a notice under s. 9(J) and 
obtaining of an order under s. 8(/)(g) or s. 9(3) and applying for possession 
under s. 19(7) were founded upon one basic premise and that basic premise 
was that the landlord after giving a notice under s. 9(7) must obtain an order 
under s. 8(1)(g), even though the tenant does not take advantage of s. 9(3). 
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The Full Bench held, having regard to the provisions of ss. 8 and '9, that such 
an order was essential'and that a mere notice would not terminate the tenancy. 
Independently of the Full Bench decision, which was not submitted for con- 
sideration to the Supreme Court, the Supreme Court, we say so with all res- 
pect, came to an identical conclusion and it is stated in para. 2, at p. 851 as 
follows: 

“... It is necessary in the first instance to make a brief survey of the diverse sta- 
tutory provisions in their relation to the progress of the dispute, which have a bearing 
on the question which falls to be determined. The land was originally in the Vidarbha 
region which before the Bombay Reorganisation Act, 1956 was a part of the State 
of Madhya Pradesh, and the tenancy of the land was governed by the Berar Act. 
The first respondent -was a protected lessee in respect of the land under s. 3 of the 
Berar Act. Section 8 of the Act imposed restrictions on termination of protected leases. 
It was provided that notwithstanding any agreement, usage, decree or order of a Court 
of law, the lease of any land held by a protected lessee shall not be terminated except 
under orders of a Revenue Officer made on any of the grounds contained therein. 
Even if the landlord desires to obtain possession of the land for bona fide personal 
cultivation he had to obtain an order in that behalf under s. 8(1)(g). Section 9 enabled 
the landlord to terminate the lease of a protected lessee if he required the land for per- 
sonal cultivation by giving notice of the prescribed duration and setting out the reasons 
for determination of the tenancy. A tenant served with the notice under sub-s. (1) 
could under sub-s. (3) apply to the Revenue Officer for a declaration that the notice 
shall have no effect or for permission to give up some other land of the same land- 
holder in lieu of the land mentioned in the notice. Sub-sections (4), (5), (6), (7) and 
(8) dealt with the procedure and powers of the Revenue Officer. The landlord had, 
after serving a notice under s. 9(1), to obtain an order under s. 8(1)(g) that possession 
was required by him bona fide for personal cultivation.” (Italics are ours). 

It would thus appear that the Supreme Court after a complete consideration 
of ss. 8 and 9 and s. 19 in the subsequent passage gave a considered decision 
that a mere notice under s. 9(1) cannot by itself terminate a/ tenancy, but that 
in every case an order under s. 8(/)(g) was essential, and that principle was 
the basis of the decision of the Full Bench case also. That decision, therefore, 
is absolutely binding upon this Court and for that reason we think we are 
now precluded from re-considering the decision in the Full Bench case. 

_ It may be, as was argued, that the Supreme Court omitted to consider all 
the contentions that counsel has raised in the present case and which we have 
in details set forth above. It may also be as was urged that no reference 
was made before the Supreme Court to the view taken in Tarabai v. Bombay Re- 
venue Tribunal and the long catena of cases which followed upon it. But the 
Supreme Court did apply its mind to relevant provisions of the law and pro- 
nounced upon them. It is not open to High Courts to ignore the decisions of 
the Supreme Court on the ground that the relevant provisions of law were not 
brought to the Supreme Court’s notice. [See Ballabhdas v. Muni. Com., Malka- 
pur? (see para. 4 at p. 562) ]. 

_ It was further strongly urged in support of the same contention against 
applying the decision of the Supreme Court in the present case by Mr. K. H. 
Deshpande, who supplemented the argument of Mr. Kazi, that these remarks 
of the Supreme Court in ‘para. 2 of their judgment, which we have reproduced, 
were mere casual observations ‘and that such casual observations need not 
necessarily bind the High Court nor preclude a Full Bench from reconsidering 
another Full Bench’s decision. A large number of cases were cited to show 
what is the ratio decidendi of a case and what is an obiter dictum and what 
a mere casual observation. In our opinion, however, none of these cases is 
in point for the simple reason that we think that upon the terms of the deci- 
sion of the Supreme Court there was neither a casual observation made by 
them nor even an obiter dictum expressed. What the Supreme Court decided 


9 ~ [1970] Mh. L.J. 561, S.C. 


1970] .  JOHARABI V. MEMBER, MAH. REY. TRIB. (F.B.)—Koival C. J. 665 


was the very basis of that decision. It was the ratio decidendi of that case. 
This is clear from the remarks of the Supreme Court which they prefaced to 
the discussion of the provisions of ss. 8, 9‘and 19 of the Act. The learned 
Judge who delivered the judgment on behalf of the Full Bench commenced 
the discussion of the provisions by the following remarks: 

. It is necessary in the first instance to make — a brief survey of the diverse 

ise provisions in their relation to the progress of the dispute, which have a bear- 
ing on the question which falls to be determined.” 
When the Supreme Court itself said that it was necessary to make a brief 
survey of the various statutory provisions and when it itself said that the pro- 
visions had a bearing on the question which fell:to be determined, it is not now 
open to any one to contend that what they said in the subsequent passage was 
either an obiter dictum or a casual observation. In that view, we do not think 
that we need consider all'the cases that were referred or cited before us on this 
point. We think that the Supreme Court upon a full consideration of the provi- 
sions of ss. 8,°9 and 19 of the Leases Act positively came to a conclusion that a 
mere notice under s. 9(7) cannot by itself terminate tenancy and that in every 
case an order under s. 8(/)(g) is absolutely essential. In taking that view they 
confirmed the very basis of the decision of the Full Bench of this Court in 
Jayantraj’s case. No doubt Jayantraj’s case was found to be incorrectly 
decided, but upon different grounds. It was found incorrectly decided upon 
the interpretation of the provisions of s. 182(3) of the new Tenancy Act. But 
so far as the view taken as to the provisions of the Leases Act, we are satis- 
fied that the Supreme Court impliedly affirmed that decision, even though 
counsel in that case did not want to refer to it. 

Upon the view -we have taken as to the impact of the Supreme Court decision 
we must hold that the view taken in Tarabai v. Bombay Revenue Tribunal and 
the other cases, which followed it, was impliedly overruled by the Supreme 
Court. Indeed, that was the view taken by our learned brother Deshmukh J. 
in Baburao Lagman v. Shionath"© which was the only case brought to our notice 
which was decided after the Supreme Court case. We are in respectful agree- 
ment with the view taken by our learned brother. Another decision in Ram- 
chandra v. Mah’tra Rev. Trib. was brought to our notice. This decision was 
given after the Full Bench decision in Jayanitraj’s case but before the Supreme 
Court decision. It explained away Jayantraj’s case and followed the view in 
Tarabai v. Bombay: Revenue Tribunal but for the same reason which we have 
given in holding that Tarabai v. Bombay Revenue Tribunal was impliedly over- 
ruled by the Supreme Court decision we must hold that this case (Ramchandra 
v. Mah’tra Rev. Trib.) is also impliedly overruled. 


If then the correct view is that a notice simpliciter under s. 9(7) of the 
LeaseS Act does not terminate a tenancy and that an order under s. 8(7) (g) in 
every case is necessary, then having regard to the facts in this case we do 
not see how a right could arise in favour of the ‘‘landlord’’ on December 30, 
1958, the date on which the new Tenancy Act came into force. On that date 
the position was that the ‘‘landlord’’ had given a notice on December 4, 1954 
and had made an application under s. 8(J)(g) on April 1, 1955, but that 
application to obtain an order terminating the tenancy had been rejected by the 
Sub-Divisional Officer on the ground that the notice was not bona fide.. Against 
that decision an appeal was pending. That appeal no doubt could be con- 
tinued and heard as an appeal under the new Tenancy Act by virtue of . 
s. 182(3), but pending that appeal there was no right whatsoever which had 
accrued or arisen in favour of the ‘‘landlord’’. Therefore, the provisions 
of ss. 36 and 38 of the new Tenancy Act would become applicable to the 
‘‘landlord’’. Of course the ‘landlord’’ need not give a fresh notice as was 
held in the Full Bench case as also in the Supreme Court decision, but that 
she had to fulfil the additional conditions laid down in sub-ss. (3) and (4) 
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of s, 38, there can be no doubt. In that respect the present case would differ 
from the case in Ramchandra v. Tukaram where an order of termination had 
already been passed and it is on that ground that the Supreme Court said that 
the landlord need not fulfil all the additional requirements of sub-ss. (3) and 
(4) of s. 38. In the present case there was no order of termination, and 
therefore, when the new Act came into force-no right had accrued in favour’ of 
the landlord. The landlord was bound, therefore, to have complied with the 
provisions of sub-ss. (3) and (4) of s. 38 

In the result, therefore, we answer the first part of the question namely, 
‘‘whether a notice under sub-section (1) of section 9 of the Leases Act by it- 
self terminates the lease of a tenant?’’ in the negative. To the second part 
‘whether a further order under section 8(/)(g) of the Leases Act was neces- 
sary for the effective termination of the lease?’’, the answer is yes. - 

At this stage Mr. Kherdekar asked for leave to appeal to the Supreme Court 
as the decision involves an important question of law which will affect several 
other cases. Leave is granted under art. 133(/)(c) of the Constitution of 
India. Certificate to issue. 

At this stage Mr. Kherdekar pointed out that he has made a separate appli- 
eation in this Court for permission to raise an issue as to res judicata. No 
such issue was raised before the learned single Judge, nor is it to be found 
in answer to the petition and we think it is too late to permit it to be raised 
before the Full Bench. The application is dismissed. 

Both the petitions are dismissed. As these petitions involve a very con- 
troversial question on which there was doubt entertained in several Courts, 
we think that it would be just to order that each party shall bear its costs. 


Petitions dismissed. 


Before the Horn’ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Chandrachud and 
Mr. Justice Deshmukh. 


ANAJI THAMAJI PATIL v. RAGHO BHIVRAS PATIL.* 


Transfer of Property Act (IV of 1882), Secs. 52, 65A, 58(b)—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVII of 1948), See. 4—Simple mortgage of agricultural 
land---Mortgagor leasing land pending suit by mortgagee for its sale—Whether lease 
affected by doctrine of lis pendens—Lessee whether deemed tenant under s. 4 of 
Bombay Tenancy Act. 

Where agricultural land is mortgaged by a simple mortgage and the mortgagor 
leases that land pending a suit by the mortgagee for sale of mortgaged property, the 
lease is hot affected by the doctrine of lis pendens contained in s. 52 of the Transfer 
of Property Act, 1882. In such a case the lessee can be considered to be a deemed 
tenant under s. 4 of the Bombay Tenancy and Agricultural Lands Act, 1948. 

Ramdas Popatlal v. Fakira Pandu,! overruled. 
Maganlal v. Lakhiram2, partly agreed with. 
Narayan Maruti v. Bhau, distinguished. 

Dahya Lala v. Rasul,4 Sonu Appa Yelekar v. Vishnu Ratnu Pawars and Bahadur- 
bhai v. Ambalal, referred to. 

Section 52 of the Transfer of Property Act, 1882, governs s. 65A of the Act. 

The provisions of s. 52 of the Transfer of Property Act are applicable to s. 4 of 
the Bombay Tenancy and Agricultural Lands Act, 1948. 

Maganlal v. Lakhiram? and Sonu Appa Yelekar v. Vishnu Ratnu Pawar,’ re- 


ferred to. 
Decided, November 4/5, 1971. Special 5 (1969) Special Civil Application No. 
Civil Application No, 2155 of 1065. 2006 of 1967, decided by Palekar J., on Sep- 
1 (1956) 59 Bom. L. R. 46. tember 8, 1969 (Unrep.). 
2 [1968] A. I. R. Guj. 193. 6 [1963] 4 G. L. R. 681. 


3 (1962) Special Civil Application No. 7 (1968) A. I. R. Guj. 193. 
1398 of 1961, decided by Chainani C. J. and 8 (1969) Special Civil Application No. 2006 
K. X. Desai J., on July 26, 1962 (Unrep.). of 1967, decided by Palekar J., on September 
4 (1962) 65 Bom. L, R. 328, S. C. 3,, 1969 (Unrep.). 
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Survey No. 86 measuring 16 acres and 30 gunthas situated at village Nimon, 
Taluka Chandor, District Nasik, originally belonged to one Deoji. He had 
executed a simple mortgage in favour, of one Multanmal. The heirs of the 
mortgagee Multanmal, Motilal Multanmal and others instituted a suit against 
the original mortgagor Deoji for recovery of the dues under the said mortgage. 
They obtained a decree against Deoji. In the meanwhile Deoji sold his interest 
in the land in favour of one Bhikchand Jitmal under a registered sale-deed. 
Motilal Multanmal and others, the decree-holders, thereupon filed darkhast 
proceedings, being Reg. Darkhast No. 1226 if 1937, for recovery of the decretat 
amount by sale of the mortgaged property including the land S. No.86 in dis- 
pute. The said darkhast proceedings were in due ‘course sent to the Collector 
on: October 11, 1937 for sale of the property, and on March 17, 1962 this land 
was sold by auction and was purchased by Ragho Bhivraj Patil (opponent No. 
1). This sale was ultimately confirmed in favour of opponent No. 1 and 
symbolical possession of the land in dispute was delivered to opponent No. 1 
on or about December 14, 1962.° After this, opponent No. 1 instituted pro- 
ceedings under s. 70 of the Bombay Tenancy and Agricultural Lands Act, 
1948, for a declaration that one Anaji Thamaji Patil (petitioner) who was 
inducted on the land as a tenant in the year 1943-44 ‘by Bhikchand Jitmal, 
while the darkhast proceedings were pending in Darkhast No. 1226 of 1987 
from 1937, was not a tenant ofthe land. 

' The Mamlatdar, Chandor by his order declared that the petitioner was 
not the tenant of the land. The petitioner’s appeal to the Special Deputy 
Collector, Nasik, was dismissed and his revision application to the Maharashtra 
Revenue Tribunal, Bombay, met with the same fate. Against this order of 
the Maharashtra Revenue Tribunal the present Special Civil Application was 
preferred by the petitioner. 

- The application.was heard by Deshpande J., who referred it to a Division 
Bench, observing in his judgment, delivered on February 6, 1968, as follows :— 


DESHPANDE J. In Narayan Laxman v. Vishnu Waman! the lease was created 
in favour of the tenants after the trial Court’s decree was passed in favour 
of the lessors i.e. plaintiffs and the tenants were put in possession of the lands 
pursuant to the lease created during the pendency of the appeal proceedings 
after plaintiffs obtained possession in execution of the decree. In appeal the de- 
cree of the trial Court was set aside by consent and the parties other than the 
lessors were held entitled to the lands in dispute. When restitution proceedings 
under s. 144, Ciyil Procedure Code were instituted, the tenants resisted delivery 
of possession to the persons found entitled to possession as a result of the appel- 
late decree, on the ground that they were lawful tenants. This elaim of the 
tenants was rejected by the District Court and also by the High Court. In 
view of s. 52 of the Transfer of Property Act the lessees were bound to 
deliver possession to the parties found entitled thereto in appeal and the lease 
created in their favour by the unsuccessful party could not have been relied 
on by them to resist the claim for possession by the successful party in view 
of the peculiar facts of this case. In the very nature of things the lease was 
created in favour of the tenants by the parties who were ultimately found 
not entitled to possession thereafter as a result of the decree of the High 
Court. The deeree of the High Court in such eases is bound to have a retro- 
spective effect and the legal position will be that possession of the lessors 
themselves shalt be deemed to be unlawful from the date when the suit was 
instituted. If the possession of the lessors was unlawful on the date of lease, 
the lessees could not claim to have been in lawful possession and obviously they 
could not have claimed the protection of the Tenancy Act. In my opinion, 
reliance on this judgment by the Revenue Tribunal is clearly erroneous. 

The judgment of a Division Bench of this Court in Ramdas Popatlal v. 
Fakira Pandu? undoubtedly supports opponent No. 1 and Mr. Sali is perfectly 
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justified in relying on the same. The facts of the said case were almost 
identical with the facts of the present case.. There also the lease was created 
by the mortgagor after the deeree for sale was passed against them and after 
execution proceedings were instituted to which the mortgagor was a party. 
The lessees inducted by the mortgagor during the pendency of the execution 
proceedings tried to set up their tenancy and resist the delivery: of possession 
to the auction-purchasers and it was the auction-purchasers who made an 
application for getting a declaration from the Tenancy Court to the effect 
that the tenants so inducted by the mortgagor during the pendency of the exe- 
eution proceedings were not the tenants of the land. The case of the tenants 
was rejected by the Division Bench on the ground that s. 52 of the Transfer 
of Property Act applied to the facts of the case and the tenancy created by 
the mortgagor during the pendency of the execution proceedings must be 
deemed to have come to an end with extinguishment of the mortgagor’s in- 
terest, and cannot be held as binding on the auction-purchaser. It was argued 
before the Division Bench that no application having been made either by 
the original mortgagor or by the auction-puchaser for declaring that they 
were not the protected tenants, they must be deemed to be protected tenants 
under s. 8A of the Bombay Tenancy Act of 1989. It was argued further 
before the said Division Bench that it was permissible for the mortgagor to 
create such a lease even during the pendency of the execution proceedings 
because nothing prevented him from creating the same. Even s. 52 of the 
Transfer of Property Act did not render the lease invalid in its inception, 
In reply to these submissions the Division Bench observed as follows (p. 49): 

“ ..Now, the reply to that is that, it is true that there was nothing to prevent 
the mortgagor from creating a lease of the mortgaged property, and the lease was not 
void in its inception. But s. 52 of the Transfer of Property Act prevented the mort- 
gagor from creating any lease so as to affect the rights of the mortgagee, or any person 
who would purchase the property as a result of the suit pending which the lease was 
made. Any rights, therefore, which would be created in such a tenant because of the 
operation of the provisions of the Tenancy Act would not help the tenant as against 
the mortgagee, unless there was anything in the provisions of the Tenancy Act which 
required that notwithstanding the provisions of s. 52 of the Transfer of Property Act 
such rights would be created in the tenant. Now, as I have already mentioned, the only 
provision which creates any rights in the tenant introduced by the mortgagee is s. 3A 
of the old Act. Under that provision opponent No. 1 became a protected tenant; but 
that was so far as the mortgagor himself was concerned. There is nothing in the pro- 
visions of s. 3A, or for the matter of that anywhere else in the Act, which gave oppo- 
nent No. 1 any rights because of the lease created in his favour by the mortgagor as 
against the mortgagee.” 

The Division Bench further observed (p. 49): 

“_..It is true that to do so is to hold that the doctrine of lis pendens is not affected 
by any of the provisions of the Tenancy Act. Now, we do not say that if the Legisla- 
ture had wanted it could not have provided that a person would be a protected tenant of 
the property, notwithstanding the provisions of s. 52 of the Transfer of Property Act. 
But our attention has not been drawn to any provisions of the Tenancy Act in which 
it-is so provided.” 

It is clear from these observations of the Division Bench that even according 
to the view of the Division Bench the lease in its inception was not void or 
invalid. In faet s. 52 of the Transfer of Property Act itself does not lay 
down that the transfer created by the transferor during the pendency of any 
civil proceedings would be invalid or void ab initio. All that the section says 
is that the interest created by the transferor in favour of the transferee will 
be subservient to the interest of the successful party in the litigation. Thus, 
s. 52 of the Transfer of Property Act does not prevent the party to the litiga- 
tion from transferring the property in dispute or creating any lease in respect 
thereof. It only renders such transfer subject to the result of the litigation. 
Of course, if possession of the transferor itself is illegal at its inception or 
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on the- date -when the proceedings were instituted against him he cannot be 
said to have created any legal or lawful rights in favour of his transferee, 
but that is a different point having:.quite different implications. It appears 
to be the opinion of the Division Bench that lease-hold rights created by the 
mortgagor cannot be binding on the mortgagee in any case. The learned 
Judges have not considered the effect of s. 4 of the Bombay Tenancy Act of 
1948 or for that matter the effect of s. 2A of the Bombay Tenancy Act of 
1939. This case was decided by the Division Bench on September 19, 1956. 
Only two days earlier, the same learned Judges had delivered judgment in 
the case of Dinkar Bhagwant v. Rau Baban It appears to be the view of the 
learned Judges that s. 2A of the Bombay Tenancy Act of 1939 provided for 
a simple case of the owner of land and the person cultivating it with his 
permission or authority and it provided that in the absence of any application 
made by the owner, the cultivator was to be deemed to be a tenant and was 
absolved from proving his tenancy. A ‘person cultivating the land with the 
permission or authority from any person other than the owner could not 
claim the protection of s. 2A or for that matter s. 4 of the Bombay Tenancy 
Act, 1948. Presumably because of this view of the said Bench the provisions 
of s. 4 of the Bombay Tenancy Act, 1948, or s. 2A of the Bombay Tenancy 
Act of 1989 do not seem to have been brought to the notice of the learned 
Judges of the Division Bench who decided the case reported in Ramdas Popatlal 
v. Fakira Pandu Patil, referred to above. However, this line of reasoning of 
the Division Bench adopted in Dinkar Bhagwant v. Rau Babaji came up for 
consideration before the Full Bench'of our High Court in Jasvantrai Tri- 
cumlal v. Bai Jiwit The learned Chief Justice speaking for the Court ob- 
served as follows (p. 174): 

“...Mr.: Justice Bavdekar takes the view that only that person can be considered 
to be lawfully in possession of the land within the meaning of s. 4 who is there by 
the permission or authority of the owner. With great respect, to take that view of 
s. 4 is to add words to the section which the Legislature itself has not incorporated in 
the section. With very great respect, we do not see any warrant for reading into 
that section the words ‘a person lawfully cultivating any land with the consent or 
‘authority of the owner’....There is no reason why we should give such a narrow 
meaning to s. 4 when, as already pointed out, in our. opinion the Legislature wanted 
to protect a much larger class of persons who were lawfully cultivating land and who 
did not hold that land under any contract which would permit them to continue 
being in possession of that Jand.” l 
Now, the Supreme Court has interpreted the provisions of s. 4 of the Bombay 
Tenancy Act of 1948 in Dahya Lala v. Rasul’ The Supreme Court has held 
that even the tenants lawfully inducted on the land by the mortgagee during 
the period the mortgage is in force, are entitled to the protection of s. 4 of 
the Bombay Tenancy Act of 1948 and are entitled to retain their possession 
even after redemption of the land. It was argued before the Supreme Court 
that a person can be said to be lawfully cultivating land within the mean- 
ing of s. 4 only if he derives his right to cultivate directly from the owner 
of the land, and not from some other. person who has a limited interest, such 
as a mortgagee from the owner. It was observed by the Supreme Court 
(pp. 329-380): ` 

“...The Bombay Tenancy Act of 1939 conferred protection upon tenants against 
eviction, converted all subsisting contractual tenancies for less than ten years into 
tenancies for ten years, restricted the rights of landlords to obtain possession of land 
even on surrender, granted the status of protected tenants to all persons who had 
personally cultivated land for six years prior to the date specified,...The Act was 
found inadequate and was substituted by the Bombay Tenancy and Agricultural Lands 
Act of 1948. The latter Act preserves the essential features of the Act of 1989 and 
provides for additional rights and protection to tenants such as fixation of reasonable 
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rent,...The Two Acts were manifestly steps in the process of agrarian reform launched 
with the object of improving the economic condition of the peasants and ensuring full 
and efficient use of land for agricultural purpose.” 

The Supreme Court further observed (p. 380) : 

“The Act of 1948, it is undisputed, seeks to encompass within its beneficient pro- 
visions not only tenant who held land for purpose of cultivation under contracts from 
the owners but persons who are deemed to be tenants also. The point in controversy 
is whether a person claiming the status of a deemed tenant must have been cultivat- 
ing land with the consent or under the authority of the owner....But the Act has by 
s. 2(18) devised a special definition of tenant and included therein persons who are 
not contractual tenants. It would, therefore, be difficult to assume in construing s. 4 
that the person who claims the status of a deemed tenant must be cultivating land 
with the consent or authority of the owner.” 

The Supreme Court further observed (p. 330): 

“,. The relevant condition imposed by the statute is only that the person claim- 
ing the status of a deemed tenant must be cultivating land ‘lawfully’: It is not the 
condition that he must cultivate land with the consent of or under authority derived 
directly from the owner. To import such a condition is to rewrite the section, and des- 
troy its practical utility. A person who derives his right to cultivate land from the 
owners would normally be a contractual tenant and he will obviously not be a ‘deemed 
tenant.’...In our view, all persons other than those mentioned in els. (a), (b) and (c) 
of s. 4 who lawfully cultivate land belonging to other persons whether or not their 
authority is derived directly from the owner of the land must be deemed tenants of 
the lands.” 

Applying this test to the facts of the present case, the petitioner ought to be 
considered as a protected tenant within the meaning of s. 4 of the Bombay 
Tenancy Act of 1948. As observed by me earlier, the mortgagor Bhikchand 
Jitmal was perfectly competent to create the lease in the year 1943-44 not- 
withstanding the fact that darkhast proceedings were pending on the date 
when this lease was created in favour of the petitioner. It is not suggested 
that there was any illegality attached to this creation of lease in the year 
1943-44 when the lease was actually created. Mr. Sali, learned advocate ap- 
pearing for’the respondent, strenuously argued that once s. 52 óf the Transfer 
of Property Act is found to be applicable, the lease is not only hit by s. 52 
of the Act but the lease is rendered void ab initio and invalid at its incep- 
tion. For this proposition Mr. Sali relied on the judgment of the Privy Coun- 
cil reported in Parmeshari Din v. Ram Charan. Suffice it to say that s. 52 of 
the Transfer of Property Act is undoubtedly applicable to all transfers effected 
during the pendency of suits. But each one of the said transfers contemplated 
under s. 52 of the Transfer of Property Act need not necessarily be unlawful 
or invalid at its inception. The suit may be pending against a trespasser 
and at the end of the trial after about 10 or 15 years the defendant may be 
declared as a trespasser. The result of the decree having been passed after 
10 years will be that the defendant’s possession right from the date of the suit 
will be determined as that of a trespasser and any transfer created by him 
during the pendency of the suit will be in the very nature of things unlawful 
and invalid. In this case the Privy Council was obviously dealing with a 
mortgage created by the mortgagors during the pendency of the suit for fore- 
closure against the mortgagors and on the facts of the case the transfer crea- 
ted by the mortgagors during the pendency of the suit was clearly invalid at 
its inception. The Privy Council was not dealing with a contingency where 
the transfer could be said to be legal and valid at its inception. As has been 
observed by the Division Bench in the case reported in Ramdas Popatlal v. 
Fakira Pandu, the lease by the mortgagor during the pendency of the exe- 
cution proceedings of the decree for sale based on simple mortgage is not in- 
valid at its inception. If that is the true legal position, it cannot be disputed 
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that possession of the petitioner at the inception of the lease in 1943-44 was 
perfectly legal. In fact the petitioner must be held to be in lawful posses- 
sion till March 17, 1962 when the land in dispute was sold in auction by the 
Collector in execution proceedings and also on the date when symbolical pos- 
session of the land was given to opponent No. 1, the auction purchaser on 
December 14, 1962. Real question that arises in regard to the legality of his 
possession can be said to have arisen either on March 17, 1962 or December 14, 
1962, when as a result of the execution proceedings the liability of the ori- 
ginal mortgagor to deliver possession of the land in ‘dispute to the auction- 
purchaser arose. But in view of s. 4 of the Bombay Tenancy Act, as inter- 
preted by the Full Bench of our High Court in the case reported in Jasvantroi 
Tricumlal v. Bar Jiwi and the Supreme Court in Dahya Lala v. Rasul, referred 
to above, the petitioner is entitled to claim the protection of the Act and say 
that he cannot be evicted from the land except under the provisions of the 
Bombay Tenancy Act as he has become the statutory tenant on the date on 
which the mortgagor, i.e., the lessor, was rendered liable to deliver possession 
of the land to the auction-purchaser. In this view of the matter, in my 
opinion, the petitioner is entitled to succeed. As observed by me, the Maha- 
rashtra Revenue Tribunal was in error in rejecting the claim of the tenant 
to statutory tenancy and protection under s. 4 of the Bombay Tenancy Act 
relying on Narayan Lazman v. Vishnu Waman. In my opinion, the Maha- 
rashtra Revenue Tribunal is also in error in assuming that the dicta of the 
Supreme Court in the case reported in Dahya Lala v. Rasul is not applicable 
to the facts of this case. It is true that the judgment of the Division Bench 
of this Court in Ramdas Popatlal v. Fakira Pandu does support the respondent 
and the Maharashtra Revenue Tribunal was justified in relying on the same. 
I however think that the said judgment requires reconsideration in view of 
the interpretation of s. 4 of the Bombay Tenancy Act as put by the Full 
Bench of this Court and also the Supreme Court. I may also add that in 
the passage in the judgment of the Division Bench quoted by me above, the 
Division Bench has itself observed that if the provisions of the Tenaney Act 
have the effect of overriding the provisions of s. 52 of the Transfer of Property 
Act, the tenant inducted on the land by the mortgagor in the present circum- 
stances is entitled to claim the protection of the Act. As, for some reason 
or the other, the Division Bench did not consider the effect of s. 4 of the 
Bombay Tenancy Act of 1948, the Division Bench has come to the conclusion 
that tenants inducted on the land by the mortgagor during the pendency of 
the darkhast proceedings were not entitled to claim the protection of the Act. 
[ think this view requires reconsideration and I, therefore, refer this case 
to the Division: Bench. 

Mr. Savant, the learned advocate for the petitioner, also relied on the judg- 
ment of the Division Bench of the Gujarat High Court reported in Bahadur- 
bhai v. Ambalal! referred to above. The Division Bench has followed the 
judgment of the Supreme Court reported in Dahya Lala v. Rasul and taken 
a different view from the one taken by the Division Bench of our Court in 
the case reported in Ramdas Popatlal v. Fakira Pandu. The said judgment 
undoubtedly supports Mr. Savant’s contention. I may however add that 
according to the Division Bench of the Gujarat High Court, the tenant in- 
ducted on the land by the mortgagee during the pendency of the redemption 
suit also is entitled to claim statutory tenancy under s. 4 of the Bombay Tenancy 
Act. I am not sure whether the mortgagee is competent to create leases during 
the pendency of the redemption suit notwithstanding the precise nature of 
controversies raised in the redemption suit. I can conceive of cases where the 
possession of the mortgagee itself may become unlawful on the date the re- 
demption suit is instituted where the mortgagee is trying to prolong the day 
of redemption by setting up false and vexatious defences or had refused to 
redeem in spite of the tender of the mortgage amount. It is, therefore, not 


7 [1963]4 G. L. R. 681. 
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necessary for me to go into further discussion of the judgment in the said 
case, as, in my opinion, it is enough to refer to the Judgment of the Full Bench 
of this Court reported in Jasvantrai Tricumlal v. Bai Jiwi and the judgment 
of the Supreme Court reported in Dahya Lala v. Rasul to suggest that the 
‘judgment of the Division Bench reported in Narayan Laxman v. Vishnu 
Waman requires reconsideration. 

The case ig accordingly referred to a Division Bench. 


The application was heard by a bench composed of K.K. Desai and Vaidya 
JJ., who referred a question to a Full Bench. 
Vaidya J. in his judgment delivered on July 17, 1969, observed as follows: 


Vawya J. Prima facie, it appears to us that the petitioner who was admit- 
tedly cultivating the land from the year 1943-44 was lawfully cultivating the 
land even assuming that the lease in his favour was hit by s. 52 of the Transfer 
of Property Act. He was so lawfully cultivating the land belonging to an- 
other person and he was not within the excepted categories mentioned in s. 4 
of the Act. Even though the lease in his favour may be affected by s. 52, 
he would bé invested with the status of a statutory tenant under the provisions 
of the Bombay Tenancy and Agricultural Lands Act, 1948. We do not, how- 
ever, wish to express a final opinion in the matter, because such an opinion 
would be contrary to the decision of a Division Bench of this Court in Ramdas 
Popatlal v. Fakira Pandu, and the unreported decisions in which reliance is 
placed on Ramdas Popatlal’s case. Ordinarily, we would be bound by the 
decision of another Division Bench of this Court; but it appears that the view 
expressed by the Supreme Court in Dahya Lala v. Rasul? requires a recon- 
sideration of the decision of the Division Bench in Ramdas Popatlal v. Fakira 
Pandu, which has been followed in several cases in this Court. 

In Dahya Lala v. Rasul, the Supreme Court did not in terms consider the 
question of a tenant inducted on the land in dispute pendente lite. Even if 
we were to hold, after hearing this petition fully, that the decision of the 
Supreme Court impliedly overruled the earlier Division Bench rulings of this 
Court, we think it will not be proper to do so without referring the matter 
to a larger Bench. Mr. Savant for the petitioner and Mr. Sali for respondent 
No. 1 also submitted that this matter should be referred to a larger Bench, 
in view of the importance of the question involved. 

We, therefore, refer this petition to the Chief Justice for constituting a 
Full Bench to consider, in the light of the aforesaid Supreme Court decision 
and the decision of the Gujarat High Court, the following question: 

“Whether a tenant under a lease affected by~the doctrine of lis pendens generally 
or as embodied in section 52 of the Transfer of Property Act can claim the status of 
a statutory tenant under section 4 of the Bombay Tenancy and Agricultural Lands 
Act, 1948, on the ground that he was lawfully cultivating the land belonging to another, 
if he fulfilled the other requireménts of the said section 4?” 


The question was accordingly considered by a bench composed of Kotval 
C.J. and Chandrachud and Deshmukh JJ. 


A. V. Savant, for R. W. Adik, for the petitioner. 
M. V. Sali, for opponent No. 1. 


Korvat C.J. After hearing counsel for both the sides it appears to us 
that the question which has been referred for our decision in this Reference 
is somewhat too widely stated and that in order to bring out the exact scope 
of the points to be determined in the Reference the question must be split 
into two questions which we have reframed as follows with the consent of 
counsel : 

(1) Where agricultural land is mortgaged by a simple mortgage and‘ the mortgagor 


1 (1956) 59 Bom. L. R. 46. 2 (1962) 65 Bom. L. R. 828, S.C. 
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leases that land pending a suit by the mortgagee for sale of the mortgaged property, 
is the lease affected by the doctrine of lis pendens .contained in section 52 of the 
Transfer of Property Act? . ‘ . eS T 

` (2) Can the lessee be considered ‘to be a deemed tenant under section 4 of the 
Bombay ‚Tenancy and Agricultural Lands Act in such a case? 

The facts upon which these questions arise are simple. Survey No. 86 of 

village Nimon, District Nasik, belonged to one Deoji who mortgaged. it with 
other property to one Multanmal by way of a simple mortgage. Multanmal 
died and his heirs instituted a guit upon that mortgage, Civil Suit No. 25 of 
1930. The plaintiffs in that suit, Motilal the son of Multanmal and others 
obtained a decree against Deoji on January 26, 1932 and since the decree 
ordered the sale of agricultural property the execution of that decree was 
transferred to the Oollector. The darkhast proceedings were instituted on 
September 1, 1937 (Regular Darkhast No. 1226 of 1937). The execution was 
transferred to the Collector for sale of the property on October 11, 1937. Curi- 
ously enough the land was only sold by public auction almost 25 years later by 
the Collector on March 17, 1962. In ‘that auction respondent No. 1 in this 
petition Ragho Bhivraj Patil was held to be the auction purchaser. The sale 
was ‘confirmed in his favour on November 1, 1962 and on December 14, 1962 
possession was delivered to Ragho Bhivraj Patil. 
. As we have said the darkhast proceedings were kept pending before the 
Collector for almost 25 years between October 11, 1987 and March 17, 1962 
and during that time other events occurred. The original mortgagor Deoji 
sold survey: No. 86 out of the mortgaged property to one Bhikchand Jitmal. 
The date of this transfer is not clear but it is accepted on all hands that it 
was a transfer pending the Civil Suit No. 25 of 1930, that is to say, prior 
to January 26, 1982 when the decree for sale in that suit was passed. Bhik- 
chand Jitmal who had thus purchased the equity of redemption of the original 
owner Deoji held the field for some years and at the commencement of the 
agricultural year 1943-44 granted a lease to the petitioner before us, Anaji 
Thamaji Patil. Anaji, therefore, claims to be the tenant of the field under 
s, 4 of the Bombay Tenancy and Agricultural Lands Act and all the rights 
that go along with it. 

As we have said, because of this lease being granted to Anaji and Anaji 
being in possession of the field, the auction purchaser Ragho Bhivraj was 
unable to obtain possession in the execution of the mortgage-decree. He was 
therefore given merely symbolical possession on December 14, 1962. He was 
obviously not satisfied with merely getting such symbolical possession and, 
therefore, he filed an application under s. 70(b) of the Bombay Tenancy and 


Agricultural Lands Act on January 19, 1963 before the Mamlatdar of Chandor. 


. The Mamlatdar held that the lease in favour of the petitioner cannot have 
any effect against respondent No. 1, because the latter had purchased the 
land in auction sale and was not affected by the lease which was created by 
the mortgagor Bhikchand because of the doctrine of lis pendens. The lessee 
went up in‘appeal to’ the Special Deputy Collector, Nasik, who -reversed the 
decision of the Mamlatdar and allowed the appeal. He held that Bhikchand 
was the full owner of the land and-there is nothing to show that he had 
no right to lease out the land. It- cannot be said that the creation of the 
tenancy in the agricultural year 1943-44 in favour of Anaji was in any way 
illegal. His possession therefore was quite lawful and he must be deemed 
to have been a tenant under s. 4 of the Bombay Tenancy and Agricultural 
Lands. Act. . 

“ The Maharashtra Revenue Tribunal reversed the decision of the Special 
Deputy Collector and held that the lease was given during the pendency of 
the execution proceedings and is, therefore, affected by the rule of lis pendens 
contained in s. 52 of the Transfer of Property Act and since by virtue of 
that rule the property cannot be fransferred or otherwise dealt with by any 
party to the suit so as to affect the rights of any other party thereto except under 

B.L.R.—48. . 
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the authority of the Court, which was not obtained, Anaji could not become 
a deemed tenant. The Tribunal relied upon a decision of this Court in Ram- 
das Popatlal v. Fakira Ponda," and held that that decision ‘‘concludes the ques- 
tion which arises in this case. They also referred to two other decisions of 
this Court Narayan Laxman v. Vishnu Waman? ‘and N arayan Maruti v. Bhau’? 
Reference was made before the Tribunal also to a decision of the Supreme Court 
in Dahya Lala v. Rasul,* and the Tribunal held that there was nothing in- that 
decision which ‘‘affects the rule of lis pendens in cases under the Tenancy 
Act”. The Tribunal also referred to a, contrary view taken in Bahadurbhai 
v. Ambalal,> wherein the decision in Ramdas Popatlal v. Fakira Pandu was 
distinguished but they felt that they were- bound by the decision of this Court 
in preference to the Gujarat view. 


It is against the decision of the Tribunal that the Special Civil Application 
was directed. The mstter first came before a learned single Judge who point- 
ed out that there was a considerable divergence of opinion between the deci- 
sion of this Court in Narayan Laxman v. Vishnu Waman which followed 
Dahya Lala’s case, and the decision of this Court reported in Ramdas Popatlal 
v. Fakria Pandu. Moreover there was also the Gujarat view which - distin- 
guished the latter- case. He accordingly referred the matter to a Division 
Bench and the Division Bench in its turn has referred the case for a decision 
by the Full Bench because in their opinion the decision in Ramdas Popatlal v. 
Fakria tee requires reconsideration in view of the decision in Dahya Lala 
v. Basu 


The claim of the petitioner to be the tenant of field No. 86 is based upon 
the’ provisions of s. 4 of the Bombay Tenancy and Agricultural Lands Act and 
it is urged that when the original owner, the mortgagor, sold the survey 
No. 86 to Bhikehand and Bhikchand in his turn gave a lease to the petitioner 
Anaji, Anaji must be deemed to have been in lawful cultivation of the land 
within the meaning of s. 4 and therefore he would become a deemed tenant 
under s. 4 of the Tenancy Act. Bhikchand could grant the lease under s. 65A 
of the Transfer of Property Act. If that be so, then there is nothing con- 
tained in the provisions of s. 52 of the Transfer of Property Act which affects 
or takes away that right. Even assuming that s. 52 applies, the requirements 
of s. 52 of the Transfer of Property Act do not justify it being held that the 
rights of the mortgagee in this case, which respondent No. 1 purchased in 
the auction, were in any way affected and therefore the doctrine contained in 
s. 52‘ would be inapplicable to the present case and that therefore there was 
no''need for the tenant or Bhikchand to seek the permission of the Court in `’ 
creating the lease in the former’s favour. 

The contention on behalf of respondent No. 1 has been that s. 4 of the 
Tenancy Act would not apply because the petitioner was not then in lawful 
cultivation. The petitioner’s lease was during the pendency of the darkhast 
proceedings and having regard to the provisions of s. 52 of the Transfer of 
Property Act, that lease is hit by the doctrine of ls pendens. It was urged 
that no doubt a mortgagor’s power to lease is now recognised by s. 65A of 
the Transfer of Property Act, but s. 65A is itself subject to s. 52 and not 
vice versa. Moreover s. 52 itself controls s. 4 of the Tenancy Act. Alterna- 
tively it was urged that even if the lease is not hit by the’ provisions of s. 52, 
it is hit by the provisions of the then operative Schedule III of the Code of 
Civil Procedure and paragraph 11 thereof which makes any transfer pending 
an execution by the Collector void. 

We may first of all dispose. of the last mentioned argument. No doubt the 
lease in the present case was given at the commencement of the agricultural 
year 1943-44 at a time when the third Schedule of the Code of Civil Proce- . 

1 (1956) 59 Bom, L.R. 46. Desai J., on Tuly 26, 1962 (Unrep.). 

2 (1956) 59 Bom. L.R. 205. 4* (1962) 65 Bom. L.R. 828, S.C. 


(3 (1962) Special Civil Application No. 1898 5 [1943] 4 G. L. R. 681, 
of 1961, ‘decided.by Chainani C.J. and K. K. 
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dure was in operation. It was only repealed by the Code of Civil Procedure 
Amendment Act of 1956. Therefore the provisions of the. third Schedule 
would apply to the facts of the present case. It is also no doubt true that 
paragraph 11 of the third Schedule says that so long as the Collector can 
exercise or perform in. respect of the judgment-debtor’s immoveable property, 
or any part thereof, any: of the powers or duties conferred or imposed on him 
by paras. 1 to 10, of the Schedule, the judgment-debtor or his representative 
in interest ‘‘shall be incompetent to mortgage, charge, lease or alienate such 
property or part except with the written permission of the Collector....’’ 
and it was held that when the paragraph says ‘‘shall be incompetent to mort- 
gage, charge, lease or alienate’’ it meant that any of those transfers would 
be void. Prima facie this may be a good point, but we fail to see how it can 
be urged or entertained by us in this reference. In the first place, it is a 
completely new point, which was never urged before any of the Revenue Au- 
thorities or even before the learned single Judge of this Court or the Divi- 
sion Bench. Secondly, the reference to this Bench is only limited to certain 
specific questions which we have formulated above and we do not think that 
we ought really to go beyond the ambit of those questions. This point cannot 
form the subject-matter of the reference at all. Thirdly, we may point out 
that even if entertained, the point may conceivably give rise to a disputed 
question of fact. Paragraph 11 says ‘‘except with the written permission 
of the Collector’’ and the question whether permission was or was not obtained 
would have to be gone into and that would be a pure question of fact. In fact 
on behalf of the petitioner that question was raised by counsel. In all the 
circumstances, therefore, we do not think that we ean go into this contention 
raised on behalf of respondent No. 1. 

We then turn to the main point in this case and the question that arises is, 
was the petitioner to whom a lease was granted by Bhikchand at the com- 
mencement of the agricultural year 1943-44 lawfully cultivating the land which 
was leased to him. If he was lawfully cultivating the land, then he would 
be entitled to the protection of s. 4 of the Tenancy Act. Section 4 says that 


“A person lawfully cultivating any land belonging to another person shall be deemed 
to be a tenant if such land is not cultivated personally by the owner and if such 
person is not— i 

(a) a member of the owner’s family, or 

(b) a servant on wages payable in cash or kind but not in crop share or a hired 
labourer cultivating the land under the personal supervision of the owner or any mem- 
ber of the owner’s family, or 

(c) a mortgagee in possession”. 

With the two Explanations to the section we are not here concerned. 

The section obviously lays down a fiction by the use of the words ‘‘shall 
be deemed to be a tenant’’. In other words, normally a person lawfully culti- 
vating could not by virtue of the fact of lawful cultivation alone be a tenant, 
but this section enjoins that he shall be regarded as a tenant. The only con- 
ditions to the coming into force of s. 4 are three, namely: 

(a) that the person should be lawfully cultivating; _ 

(b) that the land should be belonging to another person; and 

(c) that that land is not cultivated personally by the owner. 

If these conditions are fulfilled, then the person in cultivation is deemed to be 
a tenant. Then there are exceptions to this rule namely that the person in 
cultivation should not be a member of the owner’s family or a servant or 
hired labourer or a mortgagee in possession in which ease of course he eannot 
be deemed to be a tenant. None of these exceptions fall to be construed here. 

It may be noticed that the essential condition is that the person claiming 
to be a deemed tenant should be a person ‘“‘lawfully cultivating’. If he is 
once found to be in lawful cultivation, then immediately the other provisions 
of the Tenancy Act would be attracted in his case-and he would become a 
protected tenant, protected by the provisions of the Act. Therefore, what 
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will have to be determined is whether the petitioner in this case was in lawful 
cultivation at the inception of the lease, that is to say, when he was first 
inducted on to the land by Bhikehand. We stress this point here, because 
in some of the cases the subsequent applicability of s. 52 has been considered. 
If the person who is inducted on to the land is at the inception in lawful 
cultivation, s. 4 would become applicable and any other position that may 
arise subsequent to his being a deemed tenant would not matter. 

The principal reason why it is said that the petitioner was not lawfully 
cultivating, was that the lease in his favour was contrary to or prohibited 
by the provisions of s. 52 of the Transfer of Property Act. The transfer 
itself being illegal under s. 52, it is said his possession “or cultivation under 
that transfer can never be lawful. 

One of the answers on behalf of the petitioner to this contention has been 
to invoke the provisions of s. 65A of the Transfer of Property Act. Section 
65A was introduced into the Transfer of Property Act by Act 20 of 1929 
and sub-s. (J) thereof provides that subject to the provisions of sub-s. (2), 
a mortgagor, while lawfully in possession of the mortgaged property, shall 
have power to make leases thereof which shall be binding on the mortgagee. 
Of course, sub-s. (2) in els. (a) to (e) thereof lays down a number of condi- 
tions which the mortgagor shall observe. These conditions are explicable if 
one considers briefly the history on the law of this subject prior to the intro- 
duction of s. 65A. Under the English Common Law the mortgagor had no 
power to lease, for in an English mortgage the mortgagor was deemed to have 
made an absolute conveyance of his land and was a tenant on sufferance and 
being a tenant on sufferance himself he could not create another tenancy but 
it was held that the lease granted by the mortgagor was not wholly- without 
any effect, but such a lease was binding on the mortgagor himself because as 
the lessor he would be estopped from disputing it. Some of the decisions in . 
India followed this rule and other cases pointed out that the rule in England 
was not applicable as the mortgagor in India remains the owner and when 
in possession can prima facie exercise the right of ownership. The 
amendment settled this conflict. Section 65A was thus enacted merely 
to reaffirm the position that the mortgagor was in the position of a manager 
of the property even though he had mortgaged it and that as a manager 
he could grant a lease of the mortgaged property provided he was in possession. 
Clauses (a) to (c) of sub-s. (2) of s. 65A merely give statutory recognition to 
his powers of management. There is no question here that the lease granted 
to the petitioner was in compliance with s. 65A. Therefore there was power 
in Bhickchand to grant the lease to the petitioner. 

But the further question that has been argued is that nevertheless s. 52 
of the Transfer of Property Act governs and controls the provisions of s. 65A. 
Therefore even though there was a power to grant the lease, that, power may 
not be exercised in derogation of the principle of-lts pendens laid down in s. 52. 

„In our opinion, this contention ‘is in law a correct contention and must be 
upheld. There is nothing in the provisions of s. 65A which suggests that the 
provisions of s. 52 will not apply where a lease is granted under s. 65A. 
Section 52 lays down a principle of general application and appears in Chapter 
II of the Transfer of Property Act which lays.down general principles govern- 
ing all transfers. It is also an important principle of equity which so far 
as India is concerned is embodied in s. 52 and unless therefore there is any 
express exclusion of that principle we think that s. 52 must be held to govern 
s. 65A which is a provision of the same statute. 

We are fortified in our opmion by the two decisions which were brought to 
our notice in this and other connections. One is the decision in Maganlal 
v. Lakhiram® (see page 195 column 2) where a Division Bench of the Gujarat 
High: Court held: 


“| ,.We are, therefore, of the view that all these ingredients of Section 52 have been 


6 [1968] A. I. R. Guj. 193. 
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satisfied in the present case and although Section 65A’ gives a statutory power to the 
mortgagor in possession to lease the mortgaged Property, that section would be subject 
to Section 52 of the Transfer of Property Act.. 

While we accept the Gujarat decision on this point, we should not be under- 
stood to accept all that has been said in para.-3 of that judgment at pages 
194-195 as to which we shall have presently something to say. The same view 
was taken by a learned single Judge of this Court, Palekar J. as he then 
was, [Sonu Appa Yelekar v. Vishnu Ratnu Pawar] in regard to a similar 
argument where's. 4 of the Tenancy Act was concerned. It was there urged 
that in view of s. 4 of the Tenancy Act the provisions of s. 52 must be deemed 
inapplicable and the learned Judge answered the point by observing: 

“This doctrine of ancient origin which is based upon sound public policy would, 

therefore, require for its abrogation much more in a statute than a general description 
of it as an ameliorative piece of legislation.” 
The learned Judge also referred to s. 3 of the Tenancy Act which expressly 
mentions that Chapter V of the Transfer of Property Act relating to leases 
which did not previously apply to agricultural lands, has expressly ‘been made 
applicable to such tenancies and leases. Once again while we accept that de- 
cision only so far as this point is concerned, we may not be taken to have 
endorsed the whole of the decision as to which we will have something to 
say later on. In our opinion, therefore, the mere existence of the power to 
lease in s. 65A of the Transfer of Property Act does not advance the case 
on behalf of the petitioner any further, because despite the enactment of s. 
65A, s. 52 which is an over-riding section will continue to apply. That would 
also be the case even though s. 4 of the Tenancy Act is applicable. 


The question then remains, is s. 52 applicable to the present case? The 
material portion of s. 52 with which we are concerned runs as follows: 
“During the pendency in any Court having authority within the limits of India...or 
established beyond such limits by the Central Government of any suit or proceeding 
which is not collusive and in which any right to immovable property is directly and 
specifically in question, the property cannot be transferred or otherwise dealt with 
by any party to the suit or proceeding so as to affect the rights of any other party 
thereto under any decree or order which may be made therein, except under the 
authority of the Court and on such terms as it may impose”. 
There is an Explanation added which defines what is the pendency of a suit 
or proceeding and it provides that the suit or proceeding shall be deemed 
to commence from the date of the presentation of the plaint or the institution 
of the proceeding in a Court of competent jurisdiction, and to continue until 
the suit or proceeding has been disposed of by a final deeree or order and 
complete satisfaction or discharge of such decree or order has been obtained, 
or has become unobtainable by reason of the expiration of any period of limi- 
tation prescribed for the execution thereof by any law for the time _being 
in force. Having regard to this Explanation, the entire period taken in the 
present suit filed by Multanmal, Civil Suit No. 25 of 1980, from the date 
of the presentation of the plaint and including the darkhast proceedings which 
terminated by delivery of symbolical possession to the auction purchaser, res- 
pondent No. 1,.on December 14, 1962, would be deemed to be the pendency of 
the suit within the meaning of s. 52. Thus there is no doubt that the lease 
granted by Bhikchand to the petitioner Anaji at the commencement of the 
agricultural year 1943-44 would fall within the- pendency of the suit. 


The further question, which is the real question in controversy in this re- 
ference, is: upon a plain reading of s. 52 do the consequences contemplated by 
s. 52 arise in this case? Section 52 when analysed shows that it is in two 
parts. The first part lays down the conditions for the applicability of the 
doctrine and the second part lays down what are the consequences if the dog 
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trine applies. The conditions for the applicability of the doctrine are: 


(a) that a suit or proceeding should be pending; 

(b) that it should not be collusive; 
`- (e) that it should be a suit or proceeding in which any right to immovable pro- 
perty is directly and specifically in question; i 

(d) that the~suit should be pending in a Court having jurisdiction; and 

(e) that the Court must be in India or beyond India, but established by the Central 
Government, 
If these conditions are fulfilled, then the doctrine applies, but even if the 
doctrine applies, the consequences which flow from the application of the doc- 
trine are again limited by the section itself and these consequences indicated 
in the latter half of the section are as follows: | 

(a) that the property cannot be transferred or otherwise dealt with by any party 
to. the suit or proceeding; 

(b) so as to affect, the rights of any other party thereto; and ; 
2 (c) if it does affect the rights of any other party thereto, then permission of the 
Court is necessary. 

The cardinal point in the present case is, did the lease granted to the peti- 
tioner by .the mortgagor Bhikehand in any way affect the right of any other 
party in this case, namely the mortgagee Multanmal? It may be noted that 
on the date on which the lease was created the present respondent No. 1, who 
ig only the auction purchaser, was nowhere upon the scene. His rights had 
not arisen at all on the date of the lease. Such right as he has arose only 
when the land was sold by auction on March 17, 1962 and so far as he, the 
auction purchaser (respondent No. 1) is concerned, he was not affected at all 
by the doctrine of lis pendens on the date on which the lease was granted. 
The short question then is, was any right of the decree-holder who was the 
other party in the suit in any way affected by the lease? In order to answer 
this question it is necessary to look a little deeper into what were the rights 
of the mortgagee pending the suit. 


“The mortgage was admittedly a simple mortgage and the incidents of such 
ad mortgage are clearly laid down in s. 58(6) of the Transfer of Property Act 
Which defines a simple mortgage as follows: 

.. “Where, without delivering possession of the mortgaged property, the mortgagor binds 

himself personally to pay the mortgage-money, and agrees, expressly or impliedly, that, 
in the event of his failing to pay according to his contract, the mortgagee shall have a 
right to cause the mortgaged property to be sold and the proceeds of sale to be applied, 
so far 'as may be necessary, in payment of the mortgage-money, the transaction is called 
a simple mortgage and the mortgagee a simple mortgagee.” 
The essential characteristic of a simple mortgage therefore is that possession 
is not given to the, mortgagee of the mortgaged property. That is expressly 
provided in the definition itself. All the rights which the mortgagee has are 
these: First to recover the money which he has loaned. His second right is 
that in the event of non-payment, ‘‘the mortgagee shall have a right to cause 
the mortgaged property to be sold and the proceeds of sale to be applied.... 
in payment of the mortgage-money’’. Therefore, the mortgagee under a sim- 
ple mortgage has no right whatsoever to actual possession of the mortgaged 
property or any possession at all. In fact, this is what makes the ‘crucial 
difference between a simple mortgage and an. usufructuary mortgage. In an usu- 
fructuary mortgage possession is given to the mortgagee (see cl. (d) of s. 58) 
whereas in a simple mortgage the possession of the mortgaged property re- 
mains with the mortgagor. | 


If then the only right which the mortgagee had in the present case was to 
the recoyery of his money or in case of default of payment of his money to 
have the mortgaged property sold and the sale proceeds applied in satisfaction 
of his debt, can it be said that the lease created in favour of the petitioner 
by Bhikehand, who stepped into the shoes of the mortgagor’ by virtue of hig 
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purchase, in any way affects those rights. Notwithstanding the mortgage, the 
original owner Deoji in whom inhered the equity of redemption, continued to 
be the owner of the property. The right which he transferred to the mort- 
gagee was not the ownership of the property. Mulla in his commentary on 
the Transfer of Property Act, 5th edn. at p. 382 puts it this: 

“A simple mortgage consists of (1) a personal obligation, express or ‘implied, to pay 

and (2) the transfer of a right to cause the property to be sold. The right transferred 
to the mortgagee is not ownership.” 
Therefore the ownership continues with the mortgagor as well as the posses- 
sion of the property. Section 65A permits the mortgagor to lease the property 
and it was under that right that the purchaser from the mortgagor who for 
all purposes is the mortgagor (see s. 59A) granted the lease to the petitioner. 
A lease is merely a transfer of a right to enjoy the property, made for a cer- 
tain time, express or implied, or in perpetuity, in consideration of a price 
paid or promised; therefore, by the lease in favour of the petitioner, Bhik- 
chand merely transferred possession and the right’ to enjoy such property to 
the petitioner. None of these rights inhered in the mortgagee as we have 
shown. The mortgagee had not got the right of possession nor the right to 
enjoy the property. How then can it be‘said that the transfer, (the lease in 
the present case) assuming that it was during the pendency of the suit, was 
made ‘‘so as to affect. the rights of any other party’’ to the suit? In our 
opinion, no right of the mortgagee was in any manner affected by the grant 
of the lease to the petitioner by Bhikchand in this case. If so, assuming that 
the other conditions for the application of the doctrine of lis pendens as laid 
down in s. 52 are fulfilled, still the essential consequence prescribed by the 
section does not follow and, therefore, s. 52 would be wholly inapplicable in 
the present case. - 

It is not disputed that if the petitioner is held to be lawfully cultivating the 
field on the date on which the lease was granted to him at the commencement 
of the agricultural year: 1943-44, then he would be protected by the provisions 
of the then operative Tenancy Act and by the Tenancy Act of 1948 which re- 
placed it'and he would: be protected by all the provisions of the Act. Upon 
this discussion the first’ question posed for our decision must be answered in 
the negative and the second question in the affirmative. 

But then there remain to be considered a number of decisions which were 
pointed out and particularly with reference to the point we have just made, 
the remarks in the decision of the Gujarat High Court in Maganlal’s case, 
which we have already referred to above in another context. In, that case also 
the appellant was a simple mortgagee of the property of respondent No. 2 
and the mortgagee filed a suit for the realisation of the mortgage-money by 
sale of the mortgaged property. A preliminary decree was passed on June 
29, 1955 and a final decree on January 27, 1956. The decree-holder mortgagee 
then filed an application for execution and the property was sold at an auc- 
tion on July 20, 1959 and was purchased by the appellant decree-holder him- 
self. Meanwhile, after he had obtained the final decree on January 27, 1956 
the mortgagor respondent No. 2 had given a lease of the property to res- 
pondent No. 1 for a period of three years on January 17, 1957. When the 
auction purchaser filed an application for possession of the property, which 
he had purchased at the Court sale, he was ‘met with the plea by respondent 
No. 1 who was in actual possession that he was a tenant. The single Judge 
of the Gujarat High Court reversing the decision of the Court below had held 
that the mortgagee was: only entitled to symbolical possession, but the Divi- 
sion Bench reversed the learned Single Judge’s decision in an appeal under 
the Letters Patent and held that the lease was not binding on the mortgagee 
or the auction-purchaser and therefore the lessee had to deliver up actual 
possession to the auction purchaser. In the case one of the: main. points can- 
vassed was that s. 65A gave plenary powers to the mortgagor to lease and that 
the provisions of that section therefore were not:.controlled.by the provisions 
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of s. 52. The Division Bench held that s. 52 controlled s. 65A, a point with 
‘which we are in respectful agreement. Unfortunately in that case, that was 
the main point urged and therefore answered by the Division Bench, but 
counsel on behalf of the auction-purchaser did not further argue as in the 
present case that even if s. 52 were held to be applicable in the case of a 
simple mortgagee or his auction purchaser the mere grant of a lease by the 
-mortgagor would not affect their rights. It does not seem to have been urged 
there that the right of a simple mortgagee is not one of possession and that 
his only right is to the recovery of his moneys or the right to have the mort- 
gaged property sold in the event of non-payment. The case, therefore, was 
not argued from the point of view which has commended itself to us. We 
may say with respect therefore that upon the view which we have taken we 
are unable to accept the findings which the Division Bench gave in para. 3 at 
p. 195 as follows: l 

“...Moreover, the mortgagor has also, after the mortgage, some rights in his property 
left in him after the mortgage and these rights would be extinguished by the sale of the 
property, made in execution of the decree passed in a suit brought by the mortgagee in 
exercise of his rights of sale and whoever purchases the property at the auction sale 
would be entitled to the possession of the property along with the rights both of the 
mortgagor and the mortgagee. The right of sale of the property includes the right of 
pussession of the property in sale and thd purchaser at the auction sale in the execution 
of the decree passed in the suit would be entitled to apply for possession in the execution 
proceedings. The proceedings by way of sale, the purchase by the auction-purchaser and 
the application by the auction-purchaser for actual possession [are] all the consequences 
of the suit for sale of immovable property which was the subject-matter of the mortgage 
and are, therefore, incidents of the suit in which a right to immovable property was 
directly and specifically in question, The auction-purchaser at a Court sale purchases 
the interest of the judgment-debtor and also the interest of the mortgagee and on a sale 
in such a suit, the whole mortgage is extinguished and the interest of the mortgagor 
also passes to the auction-purchaser. What thus passes to the auction-purchaser is the 
title of the property and also the right to have possession of the property.” 
With respect it is correct to hold that the auction purchaser at a Court sale 
purchases the interest of the judement-debtor and also the interest of the 
mortgagee and on a sale in such a suit the whole mortgage is extinguished and 
the interest of the mortgagor also passes to the auction purchaser. We are 
also in agreement with the remarks that the right of sale of the property in- 
eludes the right of possession of the property in sale and that the purchaser 
at the auction sale in the execution of the decree passed in the suit would be 
entitled to apply for possession in the execution proceedings, but we are un- 
able to see how that possession must be actual possession. On the other hand, 
it seems to us that it would be such possession as the property is then capable 
of. That is to say, the auction-purechaser would get such possession subject 
to the rights created in favour of a lessee, if any. Those rights of possession 
and enjoyment of the property were never part of the mortgage (we again 
emphasize that we are only saying this with reference to a simple morteage). 
These rights are also never challenged in such a suit. All that the mortgagee 
sues for is the money which he had advanced and for a declaration that in 
the event of non-payment the property should be sold and the money applied 
in satisfaction of the mortgage debt. In so far as the auction-purchaser pur- 
chases the mortgagee’s rights be does not become entitled to any possessory 
right to the property other than the right which he purchases by virtue of 
the auction sale and therefore he would take such right as there exists on the 
date of the sale. In so far as the auction purchaser purchases the right of 
the mortgagor, we have already shown that there is no impediment to the 
mortgagor leasing the property during the pendency of a simple mortgage, 
_ nor does it affect any right of the mortgagee and therefore when the auction- 
purchaser purehases the right of the mortgagor it would be such rights as 
inhered in the mortgagor on the date of the auction purchase. In either 
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case the rights created in favour of the lessee, of possession, use and enjoyment 
of the property would not-pass to the auction-purchaser. To this extent, there- 
fore, we are not in agreement with the Gujarat decision. 


The Revenue Tribunal relied upon two decisions (1) the decision of the 
Supreme Court in Dahya Lala v. Rasul and (2) Ramdas Popatlal v. Pakira 
Pandu, for holding that in this case the lease in favour of the petitioner was 
affected by the rule of lis pendens contained in s. 52 of the Transfer of Pro- 
perty Act. In Dahya Lala’s case it was a mortgage with possession and short- 
ly after the mortgage the mortgagee granted a lease to one Mohammed Abdul 
Rahim who claimed to be the tenant of the land. The owners of the property 
who were the appellants before the Supreme Court had applied for redemption 
of the mortgage debt under the Bombay Agricultural Debtors’ Relief Act and 
there took place a compromise between the parties declaring that only an 
amount of Rs. 3,000 was que to the mortgagee under the mortgage and that 
the land in dispute was in possession of Mohammed Abdul Rahim as a tenant 
of the mortgagee and that the mortgagee was entitled to take possession of 
the land from the said tenant. Accordingly the award was executed and Mo- 
hammed Abdul Rahim was evicted but later on his son applied for being 
restored to possession under s. 29 of the Bombay Tenancy Act. The High 
Court had ordered that the possession of the land should be restored to the 
son of the deceased tenant. The Supreme Court held that Mohammed Abdul 
Rahim had been inducted upon the land by the mortgagee who was In posses- 
sion on that date and therefore Mohammed Abdul Rahim was lawfully culti- 
vating the land. Once that was the position, he could not be ousted despite 
the award. The main point argued in that case was whether Mohammed Abdul 
Rahim who was inducted into the land by the mortgagee in possession could 
be a deemed tenant under s. 4 when he was not inducted with the consent of 
the owners namely the mortgagors and the Supreme Court held on that point that 
it was not necessary that he should be inducted into the land with the consent 
of the owners. In our view, they said, ‘‘all persons other than those men- 
tioned in clauses (a), (b) and (e) of section 4 who lawfully cultivate land 
belonging to other persons whether or not their authority is derived directly 
from the owner of- the land’ must be deemed tenants of the lands”. The case, 
therefore, is only an authority for the proposition that the deemed tenant 
under s. 4 need not be inducted into the land of which. he becomes a tenant, 
with the consent of the owner of the land. We fail to see what applicability 
this case can have upon the facts of the present case. There was no question 
of lis pendens involved in that case or the applicability of s. 52 at all. In 
that case moreover the lease was by a mortgagee in possession. In the present 
case the lease is by a mortgagor in possession and so far as the applicability 
of the doctrine of lis vendens is concerned, that would make a crucial dif- 
ference because of the words in the section ‘‘so as to affect the rights of any 
other party thereto’’. In that case, ‘‘the other party thereto’’ was the mort- 
gagor. In the present case, ‘‘the other party ‘thereto’’ is the mortgagee and the 
two rights, one of redemption and the other of enforcement of the mortgage 
‘are totally different., In our opinion, Dahya Lala’s case cannot apply upon 
the facts of the present case. Z 

The other case relied on by the Tribunal and also on behalf of respondent 
No. 1 before us is the decision of this Court in Ramdas Popatlal v. Fakira 
Pandu. In that case one Dhana Supadu the owner of certain land had mort- 
gaged it in 1928 to one Madhav Martaud by a simple mortgage. He had also 
created a second simple mortgage in favour of one Rajmal Lakhichand. The 
first mortgagee Madhav had filed a suit against Rajmal and Dhana Supadu 
upon his own mortgage for sale of the morteaged property and in the mean- 
while Rajmal filed a separate suit against Dhana Supadu, obtained a decree 
and in execution of that deeree himself purchased the land at an auction sale 
in 1932. This was pending the suit of the first mortgagee. The first mort- 
gagee Madhav obtained a decree for sale only on April 10, 1985 and he made 
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an application for execution of that decree in 1938.. Pending this applica- 
tion in execution Rajmal sold the lands to the respondent Fakria Pandu 
Patil who claimed to be in possession of those lands as a tenant. Here again 


. Rajmal who had purchased the property mortgaged to himself in an auction ’ 


i 


was in'the position of a mortgagor and as such he'created the lease in favour 
of the respondent Fakira Pandu. No doubt in this case the Division Bench 
held that the doctrine of lis pendens applied and the lease created by Rajmal 
in favour of Fakira was liable to be set aside and possession delivered to 


‘Madhav. In the whole of the case, however, we do not find any discussion 


on the question, which has directly been raised in the present case, namely, 
how thevlease created by Rajmal in favour of Fakira affected the rights of the 
other party to the suit namely Madhav. No doubt Madhav Martand was a 
mortgagee in that case but again he was a simple mortgagee. When Rajmal 
who had succeeded to the interests of the mortgagor by virtue of his purchase 
sold the land to Fakira it did-not in any way affect the rights of Madhav 
Martand under, the mortgage. That fact seems to have been assumed. in that 


case as is clear from the following remark (p. 48): 
. -But the argument that allowing the lease to hold good as against Madhav would 


not’ affect the rights of Madhav cannot for a moment be accepted.” ~ 

Merely the principle that at an auction sale the auction-purchaser purchases 
not only the interest of the mortgagor but also the interest of the mortgagee 
who has brought the property to sale was invoked, but invoking that principle 
it does not seem to have been further urged or considered whether there was 
any possessory right in the mortgagee or in the mortgagor left over after 
the lease, which could be pursued by the auction purchaser. Throughout it 
seems to have been assumed in that case that the lease created in that case 
affected the rights of the mortgagee and therefore affected the auction pur- 
chaser, which as we have already shown is not the case where a simple mort- 
gage is involved. With respect, we are unable to accept the ratio of this 
case. The true position, in our opinion, is as we have explained above. 

A decision: of another Division Bench of this Court in Narayan Maruti v. 

Bhau was referred to but that decision really follows the decision in Ramdas 
Popatlal v. Fakira Pandu. That also was a case of a lease granted by a 
mortgagee in possession. That case, therefore, can be distinguished upon its 
own facts. In a decision in Sonu Appa Yelekar v. Vishnu Ratnu Pawar which 
we have referred to above, again a learned single Judge of this Court applied the 
decision in Ramdas Popatlal v. Fakira Pandu to the case of a lease by the legal 
representative of the mortgagee in possession. In that case, however, the lease 
was-granted, pending a suit for redemption, by the mortgagee in possession. 
The learned Judge merely relied upon the decision in Dahya Lala’s case to 
hold that a tenant lawfully inducted by the mortgagee on the land will, on 
redemption of the mortgage, be deemed to be a tenant of the owner mortgagor 
under s. 4 of the Tenancy Act. ‘The precise point which has arisen in the 
present case namely, whether the rights of the opposite party to the suit were 
or were not affected, was not considered in that case because it was not raised 
at all. We do not think, therefore, that the ratio of that case will apply here. 
The same view was taken in a decision of the Gujarat High Court in Bahadur- 
bhai v. Ambalal’ We do not think that we need consider that case. 
‘ Jn our opinion, upon a consideration of the provisions of s. 52, it is clear 
to us that in the present case the lease granted by Bhikehand in favour of the 
petitioner is not affected by the doctrine of lis pendens contained in s. 52. 
We would, therefore, answer the two questions which arise for decision in this 
case as follows: | 


Question No. 1 ........ No. 

Question No. 2 ....4... ‘Yes. 
The papers will now be etal to the Division Bench for further disposal of 
the mpeci Civil Application. Answers accordingly. 


8 [1068] 4 G.L. R. 681. 
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APPELLATE CIVIL. 


Before Mr. Justice Chitale and Mr. Justice Nathwani. 


THE MUNICIPAL CORPORATION OF GREATER BOMBAY v. HASHAM 
ISMAIL MAMSA.* 

Bombay Git toes Act (Bom. XXXVI of 1959), Secs. 6(iv) (a), 6(iv)(i}—Suit by plain- 
tiff alleging that not only property tax paid to Municipal Corporation but Corpora- 
tion overpaid and hence necessary to take accounts—-Whether suit a suit for accounts 
—Applicability of s. 6(iv)(a) or 6(iv) (i). 

In order that a suit can be held to be a suit for accounts, theeallegations in the 
plaint must indicate that on those-allegations a legal liability to render accounts 
does arise against the defendant. What must be considered is not an allegation 
here and there in the plaint, but the substance of the plaint read as a whole. 

In a suit against a Municipal Corporation the plaintiff alleged that the Corpora- 
tion had made demands for property tax from time to time, that he had made 
payments from time to time and that he had not only paid the entire property tax 
due from him but in fact had overpaid the Corporation and hence it was necessary 
to take accounts. On the question whether the suit fell under s. 6(iv)() or s. 6(iv) 
(a) of the Bombay Court-fees Act, 1959:— 

Held, that in considering the nature of the suit as disclosed by the allegations 
.in the plaint it was obvious that in law there was no liability on the Corporation 
to render accounts, to the plaintiff and therefore it could not be said that the suit 
was a suit for accounts, and 

that the suit fell under s. 6(iv) (a) of the Bombay Court-fees Act, 1959. 

Lakshman Bhatkar v. Babaji Bhatkar,! Ishwarappa v. Dhanji Bhanji2 and Krishnaji 
v. Motilal referred to. 


Tue facts appear in the judgment. 


K. K. Singhvi, instructed by A. M. Desa, for the appellants. 
R. W. Adik, for the respondent. 


Curate J. This ig an appeal against the decision of Vaidya J. in 
Appeal from Order No. 405 of 1969 reversing the order of the trial Court hold- 
ing that the suit in question fell under s. 6 (iv) (a) of the Court-fees Act, and 
it had no jurisdiction to entertain the suit, the valuation of the subject-matter 
of -the suit being over Rs. 25,000. 


In the opinion of Vaidya. J., the suit was essentially a suit for accounts 
and it fell under s. 6(tv)(¢) of the Court-fees Act. The relevant prayers 
in the prayer clause of the plaint read thus:—(p. 93/p. bk). 

“(a) That the defendants may be ordered and decreed to render to the plaintiff 
the account of the aforesaid payments from time to time made to the defendants for 
property taxes of the plaintiff's said immovable properties and on taking up such ac- 
count to pay to the plaintiff such amount as may be found due and payable by the 
defendants to the plaintiff. 

(b) That it may be declared that the ouni of property taxes for which the 
said bills are from time to time served on the piamwurrt 1s paid to the defendants and 
nothing is due and payable by the plaintiff to the defendants for the property taxes 
for the period upto 3lst March 1968, 

(c) That the defendants, their officers, servants and agents be restrained by an 
order and injunction: of this Honourable Court from taking any coercive action for re- 


*Decided, September 15/16, October 7, 1970. in Suit No. 3161 of 1969. 
Letters Patent Appeal No. 78 of 1970 , against 1 (1883) I. L. R. $ Bom. 31. 
the decision of Vaidya J. in “Appeal from 2 (1981) I. L. R. 56 Bom. 23, s.c. 34 
Order No. 405 of 1969, reversing the order Bom. L. R. 44. 
passed by G. H. Guttal, Judge, City Civil 3 (1928) 31 Bom. L. R. 476. 
Court at Bombay, on the Notice of Motion 
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covery of the property taxes for the period upto 31st March 1968 and from attaching 
or selling the plaintiff’s said immoveable properties more particularly described in Exh. 
A to the plaint.” 

_ Mr. Adik, who appears for the respondent-plaintiff, has taken us through the 
relevant allegations in the plaint. He referred to paras. 5, 7, 10 and 13 of the 
plaint. It is not necessary to set out in detail the relevant allegations in the 
plaint, as Justice Vaidya has set out the same in his judgment. In substance 
what the plaintiff alleges is that towards the property tax properly due from 
him he has made payments from time to time and not only the amount due 
from him to the Bombay Municipal Corporation (hereinafter referred to as 
the Corporation) by way of property tax is paid, but the Corporation is over- 
paid. This is made clear by the annextures to the plaint. Exhibit F to the 
plaint sets out the particulars of the amount which the plaintiff claims from the 
Corporation as due and payable to him, which is Rs. 22,238.81. Exhibit G 
to the plaint is headed ‘‘Summary of the amount due to the plaintiff from the 
Municipality”. The amount shown under this head is Rs. 5,511.05. It is 
rather difficult to reconcile the headings of these two Exhibits, but it appears 
from exh. G to the plaint that, according to the plaintiff, taking all the pay- 
ments made by the plaintiff to the Corporation into account, he alleges that 
the Corporation is over-paid to the extent of Rs. 5,511.05. Merely because 
the plaintiff alleges that he has made payments from time to time, the Corpora- 
tion is thereby over-paid, hence it is necessary to take accounts, it cannot be 
said to be a suit for accounts. What must be considered is not an allegation 
here and there,in the plaint, but the substance of the plaint read as a whole. 
For a suit which can properly be called a suit for accounts, legal liability 
to render accounts against the defendant must appear on the allegations in 
the plaint, In the present case all that the plaintiff alleges is that the Cor- 
poration made demands for property tax from time to time, he made pay- 
ments from time to time and he has not only paid the entire property tax 
due from him, but in faet he has over-paid the Corporation. Considering the 
nature of the suit, as disclosed by the allegations in the plaint, it is obvious 
that in law there is no liability on the Bombay Municipal Corporation to 
render accounts to the plaintiff. The Corporation issued bills from time to 
time and made demands pursuant to those bills. If it is the case of the plain- 
tiff he has paid the entire amount due from him by way of property tax and 
has over-paid the Corporation, it is for the plaintiff to prove the alleged over- 
payment. We do not think that the allegations in the plaint disclose any 
legal liability on the Corporation to render accounts to the plaintiff. It is 
also important to note that on the allegations in the plaint what the plaintiff 
seeks to do is to repudiate the liability in respect of the amount claimed from 
him by the Bombay Municipal Corporation as property tax. 


The averments in the plaint also indicate that the plaintiff alleges that some 
of the bills were wrongly issued by the Corporation, as the property tax men- 
tioned in these bills and claimed by the Corporation was not due from him. 
The plaintiff alleges that he was not liable to pay that tax because some of the 
sheds were burnt, some licences were cancelled and there were some vacancies, 
as set out in exh. F to the plaint. These allegations clearly indicate that the 
plaintiff challenges the very validity of such bills and the demands made by 
the Corporation pursuant to such bills. If so, it is clear that at least in respect 
of the bills and demands so challenged the plaintiff is disputing by the pre- 
sent suit the liability in respect of the whole amount of such bills and demands. ' 
On the allegations in the plaint considered as a whole, we are unable to hold 
that this is a suit for accounts. Merely because the plaintiff alleges various 
payments from time to time and consequent over-payment, it cannot be held 
to be a suit for accounts. There are no allegations in the plaint to indicate 
any probability of shifting balances on either side, as in the case of a mutual 
open and current account or even a running account between the parties on 
a specific agreement either express or necessarily implied. Exhibits F and G 
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to-the plaint considered with the allegations in the plaint make it abundantly 
clear that the plaintiff challenges his liability in respect of Rs. 22,238.81 
claimed by the Corporation as property tax and in addition seeks to recover 
from the Corporation Rs. 5,511.05—the amount of alleged over-payment. This 
by itself takes the valuation of the subject-matter of the suit above Rs. 25,000. 
' Justice Vaidya in his judgment observes (Pages 22 and 23, p.bk): 
" In the present case, the plaintiff is not asking for a declaration to obtain ad- 
judication against recovery of money from the plaintiff. He wants a declaration or 
adjudication that the money is already recovered and the defendants are over paid. 
It is not the same thing as adjudication against recovery of money. Supposing there 
was a simple claim where the plaintiff were to say that Rs. 10,000/- were due as taxes 
and the Municipal Corporation had recovered through error Rs. 11,000/- and hence 
the plaintiff was entitled to refund of Rs. 1,000/-; such a suit cannot be considered 
as a suit for declaration to obtain adjudication against recovery of money from the 
plaintiff. Nevertheless, if what the plaintiff, as stated in the present plaint, claims 
is a declaration, after taking accounts, it would be necessary to restrain the defendants 
from recovering the taxes under the 17 notices of demand in respect of the period 
from April 1950 to March 31, 1968. The prayers (c) and (d) in the plaint are necessarily, 
therefore, incidental reliefs, which must follow if the plaintiff is entitled to get the 
reliefs prayed for in prayers (a) and (b)...” ; 
With respect, we are unable to agree with the reasoning adopted by Mr. Justice 
Vaidya. In the illustration given in the above-quoted observations it would 
be a simple suit for recovery of Rs. 1,000. Mr. Justice Vaidya in his judgment 
refers to Lakshman Bhatkar v. Babaji Bhatkar,' Ishwarappa v. Dhanji Bhanji, 
and Krishnaji v Motilal? We have perused these decisions. All that these 
decisions' lay down is that initially it is for the plaintiff to value the subject- 
matter of the suit and such valuation initially determines the jurisdiction of 
the Court. They do not lay down what are the essentials of a suit for accounts. 
Jn our opinion, in order that a suit can be held to*be a suit for accounts, the 
allegations in the plaint must indicate that on those allegations a legal liability 
to render accounts does arise against the defendant. In the present case, the 
averments in the plaint do not indicate such a lability. In our opinion, the 
present suit is one challenging the right of the Corporation to recover the amount 
it demands by way of property tax on the two grounds mentioned above and 
the suit does fall under s. 6 (iv) (a) of the Court-fees Act, as held by the learned 
trial Judge. 

Mr. Adik for the plaintiff further submits that in any ease the trial Court 
was wrong in holding that by the present suit the plaintiff seeks to challengd 
the right of the Corporation to recover Rs. 1,40,778.74. 


. In view of the prayer (e) in the plaint, we are unable to accept the above 
eontention of Mr. Adik. The allegation of over-payment is obviously incon- 
sistent with this contention. Mr. Adik now states before us that the plaintiff 
desires to confine his claim in the suit to the items mentioned in exh. F to the 
plaint. We see no reason why the plaintiff should not be allowed to restrict 
his claim even at this stage., In order to do that, amendment to the plaint 
would be necessary. The trial Court shall allow the plaintiff to amend the 
plaint suitably. We may mention here that Mr. Adik has made it clear before 
us that although it was the plaintiff’s contention that the Corporation is over- 
paid to the extent of Rs. 5,511.05, the plaintiff does not want to pursue that 
claim and desires to restrict his claim to Rs. 22,288.81, detailed in exh. F to the 
plaint. In view of this statement at the Bar made by Mr. Adik for the plaintiff, 
the City Civil Court, Greater Bombay, will have jurisdiction to enertain the 
suit. The trial Court shall direct the plaintiff to pay the necessary Court-fee 
taking into consideration that the suit falls under s. 6(7v)(a@) of the Court-fees 
Act and the subject-matter of the suit is to be valued at Rs. 22,238.81. 


1 (18838) L L. R. 8 Bom .31. Bom. L. R. 44. 
2 (1931) I. L. R. 56 Bom. 28, 8.c. 34 3 (1928) 31 Bom. L. R. 476. 
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In view of what is stated above the trial Court shall re-consider whether in- 
junction as prayed for by the Notice of Motion, out of which this appeal arises, 
should be granted in respect of the claim in the suit, modified as indicated 
above. 


After we dictated the above order,. Mr. Singhvi for the Corporation points 
out that the trial Court has recorded the finding, though incidentally, that the 
suit is barred by limitation in view of s. 527 of the Bombay Municipal Cor- 
poration Act. He submits that since the plaintiff has restricted his claim so 
as to bring the suit within the jurisdiction of the trial Court, the question of 
limitation can properly be considered. The determination of that question 
does not require any additional evidence, hence, this Court itself can consider 
that question before directing the trial Court to proceed with the suit. In 
view of this submission, we adjourn the further hearing of the appeal. 


Mr. Singhvi for the defendant submits that the present suit is obviously 
barred by limitation in view of s. 527 of the Bombay Municipal Corporation 
Act (Bombay Act IIT of 1888) and in ease this Court accepts this contention, 
it would not be necessary to send down the proceedings to the trial Court for 
disposal of the suit. We have carefully considered this contention and we 
find that this is not a case where any further evidence would be necessary 
in order to decide the question of limitation. We may also mention here that 
Mr. Adik for the plaintiff did not contend that this question of limitation 
requires any evidence to be led, before it could be decided. Mr. Adik for the 
plaintiff invites our attention to para. 11 of the plaint, which reads thus:. 

“The plaintiff submits that section 527 of the Bombay Municipal Act does not apply 
to the facts of the case inasmuch as the said notices of demand dated 14th. March 1968 
' are ultra vires and illegal and contrary to the provisions of the said Act. The plain- 
tiff in any event submits that section 527 of the Bombay Municipal Corporation Act 
is illegal and ultra vires the Constitution of India as it violates the fundamental rights 
guaranteed to the plaintiff under Articles 14 and 19(1)(f) of the Constitution of India.” 
Mr. Adik for the plaintiff did vot press the Constitutional point raised in the 
above paragraph of the plaint and obviously for good reasons. ‘It is obvious 
that there is no substance in that contention. Merely because a statute not 
dealing with limitation in general prescribes a special period of limitation 
different from the one in the Limitation Act, it does not follow that the pro- 
vision prescribing the special Period of limitation violates art. 14 of the Con- 
stitution, much less art. 19(7)(f) thereof. Mr. Adik, however, submits that 
s. 527 of the Bombay Municipal Corporation Act does not apply to the facts 
of this case, because according to the plaintiff the notices of demand served 
by the Bombay Municipal Corporation on the plaintiff are illegal. In support 
of this contention reliance is placed on the decision of this Court in Jalgaon 
Mun. v. Khandesh Spg. Ete. Co* In our opinion, this decision has no appli- 
cation to the facts ofi the present case. In that case it was held that the Muni- 
cipality had no authority to levy the tax in respect of which the suit was filed 
and it was on that footing that the question whether that suit was within 
limitation arose before the Court. In the present case considering the alle- 
gations in the plaint as a whole, it is abundantly clear that the plaint alleges 
that the notices of demand are illegal because the amounts claimed by the said 
notices are not in fact due from the plaintiff, since the plaintiff claims exemp- 
tion in respect of items mentioned in exh. F to the plaint and with regard 
to the rest he alleges that he has already paid amounts which amply cover 
the claim made by the said notices of demand. There is no allegation in the 
plaint that the Corporation had no authority to levy property tax, all that 
the plaintiff alleges is that he is entitled to exemption from paying the pro- 
perty tax in respect of items mentioned in exh. F to .the plaint on the grounds 
mentioned therein. Thus the plaint alleges not absence of authority to levy 
the tax in question, but wrong levy in respect of the same, ignoring the grounds 


4 (1952) 55 Bom. L. R. 65. 
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for exemption claimed by the plaintiff. The plaintiff further alleges that the 
Corporation has issued notices of demand in respect of the tax which he has 
already paid. These allegations do not amount to an averment that the levy 
of the tax is unauthorised. What the plaintiff alleges .is that the levy thereof 


'. ig wrong in view of some of the provisions of the Bombay Municipal Cor- 


poration Act. Mr. Adik points out that the plaint alleges that the Corpora- 
tion was not entitled to recover certain amount of tax levied in respect of 
certain huts, because according to the plaintiff these huts were at the material 
time not in existence at all. There is nothing to show that the Corporation 
admits that at the material time the huts were not m existence. Merely be- 
cause the plaintiff alleges that the huts were not in existence at the material 
time, the act of the Corporation in levying the tax and issuing notices of de- 
mand in that respect cannot be said to be unauthorised. Even if the plaintiff 
succeeds in establishing that the huts did not exist at the material time, it 
would only mean that the assessment made by the Corporation was wrong, 
but it does not mean that the Corporation had no authority to levy the parti- 
cular tax under the statute. Merely because the plaintiff chooses to dispute 
the existence of the huts at a particular time, the levy of tax for the same 
and issuing notices to recover that tax cannot be held to be unauthorised acts 
on the part of the Corporation. Mr. Adik further points out that some amount 
of tax is disputed because according to the plaintiff there were vacancies. 
All these ‘allegations raise disputed questions of fact just to show that the 
assessment of the tax is wrong. On these allegations it cannot be said that 
there is an allegation, that the tax sought to be recovered is illegal in the sense 
that it is‘unauthorised, the Corporation having no authority to levy it, apart 
from the question of wrong assessment thereof. In effect the plaintiff claims 
exemption in respect of certain items mentioned in exh. F to the plaint. If 
the Corporation- has the authority to levy and recover property tax— (which 
is not disputed by the plaintiff)—agsessment of such a tax, even if made 
by wrongly disputing certain facts on which exemption can be claimed, can- 
not be held to be unauthorised, nor can steps to recover such tax be held to 
be unauthorised. In view of this, we are-unable to accept the plaintiff’s 
contention that the principle laid down by the decision mentioned above ap- 
ples-to the facts of the present case. Even on the allegations in the plaint 
the acts of the Corporation complained of cannot be said to be unauthorised. 

The relevant dates on the question of limitation are: The notices of demand 
which are sought to be challenged by the present suit were served on the 
plaintiff on March 14, 1968 and the present suit was filed on April 29, 1969. 
If the acts of the Bombay Municipal Corporation complained of in the plaint 
cannot be held to be unauthorised, it is obvious that s. 527 of the Bombay 
Municipal Corporation Act applies and the suit is clearly barred, by limitation. 
Accordingly we hold that the present suit is barred by limitation. 

[The rest of the Judgment is not material to this report.] Appeal allowed. 


Before Mr. Justice Vaidya. 


PRALHAD GANABA KAPARE v. SADABA RAMBHAU BHOSALE.? 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 32, 88(1)(b) 
Notification under s. 88(1)(b) issued int respect of lands which had already vested 
in tenant under s. 32—Whether title of tenant divested by notification. 

Under s. 32 of the Bombay Tenancy and Agricultural Lands Act, 1948, certain 
lands vested in the tenant. Thereafter ‘a notification was issued by the Govern- 
ment under s. 88(1)(b) of the Act excluding these lands from the operation of ss. 32 
to 32R. On the question whether the title of the tenant was divested by the noti- 
fication and, therefore, he could not claim any right under the Act:— 

Held, that the tenant had acquired title to the lands which could not be divested 


*Decided, March 8, 1972. Special Civil Civil Application No. 2141 of 1968). 
Application No. 2140 of 1968 (with Special 
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by the notification and the Agricultural Lands Tribunal had power to determine 
the purchase price in respect of the land under s. 32G of the Act. 
Pokhraj Trilokchand Jain v. Janardhan Khandu,! followed. 
Bhagwant Baburao Sonar v. Shivram Namdeo Tathe,2 Ishverlal v. Motibhai3} and 
-  §. N. Kamble v. Sholapur Municipality,4 referred to. 


Tue facts appear in the Judgment. 


K. J. Abhyankar, for the petitioner. 
R. G. Samant, for respondent No. 1. 


Vawya J. These two petitions raise a common question and can be dis- 
posed of by a‘common judgment. The petitioner is the owner of lands situat- 
ed in Hadapsar, which are the subject matter of the two petitions. Survey 
Nos. 159/5 and 160/14 are the subject matter of Special Civil Application 
No. 2140 of 1968. Survey Nos. 148A/3, 160/3 and 160/17 are the subject mat- 
ter of the second petition. The only question which arises under the said 
petitions is whether the Revenue Tribunal was right in holding that the sta- 
tutory title vested in the tenant of the said lands, respondent No. 1, under 
s. 82 of the Bombay Tenancy and Agricultural Lands Act, 1948, was not di- 
vested by a notification issued by the Government which resulted in excluding 
the lands from the operation of s. 82 to 32R under s. 88(/)(b) of the said 
Act. The notification was admittedly issued after the vesting of the title in 
respondent No. 1. The same was issued under the Provincial Municipal Cor- 
poration Act including the area in which the lands are situated into the area 
of the Municipal Corporation of the City of Poona. 

The proceedings from which the impugned order of the Tribunal dated June 
28, 1968 arises were suo motu proceedings started by the Agricultural Lands 
Tribunal, Haveli under s. 32G of the Act. By its order dated October 31, 
1964, the Agricultural Lands Tribunal held that, as a result of the notifica- 
tion including the area in which the lands were situated within the limits of 
the Poona Municipal Corporation, respondent No. 1 could not claim any right 
under the Act in view of the provisions of s. 88(7) (b), as the Government had 
reserved all lands falling within the limits of the Poona Municipal Corpora- 
tion for non-agricultural and industrial development. On an appeal filed by 
respondent No. l-tenant, the Deputy Collector for Tenancy Appeals, Poona 
set aside the order of the Agricultural Lands Tribunal, following, the decision | 
of a Division Bench of this Court of Chainani C.J. and V.S. Desai J. in Pokh- 
raj Trilokchand Jain v. Janardhan Khandu.! The petitioner filed a revision | 
application against the said decision before the Maharashtra Revenue Tribu- 
nal. The Maharashtra Revenue Tribunal by its order dated June 28, 1968 
dismissed the revision application with the following observations: 

- It is an admitted fact that the petitioner landlord had made an application to 
the Mamlatdar for the termination of tenancy of the opponent-~tenant’in respect of 
the suit lands and other lands under sec, 29 read with section 31 of the Tenancy Act. 
It was Tenancy case No. 3/58. Against this order there was an appeal No. 195/58 
decided on 31-7-1960. The said case came up before this Tribunal and this Tribunal 
by its order dated 16-3-1962, decided the revision application No. MRT.P.VIII.8/60. 
Against this order of the Tribunal, the landlord had approached the Hon'ble High Court 
under article 227 of the Constitution of India and Their Lordships were pleased to 
uphold the claim of the landlord, in Special Civil Application No. 952/65, decided on 
21-6-1963, except three ‘pieces of land, admeasuring A 1 Gs.31 which were found to be 


1 (1959) Special Civil Application No. 3 [1966] A. I. R. S. C. 459. 
225 of 1959 (with Special Civil Application 4 [1966] A. I. R. S5. C. 538, i 
No. 226 of 1959), decided by Chainani C. J. L (1959) Special Civil Application No. 
and V.S. Desai J., on October 8, 1959 (Unrep.). 225 of 1959 (with Special Civil Application 
2 (1970) Special Civil Application No. No. 226 of 1959), decided by Chainani C.J. 
150 of 1966, decided by Bhasme J., on April and V.S. Desai J, on October 8, 1959 (Unrep.). 
8, 3970 (Unrep.).. 
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within the Corporation limits of Poona. Their Lordships were pleased to grant 4 por- 
tion of the leased lands to the landlord under sec. ,29 read with sec. 31 of the Tenancy 
Act. Therefore, the position in law would be that the tenant had become a statutory 
purchaser of the suit lands on 21-6-1963 where the action of the landlord had reached 
finality. It must be.stated that when the landlord had taken up the position that only 
A.1 QGs.31 of land was within the limits of Poona Corporation and the remaining lands 
were governed by the provisions of section 29 read with section 31 of the Tenancy 
Act and in fact it was accepted by the Hon'ble High Court, it cannot now lie in the 
mouth of the landlord, to challenge the said verdict of higher judiciary. He would be 
estopped from agitating the same point which was concluded by the verdict of the 
High Court”. | . 

The Tribunal also found that the petitioner could not have any grievance 
because the petitioner had claimed that there was a partition of his family 
property and the lands which are the subject matter of the present petitions 
were allotted to his mother Laxmibai Kapare who died on July 29, 1963 and as 
the landlord had not exercised his right in resuming the land for personal 
cultivation within the prescribed period the tenant gave notices to the land- 
Jord and the Agricultural Lands Tribunal that he had become a statutory pur- 
chaser of the suit;land under s. 32F of the Act. 
`. The said decisions. of the Tribunal and the Deputy Collector are challenged 
in the above petitions firstly, on the ground that the principles of res judicata 
or estoppel will not apply as the notification excluding the lands in dispute 
was issued under s. 88(/)(b) after the High Court decided the matter in 
Special Civil Application No. 952 of 1962 on June 21, 1968. Secondly, it 
was contended that the view taken by the Tribunal and the Deputy Collector 
is contrary to the decisions of this Court in Narayan Gopal v. Shankar Sita- 
ram? 8S. N. Kamble v. Sholapur Municipality? and the unreported judgment 
of Bhasme J. in Bhagwant Baburao Sonar v. Shivram Namdeo Tathe* These 
contentions are repelled by Mr. Samant, who appears for respondent No. 1- 
tenant. He argued that the Deputy Collector had rightly followed the decision 
of Chamani C.J. and V. S. Desai J. referred to above, and the said decision 
was binding on the Trihunal and also on a single Judge of this Court. 

Turning to the first contention it is not clear either from the petition or from 
the material before the Tribunal as to on what date the notification under 
s. 88(7) (b) of the Act was issued by the Government. It is as stated above 
admitted by Mr. Abhyankar, the learned counsel for the petitioner, that the 
notification including the area in which the lands are situated ‘into the limits 
of the Municipal Corporation was issued after the decision of the High Court 
and it was not in existence on the date of the decision of the High Court. 
There is therefore considerable force in the argument of Mr. Abhyankar that 
the view taken by the Tribunal that-the contention of the petitioner was bar- 
red by the principles of res judicata and estoppel is not in accordance with 
the law. But m view of what follows it is unnecessary to consider the vali- 
dity of this contention any further. 

So far as the second contention is. onana Mr. Samant’s argument must 
be accepted because the facts of the case in Pokhraj Trilokchand Jain v. Ja- 
nardhan Khandu were similar to the facts in the instant case. The land in 
that ease was situated in village Kopri in Thana Taluka. Under s. 32 the 
tenant ‘of that land had become ‘the owner on- April 1, 1957. The Deputy Col- 
lector, Thana who was constituted the Agricultural Lands Tribunal for Thana 
Taluka, issued notices to the tenants and also to the landlords in the proceed- 
ings under s. 32G started by him.. .During the pendency of these proceedings 
the lands’ in question were included within the limits of Thana Municipal 
Borough with effect from August 1, 1958 by a notification issued by the Gov- 
ernment dated June 23, 1958. It was contended before the Deputy Collector 


2- (1967) 69 Bom. L. R. 699. 150, of 1966, decided by Bhasme J., on April 
3 [1966] A. I. R. S.C. 588. 8, 1970 (Unrep.). 
4 (1970) aye Civil APRENER No. 
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that after the lands were included in the limits of the Municipal Borough 
under s. 430, nothing in ss. 32-to 32R apply to them and hence the Tribunal 
had no jurisdiction to determine the purchase price. This contention was 
rejected by the Tribunal. The order of the Tribunal was upheld by Chainani 
oe J. and V. S. Desai J. with the following observations: 

..The scope and effect of section 32 and the following sections were ebicdaved 
by the Supreme Court in Sri Ram Ram Narain v. State5 At page 825 it was observed 
that the title to the land, which was vested originally in the landlord, passed to ‘the 
tenant on the tillers’ day, 1st April 1957, that there was a completed purchase or sale 
as between the landlord and the tenant and that the title acquired by the tenant’ ‘is 
defeasible only in the event of the tenant failing to appear before the Tribunal or 
making a statement that he'is not willing to purchase, or committing default in the 
payment of the price as determined by the Tribunal. The tenant gets a vested interest 
in the land defeasible only in either of these cases. In view of this decision of the 
‘Supreme Court, it must be held that the opponent-tenants had become the owners of 
the lands and had acquired title thereto on Ist April 1957. Section 32G of the Act also 
gave them a right to pay only such purchase price as is specified in the Act and to 
get it determined-in the manner laid down in the Act by the Tribunal. These rights 
had become vested in the tenants:on ist April 1957.. They could not, therefore, be 
lost on’ subsequent inclusion of the lands within the limits of the Thana Municipal 
Borough and the relevant provisions of the Act ceasing to apply to them. In holding 
an enquiry in these cases for the purpose of fixing the purchase price of the lands, 
the Tribunal will only be determining the rights, which had been acquired before. the 
said provisions df the Act ceased to apply to the lands. The jurisdiction of the Tribunal 
‘to determine these rights is not lost merely by reason of the fact that after Ist August 
1958 these provisions of the Act did not apply to the lands.” 

‘The ratio of that decision will apply with all force to the facts -of iie pre- 
sent case as in the present case also the lands were excluded from the opera- 
tion of the Act because they were included in the limits of the Poona Munici- 
pal Corporation ; and under an earlier notification of 1956 all lands ineluded 
within the limits of the Poona Municipal Corporation were reserved for non- 
agricultural and industrial purposes within the meaning of s. 88(7) (b). Al- 
though the notification under s. 88(7)(b) was prior to the tillers’ day the 
notification including the area which is the subject matter of these petitions was 
subsequent to the vesting of the title under s. 32 to the tenants. With respect 
. therefore, ‘Í, being bound by the said decision of the Division Bench, must 
hold that the Deputy Collector in the instant: case was right in holding, fol- 
lowing the.said decision, that the Agricultural Lands Tribunal had power ‘to 
determine: the purchase price in respect of the land. : 


The decision of Bhasme J. in Bhagwant Baburao Sonar v. Shivram Namdeo 
Tathe undoubtedly supports the contention of Mr. Abhyankar. But it is a 
decision arrived at, with-respect, because the above Division Bench decision 
in Pokhraj Trilokchand Jan v.- Janardhan Khandu was not brought to the 
notice of the learned Judge. Mr. Abhyankar submitted that the decisions of the 
Supreme Court in Ishverlal v. Motibhai’ and S. N. Kamble v. Sholapur. Muni- 
cipality support his contention. But those were not cases where the statu- 
tory title Had vested in the tenants under s. 32 as in the instant case. Mr. 
Abhyankar further submitted’ that as I am taking a view contrary to the view 
taken by Bhasme J. it is desirable that the matter should be referred to a 
larger Bench. . As stated above, if Bhasme J’s attention was drawn to the 
aforesaid Division Bench’ decision and he’ had taken a view different from 
mine, which perhaps he would never have taken, I would have considered 
the request for referring the matter to a larger Bench. 

The Division Bench decision is dated October 8, 1959. In spite of several 
amendments of the Tenancy Act thereafter the Legislature has not thought 
of amending the Act and Mr. Abhyankar is unable to draw my attention to 


5 (1958) 61 Bom. L. R. 811, S.C. 6 [1966] A. I. R. S. C. 459. 
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any other decision of a Divisio Bench of this Court or decision of the Sup- 
reme Court which has taken a contrary view in the matter. I am, therefore, 
of the opinion that the decision of the Division Bench must be taken as set- 
tling the law for all purposes; and what is settled by the Division Bench deci- 
sion, cannot be disturbed by a decision of a single Judge before whom that de- 
cision was, unfortunately, not cited. In any “event, I find that the Deputy 
Collector and the Maharashtra Revenue Tribunal have taken a view consistent 
with the view taken by this Court in the above Pokhraj Trilokchand Jain v. 
Janardhan Khandu. I, therefore, find no reason to interfere with the orders 
passed by the Tribunal and the Deputy Collector. 

“In the result, the petitions fail. Rule in both the petitions discharged with 
costs in one set. 
s Rules discharged. 


Before Mr. Justice Vaidya. 


CHINDHU GOTU SONAR v. VANA MANJI PATIL.* 


ay Tenancy and Agricultural Lands Act (Bom, LXVII of 1948), Secs. 32, 43, 70(n), 
84, 8—Question whether tenant purchaser should. be put in possession of land held 
‘+ under invalid alienation falls within s. 85. 


Where a tenant purchased the land held by him under s. 32 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the question whether he should be put in posses- 
sion after taking possession from an alienee under an invalid alienation or from a 
trespasser will fall within the ambit of s. 85 of the Act in view of the provisions 
of ss. 43, 70(n) and 84 of the Act. 


- Tm facts are stated in the Judgment. 


M. A. Garud, for the appellant-original-defendant. 
V. V. Oak and S. V. Oak, for the respondent-plaintiff. 


' Varpya J. This is a defendant’s second appeal against the judgment and 
‘decree dated April 2, 1968, passed by the Extra Assistant Judge, Nasik, setting 
aside the decree passed by the Civil Judge, Junior Division, Satana, dis- 
missing: with costs the suit filed by the plaintiff, by his judgment dated 
December 18, 1965. 

The plaintiff had filed the suit in the Court of the Civil Judge, Junior 
Division, Satana,:‘on June 19, 1964, praying for a declaration that the order 
of the Deputy Collector dated April 25, 1964,.1n pursuance of which the 
Mamlatdar, taluka Baglan, directed the plaintiff to hand over the possession 
of the -suit-land to the defendant, was ultra vires and for an injunction 
restraining the defendant from obtaining possession of the suit land on the 
strength of -the said order, The suit land is Survey No. 186 situate in village 
Vanoli. The land originally belonged to one Govind Keshav, who is not a 
party to the suit. The defendant was cultivating the land as a tenant pro- 
tected under the Bombay Tenancy and Agricultural Lands Act, 1948. There 
was another land in the same village bearing Survey No. 152 which origi- 
nally -belonged to the defendant. The defendant had sold the same to the 
plaintiff. The plaintiff alleged ‘that he and the defendant enter- 
- ed into an agreement by which he agreed to reconvey Survey No. 152 to the 
defendant and the defendant agreed to give him half of Survey No. 186 as 
- tenant of Govind Keshav. In pursuance of this agreement, the plaintiff got 
possession. of the northern half portion of Survey No. 186 on July 12, 1958. 
A possession receipt or Taba Pavitt or Kabje Pavti was executed on the same 


` *Decided, December 18, 1971. Second ‘setting aside the decree passed by S. D. 
Appeal No. 1056 of 1968, against the decision Kadam, Civil Judge, Junior Division at 
of-D. G. Mutalik, Extra Assistant Judge -Satana, in Regular Civil Suit No. 90 of 1964. 
at Nasik, in Civil "Appeal No. 220 of ‘1967, 
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day. Since then the plaintiff claimed to be in possession of the northern half 
of the-land. He averred that he gave possession of S. No. 152 to the defen- 
dant; -but in spite of this, the defendant filed a criminal case against the 
plaintiff being Criminal Case.No. 1586 of 1959 in the Court of the Judicial 
Magistrate, First Class, Satana, under s. 441 of the Indian Penal Code, 
alleging falsely that the plaintiff 'had no interest in’ the suit land and yet he 
forcibly entered into the land and removed the Kulith crop of the defen- 
dant and caused’ damage to the Kulith erop. The plaintiff was acquitted in 
that case ‘by the judgment dated November 19, 1959, passed by the Judicial 
Magistrate, because of the aforesaid Kabje Pavit. The defendant further filed 
two applications bearing Nos. 197/58 and 4/59 under s. 29 of the Bombay 
Tenaney and Agricultural Lands Act, 1948, in the Court of the Tenancy 
Avval Karkun,-Baglan. By an order dated August 12, 1959, the Tenancy 
Avval Karkun dismissed the applications on the ground that the defendant 
should move under s. 84. The appeals filed by the defendant against it were 
also dismissed. Thereafter, the, defendant filed -an: application under s. 84 of 
the Bombay Tenancy and Agricultural Lands Act, which was dismissed by 
the Deputy Collector on October 14, 1959, on the ground that the defendant 
should apply under s. 29. The plaintiff has further averred that in pro- 
ceedings under s. 32G the defendant was declared to have purchased the land 
bearing S. No. 186. The plaintiff preferred an appeal against the decision of 
the Agricultural Lands Tribunal, challenging merely the fixing of the price 
of the land, ,but the plaintiff’s appeal was dismissed. By his said order dated 
April 25, 1964, the Deputy Collector further directed the Mamlatdar to re- 
store possession of half the land, which is the suit land, to the defendant. 
Thereafter on the strength of the decision of the. Prant Officer, the Mamlatdar 
passed an order on June 9, 1964, directing the Village Officer, Vanoli, to 
deliver possession of the land of the northern portion of S. No. 186 to the 
defendant. The plaintiff contended that the Mamlatdar had no jurisdiction 
to pass the said order. ~ 

In his written statement at exh. 14 and the additional written statement 
at exh. 19 the defendant resisted the suit contending inter alia that he was 
the tenant of the Jand and ‘that he had not agreed to give possession of the 
northern half portion of the land to the plaintiff. He also denied- that in 
pursuance of the alleged agreement the plaintiff reconveyed to the defendant 
D. No. 152. “He contended that the agreement alleged’ by the plaintiff was 
against the provisions of the Bombay Tenancy and Agricultural Lands Act. 
The plaintiff could not claim any right, title or interest to Survey No. 186 
under. the alleged agreement. He submitted that Taba Pavti was executed by 
him on account of undue influence and fraud committed by the plaintiff. Té 
was also contended that the civil Court had no jurisdiction to try the suit. 

The suit was dismissed ‘at first by the Civil Judge, Junior Division, Satana, 
on December 18, 1965, as the learned Civil Judge in substance held that the 
order passed by the Mamlatdar was not ultra vires; that the plaintiff’s con- 
tention ‘that the defendant did not get any right, title or interest by the im- 
pugned order or that the impugned order was not correct, was contrary ‘to law 
and hence the plaintiff was not entitled for injunction; that the ordér was 
passed in pursuance of the order passed by the District Deputy Collector in 
T.N:C.W.I. s. 449 dated April 25, 1964 and that the Deputy Collector had issuéd 
the order. under s. 84 to summarily evict the plaintiff, who was in unauthorised. 
possession of the agricultural land. He also held that it was not necessary 
for the Deputy Collector to hold an inquiry before passing such an order. , 
“Against the.said , decision, the plaintiff. carried.an appeal to the District 
Court at Nasik. The appeal was ‘heard by the Assistant Judge, Nasik. who 
allowed an amendment application of the plaintiff for amending the plaint 
which originally had challenged the-order of the Deputy Collector dated 
April 25, 1964, instead of the order of-the Mamlatdar dated June 9, 1964 
The learned Assistant Judge ignored the powers or ‘duty and function’ of the 
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Mamlatdar to award possession under the provisions of s. 710(n) of the Bom- 
bay Tenancy-and Agricultural Lands Aet and curiously allowed the amend- 
ment, although in my judgment it was entirely unnecessary as the order of 
the Mamlatdar was in pursuance of the order made on reference by the 
Deputy Collector. After this amendment was allowed, the learned Assistant 
Judge thought that it was not proper for him to decide the case on the evid- 
ence already on record and as -the question of validity of the order of the 
Mamlatdar was not before the Civil Judge, the matter should be remanded and 
accordingly remanded’ the case to be tried de novo. 

The learned Civil Judge, who heard the suit after remand, by his judg- 
ment dated March 30, 1967, dismissed. the plaintiff’s suit, as he came to the 
conclusion that although the order of the Mamlatdar could not be passed under. 
s. 32G of the Bombay Tenancy and Agricultural Lands Act, the plaintiff could 
not recover Possession, observing as follows: 

“In this case, the plaintiff was not in possession on 1-4-1957. He was therefore 
not entitled to purchase any portion of S. No. 186. He had also not obtained possession ` 
of half the portion through the Mamlatdar. There is no evidence to show that the 
defendant surrendered the half portion to the landlord, and the landlord gave that 
portion to the, plaintiff as a tenant, and that, the «possession was given through the 
Mamlatdar. Plaintiff's possession is, therefore, not lawful, and the Mamlatdar had juris- 
diction to give poses of the half portion to the plaintiff, under s. 29(1) of the 
Tenancy Act.” 

Íe, however, held ‘that the civil Court had jurisdiction. to try the: suit as it 
was alleged that the order was ultra vires. 

Feeling aggrieved by the said judgment, the plaintiff once again carried an. 
appeal to the District Court at Nasik. The appeal. came up for hearing e- 
fore the very learned Extra Assistant J udge, who had earlier remanded the 
appeal. Once again ignoring all the relevarit provisions of the Bombay Tenancy 
and Agricultural Lands Act, he set aside the cere passed by the Civil, J udge, 
“holding - as follows: 

“The only question was whether the Mamlatdar had authority to pass, the gnier 
without a, legal and proper application being filed before him for possession, of the- 
suit land. The learned Advocate for the defendant- -respondent had urged that the 
alleged agreement between the plaintiff, the defendant and Govind Keshav was- not 
proved. According to me, that was not necessary ‘to be: proved in this ‘suit, because 
the question to be decided in this suit was whether the order passed by the Mamlatdar 
on 9-6-1964 was intra ‘vires or ultra gires and. when ‘there was no legal and proper 
application before the Mamlatdar, his order ordering the : Village Officer to deliver pos- 
session of the suit land to the defendant was ultra vires.’ 

In view of, this conclusion, the learned Assistant: Judge permanently restrain- 
ed the defendant from taking possession of the, suit land from the plaintiff, 

As stated above, the remand order passed earli¢r :and the- present judement 
and decree passed. on April 2, 1968 were by the same learned’ Extra Assistant 
Judge. In both the orders the learned Extra Assistant Judge.ignored the 
relevant provisions of the Bombay Tenancy and Agricultural Lands Act, 1948.- 
The evidence in the case clearly shows that the defendant became the statutory, 
owner of the land by a decision of the Agricultgral Lands Tribunal, confirmed: 
in ‘appeal by the Deputy Collector in proceedings under s. 32G of the Bombay’ 
Tenaney and Agricultural Lands ‘Act. The effect. of this: order was that the 
defendant was in possession of the land on the Tillers’ Day i.e. April 1, 1957 
and he became the owner of the land from April 1, 1957. The possession’ of 
the suit. land by the plaintiff was, therefore, clearly unlawful. : The agreement’ 
set up by him, even if proved, was clearly in cortrayention of s. 43 of. the 
Bombay Tenancy and Agricultural Lands Act, 1948, which inter alia lays down: 

“No land purchased by a tenant under section 32,. ..Shall be transferred by sale, 
gift, exchange, a lease or assignment or partitioned without the previous sanc- 
tion of the.Collector.. 
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The section further lays down: 

“Any transfer or partition of land in contravention of sub-section (1) shall be 
invalid.” 
The assumption made by the learned Assistant Judge that the question as to 
whether the plaintiff was or was not in lawful possession of the land was not 
material or relevant in the case is manifestly contrary to law, because a tres- 
passer cannot approach the Court against the lawful owner for grant of an in- 
Junction which is an equitable remedy, taking advantage of his unlawful tres- 
pass or illegal possession. Equitable remedies cannot be granted to wrong- 
doers, particularly against the lawful owners like the defendant in the present 
ease ignoring the provisions of the Bombay Tenancy and Agricultural Lands 
Act. 

Further the assumption of the learned Assistant Judge as well as of the 
Civil Judge that the only provision to enable the Mamlatdar to deliver pos- 
session of the land was contained under s. 29 and not under any other pro- 
visions of the Bombay Tenancy and Agricultural Lands Act, shows that the 
relevant provisions of the Bombay Tenancy and Agricultural Lands Act were 
not brought to their notice. Thus under s. 84 the Deputy Collector could sum- 
marily evict any person unauthorisedly occupying or wrongfully in possession 
of any land and the transfer of which either by the act of parties or by the 
operation of law was invalid under the provisions of this Act. Even on the 
statement of the plaintiff himself, the occupation of the land under the alleged 
Taba Pavti was in contravention of the provisions under s. 43 and hence the 
Deputy Collector ordered summary eviction. In pursuance of the order of 
the Deputy Collector, the Mamlatdar was bound to put the tenant- defendant 
in possession, as a mandatory duty is cast on him under s. 70(”) of the Bom- 
bay Tenancy and Agricultural Lands Act, to take measures for putting the 
tenant into the possession of the land or dwelling house under the Act. That 
finding of the Assistant Judge that the Mamlatdar acted without jurisdiction 
is, therefore, contrary to the provisions of s. 70(n) of the Bombay Tenaney 
and Agricultural Lands Act, 1948. 

Moreover, s. 85 of the Bombay Tenancy and Agricultural Lands Act, 1948 
lays down that no Civil Court shall have jurisdiction to settle, decide or deal 
with any question which is by or under the Act required to be settled, de- 
cided or dealt with by the Mamlatdar or Tribunal, a Manager, the Collector or 
the Maharashtra Revenue Tribunal in appeal or revision or the State Govern- 
ment in exercise of their powers of control. The section further ' provides 
that no order of the Mamlatdar, the Trib&nal, the Collector or the Maha- 
rashtra Revenue Tribunal or the State Government made under the Act shall 
be questioned in any civil or criminal Court. Where a tenant appears to have 
purchased the land held by him under the, provisions of the Bombay Tenancy 
and Agricultural Lands Act, the question whether he should be put in posses- 
sion after taking possession "from an alienee under an invalid alienation or 
from a trespasser would certainly fall within the ambit of s. 85. The learned 
Assistant Judge exercised jurisdiction not vested in him by law by ignoring 
this section and assuming’ wrongly that the Mamlatdar had no jurisdiction to 
direct the delivery of possession of the land of which the defendant is a statu- 
oD owner under s. 82 of the Bombay Tenancy and Agricultural Lands Act, 

948. 

In the result, the decree dated April 2, 1968, passed by the Extra Assistant 
Judge, Nasik, is set aside and the decree passed by the Civil Judge, Junior. 
Division, Satana, on March 30, 1967, dismissing the plaintiff’s suit, is restored 
for the reasons stated above. Second Appeal is allowed. The respondent to 
pay costs of the appellant throughout, 

Appeal allowed 
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Before Mr. Justice Wagle. 


DADU NARAYAN PATIL v. JAMNIBAI RAGHO PATIL.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 84, 29— 
Whether tenant who is wrongfully dispossessed of land can make application for 
possession under s. 84. 
An application under s. 84 of the Bombay Tenancy and Agricultural Lands Act, 
` 1948, can be made by a tenant who is wrongfully dispossessed of land, which he is 
_ . not claiming under any provisions of the Act, but only upon his title to possession 
~ of land. 
Krishna Umya Mahar v. Hassanmiya Hajimiya Dafedar,! followed. 
Shankar Raoji v. Mahadu Govind? and Durgaben Manibhai v. Moria Bavla3, referred 
to. : 


‘Tam facts are stated in the judgment. 


D. M. Parulekar for N. 5. Shastri, for the petitioner. 
H. D. Gole, for opponent No. 1. > 


WAGLE J. This is a petition by an opponent to an application made by the 
heir of the tenant to claim. possession under s. 84 of the Tenancy Act in which 
an order for eviction was passed. The facts of this case are the following: 

On January 9, 1965 the present opponent No. 1 made an application under 
s. 84 of the Tenancy Act for obtaining possession from the present petitioner. 
Her contention in the application was that her husband Ragho Patil was de- 
clared to be a protected tenant of the lands in dispute. He continued to be 
in possession until his, death in 1959. Jamnibai, the widow, was his only 


- heir, as such she became entitled to possession. of this land. She further stated 


Ta 


that opponent No. 1 was wrongfully in possession of the property and had 
deprived her of her legitimate right to be in possession. She, therefore, claim- 
ed the relief for possession under s.. 84 of the Bombay Tenancy Aét. 

‘This application was contested by the petitioner on the ground that the 
brother of opponent No. 1, the landlord, had in the year 1953 given these 
lands on lease to him. Some unstamped vague letter was produced as a deed 
of lease. , Upon enquiry the learned Assistant Collector of Thana came to the 
conclusion that the material led by the petitioner was not believable that he 
was the tenant of the land. However, a further fact was taken into considera- 
tion -by the learned Assistant Collector viz. that an application under s. 70B 
of the Tenancy Act was made by the petitioner and that the right of Ragho. 
Patil, the deceased husband of the original applicant, needs to be properly 
enquired into and only then the summary Powers under s. 84 can be exercised, 
The application made by the present opponent No.:1 was dismissed. Against 
that order the present opponent No. 1 went in appeal to the Revenue Tribunal 
and the Revenue Tribunal held. that the present petitioner failed to prove that 
he had any right to remain upon the property and therefore the original appli- 
cant Jamnibai had proved that-the present petitioner was wrongfully: in posses- 
sion of the- land. The revision application, therefore, was allowed by the 
Revenue Tribunal and an order for. summary. eviction of the present petitioner 
was made.. Against this order the instant petition has been filed. 

Mr. Parulekar who appears for the petitioner contended that under a clear 
misconception of law an application which was not maintainable was consi- 
dered by both the lower authorities and an order was passed which is detri- 
mental to the rights of the present petitioner. What was urged by Mr. Parule- 
kar was that s. 84 could come into operation only. if there was no other pro- 
vision in the Tenancy Act which enabled a person to obtain possession of 


` *Decided, June. 17, 1971. Special Civil on June 19, 1956 (Unrep.). 
Application No. 2047 of 1966. ' 2 (1954) 57 Bom. L. R. 65. 

1 (1956) Special Civil Application No, 3 (1955) 58 Bom. L. R. 451. 
207 of 1956, decided by Shh and Vyas JJ., . 
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agricultural property. Reliance was placed by Mr Parulekar on cl. (c) of 
s. 84 which reads as follows: 

“Any person unauthorizedly occupying or wrongfully in possession of any land— . 

‘(c) to the use and occupation of which he is not entitled under the said provióioiis 
and the said provisions do not provide for the eviction of such persons 
may be summarily evicted by the Collector”. 
It was not sufficient, according to Mr. Parulekar, for the applicant under s. 84 
to prove that the person actually in possession was unauthorizedly occupying 
it or was wrongfully in possession of it, but also that there was no provision 
in the Tenancy Act which provided for the eviction of such a person. In 
other words, if there was any other provision in the Tenancy Act which pro- 
vided for the eviction of such a person, then s. 84, which confers a very wide 
power for exercising summary jurisdiction, could not be availed of. 

In furtherance of his argument Mr. Parulekar referred to the provision 


of s. 29(7) of the Tenancy Act to urge- that this section provided for obtaining , 


of possession by a tenant who was put out of possession.. He, therefore, urged 
that if 5. 29(7) was available to the tenant even against a trespasser, then the 
provisions of s. 84 would be excluded. If Mr. Parulekar could establish the 
fact that an application by a tenant against a trespasser could be made under 
the provisions of any section other than s. 84 of the Tenancy Act,. then cer- 
tainly. the argument would have great force. It is, therefore, necessary to 
find, out whether an application by a tenant for possession against a trespasser 
who has dispossessed him could lie under the provisions of the Tenancy Act 
Other than s. 84. In regard to the scope of s. 29(7) and s,,84 certain decisions 
of. this Court were cited‘ by Mr. Parulekar. The first decision cited was Shankar 
Raoji v. Mahadu Govind! Chagla C.J. delivering the judgment of the Divi- 
sion Bench observed at the end of the judgment as follows (p. 68),: 

“There is some discussion in the judgments below as to the powers of-the Collector 
under s. 84. summarily to evict the petitioners. In our opinion it is unnecessary to 
consider what is the true interpretation of s. 84 because either the Mamlatdar has juris- 
diction under s. 29(1) or he has not. The jurisdiction of the Collector to summarily 
evict a person under s. 84 can have no bearing on the jurisdiction of the Mamlatdar 
under s. 29(1).” 


It may be noticed here that the ‘dispute in this case was between a tenant and 


a landlord. That was not a dispute between a tenant and a trespasser and 
since -the learned Judges observed that it was unnecessary to consider the 
true interpretation of s. 84, I do not think this judgment helps in any way 
so-far as the instant case is concerned. A subsequent judgment of this Court 
in. Durgaben Manibhai v. Moria Bavla* was relied upon by the learned counsel, 


but the facts of this case reveal that the landlord had obtained an order from `’ 


the.-Mamlatdar. under s. 29(2) of the Act. The tenant made an application 
under.s. 84 of the Act for summary’ eviction of the landlord alleging that 
notwithstanding the order of the Mamlatdar he, in fact, had continued to be 
in. possession, but that he. was dispossessed by the landlord. The Collector 
passed an order under s. 84 summarily evicting the landlord. . The learn ed 
Judges held that the Collector had no jurisdiction to proceed under s.'84 of 
the, Act and that if the tenant had any grievance against the landlord, he 
should approach the Mamlatdar under s. 29(1) of the Act. This is also a 
dispute between a tenant and a landlord where a tenant had made an appli. 
cation under s. 84. The learned J udges while construing the provisions of 
S.. 84 observed as follows (p. 452): 

i .The Legislature was very careful in enacting this section and conferring this 
wide power upon the Collector to see that where a procedure for eviction was provided 
for in the Act itself that procedure had to be availed of and it was only in those rare 
cases where the tenant or the landlord had to proceed against a person unauthorizedly 
in possession and where he could not avail himself of the procedure under the peni 
Act that he could approach the Collector and ask his assistance for summary eviction’ 


1 (1954) 57 Bom. L. R. 65. 2 (1955) 58 Bom, L. R. 451. 
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The contention advariced. by Mr. Parulekar was that s. 29(1) provided for 
every case wherein a tenant could seek possession of agricultural land. Whe- 
ther the relief was claimed against the landlord,'a person claiming under the 
landlord or a trespasser, the right of the tenant. was restricted to s. 29(/) of 
the Bombay Tenaney Act. The observations cited by me above of the Divi- 
sion Bench clearly. repel this contention advanced by Mr. Parulekar. The 
Division Bench recognised that there were rare cases where the tenant or 
the landlord had to proceed against ‘the person unauthorizedly in possession. 
As to what those rare cases were or in what circumstances such cases arise 
was not discussed by the Division. Bench, but it was assumed for the purpose 
of interpretation of the legislative enactment that in rare cases it was per- 
missible for the tenant to proceed under s. 84 of the Tenancy Act. The last 
ease on this point to which\a reference was made, clearly considered what 
sort of rare eases would give a right to the tenant to proceed under s. 84. 
This is an unreported decision in Krishna Umya Mahar v. Hassanmiya Haji- 
miya Dafedar> The facts of this case were that a landlord had obtained an 
order for possession on January 19, 1951 as against the tenant Krishna. 
Krishna, the tenant, appealed to the Deputy Collector of Kolaba. On Septem- 
ber 27, 1951 the Deputy Collector set aside the order of the Mamlatdar. How- 
ever, before the final order was passed in appeal the landlord enforced the 
order: of:the Mamlatdar and obtained possession of the lands of the tenant. 
On.these facts the tenant. made an application uńder s. 84 of the Bombay 
Tenancy’ Act claiming 4 relief that the landlord be summarily evicted from 
the land as he had wrongfully obtained possession of the land. The question 
of ‘the scope of s~ 29 as well as the scope of s. 84 of the Tenancy Act was 
considered’ by ‘the learned ‘Judges and the learned Judges after referring to 
several circumstances observed as follows: 

“If-however he does not seek to enforce a right arising under the provisions of the 

Act but’ claims possession relying upon his title, an application invoking the exercise 
of jurisdiction by the Collector under section 84 would in our judgment lie”. 
What were mentioned as rare cases'in which a tenant could apply under s. 84 
was further illustrated by the Division Bench in Krishna Umya Mahar v. Has- 
sanmiya Hajimiya Dafedar by .pointing out what one of such cases could be. 
The learned Judges observed that if without claiming any rights for enforee- 
ment arising under the Tenancy Act a tenant sought possession simpliciter 
on the ground that he was entitled to possession then an application under 
‘gs, 84 would lie. In the three cases cited above, I find that in the first case in 
Shankar Raoji v. Mahadu Govind the Division Bench specifically mentioned 
that they were not interpreting the scope of s. 84. In-Durgaben Manibhai v. 
Moria Bavla the learned Judges observed that there were rare cases in which 
a tenant as well as a landlord could apply under s. 84. That was a clear 
interpretation of law that s. 29(7) and 29(2) do not lay down the only reme- 
dies available to a landlord or a tenant, and the last case Krishna Umya Mahar 
v. Hassanmiya Hajimiya Dafedar clearly lays down that an application under 
s. 84 could be made by'a tenant who was dispossessed, not claiming under 
any provisions of the Bombay ‘Tenancy Act, but only upon his title to posses- 
sion of land. There is, therefore, no substance in the contention advanced 
by Mr. Parulekar that the application made by opponent No. 1 was mis- 
conceived. 

A' further point was KAn by Mr. Parulekar that before the application 
made by opponent No. 1 under s. 84 was disposed of, the petitioner had 
applied under s. 70B. But the fact that an application is made under s. 70B 
does not establish any right in the petitioner to contend that he has been 
rightfully in possession of the property. Whether a person was unauthorized- 
ly occupying or was wrongfully in possession of the property, is a question 
of fact and that is decided by the Revenue Tribunal by holding that the pre- 


& (1956) Special Civil Application No. on June 19, 1956 (Unrep.). 3 
207 of 1956, decided by Shah and Vyas JJ., 
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sent petitioner was unauthorizedly occupying or wrongfully in possession of 
the property. For the purpose of deciding that question the first Court held 
that the petitioner was unauthorizedly occupying and wrongfully in possession 
of the property. The claim made by the petitioner that he had obtained a 
writing from the brother of the original landlord was considered by the Assis- 
tant Collector by comparing the same with the fact that the name of opponent 
No. 1’s husband appeared as a protected tenant and that there was a mutation 
entry to that effect. In view of these circumstances it cannot now be urged 
by the petitioner in this Court that the decision that he was wrongfully in 
possession is erroneous. The result is that the petition fails. 


Rule is discharged with costs. As has been pointed qut by the Member of 
the Revenue Tribunal, the application made by the petitioner under s. 70B 


will not in any way be affected by these orders. ‘ 
` Rule discharged. 


Before Mr. Justice Bhole. 


BHIKUBAI BHIMA GAIDHANE v. KHONDU DAJI PAGAR.” 
Bombay Tenancy and Agricultural Lands Act (Bom.'LXVII of 1948), Secs. 15, 32G, 
70—Tenant in proceedings under s. 32G stating that he was not tenant of land or in 
possession on tillers’ day—Agricultural Lands Tribunal dropping proceedings merely 
on ‘such statement—Whether tenant ceases to be a tenant or in possession of land. 


Where in proceedings under s. 32G of the Bombay Tenancy and Agricultural 
Lands Act, 1948, the tenant states that he was neither in possession of the land on 
the tillers’ day nor was he a tenant of the land and the Agricultural Lands Tri- 
bunal because of the aforesaid statement drops the proceedings holding that he is 

- not a tenant and is not in possession, the tenant thereby does not cease to be in 
possession of the land or cease to be a tenant. l 

“Even if the tenant says that he has surrendered his possession, things ought to 
take place according to law. Termination of tenancy by virtue of surrender should 
be in accordance with s. 15 of the Act. Possession of the landlord should be in 
accordance with s. 29 of the Act. It cannot be in any other way. It cannot cer- 
tainly be as a result of the statement of a tenant in s. 32G proceedings.” 


. Tae facts appear in the judgment. 


K. Y. Mandlik for P. B. Sawant, for the petitioner. 
V. M. Limaye, for opponent No. 1. 


BHOLE J. The petitioner-landlord is the owner of S. No. 270/1-A-1-B ad- 
measuring 30 gunthas assessed at 12 paise. The lands are, situate in village 
Palse in distriet Nasik. The proceedings under s. 32G of the Bombay Tenancy 
and Agricultural Lands Act (hereinafter called ‘‘the Tenancy Act’) were 
instituted In the year 1960. The Agricultural Lands Tribunal wanted to de- 
termine the price of land to be paid by the respondent. The respondent in 
those proceedings gave a statement stating that he was not in possession of’ 
the land on April 1, 1957 and that he was also not a tenant of the said land 
at that: time. In consequence of that statement the Tribunal by its order 
dated October 27, 1960 dropped the proceedings. Later on the respondent 
filed an appeal against this order stating that there was some misunderstand- 
ing on his part while giving the statement. While the appeal was pending 
before the Deputy Collector the respondent is alleged to have taken forcible 
Possession of the suit land in the year 1961-62. The Deputy Colleétor con- 
Ae the order of the Mamlatdar on November 27, 1963 and dismissed the 
appeal. — 
*Decided, August 27, 1971. Special Civil Application No. 2817 of 1967. |, | 
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The Mamlatdar also started proceedings.in 1964 under s. 32B of the Tenancy 
Act, and awarded possession to’ the petitioner on October 1, 1964. The res- 
pondent filed an appeal against this order before the Collector, but the Col- 
lector held that this appeal was not competent because he was not a tenant of 
the land. The petitioner now: says that the respondent is in unauthorised 
possession of the land. : 

As the respondent was in unauthorised possession of the land, the petitioner 
instituted the proceedings under s. 84 of the Tenancy Act for summary evic- 
tion and for possession of the land, before the Collector. The Collector 
ordered eviction:of the respondent in view of the decision in the proceedings 
under ss. 32G and 32B of the Tenancy Act, which had taken place before. The 
respondent filed a revision application before the Revenue Tribunal. The Tri- 
bunal held that the summary eviction of the respondent was unjustified as he 
was a tenant of the land and he had a right to re-enter the land. This order 
in revision is now sought to be set aside by the petitioner. 

‘It is contended on behalf of the petitioner by Mr. Mandlik that the res- 
pondent cannot have any right of re-entry because he had given a statement 
before the Tribunal in 32G proceedings that he was not in possession of the 
land on April 1, 1957, the tillers’ day; nor was he a tenant of the same. 
According: to him the Agricultural Lands Tribunal had dropped the pro- 
ceedings stating that he was not a tenant because of his statement before the 
Tribunal: It is, therefore, argued that when the proceedings under s. 32G 
were dropped and the respondent was held not to be a tenant, the respondent 
cannot turn round and challenge the order of eviction because he was occupy- 
ing the lands unauthorisedly. The order, according to Mr. Mandlik, the learned 
advocate for the petitioner, of the Deputy Collector under s. 84 was, therefore, 
proper: The observation of the Revenue Tribunal according to Mr. Mandlik, 
that the respondent was a tenant in the record of rights and that he had a 
right of re-entry is not based on any law. 

Now s. 32 of the Tenancy Act declares the tenant as a deemed purchaser of 
the land, which he holds as a tenant on April 1, 1957, the tillers’ day. Every 
tenant is deemed to have purchased from his landlord on April 1, 1957 the 
land free of: all encumbrances subsisting thereon on that day. The person who 
becomes a deemed purchaser should be a permanent tenant and should cultivate 
the land personally and if he is not a permanent tenant he should be the person 
who cultivates ‘the land. Now we have other sections relating to the deemed 
purchase. Under s. 32G after the tillers’ day the Tribunal shall publish a 
public notice in the prescribed form in each village calling upon the tenants, 
who under s. 32 are deemed to have purchased land and landlords of such lands 
and all other persons interested therein, to ‘appear before it on the dates speci- 
fied’ in the notice. The Tribunal shall issue a notice individually to each such 
tenant, landlord and other persons. Under cl. (2) of s$. 32G the Tribunal shall 
record in the prescribed manner statement of'the tenant, ascertaining whether 
he is or is not willing’-to purchase land held by him as a tenant. If he does 
not appear-then the Tribunal can declare that such tenant is not willing to 
purchase and that the purchase is ineffective. If the tenant is willing to pur- 
chase then every other step will have to be followed. Now there were pro- 
ceedings. under, s. 82G in respect: of the land held by the respondent as a 
tenant. Because the respondent is said to have made a statement before the 
Agricultural Lands, Tribunal, that he was neither in possession of the land 
on April 1, 1957, nor was he a tenant, the proceedings were ‘dropped. Al- 
though there is no order of the Agricultural Lands Tribunal on record, it is 
said that the. said Tribunal also passed the order that the respondent was not 
a tenant and not in possession of the land, and that, therefore, the proceedings 
under s.°382G were ordered to be’ dropped. 

An interesting point that is raised now is that as soon as the respondent-tenant 
had stated that he was not in possession and was not a tenant of the land,- 
it should be taken for granted that he was neither in possession nor a tenant 
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of the same. If, therefore, he was found to, be in possession later. on he 
should be declared to be in unauthorised possession, If he is occupying the 
land unauthorisedly, he can be evicted under s. 84 of the Apnaney Act; The 
question is whether this contention is tenable. 

The Tenancy Act is brought into operation on account of disputes between 
landholders and tenants and also for ensuring full and efficient use: of lands 
for agriculture; and to see that landlords do not, use devices to evict tenants 
for some reason or the other. The provisions of this Act therefore are to 
further the’ interests of tenants who may be ousted by landlords in. their 
own interest. We may have therefore ‘to refer to s. 15 to judge the plea of 
the landlord who says that the statement of the respondent-tenant that he was 
not a tenant and that he was not in possession of the land should be taken 
into consideration to decide that he was no more a tenant. Under s. 15 a 
tenant may terminate the tenancy in respect of any land at any time by 
surrendering his interest therein in favour of the landlord. Such surrender: 
shall be in writing and verified before the Mamlatdar in a prescribed manner. 
Where a tenant’ surrenders his tetiancy the landlord shall be entitled to_ retain 
the land so surrendéred. The Mamlatdar also in this connection shall ‘hold an 
inquiry and decide ‘whether the landlord is entitled to retain the. whole or any 
portion of the land so surrendered and specify the extent and price in that 
behalf. The landlord also should get an order for getting: possession under 
s. 29(2). The landlord shall obtain possession of any land held by a tenant 
only under an order of the Mamlatdar. For obtaining such an order he shall 
make an application in the prescribed form and-within a ‘period of two -years 
from the date on which he becomes entitled to’ obtain possession of the. land. 
Now, the Legislature by enacting these provisions has safeguarded the interest 
of the tenants who may be ousted by an unscrupulous landlord. But the land- 
lord in the instant case says that because the tenant has made a statement 
before the Agricultural Lands Tribunal that he was no more a tenant and that 
he was no more in possession, it should be treated as good ‘as‘his giving up his 
tenancy rights. That certainly ‘cdnnot be accepted. - 

- Undoubtedly the record shows that the respondent was a. tenant of the land: 
from the years 1952-53 to 1964-65. No wonder therefore that the Agricultu-i 
ral Lands Tribunal had started proceedings under s. 32G. Because of the 
statement of the respondent-tenant the Agricultural Lands Tribunal dropped 
the proceedings. Now the ‘statement of the. respondent merely shows that 
he had surrendered his tenancy and that he has given up his possession: How- 
ever, his statement will not stop the operation of a social legislation ‘which is 
for the benefit of tenants and which is to safeguard their interests. Even if, : 
therefore, the respondent-tenant says: that he had surrendered his Possession, 
things ought to take place accordingito Ilaw. Termination of tenancy, by virtue 
of surrender should be in accordance with s. 15. Possession by a landlord 
should be in accordance with s. 29. It cannot be ‘in any other way. It cannot 
certainly be merely as a result of the statement of a tenant in s. 32G ‘proceed-: 
ings. It, therefore, cannot be said that the alleged statement of the tenant 
in the instant case leads only to one inference and that is that he ceased to 
be a tenant and that he ceased to be in possession of the land. 


Moreover, the Agricultural Lands Tribunal has no power -to declare that the 
respondent was not a tenant. Under’s. 68 of the Tenancy Act powers: of the 
Agricultural Lands Tribunal are provided. In this connection it shall be the 
duty of the Tribunal to determine the value of a site or land under s. 32G, 
63A or 64 and to decide any dispute under ss. 32 to 32R or to dispose of the 
land. under s. 32B or to perform such other functions for carrying out the 
provisions of the Tenancy Act in the manner as may be prescribed or as may : 
be directed, by the State Government. _It is no, part of the. duty of the Agri- 
eultural Lands Tribunal to: say that the respondent was or was not a tenant. It 
is only the duty of the Mamlatdar under s. 70 of the Tenancy Act to decide. 
whether a person is a tenant or is not a tenant. It does not, therefore, appear 
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to me that even if the Agricultural Lands Tribunal had held that the respon- 
dent‘is not a tenant and is not in possession simply because he had stated so, 
the tenant will cease to be in possession or that he will cease to be a tenant. 
It appears to me, therefore, that this petition has no substance. 


* Petition is dismissed. Rule discharged with costs. 


; , Petition dismissed: Rule discharged. 


t 
iJ 


O Before’ Mr. Justice Bhasme. 


MRS. (SHEVANTIBAI DATTATRAYA MANE v. VASANT GOPAL 
DESHMUKH.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
‘12, 11—Swit for arrears of rent for more than six months—Tenant in written state- 
ment raising dispute about’ standard rent—Court neither fixing standard rent nor 
directing deposit of .interim standard PE eure Court can straightaway proceed 
to pass decree for eviction. 


In a suit- by the landlord for ,recovering arrears of rent for more than six 
~ -months where a dispute about standard rent is raised by the tenant in his written 
“° statement but the Court for some reason or other in such suit has not fixed the 

standard rent or permitted increases as: mentioned in s. 12(3)(b) of the Bombay 
‘ Rents, Hotel and Lodging House Rates Control Act, 1947, or has not given any 
= directions about the deposit of rent on the basis of interim standard rent fixed by 
' . it under s. 11(4) of the Act, then the tenant cannot be penalised in any manner. 
' _ His'plea about standard rent or permitted. increases raised in the suit will be finally 
C f heard and decidéd by the Court.’ If at the end of the hearing of the suit the Court 
~ comes to the conclusion that on the basis of the standard rent and permitted in- 
creases fixed by it, the tenant is liable to pay certain amount as due, then the 
‘+ Court should specify the amount and direct the tenant to pay the same within a 
prescribed time. If the tenant fails to pay the amount, then the Court will proceed 
to pass a decree for his eviction. 

Dattu Subhana v. Gajanan Vithoba! and Vishwanath Sadashiv v. Gokuldas, re- 

ferred to. 


-The facts. are stated in the judgment. 


M. R. N avangule, for the petitioners. 
Ww. K. Joshi, for opponent. No. 1. 


BHASME J. This is an application by the petitioners, who had filed a : suit 
against the respondent-tenants for possession of the suit premises on certain 
grounds. The respondent-tenants are full brothers. According to the peti- 
tioners, the respondents had taken the suit premises on rental basis an eed 
to pay rent of Rs. 30 per month. The tenants have paid the rent the 
end of November 1963 and remained in arrears for the period from December 
1963 to.the end of January 1965. The petitioners by a quit notice determined 
the tenancy and filed a suit on March 11, 1965 claiming possession, inter 
alia, on the, ground that the tenants had. remained in arrears for more than 
Six months, despite the notice of demand served on them under s. 12(2) of the 
Rent Act. 

Defendant No.. 1 filed -his written statement only to point out that he has 
separated from defendant No. 2 long ago to' the knowledge of the petitioners. 
He has ‘no interest in the suit premises and the‘ petitioners had unnecessarily 
impleaded him. Defendant No. 2 by his written statement raised several con- 
tentions. According to him he had, in fact, paid the rent and the landlords 


*Decided, December 9, "1971. Special Civil 1 (1970) 73 Bom. L.R. 871, F.B. 
Application No. 2903 of 1967.  - 2 (1970) 72 Bom. L. R. 466. 
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had not passed the receipts. He also contended ‘that the agreed rent of Ks. 30 
per month was excessive and that the Court should fix the standard rent at 
Rs. 7 per month. 

During the pendency of the suit defendant No. 2 deposited a sum of Rs. 500 
on December 17, 1965 and a further sum of Rs. 380 on February 8, 1966 to- 
wards the arrears of the rent claimed by the plaintiffs. It must be noted 
that defendant No. 2 did not pay or tender in Court the arrears of rent either 
on the first day of hearing or on any other date got fixed by the Court for 
making the payment. The learned trial Judge framed the relevant issues. 
Parties adduced evidence in support of their rival contentions, The learned 
trial Judge decided against the plaintiffs in respect of the several other. grounds 
of ejectment urged by them, However, the issue about the standard rent was 
decided in favour of the plaintiffs. After consideration of the evidence the 
learned trial Judge came to the conclusion that the agreed rent of Rs. 30 per 
month was the standard rent. According to the learned Judge the defendant 
had failed to establish his plea of satisfaction. When the defendant claimed 
relief against forfeiture the learned Judge rejected the same on the ground that 
the case is governed by s. 12(3) (a) of the Bombay Rent Act. As defendant had 
not made an application within a period of one month under s. 11(3) of the 
Rent Act, he cannot get’ any protection against forfeiture of his tenancy. Ae- 
cordingly, the learned Judge decreed the claim for possession and arrears of 
rent at the rate of Rs. 30 per month. 

_ The contesting defendant, i.e. defendant No. 2, approached the District Court 
in appeal. The learned District J udge confirmed the finding of the learned 
trial Judge about the quantum of standard rent, But the learned appellate 
Judge held that the case was governed by s. 12(3)(b) of the Rent Act and the 
tenant should be allowed to deposit the amount of standard rent in Court.: He 
passed an interlocutory order on March 16, 1967 directing the tenant to pay 
Rs. 492-05 on or before March 30, 1967. As the tenant deposited the arrears 
of rent within time, the learned Judge passed a final order on March 81, 1967 
to the following effect: 

“In the result the appeal ellowed and the trial court decree is : set aside and a 
following is substituted: 

‘The standard rent of the suit premises is fixed at Rs. 30/ - per month. The 

suit for possession is dismissed. The amounts deposited in this Court and the 

Lower Court, if not withdrawn, by the landlord till today, be paid to the landlords” ” 


Mr. Navangule for the petitioners is challenging this decree mainly on .the 

ground that the suit is governed by s. 12(3) (a) of the Rent Act as the tenant 
was found to be in arrears of rent for more than six months and as no applica- 
tion was made by him for fixing standard rent, the decree passed by the trial 
Court,,was'in order. Mr. Navangule also submitted that even assuming that 
the, suit. i is, governed by s. 12(3) (6) of the Rent Act, the tenant had not shown 
that be was ready and willing -to pay the rent and, therefore, the learned Dis- 
trici@pidge for the first time in appeal should not have allowed time to the 
tenant. ‘to pay up the arrears which were never paid earlier till the decree of 
the trial Court. 
. The first contention raised by Mr. Navangule is clearly untenable in view 
of the recent Full Bench decision of this Court in Dattu Subhana v. Gajanan 
Vithoba.! It is now well settled that the tenant’ can raise a dispute as to the, 
standard rent even after the suit is filed against him for his eviction on the 
ground of non-payment of rent for more than six months by his written state- 
ment and that will be a dispute for the purpose of s. 12 of the Act. 

- But Mr. Navangule tried to raise a slightly , different contention in this be- 
half. He says that the dispute about standard rent contemplated by s. 12 of 
the Rent Act is a bona fide dispute. As in the present case there was no such 
bona fide dispute the tenant cannot rely on the provisions of s.. 12(3) (b) of 
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the Rent Act. Mr. ‘Navangule pointed out that in the present case the tenant 
had refused the registered packet containing the notice addressed to him. He 
had taken up a false plea about the payment of rent. Even after filing of the 
‘writtenistatement he had not deposited the whole of the amount due from him 
‘on accountof rent. But it is clear.from the record of the case that the plaintiff 
never suggested in any of the earlier stages of the proceedings that the dispute 
raised by the tenant was not a bona fide dispute. In fact, an issue was framed 
"and parties adduced evidence in support of their rival contentions. It may 
be that on a consideration of the evidence the learned trial Judge came to the 
conclusion that the agreed rent was the standard rent. This finding was con- 
firmed by the District Court in appeal.’ But these facts will not indicate that 
there was no bona fide dispute between the parties about the fixation of standard 
‘rent. - 

-. Next Mr. Navangule contended that the tenant cannot avoid ejectment in the 
suit by, relying on s. 12(3) (b) of the Rent Act. His conduct clearly shows that 
he was not ready and willing to pay the rent within the meaning of s. 12(/) 
of the Rent Act. What is more, as required by s. 12(3) (b) he had not deposited 
_the standard rent on the first day of hearing of the suit. He had not applied 
to the Court for granting him time to deposit the rent at any later date. Aec- 
cording to Mr. Navangule-he should have at least made an application to the 
Court for fixation of the interim rent and thereafter he should have deposited 
the amount as directed by the Court. As.stated above, he had on two occasions 
tendered some amount towards the payment of the arrears but at the date of 
the decree, he was still in arrears of rent. As he had not complied with the 
provisions of s. 12(3) (b) the appellate Judge should not have given him fur- 
ther time to deposit the arrears of rent in Court. 
' Mr. Navangule referred to the recent Full Bench decision of this Court in 
Dattu Subhana v. Gajanan Vithoba where the scheme of s. 12 with reference to 
ss. 11(3) and 11(4) of*the Rent, Act has been considered. It is held by this 
‘Court that Explanation, IT to s. 12, although it is prefaced by the words ‘‘For 
the purposes of sub-see. (2)’’, will be equally applicable in the interpretation 
of the words ‘‘standard rent’’ and ‘‘permitted increases’’ in sub-s. (3) (a) of 
s. 12. The Full. Bench decision has expressly kept open the question whether 
Explanation II would also apply to the other provisions of s. 12. According to 
Mr. Navangule, although that question is kept open, there is no doubt that the 
words ‘‘standard’ rent’’ and ‘‘permitted increases’? would be relevant while 
considering the ease of the tenant under s. 12(3)(b) of the Rent Act. Section 
12(3) (b) of the Rent Act expressly refers to these words. But Explanation I 
contemplates a case where the dispute about standard rent wherever it is raised 
is-linked up with an application filed by the tenant before the expiry of the 
period of one month after the notice referred to in sub-s. (2). This clarifica- 
tion will not help me to answer the precise question which arises for considera- 
tion in these proceedings. - 

. Section 12(3) (b) certainly provides that in cases where (unlike s. 12(3) (a) ) 
a dispute regarding the standard rent or permitted increases is raised, the 
tenant-defendant to avoid a decree for eviction has to pay the standard rent 
and permitted increases then due either on the first day of the hearing of the 
suit or-on such other date as is allowed by the Court for making the deposit. 
Mr. Navangule tried to rely upon certain decisions which certainly favour him 
but all. those decisions were given in proceedings which were instituted before 
the amendment of the Rent Act by. Maharashtra Act 14 -of 1968. By that 
Amending Act certain additional words were introduced in s. 11(3) providing 
for the dismissal of the application for fixation of standard rent where the 
tenant-applicant fails.to comply with the conditional order about deposit, made 
by the Court. Sub-section (4) of s. 11 is newly. introduced by the amendment 
and in my opinion, in view of this new provision, the decisions given by Courts 
on the interpretation of s. 12(3)(b) will not be of any assistance while con- 
sidering the points raised before me. . io <i 
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In Vishwanath Sadashw v. Gokuldas I had an occasion. to consider the 
effect of the amended provisions contained.in ss. 11(3) and 11(4) of the Rent 
‘Act. I held in that case that ss. 11(3) and'11(4) of the Rent Act are identical 
in terms and deal with the same subject-matter, viz. the dispute raised by the 
tenant about the-fixation of the sandard rent. The only difference between the 
two provisions is that under s. 11(3) the tenant makes the original application 
for fixation of standard rent and under s. 11(4) the tenant-defendant in the 


suit filed by the landlord raises a dispute about the fixation..of' standard, rent. ` 


‘In other words, the two sub-sections require the tenant to pay the interim rent 
fixed by the Court as a condition precedent for consideration of the dispute 
on merits. If he fails to make the deposit then in one case his application. is 
liable to be dismissed and in the other case his defence is liable to be struck off 
or the Court may grant conditional leave to defend the suit. The Legislature 
no doubt has made a provision to safeguard the interest of the. landlord by 
preventing the tenant from raising a mere dispute and then avoiding the lia- 
bility to pay the rent due to the landlord. But it is only when the Court, 
in the application or in the suit, as the case may be, fixes the interim rent and 
ealls upon the tenant to pay the same that there is an obligation on the tenant 
to comply with the order and if he fails to comply with the order, then he 
will have to face the consequences mentioned in the two sub-sections. 


A reference to ss. 11(3) and 11(4) is made by this Court in the abovemen- 
tioned Full Bench Decision. The learned Chief Justice, while enumerating 
the poiht of distinetion between sub-s. (3) and sub-s. (4 } as S. i, has made 
the following observations (p. 387) : 

..Thus sub-s. (3) of s. 11 gives the tenant a right to apply for fixation of the 
standard rent or for determination of the permitted increases and: sub-s. (4) gives him 
an independent remedy in a suit for recovery of rent.” 

As stated by me above, s. 11(3) was amended by Act 14 of 1963 and the 
other sub-sections, including sub-s. (4) were added by the same Amending 
Act. Although the said Amending Act made certain consequential changes 
in s. 12 particularly by renumbering the Explanation as Explanation I and Ex- 
planation II, the provisions cdntained’in s. 12 (3) (b) remained unchanged. It 


is true that ‘the Courts before the Amending Act’ had interpreted s. 12(3) (b) ` 


in a certain manner with reference to the obligation of the tenant to pay or 
tender in Court the standard rent or permitted increases on the first day of 
hearing of the suit or on or before such other date as the Court may fix. But 
now the position in law, in my opinion, is substantially altered by the amend- 
ment of s. 11(3) and the addition of the sub-clauses by Maharashtra Act 14 
of 1963. Section 12(3) (b) and s. 11(4). therefore: will have to be considered 
together and one will have to adopt an interpretation which would meet the 
requirements of the different sets of the provisions. It is now held by the 
Full Bench of this Court that the tenant can raise a dispute about the standard 
rent even by his written statement.. Once such a plea is raised, then the pro- 
cedure prescribed under s. 11(4) and s. 12(3) (b) will have to be adopted. In 
a suit, for recovery of rent whether with, or without a claim for possession of 
the premisés the Court may give appropriate directions under s. 11(4) of the 
Rent Act, requiring the tenant to deposjt i in Court such amount of rent as the 
Court considers to be reasonably due or at the option of the tenant directing 
him to ‘pay to the landlord such amount as is specified by the Court. The 
Court can also give directions requiring the tenant to deposit in Court such 
amount as it considers proper as interim standard rent’ or at the option of 
the tenant requiring him to pay to the landlord the specified amount during 
the pendency of the suit. Any such direction given by the Court may form 
part of a conditional order cautioning the tenant that if he fails to comply 
with the aforesaid direction within the time allowed he will not be entitled. to 
appear. in or defend the suit except with leave of the Court which leave may. 
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be granted subject to such terms and conditions as the Court may specify. These 
directions ean be given so as to be consistent with the provisions of s. 12(3) (b) 
of the Act, directing that the tenant under s. 12 (3 ) (b) of the Act must pay or 
tender in Court the standard rent or ` Permitted increases on the first day of 
the hearing of the suit or on or before such other date as the Court may fix 
and that he must continue to pay or’ tender in Court regularly such rent and 
permitted increases till the suit is finally decided and also pay such costs as 
directed by the Court. It is necessary that Court must either before the first 
day of hearing or within any time’ thereafter, fix the standard rent or permitted 
increases./ It is only in such a case that the tenant can comply with the direc- 
tion of the Court and deposit the arrears and also make the periodic payment 
in Court so as to avoid a decree, for eviction. It may be that before the first day 
of hearing or within a shorter time thereafter in a case it may not be possible 
for the Court to fix the standard rent or the permitted increases. Then, if the 
Court is satisfied that the tenant is withholding the rent.on the ground that 
the rent is excessive and standard rent should be fixed, the Court shall give 
the necessary directions under sub-s. (4) of s. 11 of the Act requiring the 
tenant to pay in Court the arrears due on the basis of the interim standard 
rent fixed by the Court. Even in any other ease if it appears to the Court 
that it is just and proper, the Court will make such an order. In all such 
eases the plaintiff-landlord is the person primarily interested in securing the 
payment of rent by the tenant who may, otherwise, avoid or postpone his 
liability. But if the Court for some reason or the other in such suit has not 
fixed the standard rent or permitted increases as mentioned in s. 12(3)(b) of 
the Act, or has not given any directions about the deposit of rent on the 
basis of interim standard rent fixed by it under s. 11(4) of the Act, then the 
tenant cannot be penalised in any manner. His plea about standard rent 
or permitted increases raised in the suit will be finally heard and decided by 
the Court. If at the end of the hearing of the suit the Court comes to the 
conclusion that on the basis of the standard rent and permitted increases 
fixed by it, the tenant is liable to pay certain amount as due, then the Court 
should specify the amount and direct the tenant to pay the same within a 
prescribed time. If the tenant fails to pay the amount, then the Court will 
proceed to pass a decree for his eviction. 


~ In the present case the learned District Judge, while disposing of the 
appeal, has followed the correct procedure indicated by me above. The learn- 
ed District Judge disagreed with the view of the learned trial Judge and 
‘game to'the conclusion that it was open to the defendant-tenant to raise a 
plea about standard rent in his written statement even without making a 
separate application for that purpose under s. 11(3) of the Rent Act. He 
then confirmed the finding of the learned trial Judge about the fixation of 
the standard rent. On the basis of the standard rent so fixed, he found that 
the defendant-tenant was liable to pay Rs. 492-05. As stated above, an inter- 
locutory order was Passed on March 16, 1967 requiring the tenant to deposit 
the said amount ‘in Court on or before Mareh 30, 1967. As the defendant- 
tenant had deposited the said amount within the time he rightly allowed the 
appeal and modified the order of the trial Court as indicated above. 


In the result the application fails and the rule is discharged. In the circum. 
stances of the case, there will be no order as to costs. 


Rule discharged. 


B,L.R,~-43 
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Before Mr. Justice Bhole. 
. ' HOUSABAI VISHNU YADAV 
Va 
i KASHINATH PANDHARINATH VANPAL.* 


Civil Procedure Code (Act V of 1908), O. XXXIV, r. 1; O. 1, r. 9; Sec. 99—Limitation Act 


(36 of 1963), Art. 61(b)—-Whether suit relating to mortgage to be dismissed for non- 
joinder of parties—Transfers intended by art. 61(b), Limitation Act, what are. 


A suit relating to-a mortgage should not be dismissed by reason of non-joinder of 
- parties unless the' parties are ‘necessary parties and non-joinder affects the merits 
' of the case. If the parties are merely proper parties as distinguished from. necessary 
parties, the Court-may, though the plaintiff refuses to add them as parties, proceed 
under O.I, r. 9 of the Civil Procedure Code, 1908, to deal with the matter in’ con- 
_ troversy so far as regards the rights:and interests of the parties before it, 
- The real test to find what transfers by the mortgagee are intended by art. 61 of 
the Limitation Act, 1963, is, ‘did. the transferee ask for and obtain an absolute 
right in the property and believe himself that he was having an absolute interest 
in it. Therefore, where a transferee from a,mortgagee takes only mortgaged interest 
and not absolute interest in the property, art. 61(b) of the Act is not applicable to 
such restricted title. 


THe facts appear in the judgment. 
P. S. Joshi, for the appellant. 


BHOLE J. One Waman Vithal Kulkarni, the owner of the seven suit pro- 


-perties, which ‘included six fields and a house on the Gaothan at village Bor- 
-gaon in. taluka Koregaon of district Satara, executed a possessory mortgage 


deed on July 31, 1894 for a sum of Rs. 325 in favour of one Vyankoji Sada- 
shiv Khajore. Vyankoji? s son Krishnaji executed an assignment of mort- 
gagee’s rights in the suit properties in favour of Hari Ramchandra Kulkarni 
on September 22, 1905 for equal sum. It, however, appears that in spite of 
the assignment of the mortgagee rights in all the seven suit properties Hari 
Ramchandra did not get possession of S. No. 122 and the house at Qao- 
than at Borgaon, though he was in possession of the other properties. Eknath | 
son of Krishnaji after his father’s death filed Civil Suit No. 308 of 1930 
against Rangnath Hari, Kulkarni, son of assignee Hari Ramchandra for re- 


‘covery of certain sum. A decree was passed in favour of Eknath. After 


several execution applications decree holder Eknath filed again Darkhast No. 
537 of 1942 and succeeded in bringing the five properties to sale which were 


‘auctioned on January 22, 1946.° A sale certificate was also issued after con- 


firmation of the sale on April 29, 1947 in favour of Eknath Krishnaji because 
he purchased those five properties. Eknath later transferred those five pro- 
perties to Housabai Vishnu Yadav, defendant No. 1 in the suit, with which we 
are concerned. : 

The plaintiff’s case in this suit is that his grandfather Waman Vithal 


“Kulkarni had mortgaged the suit property in favour of Vyankoji, predecessor- ` 


in-title of defendants Nos. 2 and 3 and that the mortgagee had enjoyed the 
usufruct of the mortgaged property and now he is entitled to sue for re- 
demption against these defendants as well as against defendant No. 1 who had 
acquired the- mortgagee’ s rights relating to suit properties later. The econ- 
testing defendant here is defendant No. 1.. According to her she is the ab- 
solute owner of the five properties because she had purchased them from de- 
fendant No. 2 and the father of defendant No. 3. She has further pleaded 
that she had no knowledge of the previous transaction and that therefore she 


"Decided, January 29, 1972. . Second decree passed by B. S. Pande, Civil Judge, 
Appeal No. 1124 of 1967, against the decision Junior Division, at Koregaon, in Original 
of N. A. Athalye, District J udge at Satara, Civil Suit No. 105 of 1964. 
in Appeal No. 888 of 1966, confirming the 
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is a bona fide purchaser for value without notice. It was further contended 
that the suit was barred by: art. 184 of the old Limitation Act and art. 61(d) 
-of the new Limitation Act. 

The learned Civil Judge, Koregaon, district Satara, who tried the suit held 
that the suit properties were mortgaged by the plaintiff’s grandfather Waman 
in favour of Vyankoji and that although the seven suit properties were given 
to the mortgagee, yet defendant No. 1 got only five properties when she pur- 
chased the property from Eknath on March 25, 1964. He further held that 
the suit is within limitation and that defendant No. 1 did not prove that she 
was ‘a bona fide purchaser for value without notice. Accordingly, therefore, 
he partly decreed the suit and ordered that after the plaintiff deposited Rs. 325 
the defendant shall deliver all the documents in her possession or power re- 
lating to the mortgaged property to him and that they shall also put the 
plaintiff in possession of the five properties. There was no order as regards 
S. No. 122’ and the house at Gaothan at Borgaon because the defendants did 
not obtain possession of the property. This preliminary decree was challenged 
in the District Court at Satara and the learned District Judge who heard 
the appeal observed that only one point as regards the necessity of the 
persons interested in the rights of the mortgagee being impleaded was con- 
tended before him. Because the persons who were interested in the rights of 
the mortgagee had not been impleaded, therefore the suit was liable to be dis- 
missed under O. XXXIV, r. i. The learned Judge found against the appel- 
lant because no authority had been shown to him to establish the fact that 
such a suit was liable to be dismissed. Accordingly, therefore, Mr. Athalye, 
the learned District Judge, dismissed the appeal. That order is now challenged 
here by original defendant No. 1. The only point therefore that arises here 
for consideration is to see whether the decree passed by the learned District 
Judge is according to law. 

The first point that is contended by Mr. Joshi, the learned advocate for the 
appellant is that the suit is not maintainable under O. XXXIV, r. 1 of the 
Civil Procedure Code because Hari Ramchandra Kulkarni or his legal repre- 
sentatives were not made parties to the suit. Defendants Nos. 2 to 5 only re- 
presented Krishnaji and it is, therefore, argued that the suit is bad for non- 
_ joinder of necessary parties and accordingly it should be dismissed. We have 
seen that originally Waman Vithal mortgaged the suit property in favour of 
Vyankoji and Vyankoji’s son Krishnaji assigned the mortgagee’s rights in 
favour of Hari Ramchandra Kulkarni. Later Krishnaji’s son Eknath got a 
decree and succeeded in bringing the suit properties of Rangnath Hari, son 
of the assignee, to sale. It is, therefore, argued that because the heirs of Hari 
Ramchandra are not the parties to the suit, therefore the suit is not main- 
tainable. Order XXXIV, r. 1 provides: 


“Subject to the provisions of this Code, all persons having an interest either in the 
mortgage-security or in the right of redemption shall be joined as parties to any suit 
_ relating to the mortgage.” ; 

It, therefore, appears from this Order that all the persons interested in the 
mortgage-security either primarily as mortgagees or derivatively by the ope- 
ration of law or by voluntary alienation as the transferee of the security or 
debt should be made parties to a suit relating to a mortgage. If not joined as 
plaintiffs they should be joined as defendants. The word ‘‘interest’’ in this 
rule includes also equitable interest. But the point is if all these persons who 
are interested in the mortgage-security were not made parties, what will be the 
consequences? Now this O. XXXIV, r. 1 is naturally subject to O. I, r. 9 of 
the Civil Procedure Code. Order I, r. 9 provides that no suit shall be de- 
feated. by reason of non-joinder of parties and under O. I, r. 10 the Court has 
power to add parties at any stage of the suit. But under s. 99 of the Civil 
Procedure Code no decree shall be reversed or substantially varied in 
appeal on account of any misjoinder of parties which includes also non- 
joinder unless it affects the merits of the case or the jurisdiction of the Court. 


i 
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‘The result, therefore, is that no suit relating to a mortgagé should be dis- 
missed by reason of non-joinder of parties unless the parties are necessary 
parties and the non-joinder affects the merits of the case. If the plaintiff re- 
fuses to add them as parties when objection to non-joinder is taken, that may 
be another ground. But if the parties are merely proper parties as distin- 
guished from necessary parties, the Court may, though the plaintiff refuses to 
‘add them as parties, proceed under O. I, r. 9 to deal with the matter in con- 
troversy so far as regards the rights and interests of the parties before it. 
Now the appellant had not raised, this contention which is now raised by | 
Mr. Joshi at any time before and for the first time it was raised before the first 
appellate Court. The non-joinder of legal representatives of Hari Ram- 
‘chandra does not also affect the merits of the case. 


‘Therefore; this suit cannot be said to be untenable for non-joinder of legal 
representatives of Hari Ramchandra firstly because they are not necessary 
parties as they cease to have any interest in the mortgage-security and second- 
ly because their absence does not affect the merits of the case or the juris- 
‘diction of the Court. This suit, therefore, cannot be defeated by reason of the 
non-joinder of the parties. In this view of the matter, therefore, the conten- 
tion of Mr. Joshi is without substance. 


It is then contended by Mr. Joshi that the suit is barred by limitation under 
art. 61(b) of the new Limitation Act. Under art. 61(b) a suit by a mort- 
gagee to recover possession of the immovable property mortgaged and after- 
wards transferred by the mortgagee for a valuable consideration can be filed 
only within 12 years from the time when the transfer becomes known to the 
‘plaintiff. It is argued that the plaintiff and his predecessor-in-title were aware 
of the assignment passed by the mortgagee in favour of Hari Ramchandra 
Kulkarni in the year 1905 and that they were also aware of the fact that the 
suit properties were purchased by Eknath Krishnaji in the auction sale in 
,1947. If that is so, then according to Mr. Joshi the suit is barred under art. 
61(b): Now what was assigned by Krishnaji son of Vyankoji, the first mort- 
gagee, was the mortgagee’s rights. They were assigned in 1905 in favour of 
Hari Ramchandra Kulkarni. Thereafter Krishnaji’s son Eknath got a decree 
‘against the son of the assignee, Hari Ramchandra and purchased the suit pro- 
-perties in the auction sale. In turn Eknath transferred those rights in favour 
of defendant No. 1. The point, therefore, that arises here for consideration is 
whether such a transfer would come within the purview of art. 61(b) of the 
new Limitation Act. We have seen that. Eknath had purchased the properties 
from the assignee and the assignee had got only the mortgagee’s rights and 
therefore the purchase was only of‘the mortgagee’s rights in respect of the five 
properties. These transfers also expressly purported -to have transferred 
nothing More than the mortgagee’s rights.’ If that is so, that is not the nature 
of interest that is contemplated in art. 61(b). 


What are the transfers that are intended by art. 61(b).2 The real test to 
find, the intention would be, did the transferee ask for and obtain an absolute 
right in the property and believe himself that he was having an absolute in- 
terest in it. The question, therefore, is whether the transferee from the mort- 
gagee took absolute interest or only mortgaged interest in it. So far-as the 
facts and circumstances of our case are concerned, the transfer was only of 
assignee’s interest and not absolute interest. Article 61(b) of the new Limita- 
tion Act therefore cannot be said to be applicable for such restricted title. ‘Tf 
the transferee does not profess or intend to take the transfer of an absolute 
interest or anything more than the qualified interest which the transferor is 
competent to alienate, there is no occasion for the Article to apply. In this 
view of the matter therefore the contention of Mr. Joshi is without substance. 

It is then contended by Mr. Joshi-that the appellant-defendant is a bona fide 
purchaser for value without notice. This contention also in my view is with- 
out substance because there is.ample evidence to show that the interest was of 
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mortgagee’s rights and the learned Civil Judge has abundantly made it clear 
in his finding. It cannot, therefore, be said that she was a bona fide purchaser 
for. value without notice. This contention also cannot be sustained. 

‘For the aforesaid reasons paererore this appeal is dismissed. No order 


as to costs. 
Appeal dismissed. 


Before Mr. Justice . Bhole. 


SAKHARCHAND BHUKANDAS GUJARATHI v. PUNJU CHINTAMAN 
WANTI.* 
Darkhast—Darkhast disposed of without fault of PIE P E TOP darkpizt by 
decree-holder whether a continuation of previous darkhast. : 


In a darkhast filed in 1929 by a decree-holder against the judgment-debtor, the 
latter’s three survey numbers were attached and brought to sale. Another decree- 
holder in 1932 filed a darkhast against the same judgment-debtor and attached 
another survey number and claimed fateable distribution of the aforesaid three 
survey numbers. This darkhast was however disposed of without any fault of 
‘the decree-holder. In a subsequent darkhast filed in 1942 by the latter decree- 
holder, before the darkhast filed in 1929 was disposed of, he prayed that the 
above three survey numbers should be attached and sold and the proceeds rate- 
ably distributed. On the judgment-debtor contending that the darkhast filed in 
1942 was time-barred, the question arose whether the darkhast filed in 1942 was 

` in continuation of the darkhast filed in 1932:— 
Held, that the darkhast -filed by the decree~holder in 1942 was in continuation 
. of the darkhast filed in 1932 and he was entitled to rateable distribution of the 
proceeds from the sale of the three survey numbers. 
| Chamava v. Iraya! and Chhattar Singh v. Kamal Singh, referred to. 


THe facts appear in the judgment. 


` A. T. Patil, for the appellant. 
` M. R. Kotwal and V. 8. Kotwal, for respondents Nos. 1, 2 and 4. 


_ BHOLE J. This appeal is directed against the order passed by the learned 
Assistant Judge, Dhulia, who allowed the appeal of the judgment-debtors and 
set aside the order of the trial Court and dismissed the decree-holder’s dar- 
khast No. 942 of 1942. The appellant obtained a money decree in Civil Suit 
No. 487 of 1922 on September 19, 1924. He filed several darkhasts from time 
.to time. In 1929 some other decree-holder filed. darkhast No. 929 of 1929 
against the present judgment-debtor for executing his decree. This was with 
a prayer to sell the judgment-debtor’s Survey Nos. 25/1, 32/1 and 33 situate 
at village Jirali, district Jalgaon. In this darkhast Survey Nos. 25/1, 32/1 
and 33 were ‘attached and brought to sale. The present appellant-decree- 
holder filed’ darkhast No. 745 of 1932 claiming to attach S. No. 55 of the 
judgment-debtor and for also rateable distribution of S., Nos. 25/1, 32/1 and 
33 in’ darkhast No..929 of 1929. , Under s. 73 of the Civil Procedure Code it 
however appears that darkhast No. '745 of 1932 was disposed of without any 
final order after realising part payment of the decree from the sale proceeds 
of S. No. 55 for no fault of the. decree-holder. 

The appellant then, filed darkhast No. 942 of 1942 on September 2, 1942 
with which we are concerned in this, appeal. He prayéd there that Survey 
Nos.. 25/1, .32/1 and 33 of the judgment-debtor’ should be attached and sold. 


~ *Decided,’ January ..31/February 1, 1972. Civil Judge, Junior Division, at pees 
Second Appeal No. 910 of 1964, against the in Darkhast No. 942 of 1942. 

decision of R. P. Salvi, Assistant Judge 1 (1981) 88 Bom. L. R. 1082. 

at Dhulia, in Appeal: No. 71 of 1962, setting 2 nee) I. L. R. 49 Al. 276, F.B. 

aside the order ` passed ‘by H. A. Cazi, Joint- 
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There the point arose whether it was in continuation of his old darkhast No. 745 
of 1932, which was disposed of for no fault of the decree-holder because the 
judgment-debtor had raised’ a contention that the darkhast was time-barred. 
The trial Court before whom darkhast No. 942 of 1942 proceeded held that it 
was not time-barred; that, on the other hand, it was in continuation of old 
darkhast No. 745 of 1932 and ordered that the other decree-holder should be 
given notices as to why rateable distribution of the assets realised in the old 
darkhast should not be awarded to the present appellant. The judgment- 
debtor went in appeal. . The learned- appellate Judge allowed the appeal and 
remanded the record and proceedings back with a direction to the trial Court 
to find out whether S. No. 25/1, 32/1 and 33 were also the subject-matter of 
darkhast No. 745 of 1982. If the question of rateable distribution of these 
survey numbers was also the subject-matter of the old darkhast then the in- 
stant darkhast with which we are concerned should be construed to be in con- 
tinuation of the old darkhast. If that question was not the subject-matter in 
the old darkhast then the instant darkhast was time-barred. 

The trial Court on remand found that the three survey numbers were also 
the subject-matter in Darkhast No. 745 of 1932. Accordingly, therefore, the 
execution proceeded. There was an appeal against that order. The learned 
Assistant Judge, however, found that the order of the trial Court was not 
proper because according to him old darkhast No. 745 of 1932 of the decree- 
holder was disposed of on June 24, 1940 by attachment and sale of Survey 
No. 55 belonging to the judgment-debtor. He held that in view of this dis- 
posal the attachment of the three survey numbers in darkhast No. 929 of 1929 
of the other decree-holder cannot come to the help of the appellant. It is in 
that view that he allowed the appeal and set aside the order of the trial Court. 

The decree-holder, therefore, has come here in appeal. The first ground on 
which this appeal will have to be allowed is this: When the first Court be- 
fore which the present darkhast was filed, held that the instant darkhast was 
in continuation of the old darkhast No. 745 of 1932, wherein it was requested 
that the assets of S. Nos. 25/1, 32/1 and 33' shall be reteably distributed, the 
judgment-debtor went in appeal. The first appellate Court allowed the ap- 
peal and remanded the papers back to the executing Court to find out again 
whether S. Nos. 25/1, 32/1 and 38 could be treated as attached in the old 
darkhast No. 745/1932. He also directed that if the answer to the first 
query by the. executing Court was in the affirmative, then he should consider 
the instant darkhast within limitation and proceed to execute the darkhast. 
Admittedly there was no appeal against this order. Evidently, therefore, the 
order of the first appellate Court, when it remanded the case back to the exe- 
euting Court directing it to treat the present darkhast in time if it came to 
the conclusion that S. Nos. 25/1, 32/1 and 33 were treated as attached in the 
old darkhast has become final. When there was no appeal against the order 
of the appellate Court, in my view another appeal again against the order of 
the executing Court which merely complied with the directions of the appellate 
Court .when it remanded the case back cannot be tenable. When there was 
no appeal against the order of remand and the direction of the first appellate 
Court, it means that the order has become final and that was binding on 
both the parties. On this ground therefore the appeal of the judgment-debtor 
again to prolong the execution to the first appellate Court cannot be said to 
be tenable. But this appeal of the-decree-holder will also have to be allowed 
on another ground. Both the Courts below. have found as a finding of fact 
that darkhast No. 745 of 1932 of the decree-holder was disposed of without the 
deecree-holder’s fault. The learned Civil Judge has observed that the record 
of the darkhast does not show that darkhast No. 745/1932 was disposed of. 
The endorsement on the decree shows that the decree holder was paid Rs. 475 
and odd. But.the darkhast was disposed of although it was only partly satis- 
fied. According to the learned Civil Judge the endorsement does not show 
that the decree-holder was in any way responsible for the disposal of this 
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darkhast. Because of this he held that the present darkhast was in continua: 
- tión of the old darkhast. Even in the order below darkhast No. 942 of 1942 
the learned Civil Judge has observed that on going through the prayer clause 
in darkhast application No. 745 of 1932 he found that the property sought 
to be attached and sold in darkhast was S. No. 55. The rojnama of that dar- 
khast also showed that there was a request for rateable distribution of the 
assets which were attached in darkhast’No. 929 of 1929 in darkhast No. 745 
of 1932. Survey Nos. 25/1, 32/1 and 33 which were attached in darkhast No. 929 
of 1929 were requested to be rateably distributed to the presént decree-holder 
as per darkhast’ No. 745 of 1932. He also observed after considering all the 
circumstances of the case that this rateable distribution after selling the pro- 
perties was not done and the decree-holder in the instant darkhast is not res- 
ponsible for the same. According to him there was no fault of the decree- 
` holder. In view of this finding it is difficult for me to accept what the learned 
Assistant Judge says. According to him the important point that fell for 
decision was: ‘‘what is the effect of the attachment in view. of the fact that 
regular darkhast No. 745 of 1932 came to be disposed of on 23.6.45? and no 
sooner darkhast No. 745 of 1982 was disposed of, it cannot be held according 
to him that the attachment of the three survey numbers in.the old darkhast 
would be of any help to the decree holder. This observation in my view is 
untenable. 

Section 73 of the Civil Procedure Code provides for the proceeds of exe- 
cution sale to be rateably distributed among decree-holders. The relevant 
portion thereof says: 

“Where assets are held by a Court and more persons than one have, before the 

receipt of such assets, made application to the Court for the execution of decrees 
for the payment of money passed against the same judgment-debtor and have not ob- 
tained satisfaction thereof, the assets, after deducting the costs of realization, shall 
be rateably distributed among all such persons:”. . 
The object of this section is to provide a cheap and expeditious remedy for 
the execution of money-decrees held against the same judgment-debtor by 
adjusting the claims of rival decree-holders without the necessity for separate 
proceedings. The object is also to prevent unnecessary multiplicity of execu- 
tion proceedings, to obviate, in a case where there are many decree-holders, 
each competent to execute his decree by attachment and sale of a particular 
property the necessity of each and every one separately attaching and sepa- 
rately selling that property. Since the imstant darkhast can easily be said 
to be in continuation of previous darkhast No. 745 of 1932 because it was dis- 
posed of without any fault of the decree-holder, the deeree-holder is entitled 
to rateable distribution of the proceeds from the sale of S. Nos. 25, 31/1 and 33 
of the judgment-debtor attached in darkhast No. 929 of 1929. The present 
darkhast was filed before darkhast No. '929 of 1929 was disposed of. The 
properties which were attached in darkhast No. 929 of 1929 can also be said 
to have been attached in darkhast No. 745 of 1932 as well as in the present 
darkhast. : 7 l 

In Chamava v. Iraya! this Court has observed that where the execution of 
a decree is ordered but owing to some interruption not attributable to the 
decree-holder himself, the order for execution cannot be carried out and sub- 
sequently on the removal of the interruption the decree-holder applies to carry 
out the previous order’of execution, such dn application is not a fresh appli- 
cation for execution: but merely. one to revive or to continue the previous 
execution proceedings. This view of our Court was also accepted by the Full 
Bench of Allahabad High Court in Chhattar Singh v. Kamal Singh*. Their 
Lordships held that where the execution of a decree has been suspended through 
` no act or default of the decree-holder he Has a right to ask the Court to revive 
and ecarry'through the execution proceedings which haye been suspended. It 


1 (19381) 33 Bom. L. R. 1082.. 2 (1926) I. L. R. 49 All. 276, F.B. 
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appears to me therefore that the trial Court was right in holding the present 
darkhast to be in continuation of the old darkhast and the learned Assistant 
Judge was wrong in setting aside that order. I, therefore, set aside the order 
passed by the Assistant Judge dated December 24, 1963 and restore the order 
of the darkhast Court, Joint Civil Judge, Amalner, dated January 11, 1962. 
Appeal allowed with costs. 
- The record and proceedings shall go to the darkhast Court immediately for 
disposal according to law. 
Appeal allowed. 


~ 


Before Mr. Justice Nain. . 


SADHU MAHADU JAGDALE v. TATYA SADHU JAGDALE.* 


Bombay Court-fees Act (Bom. XXXVI of 1959), Secs. 6(v), 6(vii)—Suits Valuation Act 
(VII of 1887), Sec. 8—Suit for partition of joint family property consisting of agri- 
cultural land—Property valued at twenty times survey assessment under s. 6(v) of 
Court-fees Act and for jurisdiction at market value -which was higher—Whether value 

. for Court-fees and jurisdiction not the same. \ 


The plaintiffs filed a suit for partition and separate possession of a share of 
joint family property which inter alia consisted of agricultural and non-agricultural 
lands. In the plaint the plaintiffs valued the agricultural property which was assessed 
to Government revenue at twenty times the survey assessment under para. (v) of 

_ s. 6 of the Bombay Court-fees Act, 1959, and for the purpose of jurisdiction they 
valued the same property at its market value which was very much higher than the 
value for purposes of Court-fees. It was contended, by the plaintiffs that as the 
suit was governed by para. (v) of s. 6 of the Bombay Court-fees Act, therefore under 
s. 8 of the Suits Valuation Act, 1887 (as applied to the Maharashtra State), the value 
for purposes of Court~-fees and jurisdiction was not the same:— 

_ Held, that the suit which was for partition and separate possession of a share of 
joint family property continued to be governed by para. (vii) of s. 6 of the Bombay 
Court-fees Act for the purpose of s. 8 of the Suits Valuation Act and, therefore, the 

-~ “value for Court-fees and for jurisdiction would be the same. 


TEE facts appear in the Judgment. 


‘ P. 8. Patankar, for the appellant-plaintiff No. 1. 
B. M. Deshmukh, for respondents Nos. 1, 3 & 4, defendants Nos. 1, 3, & 4. 


Nai J. This is an appeal by plaintiff No. 1 against the order dated June 
30, 1970 passed by the learned Civil Judge, Senior Division, Sholapur, hold- 
ing that he did not have exclusive pecuniary jurisdiction to try and decide 
the suit, that the learned Civil Judge, Junior Division, Mohol, had also juris- 
diction to try the suit, that under s. 15, Civil Procedure Code the suit must 
be instituted in the Court of the lowest grade competent to try it, viz. the 
learned Civil Judge, Junior Division, Mohol, and returning the plaint to the 
plaintiffs for presentation to the proper Court. Respondents Nos. 1 to 4 are 
the defendants in the same suit. Respondent No. 5 is plaintiff No. 2. 


` The plaintiffs filed the suit from which the present appeal arises for a de- 
claration that the suit properties belonged to joint family and for partition 
and separate possession of their 5/6th share in the said properties, and for 
other reliefs. The properties consist of agricultural land, non-agricultural 
land and movables. In the plaint the plaintiffs have valued the subject-matter 
of the suit for the purpose of Court-fees at Rs. 8,336.59, whereas for the 
purpose of jurisdiction they have valued the suit at Rs. 45,600. According to 
the plaintiffs, if the agricultural properties which are assessed to Government 


Decided, February 7, 1972. Appeal from Order No. 879 of 1970. 
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revenue are valued at twenty times the survey assessment under para. (v) of 
s. 6 of the Bombay Court-fees Act, 1959 (hereinafter referred to as ‘‘the Bom- 
bay Court-fees Act’’), the value for the purpose of Court-fees will be lower and 
if the same properties are valued for the purpose of jurisdiction at their 
market value, that value will be higher and the learned Civil Judge, Senior 
Division, Sholapur would have jurisdiction to the exclusion of the learned 
Civil Judge, Junior Division, Mohol. 

Paragraph (v) of s. 6 of the Bombay Court-fees Act provides that the 
amount of fee payable in a suit for possession of land, houses and gardens 
shall be computed according to the value of the subject-matter and where the 
subject-matter is land held on a permanent settlement or on a settlement for 
any period exceeding thirty years and pays the full assessment to Govern- 
ment, the value shall be deemed to be a sum equal to twenty times the survey 
assessment. Paragraph (v1) of s. 6 of the Bombay Court-fees Act makes pro- 
vision for suits to enforce a right of pre-emption and para. (æ) of s. 6 
provides for suits against mortgagee for recovery of property mortgaged and 
suits by mortgagee to foreclose the mortgage. Paragraph (vit) of s. 6 provides 
for suits for partition and separate possession of a share in ‘joint family pro- 
perty and states that the amount of fee payable in respect of such suits shall 
be computed according to the value of the share in respect of which the suit 
is instituted. Explanation to that paragraph provides that if the property in 
which a share is claimed consists of or includes any land assessed to land re- 
venue for the purpose of agriculture, the value of such land shall be deemed 
to be the value as determined under para. (v). 

There can be therefore no objection to the plaintiffs valuing the suit for the 
purpose of Court-fees at Rs. 8,836.59. In such valuation in respect of land 
assessed to land revenue, the value of the land will be a sum equal to twenty 
times the survey assessment. Different considerations however apply in valu- 
ing such suit for the purpose of jurisdiction. 

Section 8 of the Suits Valuation Act, 1887, (hereinafter referred to as ‘‘the 
Suits Valuation Act’’) in its application to the State of Maharashtra provides 
that in- suits other than those referred to in paras. (v), (vi) and (x) 
and cl. (d) of para. (xi) of s. 6 of the Bombay Court-fees Act where 
Court-fees are payable ad valorem, the value as determinable for the computa- 
tion of Court-fees and the value for the purpose of jurisdiction shall be the 
same. A suit for partition and separate possession of a share in joint family 
property is as I have stated hereinabove governed by Para. (vii) of s. 6 
of the Bombay Court-fees Act, and is a suit other than those governed by 
paras. (v), (vi) and (2) and cl. (d) of para. (zt) of s. 6. In a suit for 
partition and separate possession the value as determinable for the purpose of 
computation of; Court-fees and the value for the purpose of jurisdiction shall 
be the same. In this case therefore the value for the purpose of Court-fees 
being Rs. 8,386.59, the valie for the purpose of jurisdiction must also be the 
same and not the sum of Rs. 45,600, which is the value put by the plaintiffs 
in the plaint. 

It has been argued on behalf of the appellant that because the Explanation 
to para. (vii) of s. 6 provides that where some of the property to be 
partitioned is land assessed to land revenue, it shall be valued in accordance 
with the provisions of para. (w) of s. 6, therefore a suit for partition 
and separate possession of a share of joint family property is a suit governed 
by para. (v) of s. 6 of the Bombay Court-fees Act and therefore ‘under 
the provisions of s. 8 of the Suits Valuation Act the value for the’ purposes of 
Court-fees and for jurisdiction neéd not be the same, but for the purpose of 
jurisdiction the plaintiff is entitled to put the market value of agriculural 
land notwithstanding the artificial rule of valuation under para. (v) of 
s. 6 of the Bombay Court-fees Act. I am afraid I am unable to accept this 
argument. The Explanation to para. (vi) of s. 6 of the Bombay Court- 
fees Act undoubtedly provides that for the purpose of Court-fees the land 
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assessed to land revenue is to be valued as if it were a suit for possession of 
land. Nonetheless a suit for partition and separate possession of a share of 
joint family property does not become a suit for possession and does not fall 
under para. (v) of s. 6 of the Bombay Court-fees Act for the purposes of s. 8 
of the Suits Valuation Act. A suit for partition and separate possession of a 

share of joint family property continues to be governed by para. (vit) © 
of s. 6 of the Bombay Court-fees Act for the purpose of s. 8 of the Suits Valua- 
tion Act and the value for Court-fee and for jurisdiction must be the same. 


In the result, the appeal is dismissed with costs. 
Appeal dismissed. 


——— 


Before Mr. Justice Nain and Mr. Justice Gatne. 


-VISHWANATH REVANSIDDAPPA LINGSHETTI v. SHIVSHANKAR 
l BASAPPA NINGSHETTI.* 
Bombay Court-fees Act (Bom. XXXVI of 1959), Secs. 5, 8 14—Court-fees Act (VII of 
1870), Secs. 5, 12—Whether s. 5 of Bom. Act XXXVI of 1959 subject to ss. 8 & 14 
of Act. 


In cases where a decision is arrived at under s. 5 of the Bombay Court-fees Act, 
1959, it is open to the Court to revise it under ss. 8 and 14 of the Act at the 
instance of a party who was not before the taxing officer or the Court at the 
time the question was decided. 

Mohanlal Narottamdas v. Keshavlal Narottamdas,! disapproved. 
Gangaram v. Chief Controlling Revenue Authority, referred to. 


P. 8. Shah, for the appellants. 
M. L. Pendse, for the respondents. 
V. V. Albal, for the appellants. \ , 

M. L. Pendse, for the respondents. First Appeal No. 486 of 1962. 

U. R. Lalit and P. 8. Umbarje, for the appellant. First Appeal No. 526 
M. L. Pendse, for the respondents. of 1962. 


ŅFirst Appeal No. 422 of 1962, 


Narn J. In these three appeals the parties coming in appeal are claiming 
certain amounts of interest în the settlement of partnership accounts. The 
interest is either claimed on debit entries made in the personal accounts of 
the partners or on capital contribution in excess of the capital contribution of 
the other partners. The claim in First Appeal No. 422 of 1962 amounts to 
Rs. 15,425, in First Appeal No. 486 of 1962 it amounts to Rs: 14,278 and im 
First Appeal No. 526 of 1962 it amounts to Rs. 14,572. Mr. Pendse, appear- 
ing for defendant No. 11, who is a respondent in these appeals, has objected 
to the notes as to Court-fees made on the memordnda of appeal by the res- 
pective advocates for the appellants and to the valuation made in respect of 
ihe Court-fees. ) 

In substance the notes put by ‘the advocates in these three appeals state 
that the claims in appeal were not capable of valuation as they were regarding 
the interest which was not charged against defendant No. 11 and hence Court- 
fee of Rs. 30 was paid. It appears that the office of the Taxing Master has 
accepted such notes and has proceeded to charge a fixed Court-fee of Rs. 30 
in each of these appeals. 

In our opinion, the averments in these notes as to valuation are not factually 
correct. The amounts on which interest is claimed are ascertainable. The 
period for which the claim is made is also ascertainable. The period is from 
the date of suit to the date of the decree. The rate claimed is 6 per cent. 

*Decided, April 11, 1970. First Appeal 1 (1943) 45 Bom. L. R. 880. 


No. 422 of 1962 (with First Appeals Nos, 2 (1927) 29 Bom. L. R., 1511. 
486 and 526 of 1962.). 
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per annum. The amount of the claim in each of these appeals is capable of 
arithmetical calculation. The note that the claim is not capable of valuation 
is factually wrong. Under item 1 of Schedule I of the Bombay Court-fees 
Act, 1959, on a memorandum of appeal not otherwise provided for in the 


l Act an ad valorem Court-fee is to be paid on the amount of the value of the 


subject-matter in dispute. This amount being ascertainable and being ca- 
pable of arithmetical calculation, as we have indicated. above, a proper Court-fee 
under item 1 of Schedule I ought to have been paid. 

Mr. Albal, appearing for the appellants in Appeal No. 486 of 1962, gave us 
the analogy ‘of future mesne profits and contended that on a claim for future 


'mesne profits no ad valorem Court-fee was payable. Section 13 provides that 


in a suit for recovery of possession of immoveable property and mesne profit 
or for mesne profits or for an account or the amount being ascertained the 
Court-fee has to be paid on the difference between the amount on which it is 
paid and the amount which is found due. In an appeal this question would 
not arise. By the time an appeal is filed the mesne profits have already been 
ascertained and the amount of the subject-matter in dispute has been ascer- 
tained and an ad valorem Court-fee under s. 13 would have to be paid. There 
is, therefore, no substance in this argument of Mr. Albal. 

In view of the fact that we have come to the conclusion that Court-fee is 
payable under item 1 of Schedule I of the Bombay Court-fees Act, 1959, we 
order that in First Appeal No. 422 of 1962 the appellants shall pay an ad 
valorem Court-fee under that item on an amount of Rs. 15,425 which the 
appellants claim in the appeal. Similarly, in First Appeal No. 486 of 1962 
the appellants value their claim at Rs. 14,278 and they are ordered to pay an 
ad valorem Court-fee under item 1 of Schedule I on that amount. Similarly 
in' First Appeal No. 526 of 1962 the appellants value their claim at Rs. 14,572 
and they are ordered to pay an ad valorem Oourt-fee under item No. 1 of 
Schedule I on that*‘amount. The amount of the Court-fee shall be paid within 
a fortnight. In the meanwhile, the appeals shall stand stayed. If the amount 
of the Court-fee “is not paid within the stipulated period, the appeals shall 
be put up for further orders. 

Before parting with these matters we deal with an additional point taken 
up by Mr. Lalit in First Appeal No. 526 of 1962. 

In this matter, the advocate for the appellant had made a similar statement 
that the amount of the claim was not ascertainable and that he was liable 
to pay a Court-fee of Rs. 30. It appears that before making this statement 
he had paid a Court-fee of Rs. 350.50. He later made a claim for refund 
of Rs. 320.50,.0n which the learned Deputy Registrar of this Court acting 


_as the Taxing Officer accepted the note as to Court-fee made by the advocate 


and ordered that a sum of Rs. 320.50 be refunded to the appellant. 

The contention taken before us by Mr. Lalit on behalf of the appellant was 
that in this appeal there had been an adjudication nnder s. 5 of the Bombay 
Court-fees Act, 1959, which was final and, therefore, we could not revise the 
amount of Court-fees and order the difference to be paid. Section 5(2) pro- 
vides that when any difference arises between the officer whose duty is to see 
that any fee is paid under the Act and any suitor or his pleader, as to the 
necessity of paying a fee or the amount thereof, the question shall, when it 
arises in the High Court, be referred to the taxing officer whose decision thereon 
shall be final subject, of course, to a revision application made within 60 days 
from the date of the decision, by’ the suitor to the Court. Section 5 makes 
further provisions with regard to such questions arising in the City Civil 
Court, Bombay, the Presidency Small Cause Court at Bombay and other 
Courts. Mr. Lalit. contended that in his case the Deputy Registrar had al- 
ready made an order adjudicating the amount and this had become final and 
eould not be reopened by the Court. This contention, however, does not ap- 
pear to be correct. Section 8 of the Bombay Court-fees Act, 1959 provides 
that if the Court is of the opinion that the subject-matter of any suit has 
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been wrongly valued or if an application is made to the Court for the revision 
of any valuation made, the Court may revise the valuation and determine the 
correct valuation and may hold such inquiry as it thinks fit for such purpose. 
Section 9 prescribes for investigation to ascertain proper valuation. Section 
10 provides for powers of persons making inquiry under ss. 8 and 9. Section 
11 provides for costs of inquiry as to valuation and refund of excess fee. 
Section 14 provides that every question relating to valuation for the purpose 
of determining the amount of any fee chargeable under Chapter III of the 
Bombay Court-fees Act, 1'959 shall be decided by the Court in which such 
plaint or memorandum, as the case may be, was filed and such decision shall 
be final as between the parties to the suit. It is clear that while a decision 
under s. 5 was final as between tlie suitor and the taxing officer, it was not 
made final between the parties to the litigation; whereas a decision under ss. 
8 and 14 alone was made final as between the parties to the suit. This 
elearly indicated that the provisions of s. 5 were subject to the provisions ‘of 
ss. 8 and 14. Mr. Lalit, however, contended that s. 8 was not applicable to 
the High Court as express provision had been made in s. 5 with regard to the 
High Court. There is some support for this view in the judgment of Sir 
John Beaumont, C.J., sitting as a single Judge in the case of Mohanlal Narot- 
tamdas v. Keshavlal Narottamdas,! where the learned Chief Justice appears - 
to have taken the view that s. 12 of the Indian Court-fees Act, 1870 applied 
to Courts other than the High Court. We might here point out that s. 5 of 
the Indian Court-fees Act,‘1870 corresponds to s. 5 of the Bombay Court-fees 
Act, 1959, and s. 12 of the said Act corresponds to ss. 8 and 14 of the Bombay 
Court-fees Act, 1959. Section 12 provides that every question relating to 
valuation for the Purpose of determining the amount of any fee chargeable 
under Chapter III on a plaint or memorandum of appeal, shall be decided 
by the Court in which such plaint or memorandum, as the case may be, is 
filed, and such decision shall be final as between the parties to the suit. It 
would, therefore, seem that the words of s. 14 of the Bombay Court-fees Act, 
1959 and of s. 12 of the Indian Court-fees-Act, 1870 make the decision of the 
Court under s. 14 of the Bombay Court-fees Act, 1959 and s. 12 of the Indian 
Oourt-fees Act, 1870 alone final between the parties, while a decision under 
s. 5 of both the Acts is made final only between the suitor and the taxing 
officer. With great respect to the learned Chief Justice, we do not subscribe 
to the view taken by him in the above judgment. There is nothing in s. 12 of 
the Indian Court-fees Act, 1870 to restrict its application to Courts other than 
the High Court. Similarly there is nothing in ss. 8 and 14 of the Bombay 
Court-fees Act, 1959 to restrict the application of these sections to Courts other 
than the High Court. Express reference to several Courts in s. 5 of both these 
Acts pertains only to the fmality of the decision of the taxing officer between 
him and the party lable to pay Court-fees and not between the parties to 
the litigation. In our opinion, s. 5 of both the Acts serves a distinct purpose 
and an adjudication thereunder is liable to be revised under ss. 8 and 14 of 
the Bombay Act and s. 12 of the Indian Act. ; 

Mr. Lalit also drew our attention to the judgment of this Court in the case 
of Gangaram v. Chief Controlling Revenue Authority”. In that case the suitor 
had filed an appeal against a decision on the question of Court-fees made 
against him by a single Judge of this Court to whom the matter had been 
referred by the learned Chief Justice on a reference by the taxing officer. 
It was held that once a decision was taken under s. 5 it was not open to the 
suitor to file an appeal against the said decision. The appeal is after all a 
creature of the statute and no appeal was provided for in s. 5. We have no 
quarrel with this judgment to the extent to which it goes, but, in our opinion, 
that did not take:away the right of the Court under s. 12 of the Indian Court- 
fees Act, 1870 to revise the Court-fees. Similarly, a decision under s. 5 of 
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the Bombay Act does not take away the right of the Court to revise the Court- 
fees under ss. 8 and 14 of that Act. Section 5 of the Bombay Court- 
„fées Act is, as s. 5 of the Indian Court-fees Act, 1870 also is, subject to an 
order of the Court, either under s. 12 of the Indian Court-fees Act, 1870, 
or under ss. 8 and 14 of the Bombay Court-fees Act, 1959. We reject the 
contention that in cases where a decision has been arrived at under s. 5, it is 
not open to the Court to revise it under ss. 8 and 14 of the Bombay Court-fees 
Act at the instance of a party who was not before the taxing officer or. the 
Court at the time the question was decided. That was an ex-parte decision 
so far as that party was concerned and an ex-parte decision of a Court is 
always liable to be vacated or revised. 


In the result, we reject the contention of Mr. Lalit and hold that it is open 
to us to revise ‘the amount of the Court-fee under ss. 8 and 14 of the Bombay 
Court-fees Act, 1959 and accordingly we have made the above order. 


; 4 Order accordingly. 


CRIMINAL REVISION. 


Before Mr. Justice Bhole. 


YASHODABAI KESHAV THAKUR DESAI v. BHASKAR 
MORESHWAR KAMAT.” 


Criminal Procedure Code ( Act V of 1898), Secs. 252, 253—-Magistrate before framing 
_charge in proceedings under s. 252(1) must ask complainant whether he desires more 
witnesses‘ to be examined—Result of failure to do so. 


In proceedings instituted under s. 252(1) of the Criminal Procedure Code, 1898, 
the fact that the complainant does not keep all his witnesses present when the ac- 
cused appears before the Magistrate, does not necessarily mean that he does not 
want to examine all his witnesses. Therefore, the Magistrate -before closing‘ the 
evidence before framing a charge, must ask the complainant if he wants more of his 
witnesses to be examined to support his complaint, Failure on the part of the Magis- 


trate to do so will result in non-compliance with the requirement of s. 252(1) of 
the Code, 


Tur facts appear in the judgment. 


M. R. Gaonkar, for the original complainant. 
Kumar ‘Mehta with Kishore D. Shah, for the accused. 
. M. B. Kadam, Assistant Government Pleader, for the State. 


- BHOLE J. The complainant, who is the landlady of the house and who is 
prosecuting her tenant, accused, for offences under ss. 328, 341, 354, 504 and 506, 
Indian Penal Code, has come here in revision against the order of discharge 
passed by the learned Presidency Magistrate, 12th Court, Bandra, Bombay. 
The accused lives in the building belonging to the complainant and it is 
known as Krishna Bhuvan situate at Hindu Colony, Dadar. The accused who is 
an Inspector in the Customs Department at Bombay is tenant, occupying a block 
on the second floor of the said building. On December 25, 1970 at 5 p.m. the 
complainant went to her building to see her goods on the terrace as well as 
_to inspect it. At the time when she was going down by the iron ladder from 

‘the third floor to the terrace on the second floor, the accused caught hold of 
her hand and pushed her and prevented her from going to the terrace. It 
is also her case that he assaulted her on the left side of the breast. He then 
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‘asked his ‘wife to bring a stick. But when the complainant shouted, the 
people gathered there. According to her the accused told her that the terrace 
:was in his exclusive. possession and that she had no right to go there at all. 
The accused’s wife and other persons who gathered there intervened and the 
accused was taken to his block. The complainant, therefore, went and re- 
ported about this incident to Matunga Police Station. She was sent to Sion 
Hospital and was treated there. La 

The learned Magistrate before framing the charge took the evidence of the 
complainant as well as her witness one Nilam Khot. It appears that some 
litigation is also going on in the Court of the Small Causes between the parties. 
The acensed had filed a suit for declaration that he is tenant of the terrace 
also and for an injunction against the landlady. He also obtained the in- 
junction. on December~19, 1970 by which he was allowed to use the terrace 
_ without any intervention of the landlady. The learned Magistrate after con- 

sidering the evidence of the complainant as well as her witness appears to 
have mis-construed the order of injunction which is also on record. Accord- 
ing to the learned Magistrate the complainant had no right to go to the ter- 
race at all; that the accused on the other hand had every right to prevent her 
from going to the terrace and that if the accused did any act in his right to 
defend his property, he cannot be said to have committed any offence. This 
impression of the learned Magistrate is quite contrary to what the injunction 
is. The injunction obtained by the accused is that the landlady should not 
restrain the accused from going to the terrace. There is no injunction that 
the landlady is prohibited from using the terrace or going to the terrace. The 
learned Magistrate, therefore, appears to have construed the evidence not 
only of the complainant but also her witness from the view that he had taken 
of the injunction. He has, therefore, committed an error by approaching the 
evidence in an improper manner. ” 

Under s. 252(/) of the Criminal Procedure Code, in any case instituted 
otherwise than on ʻa police report, when the accused appears or is brought 
before a Magistrate, such Magistrate shall proceed to hear the complainant 
(if any) and take all such evidence as may be produced in support of the 
prosecution. Evidently, therefore, the Magistrate has to proceed to hear the 
-complainant and also hear all the witnesses that might be produced by him 
in support of the complaint. So far as the present complaint is concerned, 
the complainant cited as many as six witnesses. Only one witness, however, 
appears to have been examined at the trial. The Magistrate has not en- 
dorsed that the complainant did not want to examine any other witness. 
But the learned advocate for the respondent contends here that she ought to 
have examined all these witnesses cited by her in the complaint on the same 
day and the fact that she did not keep her witnesses present’ shows that she 
did not want to examine any further witnesses. But the record does not 
show that the complainant was not willing to examine her other witnesses. 
Under s. 252(/) of the Criminal Procedure Code the Magistrate shall pro- 
ceed to hear the complainant and take all the evidence’ as will be produced. 
Before closing the evidence before charge, in my view, it was necessary for 
the Magistrate to ask the complainant if she wanted more of her witnesses 
to support her complaint. Because the complainant did not keep all the wit- 
nesses present on that day, therefore, it does not necessarily mean that she 
did not want to examine all the witnesses. The record, therefore, clearly 
shows that the learned Magistrate has also not complied with the require- 
ment of s. 252(7) of the Criminal Procedure Code. 

We have on record the complaint of the complainant which clearly makes 
out a case against the accused. We have also her evidence on oath as well 
as the evidence of Nilam Khot. Both of them did depose about the going 
of complainant to her building; she was on the terrace of the third floor: 
she went down to the second floor using the stair-case; when she was using 
the iron stair-case going down.to the. second floor, the aceused rushed at her; 
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the accused caught hold of her and ,drove her out and the complainant 
started shouting. Now the point, therefore, that: arises here for considera- 
tion is whether all this evidence is or is not enough to frame a charge against 
-the accused. Under s. 253(7). of the Criminal Procedure Code if upon 
‘taking all the evidence referred to in s. 252 and making such examination 
: (if any) of the accused as the Magistrate thinks necessary, he finds that no 
case against the accused has been made ont which, if umrebutted, would 
-warrant his conviction, the Magistrate shall discharge him. The point is 
whether the evidence as it is, is or is not enough, if unrebutted, to warrant 
a conviction of the accused. In my view the evidence is quite adequate. 
The Magistrate under s. 253(/) of the Criminal Procedure Code has no 
power to pass an order until he examines all the witnesses produced by the 
complainant. The record shows that he has not so examined all the wit- 
nesses. The order of discharge can be made, when, according to the wording 
of the section, no case has been made out, which if unrebutted, would warrant 
the conviction of the accused. In my view there is evidence, which, if un- 
rebutted, would justify the conviction. If that is the case, then it is always 
better to frame a charge and dispose of the case finally than to discharge the 
accused. So far as the present case is concerned, the complaint prima facie 
discloses the offence; the evidence led by her also discloses the offence; the 
charge made against the accused by the complainant cannot be said to be 
groundless; it is not that the complainant’s complaint is such that the Magis- 
trate can come to the conclusion that the defects, if any, in the complainant’s 
case cannot be made good even if all her other witnesses state everything in 
her favour. The complaint in my view cannot be said to be groundless unless 
the evidence of not only the witness who is examined but also of those who 
are to be examined is fully appraised. It does not therefore appear to me, 
that the order of the learned Magistrate is proper. 

Mr. Mehta, the learned advocate for the respondent, invited my attention 
to Emperor v. Parashram Bhika! That was a case where one Rupchand had 
filed a suit against one Jaffar Alli. Rupchand was the complainant and Jaffar 
Alli the accused. The suit was postponed for settlement to March 14, 19382. 
‘The complainant alleged that on that day accused Nos. 1, 2 and 3 came to his 
house under’ the pretext of settling the matter. They over-powered the com- 
\plainant by throwing him down and snatching away an account book from 
him, which was mentioned for the purpose of settlement. Accused No. 3 ran 
away with the book and accused Nos. 1 and 2 followed him. They ran to the 
„motor car in which accused Nos. 4 and 5 (police constables) were sitting, the 
complainant pursuing them. Accused Nos. 4 and 5 tore the book and gave 
some pages to,accused No. 1 and some to accused No. 2. Accused No. 2 went 
away in a motor car. Accused Nos. 4 and 5 arrested the complainant and 
forcibly took him to the Police Station along with accused No. 1. The com- 
plainant prosecuted accused Nos. 1-8 under ss. 395, 323, 451 and 342 of the 
Indian Penal Code read with s. 114, and accused Nos, 4 and 5 under ss. 395, 
3842 and 220 read with s. 114 of the Code. The trial Magistrate recorded the 
evidence for the prosecution and came to the conelusion that there was no 
evidence of conspiracy between accused Nos. 4 and 5 and the other accused to 
help the latter. He, therefore, discharged accused Nos. 4 and 5 under s. 253, 
Criminal Procedure Code and framed charges against aecused Nos. 1, 2 and 
3. The Sessions Judge set aside the order of discharge passed by the Magis- 
trate and directed that accused Nos. 4 and 5 be committed for trial to the 
Court of Session along with accused Nos. 1 to 3. There was, therefore, revi- 
sion application to this Court. Mr. Justice Broomfield, who delivered the 
judgment after referring to the other cases and also Manikka Padayachi v. 
.King-Emperor,? has observed as follows (p. 251): 

“Manikka Padayachi v. King-Emperor was also cited as laying down the proposi- 
tion that whenever the evidence is of such à nature that the guilt of the accused can 
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be held to be proved or disproved only as the result of the valuing and weighing it, 
the Magistrate must commit the accused to the Sessions; but if the evidence be of such 
a nature that no reasonable person would ever on that evidence hold the accused 
guilty he must be discharged under s. 209. That is the judgment of a single Judge and 
it-appears to us to go farther in limiting the discretion of the Magistrate than the deci- 
„sions of this Court would warrant. The view we take is that the Magistrate is both 
entitled and bound to value and weigh the evidence and that, if he disbelieves the 
evidence and makes an order of discharge, the question whether it ought to be set 
aside in revision depends on whether it is a reasonable order, the criterion being, not 
whether the revising Court agrees with it, but whether it is rational in the sense that 
it cannot be fairly described as perverse or manifestly contrary to the evidence.” 

It is, therefore, contended by Mr. Mehta that the order of the Magistrate 
from the point of view of this ruling is quite a reasonable order and accord- 
ing to him it is rational in the sense that it cannot be fairly deseribed as 
perverse or manifestly contrary to evidence. I do not think so. The learned 
Magistrate appears to have misconstrued the order of injunction and thought 
that it is a prohibitory order and therefore the accused can do anything to 
prevent his landlady from going on the terrace. It is only on this approach 
that he appears to have assessed the evidence. The complainant’s evidence as 
well as the evidence of her witness do prima facie show that the offence was 
committed by the accused. The evidence is such that if it is unrebutted, it 
can lead to the proof of the guilt of the accused. In that view of the matter, 
therefore, the order passed by the learned Magistrate is erroneous. 

I, therefore, allow this revision application, set aside the order of discharge 
passed by the learned Magistrate and send back the record and proceedings to 
the lower Court for disposing of ‘the case according to law. 


Rule made absolute, Application allowed. 


Before Mr. Justice Bhole. 


GULABRAO WAMANRAO PATIL v. S. D. RAJE.” 

Criminal Procedure Code (Act V of 1898), Sec. 503—Complaint against accused under 
s. 500, Indian Penal Code for defamatory matter published about Minister in State 
Government—Application for examination of Minister on commission—Maintainability 
of application. 


A complaint was filed against the accused under s. 500 of the Indian Penal Code, 
1860, for publishing defamatory matter relating to a Minister in the State Govern- 
ment, An application was made for issue of commission for the examination of the 
Minister under Chapter XL of the Criminal Procedure Code, 1898, on the ground.that 
his attendance in Court could not be procured without considerable delay and great 
inconvenience as he was engaged in matters of national and State importance and in 
public duties:— ; 

Held, that the reasons given for the examination of the Minister on commission 
were not good reasons at all“for dispensing with his attendance under s. 503 of the 
Criminal Procedure Code, and. 

that, therefore, he should be examined in Court. 

Dharmanand v. State of U. P.,! referred to. 


Tue facts appear in the judgment. 


Y. 5. Chitale, with D. K. Ghaisas, for the petitioners. 
V. H. Gumaste, Government Pleader, for the State. 


BHOLE J. The original accused Nos. 1 and 2 being aggrieved by the order 
. passed by the ‘learned Additional Sessions Judge, Jalgaon directing commis- 
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sion to be issued for the examination of the Hon’ble Minister for Education, 
Shri Madhukarrao Chowdhari, as a witness for the prosecution have come 
here in revision. A defamatory mutter-was. published in a weekly called 
“Janashakti” published from Jalgaon on-December 17, 1970. The impugned 
article was captioned ‘‘Bridge will shift where Ministers stray’’. The Public 
Prosecutor, Jalgaon after obtaining the necessary. sanction filed a complaint 
under s. 500, Indian Penal Code against the applicants. On the day when the 
‘hearing was fixed it was argued that the Hon’ble Minister Shri. Chowdhari, 
who was said to have been defamed was an essential witness and that he should 
be examined. It was conceded that he should be examined at least once before 
the charge and that he may not be examined after the charge. The prosecu- 
tion then filed an application stating that the witness was a public servant 
with.several preoccupations and public duties to attend to and that his pre- 
sence in'the Court could not be procured without unreasonable amount of de- 
lay and inconvenience. It was also mentioned that the witness being a Mini- 
ster has heavy responsibilities and, has to deal with the matters of national 
importance. It is, therefore, not -possible for the witness to attend the Court 
with short notice because he has to be at State headquarters for his public 
duties. It is therefore not possible for the witness to leave Bombay 
for Jalgaon to give evidence as a witness. In that view of the matter, 
therefore, the Public Prosecutor applied for issue of commission for the exa- 
mination of the witness, since his presence could not be procured without 
delay and inconvenience to the Court; it was requested that the commission 
shall, be issued in accordance with the provisions of Chapter XL of the Code 
of Criminal Procedure. 

' The learned Additional Sessions Judge agreed that it was necessary for the 
Court to watch the demeanour of the witness for proper decision and that the 
accused should also be given a reasonable opportunity to test the veracity of 
the witness by effective cross-examination. He further agreed that witnesses 
like the President, the Vice-President and the Governor are allowed the pri- 
vilége to be examined on commission only on the ground of status and not on 
the’ ground of public duties. Conceding that -the examination of the Hon’ble 
Minister is necessary in this case for the ends of justice, he is of the view 
that if the witness attended the Court at Jalgaon, great inconvenience to him 
in the exercise of his public duties would be caused and that it will not be in 
public interests, if he leaves his duties at Bombay. The learned Judge is 
also of the view that the witness has to discharge his official duties and has 
to attend official functions and that, therefore, his presence in Court cannot 
be procured without inconvenience and delay ; ; In that view of the matter, 
therefore, he held that the circumstances of the case fulfil the conditions laid 
down in s. 503 of the Criminal Procedure Code. It was, therefore, according 
to him proper and reasonable to order the examination of the Hon ‘ble Mini- 
ster on commission. He, therefore, allowed the application of the Publie Pro- 
‘secutor and ordered that ‘commission be issued for the examination of the 
witness Shri Madhukarrao Chowdhari. This order, therefore, is challenged 
here. by the two accused. The point, therefore, that arises here for considera- 
tion is to see whether the impugned order is proper or not. 

Section 503 of the Criminal Procedure Code is as follows: 

“593, (1) Whenever, in the course of any inquiry, trial or other proceeding under 
this Code, it appears to a High Court, Court of Session, or any Magistrate that the 
examination of a witness is necessary for the ends of justice; and that the attendance 
of such witness cannot be procured without an amount of delay, expense or inconveni- 
ence' which, under the circumstances of the case, would be. unreasonable, such Court 
or „Magistrate may dispense with such attendance. and may issue a commission for the 
examination .of the witness in accordance with the provisions of this Chapter: 

Provided that where the examination of the President or the Vice-President or the 
Governor of a State asta witness ‘is necessary for the ends of justice, a commission shall 
be issued for the examination of such witness.” 

B.L.R.—46, 
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The reasons given by the learned Publie Prosecutor in his application re- 
questing that the Hon’ble Minister should be examined on commission are, in 
my view, not good’reasons at all. According to his application the attendance 
of the Minister who is engaged in matters of national and State importance 
and who is engaged in duties which are public duties and who is, therefore, 
busy cannot be procured in Court without considerable delay and great I0- 
convenience. These are not certainly good reasons for avoiding the attend- 
ance in Court; these are not grounds for the purpose of examining a witness 
on commission under the provisions of s. 503 of the Criminal Procedure Code. 
It is conceded that the witness in this case has to be examined and that his 
examination is necessary for the ends of justice. In fact he forall practical 
purposes is the complainant in this.case because it is alleged that the imputa- 
tions made against him in the article that was published are defamatory. If 
the reasons that are given by the Public Prosecutor are good under s. 503, 
the very same reasons would also be always available to other witnesses who 
may be holding high posts in Government offices or in business houses or who 
may be in other occupations. The time and work of such witness is as im- 
portant to his office and also to the nation, as it would be to the Minister in his 
duties as a Minister. It appears to me, therefore, that the grounds given in 
his application by the learned Public Prosecutor, Jalgaon for the examina- 
tion of the witness under s. 503, Criminal Procedure Code are not good. 


The Supreme Court in Dharmanand v. State of U.P.' has observed as under 
(p. 598): 

“|..As a general rule it may be said that the important witnesses on whose testi- 

mony the case against the accused person has to be established, must be examined in 
Court and usually the issuing of a commission should be restricted to formal witnesses 
or such witnesses who could not be produced without an amount of delay or inconveni- 
ence unreasonable in the circumstances of the case. The idea of examining witnesses 
on commission is primarily intended for getting the evidence of witnesses other than 
parties principally interested such as a complainant or any person whose testimony 
is absolutely essential to prove the prosecution case. In short, witnesses in a criminal 
case should not be examined on commission except in extreme cases of delay, expense 
or inconvenience and in particular the procedure by way of interrogatories should be 
resorted to in unavoidable situations. The discretion to be used by the Magistrate is a 
judicial one and should not be lightly or arbitrarily exercised.” 
Evidently, therefore, the provisions of s. 508 have to be sparingly used. The 
section is to be implemented only in cases where it is absolutely essential and 
necessary. As a general rule every witness ought to be present in Court where 
the case is tried because of the various advantages that are derived by such 
presence not only to the Court but also to the accused. So far as this case is 
concerned, this 1s not, therefore, a case where exception to the general proce- 
dure can be made. Since he is the principal witness, he will have to be exa- 
mined in Court. He is not a formal witness. The reasons given by the Pub- 
lic Prosecutor in his application do not show that this is an extreme case espe- 
cially when it is shown that the witness often visits Jalgaon. The reasons do 
not show that the Hon’ble Minister’s presence can be obtained only at great 
expense and at great inconvenience. 

The learned Government Pleader contends here that the observations of the 
Supreme Court in the case referred to were in respect of an appeal in the 
year 1954. He further contends that in 1954 the Magistrate was not em- 
powered to pass an order under s. 503, Criminal Procedure Code. But it was 
the District Magistrate or a Presidency Magistrate who was empowered to pass 
such an order, According to the learned Government Pleader those observa- 
tions of the Supreme Court being in the appeal of the year 1954 would not be 
applicable. He is in that way, therefore, trying to distinguish the observations 
made by the Supreme Court. I cannot, however, accept this contention for 


1 [1957] A. I. R. S.C. 594. 
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the obvious reason that the whole of s. 503 was there in the Code except the 
amendment which was then made in the year 1955. Instead of words ‘‘ District 
Magistrate,’ or ‘‘Presidency Magistrate’’, the words ‘‘or any Magistrate’’ after 
the words ‘‘Court of Session’’ were substituted: That will not’ make any dif- 
ference at all: The proviso also was added by Act 56 of 1955. The proviso 
clearly shows that the Legislature did not ‘intend to make an: exception of a 
Minister. The only exception made by the Legislature by the proviso is the 
President, the Vice-President and ‘the Governor of a State. The intention of 
the Legislature behind incorporating the proviso- seems to be that it did not 
intend to make a: Minister or any other dignitary an exception in the matter 
of his attendance in a Court of law. All others have to be present in Court 
as witnesses except those who cannot be procured for reasons given in s. 503. 

It appears to me, therefore, that the discretion exercised by the learned 
Additional Sessions Judge is not a judicial one; he seems to have exercised it 
arbitrarily and without any good grounds. This a therefore, will 
have to be allowed.’ 

I, therefore, set aside the order passed by the lemni Additional Sessions 
Judge, J algaon arid direct him to proceed with the case according to law. 


Rule absolute. > Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Bhole. 


SHAMSADBI NAGA PINJARI v. GUNVANTIBAT RAMSNEHI.* 


Indian Evidence Act (I of 1872), Sec. 114, ill. (e)}—Endorsement of refusal made by post- 
man on registered letter—Whether Court can-draw presumption that endorsement 
made correctly by postman—General Clauses Act (X of 1897), Sec. 2T. 


An endorsement made by.a postman on the cover of a registered letter containing 
a notice, that the letter was refused, entitles the Court to hold under the presumption 
in illustration (e) of s. 114 of the Indian Evidence Act, 1872, that the endorsement 
was made by the postman and it was correctly made. If, however, there is some 
evidence to rebut this presumption a different finding will follow. 

Gobinda Chandra v. Dwarka Nath,! dissented from. 

Butto Kristo v. Gobindaram Marwari? Vaman v. Khanderao? and Sushil Kumar 

v. Ganesh Chandra,4 referred to. 


THE facts appear in the judgment. 


M. R. Kotwal, for y. S. Kotwal, for the Jaioner, ' 
'K. J. Abhyankar, for respondent No. 1. 


BHOLE J. . The petitioner here is a tenant, who has- been ejected by the 
decree of the District Court, Dhulia in appeal from the judgment and decree 
passed by the Civil Judge (Junior Division), Taloda. The petitioner-defen- 
dant is a monthly tenant at a rent of Rs. 4 per month. The petitioner did 
not pay rent and she was, therefore, according to the landlady in arrears of 
rent from September 12, 1962. Because she was in-arrears of rent therefore 
a notice of payment was issued to her on June 21, 1965, but it was refused. 
Because there was no compliance on the part ‘of the petitioner therefore the land- 
lady filed a suit on July 26, 1965 on two grounds. The first ground was that 
the petitioner was in arrears of rent for a period more than six months. The 
second ground was that she wanted the premises for personal requirement. 

*Decided, September 21, 1971. Special 2 [1939] A. I. R. Pat. 540. 
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The petitioner contested the claim of the landlady by stating that she had not 
refused the notice at all; that on the other hand she had paid Rs. 254, which 
amount was not accounted for and that the landlady- had also refused to accept 
fous money orders: ‘On the basis of these pleadings the trial Court framed a 
number of issués -and found as a fact that the landlady had established that 
. the petitioner was a wilful defaulter for more than six months from September . 
12; 1962; but the landlady did not establish that she required the suit premises 
reasonably and bong fide for her own use; and it was held that the amount of 
Rs. 86 from September 12, 1963 to February 11, 1965 and the amount of 
Rs. 48 from July 12, 1965 to July 11, 1966 were due. As regards the issue 
of refusal of money orders by the landlady, the trial Court held that there was 
refusal of money orders of the sum of Rs. 11 and of another sum of Rs. 23-25 P. 
In view: of these findings the trial Court ordered that the petitioner should pay 
a-sum of Rs. 134 and dismissed the landlady’s suit for possession. The landlady, 
therefore, went in appeal against this decree of the trial Court to the District 
Court, who reversed certain findings of fact recorded by the trial Court. The 
learned .District Judge also held that the landlady was entitled to take posses- 
sion. of the suit premises on the ground that the petitioner was in arrears of 
rent for more than six months and that she had not paid the same within 
one month of thie notice. It is this decree of the learned District Judge which 
is sought to be corrected here. 

The first contention of Mr. Kotwal, the learned advocate for the petitioner, 
is that the tenancy of the petitioner was not validly terminated because there 
was no valid service of the notice by the landlady. According to him there 
is no evidence to establish that the- notice was refused by the petitioner. He 
further contended that the landlady did not given evidence during the course 
of her deposition either as regards the notice or its refusal on the part of the 
petitioner. He further contended that the landlady ought to have examined 
the postal peon if'she wanted to establish that there was refusal on the part of 
the petitioner.. The endorsements on the registered letter, not being legally 
proved according to him cannot be said to be admissible in evidence. It is, 
however, difficult for me to accept these contentions of Mr. Kotwal for the 
obvious reason’ that the landlady had mentioned all the details regarding the 
service ‘of her notice on June 21, 1965 and also regarding the refusal of the 
notice by the petitioner on June 24, 1965 in her plaint. She has also deposed 
about the giving -of ‘notice. She has further tendered the refused registered 
letters containing notices with acknowledgments bearing endorsements made 
by the postman who must have gone to serve the notice on the addressee i.e. 
the petitioner-tenant. But Mr. Kotwal has relied on (1) Gobinda Chandra 
v. Dwarka Nath; (2) Butto Kristo v. Gobindaram Marware and (3) Vaman 
v. Khanderac’ in support of his contention that if the postal peon was not 
examined, then the endorsement’ made by the postal peon cannot be admissible 
in evidence. Now it is true that in Gobinda Chandra v. Dwarka Nath that 
Court did observe in the context of the facts and circumstances of that case 
that.the postal peon’s statement of refusal of acceptance on certain date must 
be proved unless the statement is admissible under s. 32(2) of the Evidence Act. 
According to the observations of that Court the endorsement on the cover of a 
letter by a-postal peon that the cover was tendered to the addressee on a 
certain date and was refused, is at best a record of statements by the peon 
and the events recited therein -but they must be proved by calling him as a 
witness, unless the statement becomes admissible under s. 82(2) or 33 of the 
Evidence Act. According to that Court such a statement is not admissible 
even as a statement made by a public officer in the discharge of his duties. But 
this view was not accepted, by the same High Court in the other case Sushil 
Kumar v. Ganesh Chandra,* where the Division Bench of the Caleutta High 
Court referred to the above said case, Gobinda Chandra v. Dwarka Nath, and ob- 
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served thať the view opposite to what found favour with the. Court in that 
case was taken in a large number of cases. The learned Judges of the Caleutta 
High Court in Sushil Kumar v. Ganesh Chandra observed “that if the notice 
was returned with the endorsement ‘‘refused’’ then the pr esumptions under 


‘8. I14(e) and (f) of the Evidence Act were available. It is not necessary to 


examine the pdstal peon at all because of these presumptions unless and until 
those presumptions were rebutted. It cannot, “therefore, .be said that the 


' Calcutta Hieh Court has taken the view on the basis of which Mr. Kotwal can- 


vasses his argument, 

It is also true that the Division Bench of the Patna High Court in Butto Kristo 
v. Gobindaram Marwari observed that ‘the letter if ‘posted and not received 
-back through the dead-letter office shall be presumed to have been received by 
the addressee, but this presumption did:not ‘apply where the letter is purport- 
ed to have been returned as being ‘refused’ by the addressee. It appears 
that the Patna ‘High Court took this view because it relied upon Gobinda 
Chandra v. Dwarka Nath, which as I have observed was not according to the 
consensus of Caleutta High Court.. With respect, therefore, it is difficult for 
me to'accept the proposition as laid down in Gobinda Chandra v. Dwarka Nath 
by the Caleutta High Court. 

Mr. Kotwal then cited Vaman v. Khanderao wherein this Court was of the 
view that the postman should ordinarily be examined for the purpose of esta- 
blishing refusal by the addressee. Beaumont C.J. while delivering the judg- 
ment in that case observed that the refusal in that’ case by defendants Nos. 4 
and 5 of 'a registered letter’ containing notice was not proved because the 
postman who took the letter and brought it back was not Falga, At the .same 
time the learned Chief Justice observed (p. 384): ` 

.-But in any case, even if the refusal had been proved, I should not be prepared 
to hold that the registered letter tendered to the addressee and refused and brought back 
unopened, was well-served. There are, I know, some authorities in ‘this Court to the 
contrary, but it seems to me impossible to say that a ‘letter has been served so as to 
bring the contents to the notice of the person to whom the letter is addressed, if’ the 
„agent for service states that in fact the. notice was not served, although the reason may 
have been that the addressee declined to accept it”. l 
‘It'is, therefore, clear from the judgment in ‘that case that there were also 
‘other decisions ‘of this very Court, which took a.view contrary to that taken 
in the facts and circumstances of, ‘that case by Beaumont C.J. 

It appears to me that so far as the facts and circumstances of the instant 
case are concerned the presumption in illustration .(e) of s. 114 of the Evi- 
dence Act ‘can well be of help. Accor ding to that illustration the Court may 
presume that the official acts have been regularly ‘performed. Therefore as 
the law entitles the Courts to presume that the official acts have been regularly 
performed’ the Courts are necessarily entitled to hold that the endorsement 
was made by the postman and it was correctly made. Therefore. a Dresump- 
tion of regularity of official business can easily. be. inferred. If, of course, 
there is some evidence to rebut, this presumption.then a different ‘finding, will 
follow. In the present case there is the plea of the landlady. There is also 
the registered letters with endorsements. , The, endorsements clearly show that 
the letter was refused on June 24, 1965. ' Of “the four, endorsements the first 
is dated June 23, 1965 and shows “not found’’; the ‘second is dated June 24, 
1965, which shows ‘‘refused’’: the third is “refused and returned to the sender’ 
made on the. very dav and the. fourth one dated June 26, 1965 shows ‘‘not 
found’’. Therefore, in my view it is not open to the petitioner to contend 
that these endorsements were not made; by the postal péon. 

Moreover, s. 27 of the Indian General ‘Clauses Act provides that idee a Cen- 
tral Act or legislation made after the commencement of the Act authorises ‘or 
requires any ‘document to be served by` post where expression: ‘‘serve’’ or- 
either of the expressions ‘‘give’’ or ‘‘send’’. or any other’ expression is used, 
then, unless a different intention appears, service shall be déemed ‘tobe ‘effect- 
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ed by properly addressing, pre-paying and posting by registered post a letter 
containing the document and unless the contrary. is proved to have been effect- 
ed at the time at which the letter would be delivered in the ordinary course of 
post. Under this section, therefore, the service of notice to quit shall be deem- 
ed to -be effected by properly addressing, pre-paying and posting by a re- 
gistered post a letter containing notice. Since, therefore, it is true that the 
letter containing the notice to quit was properly addressed, pre-paid and posted 
by registered: post service shall be deemed to be effected. Of course this service 
shall be deemed to be proved unless rebutted. Thus the refusal in this case 
can be said to be established. 

It is next contended by Mr. Kotwal that the notice claiming arrears of rent 
from September 12 1962 i.e. Rs. 186 is also invalid because both the lower 
Courts found that Rs. 254 were already sent and because they also found that 
four money orders which were refused were of Rs. 15.25 P; Rs. 19; Rs. 23.25 P 
and Rs. 93.25P. Aecording to him, therefore, there cannot be any arrears at 
the time when the notice was given and there ‘cannot be any arrears of rent 
for more thah six months on June 21, 1965. Even this contention ,is without 
any basis, because after taking into consideration the finding of fact by both 
the lower Courts the petitioner can well be said to be in arrears of rent for 
more than six months on the date when the notice was issued. The learned 
District Judge found that a sum of Rs. 254 was actually paid long before 
June 21, 1965. It appears. that there was some other litigation against the 
petitioner because of the arrears of rent and, because of this he started paying 
during that period.’ These sums were paid in March 1961, July 1963 and 
April 1964. The trial Court even after considering this payment found as a 
fact that Rs. 86 were still due from the petitioner as arrears of rent from 
September 12, 1963 to July 7, 1965 and Rs. 48 from July 12, 1965 to July 11, 
1966. It is contended that the learned District Judge did not even consider 
the, four money, orders which, were refused. But that is not correct. The’ 
learned District Judge did after considering these four money orders observe 
that the trial Court had held that the petitioner had proved that the money 
order of the sum of Rs. 19 and Rs. 23-25P. were only shown to be refused. 
Even after considering these sums the petitioner did not seem to have cleared 
off his arrears. The petitioner would be still in arrears for a period more 
than six months even if it is considered that Rs. 19 and Rs. 23-25P. on July 
12, 1964 and August 18, 1964 respectively were refused by the landlady. In 
this view of the matter the contention of Mr. Kotwal is without substance. 

Mr. Kotwal further says that the claim of the landlady is excessive and 
therefore the- notice was invalid. He relied on the decision of this Court in 
Nihalchand Tarachand v. Shantikumar Dharamsey? by Chandrachud J. But 
the Supreme Court did not agree with the view while deciding Raghunath 
Ravji Dandekar y. Anant Narayan Apte® Their Lordships have held that 
even if there is a demand of excessive sum on- account of some mistake, the 
notice cannot be:said to be invalid. It appears to me therefore that this con- 
tention of Mr. Kotwal also is without substance. 

Mr. Kotwal also contended that there is evidence to show that the petitioner 
was ready and willing to pay .and according to him if he was ready and wil- 
ling to. pay, then under s. 12(7), of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, he would be protected. It is true that under 
s. 12(/) a landlord shall not be entitled to recover possession as long.as the 
tenant pays or is ready and willing to pay the standard rent and permitted 
increases, if any. But here is a case where the petitioner was in arrears for 
a period of six, months or more. There was no dispute regarding standard 
rent. Rent is payable by. the month. The tenant had: neglected to make 
payment within one month after.the notice. Therefore, the instant case would 

5 (1962) ‘Civil Revision Application No. 6 (1966) Civil Appéal No. 387 of 1964 
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fall within the four corners of s. 12(3) (a) and not s. 12(/) of the Bombay 
Rents, Hotel and Lodging House Rates Control: Act, 1947. If the petitioner 
under s. 12(3) (e) is in arrears for a period more than six months and if he 
neglects to pay arrears within one month after the notice, the Court has no 
other alternative but to pass a decree for eviction. It appears to me, there- 
fore, that this contention of Mr. Kotwal is also without any basis. 


In the above view of the matter the petition stands dismissed. Rule dis- 
charged with costs. 
` Petition dismissed. 


Before Mr. Justice Nathwani. 


THE CHIEF OFFICER, SANGLI MUNICIPAL COUNCIL v. THE 
KHADYA PEYA VIKRETAS MALAK SANGH SANGLI* 


Maharashtra Prevention of Food Adulteration Rules, 1962. Schedule. Appendix (1); 
rule 5—Prevention of Food Adulteration Act (37 of 1954), Secs. 7(iii), 16(i)(a), 
23(i)(c) (£), 24(i)(b)}—Whether manufacturer-cum-retail dealer liable to pay licence 
fees both under Serial No. 1 and Serial Nos. 3 to 8 as per annual turnover. 


Under Appendix (1) in the Schedule to the Maharashtra Prevention of Food Adul- 
teration Rules, 1962, a manufacturer who sells his products as a retail dealer must 
pay licence fees both as. a manufacturer under Serial No. 1 and as a retail dealer 
under an Sppropeiate item out of Serial Nos. 3 to 8 according to his annual turn- 
over. 


THE facts appear in the judgment. 


S. C. Pratap, for the appellant. 
K. J. Abhyankar, for respondent No. 1. 
FY. H. Gumaste, Government Pleader, for respondent No. 2. 


NatHwani J. In this appeal the main question relates to licence fee or fees 
payable by manufacturers-cum-retail-dealers of articles of food under the Pre- 
vention of Food Adulteration Act, 1954 (hereinafter referred to as the Act) and 
turns on a proper construction of categories of persons, i.e. manufacturers and 
dealers, wholesale or retail, mentioned in Appendix (1) in the Schedule to, 
the Rules framed by the Maharashtra Government under the Act. 


The facts leading to this appeal may briefly be stated. The plaintiff Asso- 
_ ciation, respondent No. 1, (hereinafter referred to as the Association) is a trade 

union registered with the «Registrar of Trade Unions under the Bombay Trade 
Union Act. Owners of hotels and restaurants at Sangli are members of the 
Association. They prepare and serve tea and eatables in their hotels and 
restaurants. In exercise of the powers conferred upon them under the Act, 
the Central Government and the Maharashtra State Government have framed 
rules for giving effect to the provisions of the Act. Rule 50(1) of the Central 
Government Rules prohibits any Person from manufacturing or selling any 
articles of food specified therein except under a licence. The State Rules re- 
quire a licence to be obtained by a hotel or restaurant keeper for preparation 
of tea and other eatables on payment of licence fee as prescribed in Appendix 
(1) and Appendix (2) to the said Rules. It appears that the Sangli Municipal 
Council who is the licensing authority for granting such licences considered 
such hotel and restaurant keepers as liable to pay two separate licence fees, 


*Decided, August 2/3, 1971. Second Ap- aside the decree passed by A. R. Walavalkar, 
peal No. 1064 of 1970, against the decision Joint Civil Judge, Junior Division at Sangli, 
of G.S. Pande, Extra Assistant Judge at in Original Civil Suit No. 52 of 1968. 
Sangli, in Appeal No. 212 of 1969, setting i 
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that is, both as manufacturers under Serial No. 1 and as retail dealers under 
Serial No. 8 of the Appendix (1). Accordingly, the Council charged these 
hotel and restaurant owners Rs. ‘30 and Rs. 25 as fees for renewal of their 
licence as manufacturers and retail: dealers for the year 1967-68. For the 
next year, i.e. 1968-69, it was necessary for them to renew their licencés on 
or before February 29, 1968. , They, however, contended that they were not 
liable to pay double licence fees, i.e. both as manufacturer and retail dealers. 
The Association, therefore, represented its members’ said point of view to 
various officers of the Government of Maharashtra and to the Sangli Municipal 
Council!’ Further, it appears that the Director of Public Health, Maharashtra 
State, who is the Food (Health) Authority under the State Rules, was of the 
opinion that if a manufacturer is given a licence under Serial No. 1 of the 
Appendix (1) he was not liable and should not be charged again licence fee 
for the purpose of retail business under Serial Nos. 3 to 8 of the Appendix 
(1). By his letter dated August 24, 1967, he expressed his above opinion to 
the Kolhapur Municipal Council. By his further letter dated November 30, 
1967 addressed to the Secretary to Government, Urban‘ Development, Public 
Health and Housing Department, the Director, in view of his having already, 
expressed his said opinion requested the Government to issue suitable instruc- 
tions to the Sangli Municipal Council. He also sent a copy of the said letter 
to the Municipal Council for information. The Association and its members 
relied upon the above opinion of the Director of Public Health as amounting to 
a direction binding npon the Municipal Council not to charge the owners of 
hotels and restaurants licence fees as manufacturers and retail dealers.. How- 
ever, the State Government did not move in the matter and though most of the 
Municipalities in the State charged hotel owners licence fees only as retail 
dealers, the appellant Council, by its letter dated February 7, 1968, informed 
the Association that it would continue to charge twice the licence fees as 
before and also gave public notice in the issue of daily paper ‘Navsandesh’ 
published on February 18, 1'968 at Sangli calling for payment of licence fees as 
before. The Association, therefore, filed on February 20, 1968, the present 
suit against the Sangli: Municipal Council, inter aha, for (i) a declaration 
that the levy of licence fees on its said members and recoveries thereof made 
and to be made by the Municipal Council under the said two items, namely, 
S. No. 1 and S. Nos. 3 to 8 of Appendix (1) is illegal and beyond the jurisdic- 
tion of the Municipal Council; (ii) a permanent injunction restraining the 
Municipal Council from making recovery of licence fee under both the said 
two heads; (iii) refund of Rs. 3,990 already recovered. in excess from: its. 
members in the year 1967 with interest thereon. 


, The Municipal Council resisted the Association’s claim and contended that the 
members of the Association were ‘manufacturing for sale tea and other articles 
of food and were also retail dealers thereof and as such they were: liable to 
pay licence fees of Rs: 30 under Serial No. 1 and of an appropriate amount 
under Serial Nos. 3 to 8 under the Appendix (1). It also contended that the 
Director of Public Health was not the final authority to give directions re-. 
garding licence. fees to be charged by the Council to such manufacturers and 
retail dealers and that in fact he did not give any ‘‘direction’’ to the Council. 
By his judgment and decree dated April 21, 1969, the learned trial Judge 
rejected the Association’s contentions and held ‘that its members were manufac- 
turers of articles, of, food and also retail dealers thereof and were liable as, 
such to pay the said two licence fees and it ‘was not a case of double taxation 
as contended by the Association. He also held that the Director of: Public, 
Health was not the final authority to give directions regarding licence fees to 
be charged by the Municipalities and no such direction was given: by him. 
He, therefore. dismissed the suit with costs. Against that decision the Asso- 
ciation appealed to the“ ‘District,’ Court at Sangli. In the appeal it appears 
that the Association did: not -challenge the finding made by the trial Court’ 
that its members were manufacturers and retail dealers of tea .and other’: 
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eatables. By his judgment and decree dated August, 27, 1970 ‘the amed 
Assistant Judge -held that on a proper interpretation of Appendix (1) 
the Council was not entitled to charge the proprietors of the hotel and re- 
stauranits: licence fees both as manufacturers and retail dealers. He took the 
view that-such an interpretation involving. levying: of two separate fees would 
make the whole position absurd inasmuch as.a retail dealer having an annual 
turnover exceeding Rs. 25,000 would have to pay as licence fee Rs. 25 under 
Serial No. 8 and. Rs. 30 as Manufacturer under Serial No. 1, thus amounting 
to a total fee of Rs. 55, while a manufacturer whose turnover as a wholesale 
dealer running into lacs of rupees would have to pay Rs. 30. He also thought 
that such a recovery of separate fees amounted to double taxation in respect 
of the same subject matter. Further ‘he held that the Director of Public 
Health is not the. final authority regarding. interpretation of the rules framed 
by the State Government and his opinion on such a point was not binding on 
the Council. In view, however, of his above interpretation of Appendix (1) 
he allowed the- appeal with costs and declared that the Council can recover 
licence fee either ;under Serial No. 1 of Appendix (1) or under Serial Nos. 3 
to 8 but not under both and also cranted a permanent injunction restraining 
the defendants from claiming double licenee fees as a manufacturer as well as 
a retail dealer. : He also decreed refund of Rs. 3,990 with interest thereon. 
The Municipal Council has now. come,in this appeal against the said decision. 
After this appeal was admitted the Government of Maharashtra made an 
application for.impleading the State as a.party respondent and, accordingly, 
the State is added as respondent No. 2 to this appeal and the learned Govern: 
ment. ' Pleader who appears for it has supported the appellant-Couneil’s con- 
tentions. 


Before adverting to the partids’ contentions regarding the construction of 
_ the words ‘manufacturer’? and: ‘‘retail dealer’? in Appendix (1) it is con- 
venient: to refer at this stage to the provisions of the Act and the Rules 
framed thereunder relating to licence and the fees payable in respect thereof. 
As the preamble states, the Act is enacted to make provision for the preven- 
tion of adulteration of food. The definition of ‘‘adulterated’’ in s. 2(¢4) pro-™ 
vides that an article of food shall be deemed to be adulterated in any of events 
or circumstances mentioned in’ cls. (a) to (l) thereof. It shows that such 
an article can be ‘‘adulterated’’ at any stage while it is manufactured, sold— 
wholesale or retail—stored, exhibited or distributed for sale. Section 7 (iti) 
says that no person shall himself or by any person on his behalf manufacture 
for ‘sale, or store, sell or distribute any article of food for the sale of which 
a licence is prescribed except in accordance with the conditions of licence. 
Seetion 9 empowers the Central or State Government to appoint Food Inspec- 
tors for local areas. Section 23(7)(f) empowers the Central Government to 
make rules, inter alia, regulating by the issue of licences the manufacture or 
gale of any article of food; and s. 24(J) empowers the State Government to 
make rules for the Purpose of giving effect to the provisions of the Act in 
matters not falling within the purview of s. 23; and sub-s. (2)(b) thereof, in 
particular authorises the State Government to prescribe the forms of licences 
and of application therefor and the fees payable. in respect thereof. In pur- 
suance of ss. 23 and 24 of the Act the Central Government and the State Gov- 
ernment have framed rules respectively: called ‘‘the Prevention of Food Adul- 
teration Rules, 1955 and ‘‘the Maharashtra Prevention of Food Adultera- 
tion Rules, 1962.’’ Sub-rule (1) of Rule 50 of the Central Rules prohibits 
a person from manufacturing, selling, stocking, distributing or exhibiting for 
sale any of the articles specified therein except under a licence; sub-rule (2) 
authorises the State Government or the local authority to appoint licensing 
authorities; sub-rule (4). requires -separate licences in respect of premises 
if articles are manufactured, stored or exhibited for sale at more than one 
place; and sub-rule (5) requires the licensing authority to inspect the premises 
and satisfy itself that it is free from sanitary defects. State Rules of 1962 
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were amended by the State Government in 1966. Rules 5 of the State Rules 
to the extent necessary for the present purpose is as follows: 

“5. Licences—(1) Any person desiring for the manufacture for sale, for the stor- 
age, for the sale or for the distribution of articles of food in respect of which a licence 
is required under rule 50 of the Central Rules shall apply for a licence in Form A to 
the licensing authorities appointed by the local authority. 

(2) The applicant shall furnish in the application in Form ‘A’, detailed informa- 
tion regarding location of the business premises which are intended for the manufac- 
ture for sale, for the storage or for the sale or for distribution of any article of food. 

(3) On receipt of such application, the licensing authority shall, if on inspecting 
the said premises is satisfied that the premises are free from sanitary defects and the 
applicant complies with other conditions for holding licence, grant the applicant a 
licence in Form B on payment of fees laid down in Appendix (1) and Appendix (2) 
in the Schedule.. 

(4A) A eene granted under this rule may ‘be renewed by the licensing authority 

on an application made in that behalf thirty days before the day on which such licence 
is due to expire and on payment of fees laid down in Appendix (1) and Appendix (2) 
in the Schedule:...” 
It will be seen that sub-rules (3) and (4A) of Rule 5 provide respectively for 
grant and renewal of a licence on payment of licence fees laid down in Ap- 
pendix (1) and Appendix (2). Form ‘A’ which is the prescribed form for 
application for licence mentions the purpose for which licence is applied, viz. 
‘‘for the manufacture for sale/for sale/storage for sale/distribution/of...’’ and 
requires the applicant to strike out the words which are not necessary. Form. 
‘B’ which is the prescribed form of licence also mentions the licence to be 
‘‘for the manufacture for sale/for sale/storage for sale/distribution/of...’’ and 
further, the said Form ‘A’ requires the applicant to enclose the requisite 
amount for the fees for the licence as per Appendix (1) or Appendix (2) 
or both as the case may be, m the Schedule to the said rules. Appendix (1) 
to the Schedule preseribes the fees for grant or renewal of a licence and as 
this appeal involves the construction of certain words denoting the categories 
“of persons mentioned in the second column thereof it is fully set out below: 


Ices for the grant or renewal of licence 
APPENDIX (1) 
[See rules 5 (3) and (4A)] 








Serial No. Category Fresh Renewal 
licence of licence 
1 2 3 4 
1. Wholesale dealer or manufacturer or both (other than those covered 
by Appendix 2) i. ba ti i sis .. p 20 
2. Hawker or itinerant vendor or both a" , ‘ T a 8 I 
3. Retail dealer with annual turnover upto Rs. 1, 000° ga 8 1 
4. Retail dealer with annual turnover exceeding Rs. 1,000, but not 
exceeding Rs. 5,000 .. ae 5 2 
5. Retail dealer with annual turnover exoeeding Rs. 5, 000 but not 
exceeding Rs. 10,000 site o» i 10 8 
6. Retail dealer with annual turnover exceeding Rs. 10 000 but not 
exceeding Rs. 15,000 a ae pa 15 5 
7. Retail dealer with annual turnover exceeding Rs. 15 000, but not 
exceeding Rs. 25,000 T P t. si š 20 19 
8. Retail dealer with annual turnover exceeding Rs. 25,000 Ji 25 15 








Appendix (2) which is referred to as an exception in Serial No. 1 of Appen- 
dix (1) lays down the scale of fees for carrying on the wholesale business or 
manufacturing or preparing of ghee, butter, vasa or charbi, margarine, edible 
vegetable oils (Vanaspati) powdered spices, condiments and curry powder. 
First two Serial Nos. in the Appendix No. (2) are reproduced below as speci- 
men of the contents thereof. : 


t 
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Corporation - Canton- Notified 


Serial Purpose of Licence areaand ’ mentarea area and 
No. f Borough and District other local 
i : Municipali- Municipali- areas 
= ties ties 





' Rs. Rs. Rs. 
1. For using the premises for carrying on the wholesale 
business of sale, purchase or supply of ghee .. 30 | 20 10 
2. For using the premises for carrying on the manufac- 
ture or preparation of ghee for the purpose of 


trade .. 30 20 10 





' Serial Nos. 3 to 12 are in respect of the wholesale business of sale, purchase, 
supply, packing the other articles or of manufacture or preparations thereof. 

In this appeal Mr. Pratap, the learned advocate for the appellant-Council, 
assails as erroneous the construction of the provisions of Appendix (1) 
by the learned Appellate Judge where-under he declared the Council as en- 
titled to recover from the owners of hotels and restaurants licence fee either 
as ‘‘manufacturer’’ under Serial No. 1 or as ‘‘retail dealer’’ under an appro- 
priate item out of Serial Nos. 3 to 8 according to his annual turnover but 
not under both the said serial numbers. He relies for the appellant on the 
provisions of ss. 2(7), (iii), 16(¢) (a), 28(4) (c) (f)(g) and 24(2)(6) of the 
Act and Rule 50 of the Central Rules and also on Rule 5 and prescribed Forms 
‘A’ and ‘B’ of the State Rules and contends that these provisions mention 
separately ‘‘manufacture for sale’’ and ‘‘sale’’ and these two business activities 
are provided for as separate purposes for which the licence can be granted. 
He further urges that the provisions of the Appendix (1) including the classi- 
fication of manufacturer, wholesale and retail dealer therein are clear and un- 
ambiguous and on a plain reading thereof a manufacturer who also sells retail 
his own. articles is liable to pay licence fee both as a manufacturer under Serial 
No. 1 and as a retail dealer under Serial Nos. 3 to 8, and that no hardship 
or absurdity alleged to arise on, such construction can be taken into considera- 
tion. It is also urged that as these licénce fees were levied for two different 
business activities, i.e. manufacturing and sale, it could not be said that such 
fees were levied twice in respect. of the same subject-matter, and, therefore, no 
occasion arises in the present case for invoking the rule of constructing a 
taxing statute which prohibits double taxation im respect of the same subject- 
matter. On the other hand, Mr. Abhyankar for the Association, respondent No. 
1, supports the decree of the learned Appellate Judge. He submits that since 
there is a finding of fact that members of the Association—-owners of hotels and 
restaurants—are both manufacturers and retail dealers in respect of articles 
of food prepared by’them they are, on a proper construction of the categories 
of persons mentioned in the Appendix (1), liable to pay licence fee as manu- 
facturers under Serial No. 1 and not to pay further licence fee as retailers 
under Serial Nos. 3 to 8 depending upon their annual turnover. He contends 
that since a manufacturer mentioned in Serial No. 1 prepares articles for sale 
and his licence also would be for that purpose, i.e. manufacture for sale, he 
need not even apply for licence for the purpose of sale—wholesale or retail— 
of such articles, and even if he applies for licence for purpose of ‘‘sale’’ he 
should be charged licence fee only as manufacturer under Serial No. 1. He 
also emphasised the fact that in the present case manufacture and sale of arti- 
cles were carried on by the owners of hotels and restaurants at the same place 
and therefore no question of .two licences arose under Rule 50(4)(5) of the 
Central Rules. Mr. Abhyankar further argues that there were no conditions 
in the Rules applicable to dealers—wholesale or retail—which prevented a manu- 
facturer from selling his products without holding a licence also for the purpose 
of sale. He further urges that if there are two interpretations of Appendix 
(1) possible then effect is to be given to the one that favours the citizen and 
not the one that imposes a burden, and in support of this he cited an au- 
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thority of the Supreme Court in Empress Mills v. Municipal Committee, 
Wardha! He further points out that the definition of ‘wholesale dealer’? in 
Rule 2(g). of the State Rules is wide and takes in a person engaged in the 
business of storage for sale or distribution. In view of all his above conten- 
tions Mr. Abhyankar urges that there are only three exclusive categories of 
persons, Viz, manufacturer for sale, wholesale: dealer and retail dealer who are 
liable to pay the requisite licence fee only once under one or other of the 
Serial Nos. 1 to 8 of Appendix (1). According to Mr. Abhyankar, such three 
categories are: 

(i) Manufacturers who sell their products wholesale or retail; 

_ (ii) Wholesale Healers who are not themselves manufacturers; ; and 

(iii) Retail dealers who are not themselves manufacturers. They will in- 
clude hawkers and itinerant vendors. 

Mr. Abhyankar argues that the categories of persons mentioned in Serial Nos. 1 
to 8 in the Appendix (1) will fall under only one or other of the above three 
categories. Thus according to him, 

(1) Manufacturers and wholesale dealers at Serial No. 1 will cover respec- 
tively the above mentioned first and second category of licence holders, viz. 
manufacturers who sell their own products and wholesale dealers who are not 
themselves manufacturers for sale, and the persons in Appendix (2) are the 
only exceptions to the, rule that a ‘manufacturer for sale can sell his own pro- 
ducts without applying for and obtaining a licence for purpose of carrying on 
wholesale business in such articles. 

. (2) Hawkers and itinerant vendors at Serial No. 2 are retail dealers falling 
in the above third category but they are separately mentioned from other 
retail dealers as they are liable to a fixed licence fees of Rs. 3 for fresh licence 
and Re. 1 for a renewal thereof in contrast to other retail dealers, who have 
to pay such licence fees depending on their annual turnover. 

- (3) Serial Nos. 3 to 8: Retail dealers who are not manufacturers fall in the 
above third category and have to pay licence fees depending upon their total 
annual turnover. 

Thus respondent-Association’s contention is that as on a proper construction 
of Appendix (1) a manufacturer or a dealer will fall within only one or other 
of the said Serial Nos. 1 to 8 and though in the present case the proprietors of 
hotels and restaurants are found to be manufacturers as well as retail dealers 
of articles manufactured by them, they are liable-to pay only-.one licence fee 
as manufacturers under Serial No. 1 and not also further licence fee as retail 
dealers under Serial No. 8. 

Now, at the outset, it is important to observe that the Act and the Rules 
framed thereunder use in juxtaposition the words “manufacture for sale’? and 
‘sale’ [See ss. 7 (ait), 16(4) (a), 23(¢)(c) (f) and 24(7)(b)]. Further in the 
prescribed form of application for licences and of licence the same words are 
similarly used to indicate the purpose for which the licence is applied for and 
granted. It is, therefore obvious that ‘‘manufacture’’ and ‘‘sale’’-of articles 
are treated under the Act as two. distinct business activities to be carried on 
under a licence obtained for such purposes; and there appears to be a good 
reason for such. a- distinction since adulteration or misbranding of an article 
of food can take place at. any stage during the period between its manufacture 
and its actual sale—wholesale or retail—even by the manufacturer himself. Thus 
respondent-Association’s contention that the licence for ‘‘manufacture for sale” 
also impliedly contains a permission to-sell articles of food and, therefore, no 
licence for ‘‘sale’’? is necessary is not well-founded and the meaning of - the 
terms ‘‘manufacturer’’ ‘‘wholesale dealer’? and ‘‘retail dealer” in Appendix 
(1) will have to be in ‘consonance with.the distinction made between ‘‘manu- 
facture for sale’’ and ‘‘sale’’ of- articles of food in the Act and the Rules 
thereunder. 

Turning then to the construction of the categories of persons in Appendix 


1 [1958] A'I: R. S. C. 841. 
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(1) it will beat once seen that the Association’s above approach to it is opposed 
to the distinction between ‘‘manufacture for sale’’ and ‘‘sale’’. Further, ac- 
cording to the Association the two categories of ‘‘manufacturer’’ and ‘‘whole- 
sale dealer’’ in Serial No. 1 are exclusive, but such ‘an interpretation is opposed 
to the plain and natural meaning of the words used to describe the category 
of persons, namely, ‘‘wholesale dealer or manufacturer or both.’’ The words 
‘for both’’-clearly indicate that the ‘‘manufacturer’’ does not include ‘‘whole- 
sale dealer’. But to accept the interpretation. of ‘‘manufacturer’’ sought to 
be placed by the .Association will render the expression ‘‘or both’’ redundant 
inasmuch as, according to it, ‘‘manufacturer’’ includes a wholesale dealer 
also m so far as he sells wholesale his own products. This position is made 
still more clear by making an exception in case of a manufacturer who is also 
a wholesale dealer of food articles mentioned in Appendix (2), who is made 
liable to pay licence fees both as manufacturer and as wholesale dealer. Fur- 
ther in the category of persons at Serial No. 2 also the words ‘‘or both” 
are used. Thus the use of words ‘‘or both’’ in the categories of persons 
against Serial Nos. 1 and: 2 shows that the rule making authority was aware 
that a Person May engage in more than one kind of business activity and 
therefore whenever only one licence fee was intended to be levied in respect 
of two such activities it is expressly so stated. Moreover, it is important to 
observe that the classification sought to be made for the Association’ of manu- 
facturers and dealers in only three broad divisions as mentioned above does 
not provide for a case of a dealer who is engaged both in wholesale and retail 
trade. Further, it is. significant to note that the prescribed Form ‘A’ of 
application for licence specifically refers to ‘‘the fees for the licence as per 
Appendix (1) or Appendix (2) or both, as the case may be.” Thus a manp- 
facturer or a wholesale dealer under Appendix (2) may have also to pay. 
licence fee as a retail dealer under Appendix (1). In my opinion, therefore, 
the interpretation of Appendix (1) contended for‘by the respondent-Associa- 
tion is quite untenable being against the clear provisions of Appendix (1); 
and a manufacturer who sells his products is bound to apply for licence for 
both the purposes of manufacturing of articles of food and sale thereof and 
if he is a retail dealer he must pay licence fees both as a manufacturer and a 
retail dealer as provided in the Appendix (1). It, therefore, follows that in 
the present'case, the proprietors of hotels and restaurants who are found to 
be manufacturers as well as retail dealers were liable to pay licence fees 
under Serial No. 1 and Serial No. 8-of Appendix (1). 


' The ‘learned appellate Judge took the view that an absurd position would 
arise if the interpretation contended for by the Council was accepted 
as ‘correct and tried to illustrate this by showing that ‘whereas a person who 
is both a manufacturer and a wholesale dealer is liable to pay the licence fee 
of. Rs. 30 only a manufacturer who is a retail dealer having an annual turn- 
over of Rs. 25,000 is Hable to pay the licence fees of Rs. 30 and Rs. 25 res- 
pectively as a manufacturer and a retail dealer, thus aggregating to Rs. 55. 
He considered that a poor retail dealer who is also a manufacturer has to pay 
double the amount of taxation and a rich: (wholesale dealer) was let off by 
payment of small amount of licence fee, and’ such absurd position was against 
all canons of taxation ‘in a civilised world (see paras. 14 and 16 of his judg- 
ment). In my opinion, the learned appellate Judge was wrong in so ap- 
proaching the question of the liability to pay licence-fees by different cate- 
gories of persons mentioned in Appendix (1) without first considering the 
language employed therein. The learned appellate: Judge did not consider at all 
the language used. to describe the different categories of persons liable to pay 
licence fees, and in particular failed to notice the words ‘‘or both’’ in the 
first category and to appreciate their effect on the liability of a manufacturer 
who is also a retail dealer to pay licence fees both under Serial Nos. 1 and 3 to 8. 
As already stated he considered that the payment of two licence fees by a 
retail dealer who was also a manufacturer was absurd and inequitable and 


4 


784 THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


also involved double taxation. As regards the alleged absurdity and inequity 
of construction, it is worthwhile to point out that it is an elementary rule of 
construction that the words and phrases are used in their ordinary meaning 
and that the Legislature intended to have meant what they have actually ex-. 
pressed. In this connection the following observations in Maxwell in his In- 
terpretation of Statutes, twelfth edn., p. 29, are most apposite: : 

“...Where, by the use of clear and unequivocal language capable of only one 
meaning, anything is enacted by the legislature, it must be enforced however harsh 
or absurd or contrary to common sense the result may be. The interpretation of a 
statute is not to be collected from any notions which may be entertained by the court 
as to what is just and expedient: words are not to be construed, contrary to their 
meaning, as embracing or excluding cases ‘merely because no good reason appears why 
they should not be embraced or excluded. The duty of the court is to expound the 
‘law as it stands, and to ‘leave the remedy (if one be resolved upon) to others’.” 

As already noticed the language of Appendix (1) is clear and unambiguous 
and is not susceptible of two meanings. Therefore, it was not open to the 
lower appellate Court to enquire whether what was enacted was absurd 
or harsh. There is nothing on the record to show why the rule framing 
authority prescribed levying of licence fee of Rs. 30 in respect of a wholesale 
dealer who was also a manufacturer. However, as is evident from the passage 
quoted above from Maxwell where the language used is clear, as it is in this 
case, it is not for the Court to speculate whether there appear good reasons 
for making the statutory Provisions as they stand. 

I may here add that no question of constitutional validity of two separate 
licence fees payable by a manufacturer-cum-retail-dealer has been raised in 
the present case on account of any discrimination made under the said Appen- 
dix (1) between a manufacturer who is a wholesale dealer and a manufacturer 
who is a retail dealer. The question raised in the present case is one of con- 
struction of the true meaning of categories of persons enumerated in Appen- 
dix (1) and Appendix (2). 

Lastly, it remains to be observed that the above construction of ‘‘manufac- 
turer” and ‘‘retail dealer’’ does not involve double taxation in respect of the 
same subject-matter. It is a well established principle that the construction 
which would make a person liable to pay the same tax twice in respect of 
the same subject-matter should not be adopted unless the words used; were very 
clear and precise to that effect. There was some discussion before me as 
regards the question whether the licence fees sought to be charged under 
Appendix (1) and Appendix (2) are a tax as distinguished from a cess or 
a fee in its proper sense, but, in my opinion, this discussion is not material for 
the purpose of construing the provisions of Appendix (1), and I proceed on 
the basis that the principle of construction of a taxing statute which would 
make a person liable to pay the same tax twice in respect of the same subject- 
matter should not be adopted is applicable to the levy of licence fees in the 
present case. However, it would have been noticed from the above discussion 
that separate licence fees are levied for two different purposes, i.e. of manu- 
facturing articles and for selling the same. Though the articles are manu- 
factured for sale, these are two separate operations and entails supervision 
and inspection of premises and the articles concerned at different stages. It 
cannot, therefore, be said that the same licence fee is charged in respect of 
the same subject-matter. In my opinion, the learned appellate Judge over- 
looked this aspect of the matter and was wrong in holding that levy of above 
two fees amounted to double taxation. 

For the reasons stated above I hold on a construction of the entries in Ap- 
pendix (1) that a manufacturer-cum-retail-dealer is liable to pay licence fees 
both under Serial No. 1 and Serial Nos. 3 to 8 according to his annual turn- 
over. 

[The rest of the judgment is not material to this report.] 


Appeal allowed. 
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Before Mr. Justice Kantawala and Mr. Justice S. l K. Desai. 


 RATANCHAND BALARAM SHAHA v. JIJABAT: SHETGONDA 
° NANA PATIL.* 


Bombay Tenancy and Agricultural Lands Act ( Bom. LXVII of 1948), Secs. 85A, 85, 70, 
87—“Suit” in s. 85A whether means only ‘suit instituted by presentation of plaint. 


The word “suit” in s. 85A of the Bombay Tenancy and Agricultural Lands Act, 
1948, includes all proceedings in which a claim is made or remedy is sought in a 
Court of law and will include execution proceedings. 

Mohan Moti v. Indravadan,! agreed with. 
Gajadhar Ramchandra v. Abdul,2 disapproved. 

Govinda Radha Tambe v. Pandharinath Balaji Tambe, Arjuna Pundalika Lawand 
v. Mahadeo Shivram Lawand,t Dhondi Tukaram v. Dadoo Piraji5 and Khairunnissa 
v. Municipal Corp., Bombay,6 referred to. 


Tue facts are stated in the judgment. 


K. J. Abhyankar, for the petitioners (original opponents). 
H. D. Gole, for the opponent (original applicant). 


S. K. Desar J. This is a revision application against the decision of the 
learned Extra Assistant Judge, Kolhapur, in B.A.D.R. Appeal No. I of 1970 
filed in the District Court at Kolhapur. That was an appeal against the deci- 
sion and order passed by the learned Civil Judge, Junior Division, Kagal, 
on April 8, 1970 in Award Darkhast No. 4 of 1965. The learned Extra Às- 
sistant Judge by his judgment and order dated February 18, 1971 dismissed 
the appeal with costs and confirmed the decision and order of the learned 
Civil Judge, Junior Division, Kagal. Being aggrieved by the above decision 
of the learned Extra Assistant Judge, Kolhapur, the petitioners have filed this 
revision application. By an order made on October 11, 1971 Gatne J. re- 
ferred the matter to a Division Bench, and in these circumstances it has come 
up for hearing before us. 

The narrow point arising for determination in this revision application is 
the meaning to be given to the expression ‘‘suit instituted in any Civil Court”? 
occurring in s. 85A of the Bombay Tenancy and Agricultural Lands Act, 1948 
(hereinafter referred to as the Bombay Tenancy Act). The question is whe- 
ther by this expression the Legislature intended to mean only a suit insti- 
tuted by presentation of a plaint as provided im the Code of Civil Procedure, 
or whether it encompasses all other proceedings before a Civil Court in which 
any right is claimed or any claim is made or prosecuted or a remedy pursued 
by a process of law. 

In order to appreciate the rival contentions, a few facts may be stated: 

On October 27, 1949 Jeejabai, the opponent before us, started proceedings 
under the Bombay Agricultural Debtors Relief Act, 1947 (Bombay Act No. 
XXVIII of 1947) for adjustment’ of her debts. The various proceedings so 
started were numbered as Consolidated Case No. 2205 of 1949, and ultimately 
on November 138, 1964 an award was passed by the B.A.D. R. Court in those 
proceedings. Thereafter the said applicant filed an execution application for 
execution of the said award in the Court of the Civil Judge, Junior Division, 
at Kagal. The execution Application was numbered as Award Darkhast No. 4 
of 1965: In this Darkhast: the oppontent-applicant prayed for actual posses- 
sion of the lands described in the execution application. The petitioners be- 
fore us were some of the respondents to the Darkhast Application. In that 


* Decided, February 10, 1972. Civil Revision Septemiber 16, 1970 (Unrep.). 


Application No. 181 of 1971. 4 (1970): ‘Special Civil Application No. 
1 [1968] 4 Guj. L. R. 387. 1191 of 1965, decided by Bhasme J., on 
2 Sea 70 Bom. L. R. 59. April 21, 1970 (Unrep J. 

3 (1970) Special Civil Application No. 5 (1952) 55 Bom. L. R. 663. 


1496 of 1966, decided by Deshpande J., on 6 (1965) 67 Bom. L. R. 903. 
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application Jeejabai alleged that the lands which were the subject-matter of 
the said award were in possession of several persons who were shown in the 
Record of Rights as tenants, and it was urged that they had been inducted 
_ on the lands after the proceedings under the B.A.D.R. Act were commenced 

and, accordingly, the tenancies, if any, were hit by the doctrine of lis pendens. 

The petitioners before us fall into three groups. Petitioners Nos. 1, 2 
and 8 were in possession of lands bearing Survey Nos. 505/1, 495/3 “and 
490/2. By their written statements (exhs. 45 and 46) they had contended 
that these lands were in their possession, having been taken on lease from 
the original mortgagee, and that they have been cultivating the same since the 
year 1945. Accordingly they claimed’ protection under the provisions of the 
Bombay Tenancy Act. The remaining petitioners are the heirs of one Nana 
Rama and one Balgonda Shivgonda “Patil. Nana Rama and Balgonda had 
put in, a joint written statement (exh. 44) contending that-they were in’ pos- 
session of the lands bearing Revision Survey Nos. 484/4 and 484/6 respec- 
tively. It was urged that the said lands had been taken on lease from the 
original mortgagee, and that they were cultivating the same before the year 
1948. Accordingly these two persons also sought. protection under the Bom- 
bay Tenancy Act. 

Before the learned Civil Judge, Junior Division, Kagal, issues were framed 
as exh. 49 and out of these issues issues Nos. 6, 8, 11 and 13 were directed’ 
to be tried as preliminary issues. These issues related to the question of re-. 
ferring the contentions pertaining to the tenancies for decision to the appro- 
priate authority under the Bombay Tenancy Act. 


By his order dated January 11, 1969 the learned Civil Judge, Fanos Divi- 
sion, Kagal held that there was no bar to the trial of these issues by. the 
civil Court. He accor dingly ordered that all issues, including the issues :re- 
garding the tenancies arising in the proceedings before him, “would be tried 
and decided by the Court and were not to ‘be referred to the appropriate 
authority under the Bombay Tenancy Act. , Thereafter, further hearing. took 
place and the learned Civil Judge found on the material before him that the 
tenancy of Nana Rama had come into existence after October 27, 1949. Simi- 
larly, he found that Balgonda Patil was cultivating the land, Rev. Survey No. 
484/6, since 1957-58 only. As far as petitioners Nos. 1 to 3 are concerned, 
it was also found that they had started cultivating the lands in their posses- 
sion some time after 1949-50. In short, it was found that all the petitioners 
had been inducted as tenants after the B.A.D.R. proceedings were com- 
menced by the opponent-applicant. In respect of one other tenant the find- 
ing was to the contrary; but in this revision application we are not concerned. 
with him or with the lands in his possession. As far as the petitioners are 
concerned, by his order dated April 3, 1970, the learned Civil Judge, Junior 
Division, Kagal, directed delivery of actual possession of the lands in the 
respective Possession of the petitioners to the opponent-applicant. Being 
agerieved by this order, an appeal was preferred to the District Court, Kolha- 
pur, being B.A.D.R. Appeal No. 1 of 1970, which was disposed of by tap: 
learned Extra Assistant Judge, Kolhapur, on February 18, 1971. 

The only point which appears to have been urged before the learned Extra 
Assistant Judge was that the learned Civil J udge ought to have referred the 
question of ‘tenancies to the authority under the Bombay Tenancy Act and 
ought not to have decided the same himself. This was negatived by the 
learned Extra Assistant Judge and he confirmed the order passed by the learned 
Civil Judge, Junior Division, Kagal. ‘It may be mentioned that both the 
learned Civil Judge and the learned Extra Assistant Judge relied upon 'the 
judgment of Padhye J. in Gajadhar Ramchandra v. Abdul! In the above 
case, Padhye J. was dealing with s. 125 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act, 1958 (Act XCIX. of 1958). But ‘the 
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wording of that section is very similar to the wording of s. 85A of the Bom- 
bay Tenancy Act, and there is no material difference between the two. 

Mr. Abhyankar on behalf of the petitioners | urged that the view taken by 
Padhye J. in the above decision that the word ‘suit’ in s. 125 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, has to be 
given a restricted meaning and would not include an execution proceeding, is 
erroneous. He submitted that the attention of Padhye J. was not drawn to 
s, 124 of the said Act, and, if s. 125 was construed with reference to the bar 
of jurisdiction imposed-by s. 124, Padhye J. would not have come to the con- 
clusion that a strict meaning ought to be given to the word ‘suit’, restricting 
it only to civil proceedings which are commenced with the institution of a 
plaint. According to Mr. Abhyankar, Padhye J. ought to have considered 
the equivalent sections of the Bombay Tenancy Act viz. ss. 85 and 85A. Ac- 
cording to Mr. Abhyankar, if s. 85A is considered historically and logically, 
then it is quite clear that a wider meaning ought to be conferred. on the ex- 
pression ‘‘suit ‘instituted in any Civil Court”? occurring in s. 85A and not the 
narrower meaning. In support of his contention Mr. Abhyankar relied upon 
the decision of the Gujarat High Court in Mohan Moti v. Indravadan? He 
also relied upon the observations in two unreported Bombay decisions, viz. 
(1) that of Deshpande J. in Govinda Radha Tambe v. Pandarinath Balaji 
Tambe and (2) of Bhasme J. in Arjuna Pundalika Lawand v. Mahadeo 
Shivram Lawand4 

In order to adia fully the points, involved in this revision applica- 
tion, the relevant portion of s. 70 and ss. 85 and 85A of the Bombay Tenancy 
: Act. may be fully set out: 

“70, For the purposes of this Act the following shall be the duties and functions 
to be performed by the Mamlatdar:— 

AG) ses 

(b) to decide whether a person is, or was at any time in the past, a tenant or a 
protected tenant or a permanent tenant;...” 

“85. (1) No Civil Court shall have jurisdiction to settle, decide or deal with any 
question (including a question whether a person is or was at any time in the past 
a tenant and whether any such tenant is or should be deemed to have purchased 
from his landlord the land held by him) which is by. or under this Act required to 
be settled, decided or dealt with by the Mamlatdar or Tribunal, a Manager, the Collec- 
tor or the Maharashtra Revenue Tribunal in appeal or revision or the State Govern- 
ment in exercise of their powers of control. 

(2) No order of the Mamlatdar, the Tribunal, the Collector or the Maharashtra 
Revenue Tribunal or the State Government made under this Act shall be questioned 
in any Civil or Criminal Court. 

. Ezxplanation—For the purposes of this section a Civil Court shall include a Mamlat- 
dar’s Court constituted under the Mamlatdars’ Courts’ Act, 1906.” 

“85A. (1) If any suit instituted in any Civil Court involves any issues which are 
required to be settled, decided or dealt with by any authority competent to settle, 
decide or deal with such issues under this Act (hereinafter referred to as the ‘com- 
petent authority’) the Civil Court shall stay the suit and refer such issues to such com- 
petent authority for determination, 

*(2) On recéipt of such reference from the Civil Court, the competent authority 
shall deal with and decide such issues in accordance with ‘the provisions of this Act 
and shall communicate its decision to the Civil Court and such court shall thereupon 
dispose of the suit in accordance with the procedure applicable thereto. 

Explanation.—For the purpose of this section a Civil ‘Court shall include a Mamlat- 
dar’s Court constituted under the Mamlatdars’ Courts Act, 1906.” 

Tt, may be mentioned that s. 85A was introduced in the Bombay Tenancy 


`- [1968] 4 Guj. L. R. 387. 4 (1970) Special Civil Application No. 
3 (1970) Special Civil Application ‘No. 1191 of 1965, decided by Bhasme J., on 
1496 of 1966, decided by Deshpande J., April 21, 1970 (Unrep.). 
on September 16, 1970 (Unrep.). 
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Act by s. 46 of Bombay Act XIII of 1956; it is, therefore, both historically 
and positionally subsequent to s: 85. It appears that s. 85 came up for 
consideration before a Division Bench of this Court in Dhondi Tukaram v. 
Dadoo Piraji After considering the bar imposed by s. 85 of the Bombay 
Tenancy Act, Gajendragadkar J. (as he then was) observes in this judgment 
that (p. 667 j; 

.-Section 85(1) clearly provides that no civil Court shall have jurisdiction to 

ms decide or deal with any question which is by or under this Act required to be 
settled, decided or dealt with by the Mamlatdar or by the other tribunals or authorities 
mentioned in this Act”. 
It was accordingly held that s. 70 made the Mamlatdar the forum of: ex- 
clusive jurisdiction for the determination of the questions mentioned in that 
section. It was further observed that whenever parties are at issue on the 
question as to whether a person is a tenant or a protected tenant, the only 
tribunal that can decide this question is the Mamlatdar and no ‘other. In 
the above decision the Division Bench considered what the civil Court has to 
do when a plea is taken before it that the defendant or opponent in the pro- 
ceéding is a tenant or a protected tenant.’ It was observed that the proper 
procedure in such a case was not to’ dismiss the suit straightaway, but: to 
direct the party who raises the plea to obtain a decision from the Mamlatdar 
within a reasonable time. It was further observed that the Legislature 
should have provided for transfer of such cases, and the attention of the 
Legislature ‘was expressly drawn to this aspect of the matter. It is pur- 
suant to these observations that s. 85A came to be introduced in the Bombay 
Tenancy Act in 1956. 


It was urged by Mr. Abhyankar on behalf of the petitioners that in 
Gajadhar Ramchandra’s case attention of Padhye J. was obviously not drawn 
to s. 124 and also to the historical position with regard to ss. 85 and 85A 
which are the corresponding’ sections in the Bombay Tenancy Act. As 
Padhye J. himself observes, the word ‘suit’ may assume different colours in 
different contexts. In some cases a wider meaning is to be given to the ex- 
pression and in others a narrower meaning has to be given. The actual 
meaning to be given would depend upon the wording of and the ambit of 
the statute. Mr. Abhyankar urged that bearing in mind the bar of jurisdic- 
tion provided under s. 85 of the Bombay Tenancy Act, it is the wider mean- 
ing which ought to be conferred on'-the expression “nit instituted in any 
Civil Court’’ occurring in s. 85A and not the narrower meaning. 


Padhye J. in Gajadhar Ramchandra’ s case, referred to'an earlier Bombay 
decision in Khairuinissa v. Municipal Corp., Bombay. 6 In that case a Divi- 
sion Bench of this Court was considering an application filed before the Motor 
Acciderits Claims Tribunal under s, 110 of the Motor Vehicles Act, 1939. 
The word ‘suit’ occurring in s. 527 of the Bombay Municipal Corporation 
Act, 1888, had come up for consideration before the Division Bench. The 
Motor Accidents Claims Tribunal had held that the application for compen- 
sation filed before it was in the nature of a suit. The Bombay Municipal 
Corporation was the opposite party to a claim before the Tribunal, which had 
held that since a notice under s. 527 of the Bombay Municipal Corporation 
Act had not been served.on the Municipality, ‘the application was liable to 
be dismissed. The Division Bench was hearing. an appeal from the decision 
of the Tribunal dismissing the application. A number of decisions were cited 
before and considered by the Division Bench. In certain matters, as ob- 
served by the Division. Bench, the word ‘suit’ has been given a narrower 
meaning, viz. a proceeding commenced: with the institution of a plaint as pro- 
vided in the Code of Civil Procedure; in other cases the word ‘suit’ has 
been given an extended meaning to include restitution applications, execution 


ry 


5 (1952) 55 Bom. L. R. 663. 6 (1965) 67 Bom. L. R. 903. 
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proceedings as also petitions to set aside awards. After considering these 
cases the Division Bench observes as follows (p. 906) :; 

“It is no doubt true that these cases illustrate that the word ‘suit’ is capable 

of having a very wide connotation and may include, ‘depending upon the context, any 
legal proceeding commenced by one person against another in order to enforce a 
civil right.” : 
However, it does not necessarily follow that the word ‘suit’ must be given 
such a wider meaning wherever it occurs. In order to determine the ambit 
of the words used, the Courts must consider the object which the provision 
was intended to achieve. 


Before Padhye J. reliance was placed upon s. 127 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) Act, 1958. In that section, which 
is identical to s. 87 of the Bombay Tenancy Act, the words ‘“‘suit or other 
legal proceeding’’ have been used, and it was argued that since the words 
‘for other legal proceeding’’ were omitted in s. 125 of that Act, the Legis- 
lature intended to restrict the operation of that section only to suits before 
civil Courts and the word could not be taken to include ‘‘other legal proceed- 
ing’ which may be pending before the ‘civil Courts. This argument found 
favour with Padhye J. 


Sections 70, 85 and 85A of the Bombay Tenancy Act came up for con- 
sideration before a single Judge of the Gujarat High Court in Mohan Moti v. 
Indravadan. In that case Mody J. of the Gujarat High Court was consider- 
ing a revision application from an order of the Civil Judge, Junior Division, 
Sankheda, who had held that s. 85A of the Bombay Tenancy Act (as appli- 
cable to the State of Gujarat) referred to suits only and had no application 
to matters other than suits. In his judgment Mody J. considered the scheme 
of the Bombay Tenancy Act and interpreted ss. 85 and 85A with reference to 
the scheme of the said Act and the historical perspective. Before him it had 
been contended that s. 85 of the said Act applied to suits only and not to 
legal proceedings other than suits. The argument was based upon the expres- 
sion ‘suit’ occurring in isolation in s. 85A, and s. 85 was sought to be con- 
strued with referrence to s. 85A which followed it. Mody J. rejected the sub- 
missions made before him in this behalf and held that s. 85 could not be con- 
strued with reference to the wording of s. 85A which followed it, both posi- 
tionally and historically, but that s. 85A was required to be construed with 
reference to the preceding section viz. s. 85. Ultimately it was held that by 
the word ‘suit’ in s. 85A the Legislature intended to mean and include not 
only a suit as instituted under the Code of Civil Procedure, but any proceed- 
ing whereby a claim was made or a remedy sought in a Court of law. 


Reference’ may be made at this juncture to the two unreported judgments 
of our High Court in which the decision of Padhye J. in Gajadhar Ram- 
chandra’s case has been referred to. Both these judgments were cited by 
Mr. Abhyankar on behalf of the petitioners before us, The first of these un- 
reported judgments is that of Deshpande J. in Govind Radha Tambe v. 
Pandharinath Balaji Tambe. In that case the Civil Judge, Junior Division, 
Shrirampur, made a reference to the Mamlatdar under s. 85A(7) of the Bom- 
bay Tenancy Act. This reference was made in a day application filed by 
respondent Pandharinath before the Civil Judge seeking to be put in posses- 
sion under O. XXI, r. 96 of the Civil Procedure Code. The petitioners in 
that case claimed to have been in possession as tenants and on this plea the 
reference was made. The decision of the Mamlatdar was given in due course 
and the order of the Mamlatdar was subsequently taken in appeal before the 
District Deputy Collector, who decided in favour of the occupants. In revi- 
sion the Maharashtra Revenue Tribunal, set aside the order of the District 
Deputy Collector on the ground that the reference by the Civil Court tothe 
Mamlatdar under s. 85A(7) was incompetent. According to the Revenue 
Tribunal, it was not open for a Civil Court to make any such reference in 
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execution proceedings. In his judgment Deshpande J. observes as follows: 
“The observations of the Maharashtra Revenue Tribunal that the executing Court 

is incompetent to make any reference under section 85A(1) also is not correct.” 

The attention of Deshpande J. was drawn to the judgment in Gajadhar Ram- 

chandra’s ease, but he preferred to follow another earlier unreported ruling, 

viz. of Chainani C. J. in Vishwasrao B. Jagtap v. Dharma Laxman Jagtap! 

The second case cited by Mr. Abhyankar was the decision of Bhasme J. in 
Arjuna Pundalika Lawand v. Mahadeo Shivram Lawand. That Special Civil 
Application was also from a decision of the Maharashtra Revenue Tribunal, 
which had passed an order holding that a reference made by the Civil Judge 
in obstructionist proceedings to the Mamlatdar of Khatay was incompetent 
and that the executing Court should be informed accordingly. Bhasme J. also 
refers to the decision of Chainani C. J. in Vishwasrao B. Jagtap v. Dharma 
Laxman Jagtap and, according to Bhasme J., Chainani C. J. in that judg- 
ment had taken the view that an executing Court was competent to make such 
a reference under s. 85A(J). Bhasme J., however, after referring to the 
judgment in Gajadhar Ramchandra’s case decided the Special Civil Applica- 
tion before him on a Narrower point viz. whether the Revenue authorities 
could question the propriety of a reference made by a civil Court under s. 85A 
of the Bombay Tenancy Act. In his view once a reference was made, it was 
not open for the Revenue authorities to question the same. In this view of 
the matter, Bhasme J. quashed the order of the Revenue Tribunal but de- 
clined. to go into the wider question viz. whether under s. 85 a reference 
could be made by a civil Court in a proceeding other than a suit (in the 
strict meaning of the term). 

Although there are stray observations in these two judgments which would 
support the view being canvassed by Mr. Abhyankar, the only two judgments 
which would have a direct bearing on the question being canvassed before us 
are of. Padhye J. in Gajadhar Ramchandra v. Abdul and of Mody J. in 
Mohan Moti v. Indravadan. : 

Mr. Gole on behalf of the respondent-applicant urged three submissions. 
It' was urged by him in the first instance that s. 85A is the main section 
which would govern s, 85 also, and both these sections should be restricted 
to ‘suits’ simpliciter and would not apply to legal proceedings other than 
suits. Secondly, it was urged that reading ss. 85A and 87 together, the ex- 
pression ‘suit’ in s. 85A must be given its narrower meaning particularly 
when the Legislature in s. 87 had used the expression ‘‘suit or other legal 
proceeding’’. Thirdly, it was submitted that the provisions of ss. 85 and 85A 
of the Bombay Tenancy Act were restrictive of the jurisdiction of civil Courts 
and, therefore, such restrictions should be construed strictly and where two 
meanings are possible, narrower and wider, the narrower meaning should be 
given to such restrictive provisions. 

We do not find much substance in the second contention of Mr. Gole, al- 
though a similar argument based on a comparitive provision of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, found favour 
with Padhye, J. Many a time it has been said that a document or an Act 
is its best dictionary and the meaning to be given to a word or expression 
occurring at one place in an enactment or a document must be the same as 
to be found given to it at another place. The argument that since in s. 87 
the Legislature has used the expression ‘‘suit or other legal proceeding” and, 
therefore, when it has used in s. 85A the word ‘suit’ simpliciter, it cannot 
be taken to mean “‘suit or other legal proceeding’’, but must be given the 
stricter meaning, does appear attractive at first blush. However, in our 
opinion, the meaning to be given to the word ‘suit’ in s. 85A will have to 
be determined with reference to s. 85 and not with reference to s. 87 of the 
Bombay Tenancy Act. ` 


7 (1964) Special Civil Application No. on December 4, 1964 (Unrep.). 
1352 of 1963, decided by Chainani C. J., 
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The first of the three submissions that s. 85A should be construed first and 
thereafter s. 85' should be interpreted and that the bar imposed by s. 85 has 
to be considered with reference. to the construction put on s. 85A. also appears 
to'be unsound. Historically s. 85, which contains the bar of jurisdiction on 
civil Courts, was enacted when the Act was originally enacted i.e. in 1948. 
Section 85A was brought on the statute book in 1956, following the observa- 
tions in Dhondi Tukaram Mali’s case. Section 85 will have to be construed 
primanly and s. 85A will have to be interpreted in the light of the con- 
struction we put on s. 85 and not the other way about. 

It is also not Possible to agree with the third submission made by Mr. Gole. 
Undoubtedly, if two interpretations were possible to be given to s. 85, then 
since it is a provision which restricts the. jurisdiction of the Civil Courts, a 
narrower interpretation may have to be preferred. However, unfortunately 
for Mr. Gole, s. 85 is clear and unambiguous. In our opinion, the bar of juris- 
diction contained in s. 85 applies to all legal proceedings before a civil Court. 
In all these proceedings whenever a question arises which is required under 
the Bombay Tenancy Act to be dealt with by the Mamlatdar or any other 
authority provided undér the Bombay Tenancy Act, the civil Court’s juris- 
diction is ousted. According to Mr. Gole, his submissions were strengthened by 
reason of the Explanation to s. 85. By this Explanation Mamlatdars’ Courts 
are brought within the purview of the expression ‘Civil Court’ occurring in 
s. 85. In our view, the Explanation has no bearing on the point arising for 
consideration before us. The term ‘Civil Court’ is not defined in the Bombay 
Tenancy Act, 1948. The civil Courts in the State are indicated by the Bom- 
bay Civil Courts Act, 1869 (Act XIV of 1869). The Courts mentioned in the 
said Act would not include Mamlatdars’ Courts and the Explanation has ob- 
, viously been introduced in the section to ‘include them. By reason of this 
Explanation, in all proceedings before the civil Court as provided in the 
Bombay Civil Courts Act, 1869, as well as before the Mamlatdars’ Courts, 
whenever a question arises which has under the Bombay Tenancy Act to be 
dealt with by. an authority under that Act, the bar of s. 85 would come into 
force. 

Once the true meaning and effect of s. 85 is understood, then there is not 
much difficulty in construing the word ‘suit’.or the, expression ‘‘suit instituted 
in any Civil Court’’ occurring in s. 85A. By reáson of the bar of jurisdic- 
tion contained in s. 85, difficulties were felt in disposing of proceedings pend- 
ing in civil Courts. These difficulties were set out by Gajendragadkar, J. (as 
he then was) in Dhondi Tukaram’s case. It was observed that the proper 
course in such a case was for the Court to stay the proceedings for a reason- 
able time and ask the party which had ‘raised the issue or plea to move the 
Mamlatdar or the appropriate authority under the Bombay Tenancy Act to 
obtain a decision. Pursuant to the observations made in the judgment in that 
ease, s. 85A was introduced, which provided for a direct reference by the 
civil Court itself to the competent authority under the Bombay Tenancy 
Act. This context and the background would require. that the enabling 
machinery or procedure introduced in s. 85A should be available in all matters 
in which there was a bar of jurisdiction provided for by reason of `s. 85.. It 
is not possible to hold that's. 85 provides for a bar of jurisdiction in respect 
of all matters before the civil Courts and that s. 85A contains the enabling 
machinery for making a reference only in respect of suits. Equally absurd, in 
our- opinion, is the plea that since suits (and not other legal proceedings) are 
mentioned in s. 85A, the bar of jurisdiction in s. 85 should be restricted only 
to suits. Proper and harmonious construction of these two sections would re- 
quire that the expression ‘suit’ in s. 85A should be given its wider meaning 
to inelude all legal proceedings before the civil Court. 

In our view, the construction put on s. 85A in Mohan Moti’s case by the 
Gujarat High Court is the proper interpretation, and the word ‘suit’ must 
be construed as including all proceedings in which a claim is made or remedy 
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is sought in a Court of law, and would undoubtedly include execution pro- 
ceedings. l 

In this view of the matter it is obvious that such of the issues as were 
framed pertaining to the petitioners before us and their plea of being tenants 
could not have been tried and decided by the learned Civil Judge and had 
necessarily to be referred to the appropriate authority under the Bombay 
Tenancy Act. 

In our opinion, it will be necessary in this view of the matter to set aside 
and quash that part of the order of the learned Civil Judge which directed 
actual possession of the petitioners’ lands to be given to the opponent-appli- 
cant (Jeejabai). It is unnecessary to disturb the rest of the order. 

Accordingly the portions of the order of the learned Civil Judge dealing 
with Revision Survey Nos. 505/1, 495/3, half share in survey No. 490/2, 
survey Nos. 484/4 and 484/6 are set aside. In the first three of the said 
lands as noted earlier in the judgment, petitioners Nos. 1, 2 and 3 are con- 
cerned. Survey No. 484/4 is in possession of the heirs of the deceased Nama 
Rama. Survey No. 484/6 is in possession of Balgonda Patil. As far as the 
other lands affected by the said order are concerned, they are not the sub- 
ject-matter of this revision. application, and hence our order will’not affect 
those lands and the Darkhast will be deemed disposed of qua those lands. 

The Darkhast will continue to remain alive as far as the above five lands are 
concerned. The learned Civil Judge will refer those of the issues framed by 
him pertaining to the petitioners’ claim of being'tenants in respect of these 
lands to the. appropriate authority under the Bombay Tenancy Act. The 
learned Civil Judge will dispose of the Darkhast in so far as these five lands 
are concerned after receipt of the findings in respect of those issues by the 
appropriate authority under the Bombay Tenancy Act. l 

Mr. Gole points out that the respondent-applicant has been kept out of her 
lands since a long time and that, therefore, the matter may be expedited. It is 
hoped that the learned Civil Judge, Junior Division, Kagal, will make a re- 
ference to the appropriate authority under the Bombay Tenaney Act immediate- 
ly on the papers being received by him, and that the appropriate authority 
would dispose of the reference as expeditiously as possible, preferably within 
three months of the receipt of the reference from the learned Civil Judge. 

The learned Civil Judge, Junior Division, Kagal, and the learned Extra 
Assistant Judge, Kolhapur, had given their decisions following the judgment 
of Padhye J. in Gajadhar Ramchandra v. Abdul as they were bound to do. 
In these circumstances, the fair order as to costs would be to direct the parties 
before us to bear their own costs of the , appeal before the learned Extra 
Assistant Judge and of this revision application before us. There will be an 


order accordingly. Order accordingly. 


CRIMINAL APPLICATION. | 


Before Mr. Justice Palekar and Mr. Justice Kania. 


A. H. SATRANJIWALA v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 561A, 423, 427, 430, 422—Criminal ap- 
peal disposed of on merits by High Court having jurisdiction and rules of natural 
justice not: violated—Whether judgment or order disposing of appeal can be reviewed 
by High Court ‘under s. 561A—-Hearing of appeal whether can be proceeded with 
in default of appearance of accused. 


Where a criminal appeal has been disposed of on merits by a Judge or a Bench 
of the High Court having jurisdiction to do so and there is no violation of the principles 
of natural justice, the judgment and order disposing of the appeal is final and is not 
liable to be reviewed or interfered with by the High Court under s. 561A of the 


Decided, August 14,1970. Criminal*Application’No, 1267 of 1969. 


‘'1970.] A. H. SATRANJIWALA J. THE STATE (A.CR.J.) 748 


Criminal Procedure Code, 1898,. although the same might have been pronounced 
without the accused or his advocate being present either at the hearing of .the 
appeal or at the time of , the judgment and sentence. , 

Under s. 561A of the Code.or otherwise, there is no: inherent power ‘in the High 
Court to review or reconsider a previous judgment of. the High Court in a criminal 
matter except where the previous judgment was pronounced without jurisdiction or 

_ in violation of.the principles of natural. justice or, possibly, in a case where it was 
- „obtained by an abuse of the process of the oe which would really amount to its 
-being without jurisdiction. | 
The phrase “if he appears” in s. 423(1) 3 the Code means that the hearing of the 
appeal on merits can be proceeded with even in, default of the appearance of the 
accused, provided a notice of the hearing ‘of the appeal has been served on him as 
required under s, 422 of the Code. : 
Raju v. Emperorl, Public Prosecutor v. ' Dévireddi? and dissenting judgment of 

Moothan C.J. in Raj Nå drain v. State3,‘agreed with. 

Majority judgment in’ Raj- Narain v. State+, dissented from. 
i In re Biyammas, explained and commented ` upon. 

' State of Bombay v. Geoffrey Mariners®, Pilot Chopra v. Bombay State7, Nirbhay 

Singh’ v. The State of Madhya Pradesh8, Queen-Empress `v. Durga Charan?, Queen- 

Empress v. C. P. Fox!10, In the ‘matter of Gibbons!1, Tadi Soma Naidu, In rel and 

Dahu Raut v. Emperor!3, referred to. Ho 

- It is in the discretion of the’ High Court to exercise the power under s. 427 of the 

Criminal Procedure Code, and an application under s. 427 is made by the State 
_and never by the accused. ‘This section is meant» not for the protection of the ac- 
‘ cused but ‘to ensure that the ‘accused against ‘whom an appeal might have been filed 
| might not‘ abscond during the pendency al the appeal. 


™~™ 


THE facts are stated in the judgment. . 


. K. M. Tusim with A. H. 'M ehini, for thẹ accuseđ-applicant. 
i M. P. Kanade, Assistant Government Pleader, for the. State-respondent. 


Kania J. This: pation: raises an interesting question as to the interpretation 
of.s. 561A of. the Code of Criminal Procedure, 1898. 

The relevant facts are that the petitioner is the proprietor of. Messrs. 
Peerbhoy and Sons. -He put up an illuminated -Neon Sign containing the 
words ‘‘Peerbhoys’’ outside his shop. He was prosecuted under s. 471 read 
with s. 328-A of the Bombay Municipal Corporation Act and put up for trial 
in Cri. Case No. 298/M of -1968 before the learned Presidency: Magistrate, 
Ist Additional Court, Victoria Terminus, Bombay, but he was acquitted by 
the learned Magistrate on April '30,. 1968. The State being the respondent 
herein preferred’ an appeal against that order of acquittal and the appeal was 
placed for hearing before Abhyankar, J., on November 7, 1969. Shri A. H; 
. Merchant, Advocate, appeared on behalf of the petitioner ‘and applied for an 
adjournment of the hearing of the appeal'for two weeks wihch. was granted. 
Tt is stated in the petition’ that. Mr. Merchant thereafter attended, the Court 
and learnt that Abhyankar J. was not taking. up the matter on Noyember 28, 
1969. The- advocate made inquiries in the office of this Court and was in- 
formed. that the appeal would be ‘placed for hearing either before Wagle’J.; 
or Gatne J., and accordingly the petitioner’s. advocate was watching the boards 
of-the said Courts but did not ‘find. the matter on either of the boards on 
Noyember 28, 1969,, December 1, 1969 or, on, December 2, '1969. The appeal 
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was regularly placed, however, on the board of Apte J., on December 2, 1969 
and reached hearing. When the- appeal reached hearing, neither the peti- 
tioner nor his advocate was present, and the learned Judge proceeded to hear 
the appeal on merits in ‘the absence of the petitioner, who was the respondent 
in that appeal, and his advocate. In the said appeal, the order of acquittal 
passed by the learned Presidency Magistrate was reversed and the petitioner 
was convicted of the above offence and sentenced to pay a fine of Rs. 50. The 
petitioner has presented this petition under s. 561A of the Criminal Procedure 
Code praying that the appeal should be restored and reheard in the interest of 
justice and other appropriate orders be passed. 


Although the prayer is worded in such a way as to appear that it 1s merely 
for restoration of the appeal, it is quite obvious that it would necessarily in- 
volve setting aside the judgment and order of Apte J. 


One or two further facts also need to be noted in this connection. After 
the appeal was disposed of on December 2, 1969 as set out earlier, a writ has 
been issued on December 12, 1969 in terms of the order. The present peti- 
tion was presented on December 9, 1969 before the writ was issued, but the 
petitioner did not apply for or obtain any stay of the issue of the writ with 
the result that the writ had already been issued at the time when this peti- 
tion came up for hearing before us. In view of the petition, Apte J. has not 
signed the judgment. That, however, as we shall point out later on, does not 
make much difference. 

Mr. Kanade, the Assistant Government Pleader, who appeared for the res- 
pondent, the State of Maharashtra, has raised a pfeliminary contention that 
this petition is not maintainable at all. He has submitted that the judgment 
and order of Apte J. was with jurisdiction and final and that this Court has 
no jurisdiction under s. 561A of the Criminal Procedure Code or any other 
provision of the Code to review the judgment of Apte J. He has further 
submitted that even assuming that s. 561A.can be invoked for reviewing a 
final judgment or order, the same can be done only when the judgment is bad 
for want of jurisdiction or violates the principles of natural justice. He has 
submitted that this section cannot be invoked where a conviction is recorded 
with jurisdiction and without any violation of the principles of natural justice. 
The right of review is a statutory right and inherent powers cannot be ex- 
ercised where the statute does not provide for such a remedy. 

Our attention was first drawn by Mr. Kanade, who has cited several autho- 
rities, to the decision of this Court in the ease of State of Bombay v. Geoffrey 
Mamnners,! which lays down that when an oral judgment is delivered by the 
High Court in its criminal appellate jurisdiction, the order made receives its 
finality when it is recorded and a writ in terms of the order is issued under 
the seal of the Court and it cannot thereafter be altered or reviewed. But a 
judgment or order delivered in open Court can be altered before it is record- 
ed and before a writ under the seal of the Court is issued. There, of course, 
it has been observed that it would, however, be open to the High Court to 
review or alter its judgment, given in exercise of its criminal appellate juris- 
diction, after it has been recorded and a writ issued in pursuance thereof, 
where there is an error apparent on the face of the record or an obvious mis- 
take about the facts which, if not corrected, would lead to miscarriage of 
justice. In that case, an oral judgment was delivered in the open Court by 
the Division Bench on September 13, 1950 and a writ in terms of the order 
was issued on the same day. The High Court was closed on 15th, 16th and 
17th. On Monday, the 18th, in the morning, an application was made for re- 
viewing or altering the judgment, which was delivered on September 13, 1950. 
No reference has been made to s. 561A of the Criminal Procedure Code either 
in the course of the arguments or in the judgment, and the argument of 
Mr. Amin, who appeared for the petitioner in that matter, was on the terms 
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of s. 369 of the Criminal Procedure Code which provided as follows: 

“Save as otherwise provided: by this Code or by any other law for the time being 

in force’ or, in the case of a High Court for a Part A State by the Letters Patent or 
other instrument ‘constituting such High Court, no Court, when it has signed its judg- 
ment, shall alter or review the same, except to correct a -clerical error”. 
It was pointed out-by the learned Judges that s; 369, Criminal Procedure 
Code had no application to the High Court as far as a judgment in its cri- 
minal appellate jurisdiction was concerned. This case; therefore, does not 
lay down any principle as to the scope of s. 561A ‘of the Criminal Procedure 
Code, but it does lay down that once a writ has been issued, pursuant to a 
judgment of the High Court in the exercise of its criminal appellate juris- 
diction, that Judgment becomes final. , In the present case, the writ has al- 
ready been issued in terms of the judgment on December 12, 1969, that is, 
long prior to the day when the matter reached hearing before us, and the 
judgment must, ‘therefore, be held to have bécome final as laid down in the 
above decision, 

Our attention was drawn by both the sides to the decision of the Supreme 
Court in Pilot Chopra v. Bombay State2 The appellant in that case was 
convicted by the Presidency Magistrate, 13th Court, Bombay, for an offence 
under the Bombay Prohibition Act, 1949, and sentenced to imprisonment till 


the rising of the Court and fine. He preferred an appeal to the High Court, 


but his appeal was summarily dismissed by a Bench of: that Court. There- 
after the State of Bombay made a Criminal Revision Application to the High 
Court for enhancement of the sentence imposed on him. A notice having been 
issued to the appellant under s. 489(2) of the Criminal Procedure Code, the 
learned counsel for the appellant claimed the appellant’s right under s. 439 (6) 
to show cause against his conviction. A question arose as to whether the sum- 
mary dismissal of the appeal of the appellant by the High Court amounted 
to a final judgment which replaced the judgment of the learned Magistrate 
with the result that the same could not be challenged under s. 489(6). The 
Court in that case was not directly concerned with the provisions of s. 561A 
and that section has not been ‘referred to either in the arguments or in the 
judgment. The question, however, did arise as to the scope of s. 430 of the 
Criminal Procedure Code which provides for the finality of orders on appeal. 
That section reads as follows: 

“Judgments and orders passed by an Appellate Court upon appeal shall be final, 

except in the cases provided for in section 417 and Chapter XXXII.” 
S. R. Das J. in the course of his judgment observed that s. 430, Criminal 
Procedure Code in terms applies to Judgments and orders passed by an appel- 
late Court. It has no application to decisions or orders made by the High 
Court in revision. ‘ In the majority judgment which was delivered by Bhagwati 
J. it has, however, been observed as follows ‘(p. 851): 

“A judgment pronounced by the High Court in the exercise of its appellate or re- 
visional jurisdiction after issue of a notice and a full hearing in‘the presence of both 
the parties would certainly be arrived at after due consideration of the evidence and 
all the arguments and would therefore be a judgment and such judgment when pro- 
nounced would replace the judgment of the lower Court, thus constituting the judgment 
of the High Court the only final judgment to be’ executed in accordance with law by 
the Court below.” 

It was laid down in that case that an order dismissing the appeal or a eri- 
minal revision ‘in limine’ would, no doubt, be a final order not subject to a 
review or revision even by the High Court itself but would not amount.-to a 
judgment replacing that of the lower Court. This judgment has been re- 
ferred to by the Supreme Court in its judgment in the case of, Nirbhay Singh 
v. The State’ of Madh ya Pradesh? The judgment of the Court in that case 

2 (1955) 58 Bom. L. R. 831, S.C., s.c. 1966, decided on October 30, 1968 (Supreme 
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was delivered by J. C. Shah J. After setting out the provisions of ss. 369 
and 430, Criminal Procedure Code, it has been observed by Shah J. as follows: 
“ ..When an appeal of a convicted person is summarily dismissed by the High 
Court the State has no opportunity of being heard. 'The judgment summarily dis- 
missing the appeal of the accused is a judgment given against the accused and not 
against the State or the complainant. If after the appeal of the accused is summarily 
dismissed, the State or the complainant seeks to prefer an appeal against the order 
of acquittal, the High Court is not prohibited by any express provision or implication 
arising from the scheme of the Code from entertaining the appeal. Where, however, 
the High Court issues notice to the State in an appeal by the accused ‘against the order 
of conviction, and the appeal is heard and decided on the merits, all questions deter- 
mined by the High Court either expressly or by necessary implication must be deem- 
ed to be finally determined, and there is no scope for reviewing these orders in any 
other proceeding. The reason of the rule is not so much the principle of merger of 
the judgment of the trial Court inté the judgment of the High Court, but that a deci- 
sion rendered by the High Court after hearing the parties on a Matter in dispute is not 
liable to be reopened between the same parties in any subsequent enquiry.” 
It is true that the above observations are not the ratio of the decision, and 
there is no express reference to the provisions of s. 561A of the Criminal 
Procedure Code in the judgment but being observations made by the highest 
Court in the land, they must be given their due effect. An obiter of thé 
Supreme Court is binding on all other Courts. 

In view of the above discussion, there is no doubt that the judgment and 
order passed by Apte J. became final for the purposes of s. 480 of the Criminal 
Procedure Code. 

The question then arises as to what is the effect of s. 561A of the Criminal 
Procedure Code, and whether it would be open under the provisions of that 
section to revise the Judgment of Apte J. Section 561A of the Criminal Pro- 
cedure Code which was introduced in 1923 by the Criminal Procedure Code 
(Amendment) Act, 1923 (18 of 1928) reads as follows: 

“Nothing in this Code shall be deemed to limit or affect the inherent power of 

the High Court to make such orders as may be necessary to give effect to any order 
under this Code, or to prevent abuse of the process of any Court or otherwise to secure 
the ends of justice.” 
It is well settled that s. 561A does not confer any additional powers on the 
High Court but merely safeguards such inherent powers as the High Court 
already possessed for the purposes mentioned in that section. As observed by 
their Lordships of the Privy Council in Jairam Das v. Emperor} 
s. 561A of the Code confers no powers. It merely safeguards all existing in- 
herent powers possessed by a High Court necessary (among other purposes) to 
secure the ends of justice. It would, therefore, be useful to examine some 
of the decisions before s. 561A was enacted to find out whether any inherent 
power to review a judgment passed by another Judge or Bench of the Court 
in the exercise of its criminal appellate jurisdiction has been exercised by the 
High Court. 

Petheram C. J. of the Allahabad High Court as early as in 1885 laid down 
that in his opinion the High Court had no power to review the order passed 
by a Judge of that Court’ dismissing the revision application made by the 
accused, and the only remedy open to the accused would be by an appeal to 
the prerogative of the Crown as exercised by the Local Government. (See> 
Queen-Empress v. Durga Charan>). There is, of course, no reference in the 
Judgment to any inherent power of the Court in specific terms, but if such 
a power was possessed by the Court, it is inconceivable that it would not have 
been referred to. A Full Bench of this High Court, in the case of Queen- 
Empress v. C. P. Fox, has laid down that a Division Bench of the High 


4 [1945] ALR. P.C. 94 at p.98, s.c. 47 58 (1885) LL.R.7 All. 672. r 
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Court had not, under s. 489 of the Code of Criminal Procedure, 1882, (Act 
X of 1882), any power to review its judgment pronounced on revision in a 
criminal case. The question which was referred: to the Full Bench was whe- 
ther a Division Bench of the High Court had, under s. 369 or 439 of the Code 
of Criminal Procedure, 1882, or otherwise, power to alter or review its own 
‘ decision in a criminal case. There is no specifie reference in the judgment 
to any inherent power to review a previous judgment, but if such a power 
was, in fact recognized, it is difficult to believe that it would not have been 
referred to. In fact, from the report of the arguments of Mr. Branson who 
appeared for the accused C. P. Fox, it would appear that some sort of in- 
herent.power was referred to in the course of his arguments, because it was 
urged by him that ‘‘Assuming the original sentence to be illegal, it is mani- 
festly unjust that the Court should first perpetrate an illegality and then con- 
fess its inability to remedy it. The Courts in England can revise their 
sentences.’’ It must, therefore, be accepted that the Full Bench in that deci- 
sion did. not recognize the existence of any inherent power in a Division 
Bench of this Court to revise or review its own decision in a criminal case. 
In a Full Bench decision of the Caleutta High Court, In the matter of 
Gibbons,’ it has been held that the. verdict and judgment of a Divisional 
Bench of a High Court, coupled with the sentence in a criminal ease, are ab- 
solutely final, and as soo as they have been pronounced and siened by the 
Judges, the High Court is functus officio, and neither the Court itself, nor 
any Bench of it, has any power to revise that decision or interfere with ‘it in 
any way. From the judgment of Petheram Č. J. it is clear that it was 
sought to be urged that there was an inherent power in the Court to review 
a judgment of a Division Bench in a criminal case but that argument has 
been negatived. The relevant provisions of s. 369 of the Code of Criminal 
Procedure, 1882, which have been set out in the judgment are as follows: 
“no Court, other than a High Court, when it has signed its judgment, shall alter or 
review the same, except as provided in s. 395 or to correct a clerical error.” 
It was held that this section did not apply to the High Court with the re- 
sult that all the powers which existed in the High Court before the section 
was enacted were reserved and were not taken away. It was further ob- 
served that as it was not shown that any power of revision existed in the 
High Court before the, enactment of that section, that section did not create 
any such power and, therefore, did not help the applicant. Mr. Hussain sub- 
mitted that this decision was based on the provisions of s. 369 of the Code 
of 1882, but that submission is totally unsustainable. It is clear from the 
context of the case that the.word ‘‘revise’’ has been used in that decision in 
the sense of review. In the light of this discussion, it is clear that no general 
power of revision or review has either been recognized as inherent in the 
High Court or has been exercised prior to the enactment of s. 561A. because 
the judgments have proceeded on the basis that s. 369 was not applicable to 
the case. 

Although no inherent power in the High Court to review or revise its deci- 
sion once it had become final was recognized, it does appear that in cases 
where the judgment was passed without jurisdiction and which was null and 
void ab initio, thé matter could be directed to be heard afresh by that very 
Court. A Division Bench of Madras High Court in Tadi Soma Naidu, In re.® 
laid down that the judgment of-the High Court in a criminal matter is final 
as soon as it is signed and thereafter the Court is functus officio and has no 
power to revise or alter its decision. But where a judgment is null and void 
ab initio.as being one passed without jurisdiction, the proper course would 
be to proceed with the matter afresh after a proper notice to the parties con- 
cerned. In that case, a single Judge of that Court in a revision applica- 
tion by the accused challenging his conviction enhanced the sentence on the 
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accused without affording him an opportunity of being heard as required by 
s. 489(2) of the Code of Criminal Procedure, 1898, and it was held that in 
such a ease, the judgment was null and void being without jurisdiction and 
it was open to the Court to hear the case afresh on merits. The basis of 
the decision clearly is that a judgment which has been pronounced without 
jurisdiction would not be a judgment at all and, therefore, the matter could 
be heard afresh. 


The scope of s. 561A of the Criminal Procedure Code has been, in our view, 
correctly stated’ in Raju v. Emperor by a Division Bench consisting of 
Fforde and Agha Haidar JJ. This was one of the earliest decisions after the 
introduction of s. 561A in the Code of Criminal Procedure, and it lays down 
that, there has never been an inherent ,power in the High Court to alter or 
review its own judgment once. it has been pronounced or signed except in cases 
where it was passed without jurisdiction or in default of appearance without 
an adjudication on merits. It has been held in that case, 

“The concluding words of the section ‘or otherwise to secure the ends of justice’, 
can only mean that such other inherent power as the Court possesses is likewise preserv- 
ed. The High Court is not given nor did it ever possess, an unrestricted and undefined 
power to make any order which, it might please to consider, was in the interests of 
justice.” (p. 464). 1 
It would, therefore, appear that it has been recognized that a power to re- 
view a judgment passed by a single Judge or a Bench of the High Court 
could be exercised by any Bench of the High Court under s. 561A of the 
Code only in cases where the judgment was without jurisdiction or in viola- 
tion of principles of natural justice. It might be clarified that where a judg- 
ment is pronounced against the aceused without giving him a reasonable 
opportunity to be heard, it would necessarily be in violation of the principles 
of natural justice, and, therefore, without jurisdiction. This decision of the 
Lahore High Court has been agreed with by a Division Bench of the Caleutta 
High Court in Dahu Raut v. Emperor. 


Several authorities were cited before us to show that a similar view has 
been expressed by most of the High Courts, but we do not consider it neces- 
sary to refer to those decisions. We may, however, refer to a Full Bench 
decision of the High Court of Andhra Pradesh reported in the ease of Public 
Prosecutor v. Devireddi.' In that ease, the respondent was tried by the 
Sessions Judge on a charge under s. 802 of the Indian Penal Code. The 
learned Sessions Judge convicted him under s. 326, Indian Penal Code and 
sentenced him to imprisonment. He thereupon preferred an appeal to the 
High Court. As against the order of implied acquittal on the charge of 
murder there was no appeal by the- State under s. 417, Criminal Procedure 
Code. The single Judge before whom the appeal came later on for hearing 
suo motu issued a notice under s. 489 of the Criminal Procedure Code to 
the accused to show cause why the sentence should not be enhanced. Both the 
appeal and revision were heard together by the learned Judge, who, by his 
judgment dated July 6, 1959, altered the conviction from the one under s. 326 
to one under s. 802, Indian Penal Code and sentenced the accused to imprison- 
ment for life. The Public Prosecutor made an application in which it was 
contended that the Judgment of the learned Judge was without jurisdiction, 
and, therefore, a nullity as it was outside the authority conferred upon the 
High Court under s. 423(J)(b) and s. 423(/-A), Criminal Procedure Code, 
and the learned Judge had no jurisdiction to alter the finding and convict 
the accused under s. 302, Indian Penal Code. When the application came for 
hearing before a Division Bench, it was referred to a Full Bench, and Uma- 
maheswarram J. in the course of his judgment held that there was no lack 
of inherent jurisdiction in the learned Judge in disposing of those cases and 
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therefore his judgment was not a nullity. What the Judge did was that he 
misconstrued the, terms of s. 423(1)(b) of the Criminal Procedure Code and 
exercised the jurisdiction which was legally vested in him in an erroneous or 
illegal manner and reached an erroneous decision.: It was further held that 
if there is inherent lack of jurisdiction, the proceedings are null and void and 
may be attacked in collateral proceedings; but if there is only illegal or irre- 
gular exercise of jurisdiction, the only course open to the parties is by way 
of appeal, revision or review. The previous case law has been extensively 
discussed in that judgment and it was observed that in view of the observa- 
tions of the Supreme Court in the ease of Pilot Chopra v. Bombay State and 
the language of s. 430 of the Criminal Procedure Code it was clear that the 
judgment pronounced by the learned Judge in the Criminal Appeal was final 
and not hable to be reviewed. It was held that the right of review is a crea- 
ture of statute and that in the absence of any provision in the Code of Cri- 
minal Procedure, the judgment cannot be reviewed by the High Court. It was 
held that there was no inherent power in the High Court under s. 561A of 
the Criminal Procedure Code to alter or review its own judgment once it had 
been pronounced, except in cases where it was passed without jurisdiction or 
in default of appearance, that is, without ‘affording an opportunity to the 
accused to appear.- The majority judgment in the ease of Raj Naram v. 
State,” to which we shall refer later was considered and was dissented from. 
It was argued in the Andhra case by the learned Advocate-General that the 
power under s. 561A should be exercised on the. principle ‘‘actus curiae 
neminem gravabit’’, that is, an act of the Court shall prejudice no man, . 
and, therefore on a proper application being made to him under s. 561A, the 
learned Judge might rectify the error committed by him. That argument 
was also rejected, and in our view rightly rejected. In the light of the above 
discussion, it appears to us that, unless the previous judgment was without 
jurisdiction or in violation of the principles of natural justice, with the re- 
sult that it would be without jurisdiction, the Court would have no power to 
review or alter it under the provisions of s. 561A. One other possible case 
where the Court might exercise the power under s. 561A could be in a case 
where the prior Judgment was obtained by an abuse of the process of the 
Court. 

Mr. Hussain appearing for the petitioner has contended that the judgment 
of Apte J. was without jurisdiction and was not a judgment at all because 
neither the accused nor his advocate was present at the hearing of the ap- 
peal and when the judgment was delivered. It is, however, not disputed by 
Mr. Hussain that a notice was served on the accused about the hearing of 
the appeal against him and, in fact, an advocate had filed his appearance on 
his behalf in the appeal. Mr. Hussain concedes that there is no specific pro- 
vision in the Code of Criminal Procedure or any other law that at the hear- 
ing of the appeal the accused must remain present or that such hearing can- 
not’ proceed otherwise, but Mr. Hussain has submitted that it is a fundamental 
principle of. criminal procedure that the accused must be present at the hear- 
ing as well as at the time of pronouncement of the sentence in the trial 
Court as well as in appeal. According to him, as the accused was not pre- 
sent, it must necessarily follow that no reasonable opportunity was given to 
the accused to show cause why he should not be convicted and the judgment 
was, therefore, in violation of the principles of natural justice and void. He 
drew our attention to the provisions of s. 427 of the Criminal Procedure Code 
which provides that: i i 

“When an appeal is presented under section 411A, sub-section (2), or section 417, 
the High Court may issue a warrant directing that the accused be arrested and brought 
before it...” 

It is quite clear that it is in the discretion of the High Court to exercise 
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the power under s. 427, and an application under s. 427 is made by the State 
and never by the accused. This section was meant not for the protection of 
the accused but to ensure that the accused against whom an appeal might 
have been filed might not abscond during the pendency of the appeal. It 
must also be appreciated that the situation is altogether different in the course 
of the original criminal trial and during the hearing of an appeal, because 
during the trial the Court would be entitled to examine the accused at any 
stage of the evidence and his presence might therefore be required, whereas, 
in an appeal the hearing of the appeal would, normally, be proceeded with on 
the basis of the record. In this connection, it would be useful to examine the 
scheme of the Criminal Procedure Code as far as appeals against acquittal 
are concerned, 
Section 417 (1) of the Criminal Procedure Code provides: 

“Subject to the provisions of sub-section (5), the State Government may, in any 
_ case, direct the Public Prosecutor to present an appeal to the High Court from an 
original or appellate order of acquittal passed by any Court other than a High Court.” 
Section 422 which deals with the question of notice of appeal provides: 


“If the Appellate Court does not dismiss the appeal summarily, it shall cause notice 
to be given to the appellant or his pleader, and to such officer as the State Government 
may appoint in this behalf, of the time and place at which, such appeal will be heard, 
and shall, on the application of such officer, furnish him with a copy of the grounds 
of appeal; 

\ and, in cases of appeals under section 411A, sub-section (2), or section 417 the 
Appellate Court shall cause a like notice to be given to the accused.” 


In the present case, it is admitted that a notice under s. 422 of the Criminal 
Procedure Code was duly served on the accused. The’ relevant portion of 
s. 423(1) of the Code which deals with the powers of the Appellate Court in 
disposal of appeals provides: , 

“(1) The Appellate Court shall then send for the record of the case, if such re- 
cord is not already in Court. After perusing such record, and hearing the appellant 
or his pleader, if he appears, and the Public Prosecutor, if he appears, and in the case 
of an appeal under section 411A, sub-section (2), or section 417, the accused, if he 
appears, the Court may, if it considers that there is no sufficient ground for interfering, 
dismiss the appeal, or may— : 

(a) in an appeal from an order of acquittal, reverse such order and direct that 

further inquiry be made, or that the accused be retried or committed for trial, as the 
case may be, or find him guilty and pass sentence on him according to law;...” 
On a plain reading of s. 428 of the Code, it is quite clear that once a notice 
of appeal has been duly served on the accused in an appeal against his ac- 
quittal under s. 417 all that the Court is required to do is to hear the aec- 
cused, if he appears, either in person or by his advocate before finally dis- 
posing of the appeal. The phrase ‘‘if he appears’’ in sub-s. (Z) of s. 428 
makes it quite clear that the hearing of the appeal on merits can be pro- 
ceeded with even in default of the appearance of the accused, provided a 
notice of the hearing of the appeal has been served on him as required under 
s. 422 of the Criminal Procedure Code. In the present case, as we have al- 
ready pointed out, the notice under s. 422 was duly served on the accused and 
Apte J. proceeded with the hearing of the appeal on merits although the 
accused and his counsel were not present. It is quite clear that there was 
ho violation of any principle of natural justice in the hearing of the appeal 
and that the judgment of Apte J. is with jurisdiction and final. 

Mr. Hussain has tried to draw before us the frightful spectacle of an 
appeal against an acquittal, even on a charge of murder, being allowed by the 
Court in the absence of the accused and his advocate. We refuse to be 
frightened by any such spectacle because in such a ease not only a reasonable 
opportunity but almost every possible opportunity would be afforded by the 
Court to the accused and his counsel to remain present at the hearing of the 


1970.) . A. H. SATRANJIWALA V. THE STATE (A.CR.J.)—Kania J. 751 


appeal and .make their submissions, and, in the last resort, an appeal to the 
Supreme Court with special leave under ‘art, 136 of the Constitution might lie. 

Mr. Hussain submitted that.it is open to this Court to interfere and review 
or alter the previous decision of a single Judge or a Bench of this Court 
whenever so required in the interest of justice. According to him, whenever 
an accused person satisfies this Court that the previous Judgment of the Court 
is wrong, the Court would be entitled to review the previous judgment and 
alter it under the powers conferred by s. 561A of the Criminal Procedure 
Code. He has further submitted that whenever a criminal appeal or a revi- 
sion is disposed of by the Court in the absence of the accused and his lawyer, 
it would be open to this Court to set aside the judgment and order under the 
powers conferred by s. 561A of the Code if the accused shows that: he had 
sufficient eause for his absence. He has relied upon the decision in In re 
Biyamma,’ in which it has been held that the High Court has inherent 
power to alter or-review its appellate judgments in criminal matters, and that 
the exercise of this power should not be restricted only to cases where the 
previous judgment was passed without jurisdiction, or in default of appear- 
ance without an adjudication on merits. We may point out that the facts of 
that case were somewhat Peculiar. It appears that at the time of the trial 
of the accused, her case was handled by one of the counsel appearing on be- 
half of the Legal Aid Society. At the hearing of the appeal in which the 
previous judgment was given, the learned counsel for the accused represented 
to the Court that the counsel appointed by the trial Court to defend the ac- 
cused had not enough time to, acquaint himself with the facts of the case as 
he had been engaged on the very day on which the case came up for trial and 
that he was therefore unable to discharge his duties properly. This state- 
ment was not controverted by the counsel appearing on behalf of the State 
and therefore the High Court had allowed that appeal and set aside the con- 
viction of the appellant without going into the merits of the case. In fact, 
Hegde J. who delivered the judgment states that the prayer in the applica- 
tion was that they should review the order made by them in the Criminal 
Appeal and hear the appeal on merits which they did not do when they heard 
the appeal, which clearly shows that the learned Judges have proceeded on the 
footing that at the time the previous judgment was given the appeal was not 
heard on merits. The case, therefore, was one where the previous judgment 
was obtained on a. mis-representation of facts which were collateral to the 
merits of the appeal and, therefore, obtained really by an abuse of the pro- 
cess of the Court. Moreover, it was not a judgment on merits. The power 
under s. 561A, therefore, was rightly exercised. We do not, however, with 
respect, agree ‘with the observations in that Judgment to the effect that the 
power under s. 561A is not restricted in the manner we have stated above. 
Mr. Hussain also has drawn our attention to the majority judgment in Raj 
Narain v. State, where it has been held that all powers which are necessary 
to secure ends of justice existed im the High Court and their existence is 
recognized by s. 561A of the Criminal Procedure Code. Of course, it has also 
been laid down by the majority judgment that the inherent powers under 
s. 561A have to be exercised sparingly, carefully and with caution and only 
where such exercise is justified by the tests specifically laid down in the section 
itself. With respect, we are unable to agree with the majority judgment in 
so far as it construes s. 561A of the Code as conferring on the High Court 
a, wide power for rehearing any matter whenever necessary to secure the ends 
of justice. We may point out that in the course of his dissenting judgment, 
Mootham C.J. has held that (p. 317): 

- “A judgment of a High Court passed on an appeal (as distinguished from a judg- 
ment passed on a reference or revision) is final and cannot in my opinion be reviewed 
hy- the Court in the exercise of its inherent powers, for the exercise of such powers 
would be inconsistent with the principle of finality embodied in Sec. 480.” 


13 [1968] A. I. R. Mys. 326. 
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We respectfully agree with the decision of Mootham C. J. in that case. We 
have already referred to the judgments in Raju v. Emperor, and Public Pro- 
secutor v. Devireddi, which in our opinion, correctly lay down the scope of 
s. 561A of the Criminal Procedure Code. ' 


We are unable to accept the submission of Mr. Hussain that under s. 561A 
of the Code, the High Court has the power to set aside any Judgment of con- 
viection passed previously by any Judge or a Bench of that Court in a cri- 
minal appeal or revision in the absence of the accused, if the accused shows 
sufficient cause for his absence. From the scheme of the Code of Criminal 
Procedure, which is different from that of the Code of Civil Procedure, it is 
clear that once an appeal or a revision application is admitted, the Court is 
bound to dispose of the same on merits after perusing the record and there is 
no disposal for default as such. Section 480 of the Criminal Procedure Code 
provides that judgments and orders passed by an Appellate Court upon appeal 
shall be final except in the cases provided for therein. Thé cases which are 
provided as exceptions could not apply to judgments or orders pronounced 
by the High Courts, and it, therefore, appears to us that the Judgment pro- 
nounced by the High Court in an appeal in any criminal matter is final under 
the provisions of s. 480 of the Criminal Procedure Code. As held by the Divi- 
sion Bench of this Court in State of Bombay v. Geoffrey Manner $, the stage 
when the judgment in a criminal appeal or revision becomes final is when it 
is entered on record and a writ in terms of the order is issued pursuant thereto. 
As we have pointed out earlier, in our opinion, there is no inherent power 
in this Court under s. 561A or otherwise to review or reconsider a previous 
judgment of the Court in a criminal matter except where the previous judg- 
ment was pronounced without jurisdiction or in violation of the principles 
of natural justice or, possibly, in a case where it was obtained by an abuse 
of the process of the Court which would really amount to its being without 
jurisdiction. In our opinion, a wider power of review would be clearly incon- 
sistent with the finality of judgments and orders as provided by s. 430 of 
the Criminal Procedure Code and such a power could never be considered as 
inherent. We are, therefore, of the view that where a criminal appeal has 
been disposed of on merits by a Judge or a Bench of the High Court having 
jurisdiction to do so and there is no violation of principles of natural justice, 
as in the case before us, the Judgment and order disposing of the appeal is 
final and is not liable to be reviewed or interfered with by the High Court 
under s. 561A of the Criminal Procedure Code, although the same might have 
been pronounced without the accused or his advocate being present either at 
the hearing of the appeal or at the time of the judgment and sentence. _ 


The petition must, therefore, stand dismissed. 
Petition dismissed, 


CRIMINAL REVISION. 





Before Mr. Justice Bhole. 
WADILAL DAMODAR SHAH v. JOSEPH PAUL ABRAKKAL.* 


Criminal trial—High Court whether can interfere with order of acquittal in absence of 
error of law or point of law. 


The High Court in the absence of any error of law or point of law cannot 
reappraise the evidence or reverse. the finding of fact on which an order of acquittal 
is based nor can it order retrial when such an order would be tantamount to con- 
verling acquittal into conviction. 


*Decided, March 27, 1972. Criminal Revision Application No. 761 of 1971, 
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_ THE facts appear in the judgment. . 
` M. B. Kadam, instructed Hooseini Doctor & Co., for the complainant. 
M. A. Garud, Assistant’ Government Pleader, for the State. 


v BHOLE J.- The- original complainant, Wadilal Shah, being aggrieved by the 
order of dequittal has-eome here in revision: -He and his son were walking 
down Bomanji Petit Road on October 24, 1970. The road in some parts is 
wide and in other parts narrow. The accused who was driving the lorry is 
said to have caused the accident at about 12-30 noon in the narrow part of the 
road:-- The lorry came from the opposite direction: The complainant and his 
son were walking down towards Warden’ Road. When they found the lorry 
coming, both’ the’ complainant and his son stood with their backs to the com- 
pound wall there. ‘The complainant’s grievance is that the lorry in spite of 
this position taken up by them struck both of them. The result was that both 
of ‘them fell down. It is further thé complaint of the complainant that the 
accused reversed his‘lorry with the result that the rear right- wheel passed over 
his left leg and his ankle, therefore, was fractured. Both the complamant 
and, his son were taken first in a taxi to Nair Hospital and thereafter to Breach 
‘Candy Hospital. A complaint was thereafter lodged. $ 


- The jaccused denied having committed the offence and stated that when he 
saw, the two walking on the road and_when he was going in the opposite direc- 
tion. he told them to, halt because he wanted to proceed further. The com- 
plainant and his son then: asked-him to proceed further with the lorry. There- 
fore he proceeded further. When he was so proceeding both of them shouted 
and asked him to stop the lorry. He stopped it immediately. He noticed the 
complainant sitting near the compound wall. He denied having been negli- 
gent or rash. l 


The learned Magistrate assessed the evidence of both the complainant and 
his son as well as an independent witness viz. D’Souza who had also witnessed 
this accident. According to the learned Magistrate the complainant and his 
son were not telling the whole truth because they have improved materially 
their story connecting the accused with the offence. The complainant and 
his son have stated that the accused reversed the lorry and thereby caused 
fracture to the complainant’s ankle. The medical evidence shows that the 
lorry which was loaded. could only cause a erush injury with open wounds 
if it went over the foot of the complainant. The complainant has also admit- 
ted that after he fell down, the right rear wheel of the motor lorry’ was ahead 
of him. In other words the complainant was found near the compound wall 
in between the right rear wheel and the right front wheel. If that is the 
version of the complainant, then according to the learned Magistrate, the driver 
has merely committed an error of judgment. The fact that the aceused stopped 
immediately after the complainant shouted also showed that the lorry was not 
running at an excessive speed although the case of both the complainant and 
his son is that it came at an excessive speed. The learned Magistrate did 
not believe in the evidence of the complainant and his son Rashmikant be- 
cause the complainant has improved the story in material parts and even went 
to the extent of saying that it was the right portion of the lorry that struck 
him first. The nature of the injuries sustained does not show that such was the 
case. The independent witness said that the middle part of the lorry came in 
contact with the body of the complainant. In other words the front part 
already went past the complainant but the middle part of the lorry came in 
contact with the body of the complamant. According to the learned Magis- 
trate this circumstance also shows that the accused was not negligent. At the 
most he was committing an error of judgment. After, therefore, assessing 
the evidence of the witnesses and the medical evidence the learned Magistrate 
was of the opinion that the accused could not be held to be guilty. The accused 

B L,.R.—48. 
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was neither negligent nor rash and, therefore, the learned Magistrate acquit- 
ted him. It is this, order of acquittal, therefore, that is now challenged here. 


Mr. Kadam, the learned advocate for the appellant-complainant, contended 
that the appreciation of the evidence by the learned Magistrate is perverse. 
According to him the learned Magistrate has not considered all the evidence 
that was led by the prosecution in all its aspects. It is contended by Mr. 
Kadam that the judgment is full of infirmities and it appears as if the learn- 
ed Magistrate is making out a new case for the accused and the finding that 
he was committing an error of judgment is without any foundation. It is, 
therefore, his contention that the judgment will have to be reversed in the 
interests of justice. Mr. Kadam, however, was not able to show me that the 
learned Magistrate has committed any error of law or any error of procedure. 
It appears that the learned Magistrate has assessed all the evidence in his own 
way after weighing all the pros and cons of the circumstances that arise out 
of the evidence. It appears that the learned Magistrate has also visited the 
place of the accident. He has also discussed not only the nature of the in- 
Juries but also the condition of the road etc. during the course of his judgment. 
This is a revision Petition by the complainant, a private party, against the 
order of acquittal. This Court in the absence of any error of law or point of 
law cannot reappraise the evidence or reverse the finding of fact on which the 
acquittal is based. It is true that the High Court may interfere with the 
order: of acquittal when such an interference is demanded in the interest of 
justice. But I cannot convert a finding of fact into one of conviction. I can- 
not also set aside the order of acquittal after an appraisal of evidence passed 
by the learned Magistrate and send the case for retrial so that the retrial may 
ultimately result in only a new judgment with the order of conviction. 


Mr. Kadam, the learned advocate for the appellant, has invited my atten- 
tion to the various aspects of the evidence of both the complainant and his 
son. He says that the complamant and his son were both injured; that the 
accused was driving the lorry from the opposite direction; that there cannot 
be any dispute that the complainant and his son were injured as a result of 
the impact with the lorry and, therefore, according to him the assessment of 
the evidence by the learned Magistrate. when he comes to the conclusion that 
the accused has not committed the offence is nothing but perverse. As men- 
tioned earlier, the circumstances show that the complainant and his son were 
not hit by the front portions of the lorry. They seem to have been sandwiched 
between the lorry and the wall only after the lorry’s front portion had passed 
them. The learned Magistrate is of the view that the accused had committed 
an error of judgment when he thought that he could pass the whole length 
of the lorry without injuring the complainant and his son. That is quite 
probable. Now all this assessment is made by the trial Court. Now the con- 
tention of the learned advocate that I should set aside all the assessment and 
exercise discretion to convert the finding of acquittal into one of conviction 
or merely send the record and proceedings for retrial, therefore, cannot be 
accepted. It would be difficult for this Court in the absence of any error 
of law or procedure or point of law to do such a thing. The High Court 
cannot order retrial. when such an order would be tantamount to converting 
acquittal into conviction. In the case where there is no mistake of law or 
procedure, this Court will be reluctant to interfere with the order of acquittal. 


For the aforesaid reasons, therefore, this revision application fails. `I ae- 
cordingly confirm the order of acquittal of the accused by the learned Magis- 
trate. Rule discharged. 


Rule discharged. 
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Before Mr. Justice Bhole. 


JALANDAR GORAKH KIRTIKAR v. SHOBHA J. KIRTIKAR.* 
Criminal Procedure Code (Act V of 1898), Sec. 488—Standard of proof that parties 
to proceeding validly married, what is. 
In a proceeding under s. 488 of the Criminal Procedure Code, 1898, the standard 
of proof that the parties to the proceeding are validly married need not be so high 
as in a prosecution under ss. 494, 495, 497 or 498 of the Indian Penal Code or in a 
proceeding under the Indian Divorce Act. 


- 


THE facts appear in the judgment. 


M. B. Kadam, for the original respondent, 
R. 8. Bhonsale, Assistant Government Pleader, for the State. 
P. S. Nadkarni, for respondent No. 1. 


Baoum J. The petitioner is the husband of respondent No. 1 who had filed 
an application for maintenance on the ground of ill-treatment, assault and 
desertion. The petitioner contested the claim by his wife stating that she is 
not his legally wedded wife and that, therefore, she is not entitled to main- 
tenance. The respondent-wife had also claimed maintenance for the two 
children. The learned Presidency Magistrate, Dadar before whom the case 
was tried considered the question of legality of marriage and found that res- 
pondent No. 1 had established that she is the legally wedded wife of the peti- 
tioner. After considering the version as regards the income of the petitioner 
the learned Magistrate came to the conclusion that he would be able to pay to 
the respondent Rs. 60 per month as maintenance and Rs. 30 per month to each 
of the two sons who are now with the respondent. This order is challenged 
here by the petitioner. The point, therefore, that arises here for consideration 
is whether the order passed by the learned Presidency Magistrate is legal and 
proper. 

At the outset Mr. Kadam, the learned advocate for the petitioner, requested 
that he wants to file as additional evidence a letter written by the respon- 
dent to the petitioner after the present petition was filed in this Court. Accord- 
ing to him in that letter the respondent admits that she was not married to 
the petitioner. There is another document which he wants to file and that is 
an affidavit sworn by the respondent calling herself by the name of her father 
and not that of her husband. He has also filed an application. It would be 
difficult for me to accept these documents firstly -because the affidavit sworn by 
the respondent was in the possession of the petitioner and it was possible for 
him to file the: same during the.course of, the maintenance proceedings. Calling 
oneself by maiden name is also quite usual when one goes to school. The letter 
which is said to have been written by the respondent is vague. It is neither 
addressed to any person in particular nor is signed. The contents also do not 
in terms show that the respondent had admitted that she was not married to 
the petitioner. I cannot, therefore, allow Mr. Kadam to have the additional 
evidence. I have, therefore, rejected his application. 

Mr. Kadam has vehemently argued that the respondent has not been able 
to establish valid marriage between her and her husband. She is a Nav 
Buddha. Her claim is that her marriage with her -husband was performed 
according to Buddhist rites. She has also recited during the course of her 
evidence what exactly had taken place. According to ‘her two Bhikkus who 
had come there had performed the marriage. The custom is that Panchsheel ig 
recited and the husband and wife garland each other in the presence of the 
Bhikkus who gather there and the Bhikkus perform the marriage. The peti- 
tioner also has admitted during the course of the evidence that he had at- 
tended other marriages of Buddhists and the marriages take place as recited 


*Decided, March 23, 1972. Criminal Revision Application No. 48 of 1972, 
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by the respondent. It is true that the respondent has neither examined any 
of the Buddhists nor any of the persons who had attended the marriage. It 
is, therefore, contended by Mr. Kadam that the respondent had not establish- 
ed that there was a valid marriage between the two. This would be specially 
so, according to Mr. Kadam, because the petitioner says that he is a Hindu 
and not a Buddhist. Mr. Kadam contends that even if it is true that the 
marriage Was Performed as was stated by the respondent, such a marriage 
would not be a valid marriage when the petitioner is a Hindu. It is, how- 
ever, significant to remember that the petitioner had not suggested in the 
cross-examination of the respondent that he is a Hindu and not a Buddhist. 
For the first time he has stated during the course of his evidence in these 
proceedings that he is a Hindu. Evidently, therefore this statement appears 
to be an afterthought. Besides the evidence of the respondent on the factum 
of the rites that took place at the time of the wedding, there are also other 
circumstances which establish that there must have been a marriage between 
the two. 

It is admitted that the parents of the respondent as well as the parents of 
the petitioner live in the same chawl. The petitioner was a teacher and the 
respondent was a Student in the same school. Because of this contact both 
appear to have fallen in love with each other. The parents of the girl, how- 
ever, were not happy about this. In the beginning they were against the 
marriage between the two but later they were reconciled and even attended the 
marriage of the couple. The important circumstance, however, is that after 
the wedding the respondent stayed with the parents of the petitioner in the 
same chawl. In the ordinary course if there was no wedding between the 
couple’ the parents of the girl would not have allowed her to stay in the same 
chawl with another person. The fact, therefore, that they allowed her to stay 
in the petitioner’s hduse shows that there must have been a marriage between 
the two. 

There is another circumstance which also leads to this conclusion. Her 
parents come from a village in Satara district. When she was pregnant she 
was-taken for delivery to the village of her parents. Admittedly the parents 
were against this marriage in the beginning. If she had not married the peti- 
tioner in the ordinary course of natural conduct they would not have taken 
her for delivery to their native village. This circumstance also in my view 
speaks loudly of the fact that both the respondents as well as the petitioner 
must have been married. Besides this there is also another circumstance and 
that can be found in the notice given by the petitioner to his wife. The 
notice is addressed by him as ‘‘Mrs. Jalandar Gorakh Kirtikar’’. He has also 
mentioned that she should return to him and stay as his wife. Besides this 
notice there are other letters written by the respondent to the petitioner who 
addresses him as her husband. AJN these circumstances clearly in my view 
show that they must have been married. 

We have seen that the parents of not only the petitioner but also the res- . 
pondent live in the same chawl. She was living with the parents of the peti- 
tioner. She has also two children one of whom is 7 years old and the other 
is younger. She could not have had children and she could not have lived 
in the same chawl where the parents of both the parties stay, with the parents 
of the petitioner unless she was married. Both are respectable parties. In. 
the ordinary equrse therefore such things could never have happened if there ` 
was no marriage. All the circumstances, therefore, in my view clearly show 
that the petitioner had married the respondent. Now it may be that the evi- 
dence led by her is not as adequate as it should be for a prosecution under 
ss. 494, 495, 497 or 498, Indian Penal Code or for a proceeding under the 
Indian Divorce Act. In a proceeding under s. 488, Criminal Procedure Code 
the standard of proof need not be so high as in other proceeding. It appears 
looking from this point of view that the evidence led by the respondent is 
adequate. 5 
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So far as the quantum of maintenance is concerned, there is evidence to 
show that the petitioner gets a salary of Rs. 277.62 P. He has not to main- 
tain his parents or anybody else. They seem to be quite independent and 
earning their own bread. The order passed by the learned Presidency Magis- 
trate directing the petitioner to pay maintenance allowance at ‘the rate of 
Rs. 60 per month and Rs. 30 per month to each of the two sons is ‘quite 
reasonable. 

It appears that at the time of admission of this petition ihe order was passed 
that the petitioner should deposit a sum of Rs. 500 within three weeks from 
the date when the petition was admitted. The said sum was deposited. But 
he has still to pay Rs. 965 after deducting Rs. 500. 

I, therefore, confirm the order of the trial Court granting maintenance to 
the respondent at the rate of Rs. 60 per month and to the two children at 
the rate of Rs. 30 each per month. I further direct that the petitioner shall 
pay Rs. 50 per month towards the past arrears of maintenance until all the 
arrears are paid in addition to the abovesaid maintenance allowance in the 
first week of every month. I also direct that the sum of Rs. 500 deposited in 
the office be transferred to the Court of the Presidency Magistrate, 7th Court, 
Dadar, Bombay and the respondent shall be allowed. to withdraw the same. I 
quantify the costs of this petition at Rs. 35 and direct the petitioner to pay 
the same to the respondent. l 

Rule discharged. : i Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Justiċe Bhole. 
SABASTIAN D’CRUZ v. LAXMAN SHREEPAD DEODHAR.” 
Mortgage—Redemption—Prior mortgagee purchasing property at Court sale—Whether 
mortgagor loses right to redeem, 


Where the prior mortgagee has brought the property to sale and has himself pur- 
chased it he is entitled as’ assignee of the equity of redemption to redeem the 
puisne mortgagee’s mortgage. The original mortgagor loses his right to redeem the 
mortgage. , £ n ' 
gii Nathmal v, Nilkanth,! referred to. 


Tur facts appear in the judgment. 


B. R. Ketkar, for the appellant. 

P. M. Pradhan, for respondent No. 1. 
V. N. Ganpule, for respondents Nos. 2.and 4. 
N. D. Hombalkar, for respondent.No. 6. 


Broun J. The original mortgagor-judgment-debtor, Sabastian D’Cruz, is 
the appellant here, being aggrieved by the Order of the Assistant Judge, 
Poona confirming the order of the darkhast Court in the darkhast filed by one 
Vardichand Ramchand & Co. who was the second mortgagee. The appellant 

D’Cruz had mortgaged his house .property to one Shripad Deodhar, the first 
mortgagee. Respondents Nos. 1 to 4 are”his heirs. The appellant subsequent- 
ly executed the second mortgage in favour of one Vardichand, who is respon- 
dent No. 5. The first mortgageé Deodhar filed Civil Suit No. 126 of 1954 
against the appellant. The sécond mortgagee Vardichand was not made a party 
to the suit. The first mortgagee obtained a, de¢ree in his favour. The second 
mortgagee Vardichand also, filed i in that’ year another suit being Civil Suit 


*Decided, February -1, 1972.“ Second Ap- - order passed by N. S. Manudhane, 8rd- Joint 
peal No. 752 of 1969, against the decision Civil Jndge, J. D. at- Poona, in Regular Dar-, 
of K. C. Surana, Assistant Judge, at: . Poona, saa No. ‘1737 of 1958. 
in Appeal No. 805 of 1967, confirming the’ (1982) 84 Boni.’ L. R. 1519. 
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No. 357 of 1954 against the mortgagor. The second mortgagee did not make 
the first mortgagee a party to the suit. 

The first mortgagee, Deodhar, filed the execution proceedings against the 
original mortgagor and requested for sale of the mortgaged property. The 
mortgaged property was sold in the execution proceedings and the first mort- 
gagee Deodhar purchased the suit property in auction. The second mort- 
gagee, Vardichand then filed the present darkhast for the purpose of executing 
his deeree. He joined the first mortgagee, Deodhar as a party in the dark- 
hast proceedings. We are concerned here with the second mortgagee’s dark. 
hast proceedings. The first mortgagee Deodhar objected to their being joined 
as party to the darkhast. Later during the course of the darkhast proceed- 
ings the first mortgagee gave a purshis and offered to redeem the mortgage 
of the second mortgagee and in the alternative also prayed that if the second 
mortgagee Vardichand was ready and willing to redeem their mortgage, then 
they would be satisfied. The second mortgagee Vardichand, however, inform- 
ed that he was not willing to redeem the mortgage of the first mortgagee Deo- 
dhar. The. darkhast of the second mortgagee, therefore, proceeded. The dark- 
hast Court held in the execution proceedings on July 3, 1961 that the right 
of the first mortgagee to redeem the second mortgage subsists in spite of the 
Court’s sale and his purchase of the mortgaged property. According to him 
the question of redemption would come at the time’ when the auction pur- 
chaser wants possession of the mortgaged property on the strength of the sale 
certificate. He, therefore, held that the first mortgagee who had become the 
auction purchaSer in the execution proceedings did not become absolute owner 
of the property. It was also held that the first mortgagee continued to be 
the mortgagee qua the second mortgagee despite the auction sale in which the 
prior mortgagee was a purchaser. The property, therefore, was ordered to be 
put to sale subject to the encumbrance of the first mortgagee. 

The first mortgagee thereafter applied in the darkhast proceedings of the 
second mortgagee for redemption of the second mortgagee. Original mort- 
gagor, D’Cruz, who is the appellant here, objected to the application of the 
first mortgagee stating that he alone is entitled to redeem the second mort- 
gage. That objection was rejected by the darkhast Court and the learned 
Civil, Judge held after carefully considering the matter that the first mort- 
gagee shall redeem the puisne mortgagee and that the puisne mortgagee will 
receive the amount deposited by the first mortgagee in Court. The original 
mortgagor had no right to redeem. Accordingly, therefore, he held that the 
second mortgagee Vardichand should give a statement of the exact amount due 
to him and that the first ‘mortgagee should deposit the amount which can be 
withdrawn by the second mortgagee from the Court. There was an appeal 
against this order. ‘The learned Assistant Judge, who heard the appeal, dis- 
missed it confirming the order of the learned Civil Judge. This order is, 
therefore, now challenged here by original mortgagor D’Cruz who wanted to 
redeem the second mortgage in the darkhast proceedings of the second mort- 
gagee. 

The point, therefore, that arises here for consideration is whether the order 
of the learned Assistant Judge is legal and proper. We have seen that 
neither the puisne mortgagee nor the prior mortgagee when he filed: his suit 
against the. appellant mortgagor made the other mortgagee a party to the suit. 
The omission to implead the puisne mortgagee does not in any way affect his 
rights though the first mortgagee may obtain a decree on the morteage and 
the property may be sold in execution of such decree. Not only has the 
puisne mortgagee the right to redeem the prior mortgagee after he has brought 
the property to sale but his right to sue for sale subject of course to the first 
mortgage is not affected. If the prior mortgagee has brought the property to 
sale and has himself purchased it he is also entitled as assignee of the equity 
of redemption to redeem the puisne mortgagee. The right of the prior mort: 
gagee to redeem the puisne mortgagee takes priority when the prior mortgagee 
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purchases as auction purchaser. While executing his decree, he acquires the 
right both of mortgagee and mortgagor. As assignee of the mortgagor he may 
sue to. redeem the puisne mortgagee or as assignee of mortgagee’s rights he 
may. sue to redeem the puisne. The mortgagor therefore has no place and no 
title. The prior mortgagee therefore redeems the puisne. 

So far as the facts and circumstances of the instant case are concerned, the 
prior mortgagee had brought to sale the mortgaged property and purchased it 
as auction purchaser. He did not make the puisne mortgagee a party to the 
suit when he obtained the decree. When the prior mortgagee had brought the 
property to sale and had himself purchased it he ‘is entitled as assignee of 
the equity of redemption to redeem the puisne mortgagee. The mortgagor hag 
lost his right. The Courts were, therefore, right in ordering the prior mort- 
gagee, Deodhar, to redeem the puisne mortgagee, Vardichand’s mortgage. The 
present appellant who is the original mortgagor has therefore lost his right 
to redeem because the prior mortgagee who had purchased the mortgaged pro: 
perty as auction purchaser has purchased his right to redeem the puisne mort- 
gagee. Deodhar is therefore entitled to redeem the puisne mortgage. It ap. 
pears to me, therefore, that the order passed by the learned Assistant Judge 
is proper. 

I am supported in the above view by the. decision in Nathmal v. Nilkanth.! 
There also a prior mortgagee had gone into possession of the mortgaged pro- 
perty as purchaser in execution of the decree on his mortgage. It was held that 
the effect of sale was that the prior mortgagee remained in possession as 
holder of the equity of redemption as against. the second mortgagee. 

In the above view of the matter the appeal is dismissed with costs. 


j Appeal dismissed. 


Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


_ A. P..PURANIK v. THE SHOLAPUR MUNICIPAL CORPORATION.” 


png Acquisition Act (I of 1894), Secs. 4; 54, 6, 9, 45—Whether. under s. 4(1) indi- 

vidual notice to owners and persons: interested in compensation necessary—Such 

"> persons whether can raise objections under s. 5A(1): after prescribed period of limi- 
tation on ground that individual notice not given. 


It is not necessary that the notification issued under s. 4(1) of the Land Acqui- 
sition Act, 1894, should .be served individually on the owners or persons entitled 
to claim interest in compensation. If such persons neglect to take notice of the 
notice under s. 4(1) of the Act they cannot, after the period -`of limitation pres- 
cribed under s. 5A(1) of the Act, raise objections to the acquisition of the land and 
ask for a hearing on such ‘objections - on-the ground’ that the notice under s. 4(1) 
was not served upon them individually. 2 

Pillayya v. State! and Mohd. Habibullah v. Spl. Dy. Collector? referred to, 


By a Notification issued under s. 4 of the Land Acquisition Act, 1894, fiva 
properties bearing C.T.S.:No. 8278/3, 8278/4, 8280/2, 8281/3 and 8281/4 
situated at Sholapur, were notified for acquisition as being needed for public 
purposes viz. municipal offices and road widening. Individual notices were 
served about the above notification on one Nirgude, one Shah and one Keshavlal, 
who were the owners of these properties. The notifications were published in 
accordance with the provisions in sub-s. (J) of s. 4 in the, Official Gazette and in 
further pursuance of above provisions, the Collector put up public notices of 
the substance of the notification at convenient places in the locality of the pro- 
perties. One such public notice was put up by affixing the same on the com- 
pound wall of the properties bearing C.T.S. Nos. 8278/3 and 8278/4. . The 


1 (1932) 34 Bom. L. R. 1519. ` | ' 1 [1969] A. I; R. Mys. 240. 
*Decided, February 3, 1972. Special Civil 2 . [1967] A. I: R. Mad. 118. 
Application No. 1825 of 1968. 
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other three properties were in the same compound as the above C.T. survey 
numbers. 

Two of the above properties were known as Nirgude Chawls and Shah 
Chawls. A. P. Puranik and five others (petitioners) were monthly tenants in 
Nirgude Chawls and six other petitioners were monthly tenants in Shah Chawls. 
The notification dated April 6, 1968 under s. 6 of the Act was issued for ac- 
quisition of these properties for the purposes of Municipal Offices. This noti- 
fication was published in the gazette dated May 2, 1968. This notification 
stated that the Commissioner had considered the report of the Collector under 
sub-s. (2) of s. 5A in respect of the objections raised against the acquisition 
of these properties. Thereafter public notice was published under s. 9 in res- 
pect of the acquisition of the properties. In August 1968, the present peti- 
tioners were personally served with individual notices under sub-s. (3) of s. 9 
as occupiers of the. property under acquisition. The petitioners thereafter 
filed the present petition under arts. 226 and 227 of the Constitution of India 
for preventing acquisition of the properties and for quashing the acquisition 
proceedings, contending that the authorities were bound to serve on them 
individual notices in respect of the notification issued under s. 4 of the Act 
and that they had not been afforded statutory opportunity to raise objections 
to the acquisition of the properties as was compulsory under s. 5A of the 
Act. 


U. R. Lalit, for the petitioner. 
Prakash 8. ’ Shah, for respondent No. 1. 
R. J. Joshi, instructed by Little & Co., for respondents Nos. 2 to 4. 


K. K. Desar J. [His Lordship after stating the facts of the case and the 
contentions raised by the parties, proceeded.| In connection with these rival 
contentions it is necessary to notice the relevant parts of ss. 4, 5A, 6, 9 and 45, 
which run as follows: 

“4. (1) Whenever it appears to the appropriate Government...that land in any 
locality is needed or is likely to be needed for any ‘public purpose, a notification to 
that effect shall be published in the Official Gazette, and the Collector shall cause public 
notice of the substance of such notification to be given at convenient places in the 
said locality.” 

Sub-section (2) authorises the Officer to enter upon the premises situate on 
the properties needed for acquisition and proviso to this sub-section runs: 

“Provided that no person shall enter into any building or upon any enclosed 
court or garden attached to a dwelling-house...without previously giving such occupier 
at least seven days’ notice in writing of his intention to do so. 

5A. (1) Any person interested in any land which has been notified under section 4, 
sub-section (1) as being needed or likely to be needed for a public purpose or for 
a Company may, within thirty days after the issue of the notification, object to the 
acquisition of the land. or of any land in the locality, as the case may be.” 


Sub-section (2) of this section compels the Collector to give the objector an 
opportunity of being heard. Sub-section (3) provides that every person en- 
titled to claim an inter est in compensation would have the right to raise objec- 
tion to acquisition. 

“6. (1) ...when the appropriate Government...is satisfied, after considering the 
report, if any, made under section 5A, sub-section (2), that any particular land is needed 
for a public purpose,...a declaration’ shall be made to that effect.. 
oe sub-section (2) the declaration is directed to be published in the Official 

azette. 

“9. (1) The Collector shall then cause puke notice to be given at convenient 
places on or near the land to be ‘taken, stating that the Government intends to take 
possession of the land, and that claims to compensation for all interests in such land 
may be made to him. 


\ 
t 
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(2) Such notice shall state the EN of the land so needed, and shall require 
all persons interested in the land to appear personally...and to state the nature of 
their respective interests in the land and the amount and particulars of their claims 
to compensation for such interests,... 

(3) The Collector shall also serve notice to the. same effect on the occupier (if 
any) of such land and on all such persons known or believed to -be interested therein,...” 


Section 45 relating to service of notices runs as follows: 


“45. (1) Service of amy notice under this Act shall be made by delivering or 
tendering a copy thereof signed, in the case of a notice under section 3A or 4 by the 
officer therein mentioned, and in the case’ of any other notice,... 

(2) Whenever it may be practicable, the service of the notice shall be made on 
the person therein named.” 


These are all the relevant provisions in the Act. It is important to notice 
that power created under sub-s. (2) of s. 4 to enter upon the properties in- 
tended to be acquired must under the proviso to the sub-section be exercised 
only after service of individual and/or personal notice in writing and of seven 
days. Section 45 provides that this notice must be delivered to the relevant 
person. On the contrary the notification issued under sub-s. (J) of s. 4 is 
directed to be published in the Official Gazette and to be notified by causing 
publie notice of the substance of such notification to be given at convenient 
places in the locality. As regards the notification issued under sub-s. (J), 
statute does not direct that notice of the notifieation should be served on the 
owners or on persons entitled to claim interest in compensation. The first 
submission made by Mr. Lalit is accordingly not based on any statutory pro- 
vision, In this connection, by way of contrast it may be noticed that under 
sub-s. (3) of s. 9 the Collector is directed to serve notices on occupiers and those 
having interest in compensation. Mr. Joshi is, therefore, right in his sub- 
mission that if the Legislature had so intended, similar provision could have 
been made in connection with the notification issued under sub-s. (1) of s. 4. 
The first contention of Mr. Lalit is accordingly negatived. 


There is no-dispute between the parties that the petitioners are persons 
who claim interest in compensation. Apparently for this reason under sub-s. 
(3) of s. 9 notices inviting claims for compensation were served on the peti- 
tioners. It is, therefore, true that the petitioners are persons as defined under 
sub-s. (3) of s. 5A and that the petitioners as such had the right to raise objec- 
tions to the acquisition of the properties. The petitioners were accordingly 
entitled to an opportunity of a hearing in accordance with the provisions in 
sub-s. (2) of s. 5A ‘in respect of objections which might have been filed by them. 
It is also true that notification of declaration under s. 6 for the acquisition of 
the properties could not have been issued except after ‘consideration of the 
report in respect of the objections ‘filed under s. 5A had been made 
by the Acquisition Officer. Apparently, if the petitioners’ case is true, 
the petitioners have lost the opportunity to raise objections under sub-s. 
(1) and an opportunity of hearing such objection under sub-s. (2) of s. 5A. 
This fact has resulted, according to the petitioners, because notices in respect 
of the notification under s. 4 had not been served on the petitioners. The 
question is whether Mr. Lalit is right in his submission that for the above 
reason, the notification under s. 6 is liable to be set aside. In this connection, 
it -is important to’ remember that objections under s. 5A are directed to be 
filed within 30 days after the issue of the notification under sub-s. (J) of s. 4. 
Persons claiming interest in compensation would lose and would not be entitled 
to raise an objection upon expiry of 30 days of issue of notification under 
sub-s. (J) of s. 4. The limitation period of 30 days prescribed in sub-s. (J) 
of s. 5A reflects the anxiety of the Legislature that the proceedings for ac- 
quisition should not be frustrated by affording any larger time to the parties 
concerned in connection’ with the objection that they may intend to raise. 
The Legislature must be aware that the right to raise objections under sub-s. 
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(J) must depend on the knowledge of the interested parties of the notification 
issued under sub-s. (Z) of s. 4 Apparently, persons claiming interest in 
compensation may remain ignorant of the notification issued under sub-s. (J) 
of s. 4, in spite of the publication of the notification in the official gazette and 
the publie notice put up at convenient places in the locality. Being aware of 
that situation, the Legislature did not provide for service of notice of the noti- 
fication under sub-s. (J) of s. 4 individually on persons claiming interest in 
compensation. It is important in this connection to notice that for inviting 
claims for compensation under s. 9, the Legislature by sub-s. (3) of that sec- 
tion directed service of notice on individuals claiming interest in compensation. 
‘In the context of provisions in ss. 4, 5A and 6 we are unable to accept Mr. Lalit’s 
submission that the petitioners have been deprived of the right to raise objec- 
tions and to a hearing in that connection under s. 5A. If they have lost such 
right and/or opportunity, the same must be held to be the result of 
their negligence in not taking notice of the public notice of the 
intended acquisition put up at convenient places in the locality in accord- 
ance with the provisions in sub-s. (Z) of s. 4. By s. 5A the rights were not 
intended to be created in favour of such negligent parties. In this connec. 
tion, we have to repeat that we are not in a position to hold that the case 
of the Government that publie notice of the notification under s. 4 in this 
case was put up on the compound wall of the properties bearing C.T.S. 
No. 8278/3 and 4. The result of the above discussion is that the submissions 
made by Mr. Lalit cannot be accepted. 


In this connection, reference may be made to the decision of the High Court 
of Mysore in the case of Pillayya v. State,! wherein similar view has been 
taken regarding the true construction of the effect and provisions of s. 5A. 
In the case of Mohd. Habibullah v. Spl. Dy. Collector? a Division Bench of 
the High Court of Madras has also taken a similar view of the provisions in the 
above section. 


In the result, the rule is discharged. The petitioners are small men and 
accordingly there will be no order as to costs. 


Rule discharged. 


Before Mr. Justice Wagle and Mr. Justice Bhasme. 


M/S. JALNA CONSUMERS’ CO-OPERATIVE SOCIETY LTD. 
V. 


HIRALAL GIRDHARILAL.* 


Hyderabad Houses (Rent, Eviction and Lease) Control Act (XX of 1954), Sec. 15—Whke- 
ther notice determining tenancy necessary before landlord can obtain possession of 
premises from tenant. 


Under the Hyderabad Houses (Rent, Eviction and Lease) Control Act, 1954, de- 
termination of tenancy by notice is necessary before the landlord can obtain, posses- 
sion of the premises from his tenant under s. 15 of the Act. 

Manujendra y. Purnedu,! applied. 
The decision of the Full Bench of the Madras High Court in Raval & Co. v. 
Ramachandran2 is not correct law. ; 
Punjalal v. Bhagwatprasad,3 Mangilal v. Sugan Chand,4 Abbasbhai v. Gulamnabi5 
, and Maniram Narsingrao v. Abdul Sattar Roshansaheb§ referred to. 


1 [1960] A. I. R. Mys. 240. 2 [1967] A. I. R. Mad. 57, F.B. 
2 [1967] A. I. R. Mad. 118. 3 [1963] A. I. R. S. C. 120. 
*Decided, November 9/10, 1971. Civil 4 [1965] A. I. R. S. C: 101. 
Application No. 1123 of 1967 (with Civil Revi- 5 [1964] A. I. R. S. C. 1841, 
sion Applications Nos. 1124 of 1967, 37 & 38 6 (1965) Civil Revision Application 
of 1968, 742/66, 362/67 and 1098/67). ‘No. 1739 of 1960, decided by K. K. Desai J., 
1. [1967] A. I. R. S. C. 1419.. on February 9, 1965 (Unrep.). 
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Tar facts are stated in the judgment. 

V. N. Ganpule for A. A. Omar, for the applicant in C.R.A. Nos. 1123 and 
1124 of 1967 and 37 and 38 of 1968. 

J..M. Baphna, for the opponent in C.R.A. No. 1123/67. 

H. G. Vaishnav and R. G. Deo, for R G. Nandapurkar, for the petitioner in 
C.R.A. No. 1098/67. 

H. Vaishnav, for the petitioner in C.R.A. No. 362/67. 

SP. Kurdukar, for the petitioner in C.R.A. No. 742/66. 

M. G. Chaudhary, for the opponent in C.R.A. No. 1124/67. 

R. G. Deo for R. G. Nandapurkar, for opponent in C.R.A. No. 37/68. 

'M. P. Kanade, for the opponents in C.R.A. Nos. 38/68 and 1098/67. 

K.J. Abhyankar, for opponent No. 1 in C.R.A. No. 742/66. 

Lodharam Pohumal, for the opponent in C.R.A. No. 362/67 (absent). 


WAGLE J. This is an application in revision against an order passed, by the 
Assistant Judge, Aurangabad, upholding the decision of the Rent Controller 
that notice, is necessary before relief can be obtained by a landlord of posses- 
sion of property under the Hyderabad Houses (Rent, Eviction and Lease) 
Control Act, 1954. The few facts necessary for the disposal of this point, which 
arises in all these matters, are the following: 

The Jalna Consumers’ Co-operative Society purchased the property in dis- 
pute on July 21, 1961. On October 2, 1961 a notice was given by the peti- 
tioners to the respondent-tenant informing him that the petitioners had be- 
come the purchasers of the suit property and that, therefore, he should go on 
paying the rent to them. : In this notice a claim was also made by the peti- 
tioners that as they, required the property for their personal occupation, the 
tenant should quit. 

By his reply dated October 16, 1961, the respondent refused to attorn on the 
ground that he had received no intimation from the owner of the transfer in 
favour of the petitioners. The matters remained at that stage for a period of 
about 15 months. On January 7, 1963 the instant suit was filed claiming pos- 
session from the respondent on the ground that the property was required for 
personal occupation; that it was also required for reconstruction of the pro- 
perty and that the respondent had committed defaults in payment of rent for 
a period between January 16, 1962 and January 2, 1968; the default being 
wilful the plaintiffs were entitled to possession. 

The respondent’s defence was that the property was not required bona fide 
for the personal occupation of the petitioners; that there was no necessity for 
reconstruction and that the money order having been sent in respect of the 
arrears, there was no default by him and if, at all, there was default, the 
same was not wilful. 

‘On August 26, 1966 the suit was dismissed in regard to possession although 
it was decreed for rent. It was held that the notice given did not terminate 
the tenancy and since notice was reauired to be given the petitioners were not 
entitled to the relief of possession. The appeal filed by the petitioners has also 
been dismissed. Against that decision the instant revision has been filed. 
Since the point whether a notice was‘reauired to be given before possession 
could be obtained under the Hyderabad Houses (Rent, Eviction and Lease) 
Control Act, 1954, is common to the instant revision and the other matters, 
they have been referred to a Division Bench by Kantawala J. for deciding 
one point: whether notice was necessary to be given before ‘possession eould 
be obtained under the Hyderabad Act. 

- Mr. Ganpule, who anDears for the petitioner-landlords. contended that a 
careful serutiny of the Hyderabad Act would clearly show that the Hyderabad 
Act of 1954 is a complete Code bv, itself. The Act, therefore, providine for 
the eviction and being a complete Code, it is only the provisions of the 
Hyderabad Act of 1954 which had to be taken into consideration and that in- 
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cidentally the provisions of general law viz., those contained in the Transfer 
of Property Act in regard to eviction would not apply in any particular. It 
was urged that in the Hyderabad Act of 1954 there being no provision for 
the notice to be given by a landlord to the tenant, a landlord could contend 
before the Rent Controller that the provisions of the Hyderabad Act having 
been satisfied, he was entitled to possession from the tenant. There is no 
doubt that the Hyderabad Act of 1954 does not contain any Provision re- 
quiring a landlord to give a notice to the tenant before he can proceed be- 
fore the Controller for seeking possession. Mr. Ganpule’s further argument 
was that a provision similar to the Act of 1954, which was in force earlier 
was construed by the Hyderabad High Court to hold that notice was not 
necessary before action could be taken by a landlord for possession under the 
provisions of the Act. In Mohd. Gous v. Karunnissa Begum,! a Division 
Bench of the Hyderabad High Court considered the provisions analogous to 
s. 15 of the Hyderabad Rent Control Act, 1954 and held that it was not 
necessary for a landlord wishing to proceed under the Rent Control Act to 
issue a notice before commencing such proceedings. The Division Bench re- 
lied upon a decision of the Madras High Court in Krishnamurthy v. Partha- 
sarathy* and another case of the Madras High Court holding similar views. 
The learned Judges dealt with this point very briefly and observed as 
follows (p. 112): 

s ..In our opinion one of the objects of the Rent Control Order is to see that tenants 
are not ejected from their holdings in these times when it is difficult to secure houses 
by mere reliance on the terms of the tenancy & that in the public interest the Rent 
Controller shall use his discretion in the light of the provisions of the Order & pass 
equitable order whether or not to evict the tenant. We, therefore, hold that the provi- 
sion relating to notice under the T. P. Act has become inapplicable to cases of ejectment 
coming within the purview of the Rent Control Order & it is not, therefore, necessary 
for a landlord, wishing to proceed under the said Order, to issue notice under the 
T. P. Act before commencing such proceedings.” 

Mr. Ganpule also relied upon a decision of a Full Bench of the Madras High 
Court in Raval & Co, v. Ramachandran} 
The Full Bench of the Madras High Court’was considering the provisions 
of the Madras Buildings (Lease and Rent Control), Act (18 of 1960) for de- 
ciding whether a contractual tenancy has got to be terminated ‘by a notice 
before a landlord can take advantage of the provisions of the Madras <Act. 
Although the Full Bench was considering the provisions of the Madras Act, 
in order to determine the question whether the tenancy had necessarily to be 
terminated before an application for possession can be made by a landlord, 
the learned Judges of the Full Bench also considered the provisions of the 
other similar Acts in other States. They particularly considered the provi- 
sions of the Bombay Rent Act, 1948: Sections 12 and 13 of which are the 
relevant sections. After pointing out that there is a distinction between the 
provisions of the Bombay Rent Act ‘and the Madras Act, in order to get over 
the two decisions of the Supreme Court in Punjalal v. Bhagwatprasad4 and 
Mangilal v. Sugan Chand, the Full Bench held that the Madras Act is a 
complete Code by itself. They further held that the provisions of general 
law would not apply and that the provisions of the Madras Rent Act alone 
would govern the relationship, ete. between the landlord and tenant. It was, 
therefore, urged by Mr. Ganpule that since the provisions of the Hyderabad 
Rent Control Act are in part materia with the provisions of the Madras Rent 
Act, the decision of the Full Bench of the Madras High Court given after 
considering the provisions of the Bombay Rent Act and the Hyderabad Rent 
Control Act should be accepted by us as laying down the proper law on the 
subject. 
1 f1i95i7 A. I. R. Hyderabad 111. 4 [1963] A, I. 


R. 
2 [1949] A. I. R. Mad. 780. 5 [1965] A. L R. 
8 [1967] A. I. R. Mad. 57, F.B. 


S. €. 120, 
S. C, 101. 


y 
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As against the view expressed in Raval & Co. v. Ramachandran and Mohd. 
Gous v. Karunnissa Begum and followed in K. Satyanarayana v. G. Nara- 
sumhamurthy,® there are several decisions of the Supreme Court which have, 
from time to time, considered this point. In Punjalal v. Bhagwatprasad, the 
Bombay Rent Act was considered by their Lordships. Their Lordships while 
considering the provisions of s. 12(1), which relate to obtaining of possession 
on a default in payment of rent being made by the tenant, observed as 
follows (p. 123): l 

“...The provisions of this section therefore will operate against the landlord after 
the determination of the tenancy by any of the modes referred to in S. 111 of the 
Transfer of Property Act.’ What this section of the Act provides is that even after 
the determination of the tenancy, a landlord will not be entitled to recover possession, 
though a right to recover possession gets vested in him, so long as the tenant complies 
with what he is required to do by this section. It is this extra protection given by 
this section which will be useful to the tenant after his tenancy has been determined. 
The section does not create a new right in the landlord to evict the tenant when the 
tenant does not pay his rent. It does not say so, and therefore, it is clear that a land- 
lord’s right to evict the tenant for default in payment of rent will arise only after the 
tenancy is determined, and the continued possession of the tenant is not on account 
of the contractual terms but on account of the statutory right conferred on him to 
continue in possession so long as he complies with what sub-sec. (1) requires of him.” 


This decision, therefore, lays down that before the right under the Bombay 
Rent Act can be exercised by ‘the landlord there must be a determination of 
tenancy by him. i 


In Mangilal v. Sugan Chand their Lordships were considering the provisions 
of the M.P. Accommodation Control Act (23 of 1955). It was held by their 
Lordships as follows (p. 106): l 

"| .The effect of cli (a) of S. 4 is merely to remove the bar created by the opening 
words of S. 4 on the right which a landlord has under S. 106 of the Transfer of Property 
Act to terminate a tenancy of a tenant from month to month by giving a notice ter- 
minating his tenancy...The character of the tenancy as one from month to month 
remains; but to it is added a condition that the unfettered right to terminate the tenancy 
conferred by S. 106 will be exercisable only if one of the grounds set out in S. 4 of 
the Accommodation Act is shown to exist.” 


It was held, in other words, that the M.P. Accommodation Act gave an addi- 
tional protection to the tenant. It did not do away with the right of the 
tenant to have a notice of termination before possession could be claimed from 
him. 

The Supreme Court had before it a similar question in Abbasbhai v. 
Gulamnabi? While interpreting ss. 12(7) and 13 of the Bombay Rent Act, 
their Lordships have observed as follows: 

“Clause (1) of S. 12 applies to a tenant who continues to remain in occupation 
after the contractual tenancy is determined: it does not grant a right to evict a con- 
tractual tenant without determination of the contractual tenancy.” 

In this case also, therefore, the Supreme Court held that there is no right in 
the landlord to’ claim possession from the tenant unless the tenancy is deter- 
mined. 

Finally, their Lordships summarised the provisions of the Rent Restriction 
Acts in the various States in Manujendra v. Purnedu. This was a case from 
Caleutta and the sections of Thika Tenancy Act, 1949 were being considered in 
this case. While considering the law relating to restrictions imposed on the 
landlord’s right to obtain possession from a tenant, their Lordships reviewed 
the law in respect of the several Rent Acts operative in several States. In 


6 [1971] A. I.R. A. P. 341. , 8 [1967] A. I. R. S. C. 1419. 
7 [1964] A. I, R. S. C. 1341. . , 


` 
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para. 7 of the judgment, their Lordships have summarised the position as 
follows (p. 1423): 

“| ..The Thika Tenancy Act does not confer any additional rights on a landlord 
but on the contrary imposes certain restrictions on his right to evict a tenant under 
the' general law or under the contract of lease. The Thika Act like other Rent Acts 
enacted in various States imposes certain further restrictions on the right of the land- 
lord to evict his tenant and lays down that the status of irremovability of a tenant 
cannot be got rid of except on specified grounds set out in Sec. 3. The right of the 
appellant therefore to have a notice as provided for by the proviso to clause 7 of the 
lease was not in any manner affected by Section 3 of the Thika Act. The effect of the 
non obstante clause was that even where a landlord has duly terminated the contrac- 
tual tenancy or is otherwise entitled to evict his tenant he would still be entitled to a 
decree for eviction provided that his claim for possession falls under any one or more 
of the grounds in Section 3. Before therefore the respondents could be said to be 
entitled to a decree for eviction they had first to give six months’ notice as required 
by the proviso to clause 7 of the lease and such notice not having been admittedly 
given their suit for eviction could not succeed.” 

It is true that in this case their Lordships were considering the provisions of 
the Act in relation to the terms of the lease. But in view of the various 
decisions of the Supreme Court, there would be no difference between the rights 
of a tenant whether under the general law or under an agreement between the 
parties. | 

One of the grounds taken by the Full Bench of the Madras High Court was 
that the Madras Act was a complete Code by itself. Their Lordships consider- 
ed the provisions of the Thika Tenancy Act with reference to its being a 
complete Code in Manuwjendra v. Purnedu. The observations of their Lord- 
ships are as follows: 

“,.the High Court at Calcutta while dealing with the present Act held that in 
matters not dealt with by the Act it would still be the Transfer of Property Act which 
would apply, for, the Thika Tenancy Act is not a complete Code and deals only with 
some aspects of Thika Tenancy. It does not provide for the rights and liabilities of the 
lessor and lessee in a Thika tenancy and therefore, for those purposes, one has still 
to look to the Transfer of Property Act.” 

Their Lordships, therefore, held that the Thika Tenancy Act is not a complete 
Code by reason of the fact that there is nothing about the rights and liabilities 
of the lessor and lessee and that the Thika Tenancy Act dealt only with some 
aspects of Thika tenancy. The Act with which we are now concerned is the 
Hyderabad Rent Control Act and there also the provisions of the Act do not 
deal with the rights and liabilities of the lessor and lessee under the Hyderabad 
Act. It necessarily, therefore, follows that with regard to the other matters 
the general law has to be followed. The observations of the Supreme Court 
would, therefore, apply with equal force to the provisions of the Hyderabad 
Rent Control Act. This would, therefore, clearly show that the Hyderabad 
Rent Control Act does not form a complete Code by itself. We would have 
dealt with the decision of the Madras Full Bench in further detail but for the 
observations of the Supreme Court in Manujendra v. Purnedu. The Full 
Bench of the Madras High Court has dealt with and laid down a principle 
which was earlier enunciated in Krishnamurthy v. Parthasarathy. The learn- 
ed Judges of the Full Bench while deciding the point raised before them 
considered the various decisions of the Court and followed them and one of 
the decisions was Krishnamurthy v. Parthasarathy, which held that no notice 
to determine the tenancy is necessary if the case is governed by the Madras 
reg a In dealing with this point the Supreme Court observed as follows 
p. : 

“ ,.The only decision which has taken a contrary view is Krishnamurthy v. Partha- 
sarathy, where it was held that Section 7 of the Madras Buildings (Lease and Rent 
Control) Act (XV of 1946) had its own scheme of procedure and therefore there was 
no question of an attempt to reconcile that Act with the Transfer of Property Act. 
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On that view, the High Court held that an application for eviction could be made to 
the Rent Controller even before the contractual tenancy was terminated by a notice 
to quit. That decision is clearly contrary to the decisions of this Court in Abbasbhai’s 
case, and Mangilal’s case, and therefore is not correct law,” 

The decision of the Full Bench of the Madras High Court in Raval & Co. v:. 
Ramachandran is exactly the same as the decision of the same Court in Krishna- 
murthy v. Parthasarathy and since the decision in Krishnamurthy v. Partha- 
sarathy is held to be contrary to the decision of the Supreme Court and not 
correct law, an inference must follow that the decision of the Full Bench of 
the Madras High Court also is not correct law. The point, therefore, does 
not survive that a decision to the contrary is taken by the Madras High 
Court in regard to the interpretation of the provisions which are similar to 
the provisions of the Hyderabad Rent Control Act. 

The decision of the Supreme Court to which we have made a reference above 
lays down the following principles: 

(1) That the Rent Acts which restrict the right of a landlord to obtain 
possession from a tenant do not take away the right of a tenant to have a 
notice before being asked to quit. 

(2) That the Rent Acts do not give an additional right to the landlord to 
- obtain possession without determining the tenancy of the tenant. 

(3) That a statutory protection is given when the contractual protection is 
lost. Ineidentally the contractual protection of a tenant to be entitled to 
retain possession till the tenancy is determined is not in any way affected by 
the Rent Acts, and hot ot [yw tela 

(4) That the Rent Acts, not being complete Codes by themselves, cannot 

lead to a necessary implication that the general law is substituted by the 
various Rent Acts. 
It may here be observed that their Lordships of the Supreme Court con- 
sidered the effect of even a non-obstante clause in Manujendra v. Purnedu and 
at p. 1424 held that the rights of the tenant which he has under the con- 
tract cannot be taken away. 

In the result we must hold that under the Hyderabad Rent Control Act 
determination of tenancy is a necessary ingredient before a landlord can take 
proceedings under the Rent Control Act. 

‘ A judgment of a single Judge of this Court in Maniram Narsingrao v. 
Abdul Sattar Roshansaheb? was also cited before us. The learned Judge has 
taken a view similar to the view we have taken. We have not made any 
reference to the reasoning adopted by the learned Judge because we have 
chosen to rely upon the decision of the Supreme Court in this matter. 

The answer to the point referred to us, therefore, is that notice to deter- 
mine the tenancy is necessary before possession can be obtained by a land- 
lord under s. 15 of the Hyderabad Rent Control Act. 

In the view that we are taking the rule in C.R.A. No. 742 of 1966 will 
have to be made absolute with no order as to costs throughout, and in, C.R.A. 
No. 362 of 1967 the rule will have to be discharged with no order as to 
costs. We order accordingly. 

In view of our aforesaid decision, C.R.As. 1123 of 1967, 1124 of 1967, 37 of 
1968, 38 of 1968 and 1098 of 1967 ‘will have to go back before the single Judge 
for disposal in the light of the finding that determination of tenancy is neces- 
sary before the landlord can obtain possession of the premises from his tenant. 
` In C.R.A. No. 1098 of 1967 it, was urged by Mr. Vaishnav that a contention 
was advanced by him that no ‘notice to determine the tenancy is necessary as 
the tenancy had been terminated by efflux of time. However, that is a matter 
for the single Judge to decide. - 


Orders accordingly. 


9 (1965) Civil Revision Application J., on February 9, 1965 (Unrep.). 
No. 1789 of 1960, decided by K. K. Desai : 
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Before Mr. Justice Bhole. 


SMT. SITABAI ADKUJI MESHRAM v. DISTRICT 
TRANSPORT COMPANY, NAGPUR.* 
iva Procedure Code (Act V of 1908), O. XXX, rr. 4, 10—Applicability of r. 4, O. XXX. 


The plaintiffs filed a suit against defendant No. 1 described in the plaint as 
“District Transport Company, Nagpur, Proprietor Vishwanath Dhondbaji Samarth,” 
and two other defendants. In the joint written statement, defendant No. 1 ad- 
mitted that he was the proprietor of the District Transport Company, Nagpur. 
The suit was decreed. The defendants appealed and even in the appeal defendant 
No. 1 described himself as the proprietor of the District Transport Company. Dur- 
ing the pendency of the appeal Vishwanath died. ` Thereafter the plaintiffs filed an 
application that the appeal so far as the deceased Vishwanath was concerned had 
abated as his heirs were not brought on record in time. On the question whether 
O. XXX, r. 4 of the Civil Procedure Code, 1908, applied to the case:— 

. Held, that in the circumstances of the case, the suit came within the purview 
of r. 10 of O. XXX of the Code, 

that r. 4 of O. XXX of the Code which contemplates a E firm and not 
a business in a name or style other than the name of the person who carries on 
that business, was not applicable, and 

that, therefore, as the legal representatives had not been brought on record 
within the periód of limitation, the appeal had abated so far as Vishwanath was 
concerned, 

Motilal v, Chandmal,! distinguished. 

Mathuradas Canji v. Ebrahim Fazalbhoy2 and Rampratab v. Gavrishankar, re- 

ferred to. 


Tas facts are stated in the judgment. 


K. G. Chendke, for the applicants. 
N. L. Belekar with B. B. Shende, for the non-applicants Nos. 2-(a) to 2-(d). 


BHOLE; J. This is an application in revision by the original plaintiffs. They 
have come in revision against an order dated February 14, 1969 passed by the 
Second Extra’ Assistant J udge, Nagpur, in Civil Appeal No. 126 of 1967, arising 
out of the plaintiff’s civil suit No. 89 of 1965 decided on March 31, 1967 by the 
Court of the 10th Joint Civil Judge, Junior Division, Nagpur. The action by 
the plaintiffs was for the recovery of damages on account of the loss of life 
of one Adkuji Vithobaji Meshram, the ‘husband of applicant No. 1 and the 
father of applicant No. 2. It was alleged that he died due to the rash and 
negligent act of opponents Nos, 2 and 3, who were the original defendants 
Nos. 2 and 3 respectively. Defendant No. 2 was the driver who was running 
the bus of defendant No. 1—District Transport Company—and defendant No. 
3 was the conductor. It appears that defendants Nos. 2 and 8 were trying to 
take this bus belonging to defendant No. 1 in a flood on a bridge on the river 
Aam near Umred on August 6, 1964. The bus capsized in the flood waters 
resulting in the deaths of some passengers including Adkujji. 

Vishwanathrao Dhondbaji Samarth is described in the suit as a proprietor 
of defendant No. 1 District Transport Company, Nagpur. It was stated in 
the plaint that he was the proprietor of the District Transport Company. He 
had also admitted in his written statement that the bus which capsized was 
running on the road permit of District Transport Company, Nagpur, of which 
he was “the proprietor. He was the proprietor also on the day of the- accident. 
The trial Court.decreed the plaintiffs’ suit against all the three defendants. 

*Decidcd, November 18, 1969. Civil Re- 2 (1927) I. ra R. 51 Bom. 986, s.c. 29 
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1 (1923) 25 Bom. L. R. 1081. 8 (1922) 25 Bom. L. R. 7%, 
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The reply to this application of the applicants was that the District Trans- 
port Company, Nagpur was a partnership firm and that, therefore, the death 
of Vishwanathrao did not adversely affect the appeal. The learned Extra 
Assistant Judge held, by his order dated February 14, 1969, that the appeal 
does not abate. He, therefore, dismissed the application of the applicants. It 
is against this order of the Extra Assistant Judge that the applicants (who 
were original plaintiffs) have come here in revision. The only point, there- 
fore, that arises here is to see whether this order of the Extra Assistant Judge 
is legal and proper. l 
- After going through the record, it is cledr that the applicants, who are the 
original plaintiffs, had filed their suit against defendants Nos. 1, 2 and 3, for. 
damages on account of loss of life of Adkuji Vithobaji Meshram. > Defendant 
No. 1 is described as District Transport Company, Nagpur, Proprietor Vishwa- 
nathrao Dhondbaji Samarth, aged 50 years ete., resident of Reshim Oli, Budh- 
wari, Nagpur; Tahsil and District Nagpur. It is also stated in para. 3 of the 
plaint that Vishwanath is the proprietor of the District Transport Company. 
The defendants in the suit had also filed their joint written statement. All 
the three defendants had mentioned in para. 3 of their written statement that 
the allegations in para. 3 of the plaint were admitted. . This written statement 
is not only signed by Vishwanath Dhondbaji Samarth but also by the other two 
defendants. During the course of the trial, Vishwanath did not examine him- 
self because he was not an eye-witness to this incident and he was merely run- 
ning on the road his bus—-BYY 2245 with the help of defendants Nos. 2 and 
3. Defendant No. 2 who was the driver of the bus at the time was, therefore, 
examined by these defendants. This defendant had admitted during the course 
of his evidence as follows :— 

i “The bus-BYY-2245 was running on the route permit of District Transport Com- 
pany, Nagpur, of which the proprietor was Vishwanath s/o Dhondbaji Samarth. He 
is still the proprietor. He was the proprietor on the day of the accident.” 
Therefore, during the course of the evidence also the defendants admitted the 
proprietorship of Vishwanath Dhondbaji Samarth. It is in the context of 
these circumstances that a decree ultimately came to be passed against all the 
three defendants, as prayed by the plaintiffs. Against this decree, the three 
defendants filed an -appeal before the Court of the District Judge. Even in 
the appeal, which is Civil Appeal No. 126 of 1967, defendant No. 1 described 
himself as ‘‘District Transport Company, Nagpur, Proprietor Vishwanath 
Dhondbaji Samarth’’. Evidently, therefore, he again described himself as 
the proprietor of the District Transport Company while in the appeal. All 
these circumstances, therefore, clearly show that the Distric Transport Com- 
pany was owned by the sole proprietor Vishwanath Dhondbaji Samarth. This 
was, therefore, treated all throughout the course of the civil action as.well as 
while te an appeal as the proprietary concern of Vishwanath Dhondbaji 
Samarth. f i > 

It, however, appears that Vishwanath Dhondbaji Samarth died pending the 
appeal. Therefore, the applicants who were the respondents there had filed 
an application on December 6, 1968 that an order may kindly be passed that 
the appeal has abated so far as appellant No. 1 -is concerned. The ground 
given was that the suit was decreed jointly and severally against the appel- 
lants; that Vishwanath Dhondbaji Samarth carried: on’ the business as the prop- 
rietor of the District Transport Company; that his heirs had -not been brought 
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on record in time, Tt i is at ‘this „stage of the proceeding that one Ajaya alias 
Baha. s/o Vishwanath Samarth filed-a reply.. He has for the first time men- 
tioned. in his .reply‘that before and: upto the-date of death of Vishwanath Sa- 
marth, the. partners of the District Transport: ‘Company: were Shamrao s/o 
Dhondbaji: Samarth, Vishwanath Dhondbaji Samarth, ~and Ajaya alias Baba 
‘s/o. Vishwanath Samarth. After’the death of Vishnath Samarth, the partners 
are. Ajaya: s/o Vishwanath Samarth and his mother Chandrabhagabai w/o 
Vishwanath. In other .words, it :was contended at this stage that the firm 
District Transport Company was“not a-priprietary firm. but was a partnership 
firm.. On the basis of this’ plea;.its was pleaded that the-right to sue still 
survives to the partners and, therefore, the appeal cannot abate. -The learned 
Assistant Judge took into consideration this pien ‘of Ajaya and decided that 
ip appeal does not abate.» .. s 


v-We have seen that Vishwanath Dhodbaji Samarth was treated by the ap- 
plicants as the proprietor of the Transport Company and the firm was never 
treated ‘as a partnership firm’ at all. Vishwanath Dhondbaji also admitted 
that he was the proprietor and that it was not a partnership .fitm at all. In 
other words, the whole action was on the basis Of his proprietorship. A de- 
cree accordingly ‘was passed in the context ‘6f ‘these’ circumstances, The point, 
therefore, that ‘arises here now is to see whether the son Ajaya Vishwa- 
fath can turn round at this’ stage of the “appeal after producing the 
documents and say that the Transport Company ‘was not a proprietary con- 
cern: but was only’ a partnership ‘concern. Can he rely for this plea on the 
provisions of Os XXX, r. 4 of’ the Civil- Procedure Codé? Now, O. XXX, 
r. 4, Civil Procedure’ Code deals with the suits by or against firms and persons 
carrying ‘ori business in names other than’ their own. In so far as r. 4 of 
O. XXX is concerned, it deals only with thé- right. ‘of suit on the death of a 
partner. We have seen that all thr oughout the action by the applicants there 
was no question of any partnership | of’ the District Transport Company. On 
the other hand, it appears ‘that this suit could ‘be,said to come within. the pur- 
view “of r. 10 of 0. XXX which deals with a suit. against persons carrying 
on business in a name other than his dwn. ‘Under that rule, any person car- 
rying‘on business in a name or “style other' than his' own name may be sued 
in such name or style as if it were a firm name. Under O. XXX, r. 10, such 
a ‘suit could be filed and it does appear that the ‘applicants had filed the suit in 
sich. name, - ‘because he ‘was carrying on his business in the name of the Dis- 
trict Transport” Company. Under r. 10, so ‘far. as the nature of the case will 
permit, all rules under QO. XXX ‘shall. apply. ` ‘The’ point, therefore, that arises 
now is to see whether r. 4 of O. XXX will apply to the facts and circumstances 
of our case. 

Rule 4 of O. -XXX,,Ciyil Procedure Code is as follows: 


- “4, (1) Notwithstanding ranything, contained in section 45 of the .Indian Contract 
Act, 1872, where two or more persons may ° sue ‘or ‘be sued in the name of a firm 
under the foregoing provisions and ‘any of such persons dies, whether before the institu- 
tion or during the pendency of any suit, it shall not ‘he necessary to join the legal re- 
presentative of the deceased as a party -to' the suit. 

(2) Nothing in sub-rule (1), ‘shall limit or otherwise affect any right which the 
legal representative of the deceased’ may have— J . 
‘(a)’ to apply to be made a party to the suit, or, ,, 
(b) to enforce any claim against the survivor or survivors.” 


It is, therefore, clear that r. 4 contemplates a partnership firm and not a 
business in a name or style other than the ndme-of the’ person who carries on 
that business. ° It appears to ' ime, therefore; ‘that r. 4‘will not apply to the 
facts and. circumstances of otir case..’ If it:does not apply, then, naturally the 
legal. representatives of the proprietor Vishwanath Dhondbaji ought to have 
been brought on ‘record within the period ‘of: limitation. If that is SO, then 
the -appeal should abate ‘in so far.as defendant No. 1 is concerned. ' 


fro. 


í 
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- I am aware of a case of Motilal v. Chandmal!. This was a case in which 
the plaintiff had sued on May 30, 1921 ‘‘Chandmal as manager and -owner of 
the shop Manmal Chandmal’’ on a cause of action which accrued on May 16, 
1918. Chandmal having died on September 27, 1920, his heirs were, on plain- 
tiff’s application, brought on the record on September 27, 1921. The trial 
Court dismissed the suit on the preliminary ground that the suit must be 
deemed to have been instituted against the heirs on the day on which they 
were brought on the record, and that as such it was time-barred. It was 
held by this Court in 1923 reversing that order, that though not in form yet 
in substance -the plaintiff sued the firm of ‘‘Manmal Chandmal’’; and that 
the. further description of the defendant as ‘‘Chandmal, the manager and 
owner of the firm’’ might be treated as a mere surplusage. The judgment is 
very short. This judgment, undoubtedly, prima facie, is against the appli- 
cants before me and supports the case of the opponents. But this was a case 
in which the point arose while the suit was still pending. On May 30, 1921 
the suit was filed and Chandmal was already dead before the filing of the 
suit, on September 27, 1920. Perhaps, in the context of the circumstances 
of that case, this Court held that the description ‘‘Chandmal the manager and 
owner of the firm’’ was a mere surplusage. But the facts and circumstances 
of our case are ‘quite different. We are not at the stage when the action was 
started. We are at a stage when a decree was already passed. Throughout the 
action Vishwanath described himself as the proprietor. He admitted that 
he was the proprietor. He had also filed this appeal as ‘‘proprietor’’ of the 
transport company. Therefore, in the context of these facts and circumstances, 
the description of defendant No. 1 ‘‘District Transport Company, proprietor 
Vishwanath Dhondbaji Samarth” cannot reasonably be said to be a mere 
surplusage. This is also not a case where two or more persons are sued in 
the name of a firm as laid down in r. 4. 


In Mathuradas Canji v. Ebrahim Fazalbhoy* where r. 4 was discussed, this 
Court considered the case in Motilal v. Chandmal. That was an appeal from 
the judgment of Mr. Justice Rangnekar. The question was whether when a 
plaintiff brings a suit for debt against a partnership firm as such, but the 
firm had been dissolved to the knowledge of the plaintiff prior to the suit, it 
was necessary to add the legal personal representatives of the deceased partner 
as parties, in order to enable execution to be levied against the estate of the 
deceased partner. It was conceded‘ there that the partnership assets may be 
taken in satisfaction of a decree in a suit so framed, But the point was, 
could the estate of the deceased partner be reached irrespective of his share 
in the: partnership assets? Mr. Justice Rangnekar held that in such a case 
it was necessary to add the legal personal representatives and that as those 
representatives were not parties to the original suit but ‘were added subse- 
quently when the period of limitation had expired, the suit against them ought 
to be dismissed. The plaintiffs there, therefore, filed an appeal. This Court 
in that case considered O. XXX, Civil Procedure Code which'was similar to 
the English Rules of the Supreme Court, Order XLVIII-A. While dealing 
with r. 4, this Court also dealt with s. 45 of the Indian Contract Act, which 
differed from a similar section from the corresponding English Law. After 
referring to several cases that were cited at the bar there, it was observed 
that r. 4 came to be framed because of certain inconsistencies in the judg- 
ments of the Calcutta and .the Bombay High Courts; that this rule was, of 
course, with reference to the partnership firm and not the proprietary firm, 
that O. XXX, r. 4, was enacted to set at rest, the doubt that existed in con- 
nection with s. 45 of the Indian Contract Act, and to provide that where two 
or more persons may sue in the name of the firm and any of such person 
dies, it shall not be necessary to join the legal representatives of the deceased 
partner, but it was not intended that a suit in a firm name should be deemed 


1 (1928) 25 Bom. L. R. 1081 Bom. L. R. 1296, 
2 (1927) I. L. R. 51 Bom. 986, s.c. 29 
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to.’ ‘include ‘the: personal representatives of a deceased partner. Rule 4 of 
O. XXX, Civil Procedure Code, therefore, contemplaigd a case only of a 
partnership firm and not a proprietary firm, 


'Jiwraj v. Bhagvandasand Motilal v. Chandmal were cited before their Lord: 
ships at that time (in Mathuradas Canji v. Ebrahim Fazalbhoy). They. have 
distinguished those cases by observing that the attention of the Court was. not 
drawn to the authorities, which were referred to by their Lordships in Ma- 
thuradas Canji v. Ebrahim Fazalbhoy and that there were no authorities also 
referred to in-the said- judgments. It was also observed that the substituted 
defendants:in the'case before them (i.e. Mathuradas Canji v. Ebrahim Fazal- 
bhoyy represented the estate of the deceased partner and, therefore, they could 
not. be covered by the firm name, and are necessary parties, if it was sought 
to render liable the estate of the deceased partner. Another case cited, viz. 
Rampratab v. Gavrishanka* was approved in this ease (i.e. Mathuradas. Canji 

v. -Ebrahim Fazalbhoy). ; 


A point arose in ‘Rampratabd v. ATTE M which was more or less similar 
to ‘the point - which arose here. The plaintifis had filed a suit against the firm 
of “defendant’s father who was carrying on business at Ambala in the Pun- 
jab, to recover a sum of money due to the plaintiffs. The suit was filed after 
btaining leave under cl. 12 of the Letters Patent. The plaintiffs were in- 
formed by. the defendant’s attorneys that the defendant’s father who was the 
sole owner of the firm had died before the institution of the suit and that his 
mother was managing the estate on behalf of the defendant, who was a minor. 
Thereupon, the plaintiffs got the title of the plaint amended by bringing the 
name of the defendant on record. Though the defendant resided at Ambala 
and. part ‘only of the cause of action had arisen in Bombay, no leave under 
el: 12 of the Letters Patent was obtained before the defendant was brought on 
record. It was held that the suit as ‘originally instituted was not merely 
against ‘a -wrong person, but agaimst no person at all, and that leave ought 
to have been obtained under-el. 12 of the Letters Patent as the defendant was 
to all intents and purposes a new party to the suit. It was observed during 
the course of the judgment that O. XXX, Civil Procedure Code deals with 
the- partnership firm; tliat- öne man cannot constitute a firm; that when a 
Suit is brought against such person in the name in which he carries on business, 
tlie suit is essentially one against him-and he is the sole defendant in the: 
suit. -In our case too the legal representatives are to all intents and purposes 
new parties and they are substituted to reach the estate of the deceased. 
“In the ease before me, an action was brought against Vishwanath Samarth 
in the name ‘‘District Transport Company”, in which name he carried on 
the business. He admitted this fact. He has also appealed in that name. 
The suit therefore is essentially against him. Such an action will then come 
within, the purview of O. XXX, r. 10, and not under r. 4, which contemplates 
an action against a partnership firm. Order Bas. r. 4 ‘does not at all deal 
with the proprietary firm. 


-Therefore Ajaya Vishwanath’s plea cannot be entertained. Because - Vishwa- ` 
nath Samarth’s -legal representatives were not brought in. time, the appeal 
of appellant No. 1 (original defendant No. 1) has abated. It would, there- 
fore, | be difficult for me to agree with the finding of the -trial Court. . This 
révision application, therefore, will.have to be allowed. I allow this applica- 
tion. with costs and set aside the order passed by the Extra Assistant Judge. 
The appeal, therefore, should be treated as having abated i in so far as appellant 
No, A! in, Civil, Appeal No. 126 of 1967 is concerned. 


ais. He A ` i E Application allowed. 
rg: ‘a 24, Bom. LR. 1087. ~ 2. 4 (1922) 25 Bom. L. R. 7.. 
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_ Before Mr. Justice Bhole. , 


‘LAXMIBAT GULABRAO v. MARTAND DAULATRAO DESHMUKH.” 
Civil Procedure Code (Act V of 1908), Sec. 24—Jurisdiction under s. 24 when to be 
exercised by Court. 


The jurisdiction under s. 24 of the Civil Procedure Code, 1908, should be exercised 
with extreme caution’ and the Court ‘cannot stop the plaintiff going on with his 
suit when he has a right of action as against the defendant. The: search should 
be for justice and the Court must be satisfied that justice could more likely be 
done between the parties by refusing to allow the plaintiff to continue his suit in 
the forum of his choice. 

K. L. Daftary v. K. L. Dube,! Laxmikant v. Govindrao,2 Geffert v.. Ruckchand 
Mohla, McHenry v. Lewist and Peruvian Guano Company v. Bockwoldt,5 referred to. 


Tue facts are stated in the judgment. 


K. H. Deshpande, for the applicants. 
V. R. Manohar, A. M. Bapat and A. K. Khanna, for opponents Nos. 1, 2 and 6. 


BEHor® J. This is an application for transfer by 24 out of 57 defendants 
against whom the plaintiffs had filed a suit in forma pauperis for possession 
of immoveable properties in the districts of Amravati and Akola on the ground 
that the transfers in question were made by the deceased Karta of the family 
barra any legal necessity. Their case here is that opponents Nos. 1 to 

, Le. the plaintiffs, have filed an application in the Court of the Civil Judge, 
anar Division, Akola, under O. XXXIII, r. 1, Civil Procedure Code; for 
permission to sue in forma pauperis. That application is registered in the 
Court as Regular Misc. Case No. 888 of 1968. They further state that the 
cause of action is stated in the plaint to have arisen from 1941 to 1957 ‘at 
various Places where the properties in suit are situated. According to them, 
there are in all 57 defendants out’ of whom 4 are reported to be dead and 37 
of them are residents of Amravati district and the rest of them are from Akola 
district. The grievance of the applicants is that it is extremely inconvenient 
for them to attend the proceedings of the said case at Akola on’ every “date 
of hearing. The applicants are principally the residents of Shendurni Bk., 
Tiwasa and Mozari and for going to Akola they have first to-go to Amravati, 
a distance of 27 miles, and from Amravati to catch a train or bus for ‘Akola. 
According to them, this would be very expensive. They do not also know any 
lawyer at Akola. Tt is, therefore, their plea that the cause of action for thé 
el against the applicants who are from Amravati district has arisen inde- 
pendently at the places of their residence in Amravati district and the’ op: 
ponents could very well have filed a separate suit at Amravati against them 
in respect of the properties in their possession. They say that the object of 
the opponents in joining these applicants and other persons residing in Amra- 
vati district, as parties to the suit at Akola appeared to bring perm ‘on 
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Mise. Case No. 388 of 1963, shih i is to get permission to sue in ise pariperis, 
to an appropriate Court in Amravati district or, in the alternative, this Court 
may. be pleased to direct the opponents to institute ‘proceedings against ‘the 
applicants in respect of claims preferred against ‘them in the Court at’ Akola. 

The learned advocate for the cama has‘in the beginning ` raiséd a con- 


*Decided, December 4, 1969. ; Miscellaneous: ` ',3- (1888) I. L. R. 18 Bom. 178, —  `,? 
Civil Application No. 7 of 1968. sE% 4 (1882) L. R. 22 Ch. D.897, ` 
1 [1955] A. I. R. Nag. 44.) 5 (1888) L. R. 28 Ch. D.225. 
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tention that the Akola Court where this suit is proposed to be filed had no 
jurisdiction to entertain the suit, because the defendants not only come from 
one district, viz., Akola, but also from another district, viz. Amravati. It is 
his contention also that the properties are all spread over not only in the 
district of Akola but also in the district of Amravati. It was, therefore, his 


' . eontention that the opponents could not file such a suit in the Akola Court 


and that the Akola Court had no jurisdiction to entertain the suit at all. But 
this is an application under s. 24 of the Civil Procedure Code which states 
that on the application of any of the parties and after notice to the parties 
and ‘after hearing such of them as desire to be heard, this Court may, at any 
stage, transfer any suit before it for trial or disposal to any Court subordinate 
to it and competent to try or dispose of the same, or withdraw any suit pending 
in any Court subordinate to it and transfer the same for trial or disposal 
to any Court subordinate to it and competent to try or dispose of the same. 
Now, therefore, when this is an application for transfer of the suit under s. 24 
of the Civil Procedure Code, the learned advocate for the applicants can- 
not contend in such an application that the opponents could not have filed this 
suit and that the Akola Court had no jurisdiction to entertain that suit. It 
is not open to the defendants to contend here that the Akola Court’ had no 
jurisdiction to entertain this suit and at the same time ask for the transfer 
of the case to some other Court. In Krishnaji Rao v. Gokuldas! such a pro- 
position is also followed. The learned counsel for the applicants after the law 
was brought to his notice, has fairly conceded that he could not argue on the 
point of jurisdiction of the Akola Court to entertain the suit. 

The only point that remains, therefore, now is to see whether for the reasons 
stated by the applicants in the petition the suit filed by the opponents could 
be transferred. Their case is that out of 57 defendants, 37 defendants: are 
from ‘Amravati district. A large part of the property which is the subject- 
matter of the suit is also in the district of Amravati. Quite a number of 
witnesses also must necessarily come from Amravati. They have to be taken 
from Amravati district to Akola where the suit is filed. This suit, therefore, 
would cause expenses and inconvenience tod the applicants as well as their 
witnesses. . The point, therefore, that arises here is to see whether such an 
inconvenience could be a ground for transfer. The learned advocate for the 
applicants relies on K. D. Daftary v. K. L. Dube as well as Lazmikant v. 
Govindrao? It is observed in the facts and circumstances of the case of 
K. L. Daftary v. K. L. Dube by Mr. Justice Sen, who heard the appeal in that 
ease, that where the trial of a suit at place A is likely to cause delay and put 
the defendants to considerable expense, that where out of thirteen defendants, 
twelve defendants reside at place outside A and ten defendants support the 
application for'the transfer of the case at place B, it is in the interests. of 
justice that the trial should be held in a Court at place B. Such are not the 
facts here. The suit is filed against 57 defendants. The application is filed 
only by 24 defendants. Thirty-seven defendants are said to come from Amra- 
vati district while the rest of them come from the Akola’ district. Therefore, 
this is not a case in which a large number of defendants have come with a 
complaint that they would be inconvenienced if the suit is tried in the Akola 
Court. In Laxmikant v. Govindrao, the Judicial Commissioner Mr. Findlay 
had observed that in ordering transfer of a case the convenience of the parties 
is not merely a relevant but also a material consideration, and, in effect, the 
convenience of the parties is at the basis of all the arrangement for statutory 
jurisdiction on the civil side. It may be that in certain circumstances the 
convenience of Parties could be seen; but in all circumstances, the convenience 
could not be seen. In Geffert v. Ruckchand Mohla, the plaintiff had brought 
a suit in the High Court at Bombay against the defendant for defamation 
alleged to'be contained in a notice that appeared in the Bombay Gazette. 


1 [1955] A. I. R. Mys. 115. 8 [1927] A. I. R. Nag. 219. 
2 [1955] A. I. R. Nag. 44. 4 (1888) I. L. R. 13 Bom. 178. 
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The defendant was the chairman of the 'Hinganghat Mill Company. The plain- 
tiff had been for some years ‘secretary. and manager of that company. He 
was dismissed and; ‘therefore, he filed the;suit: in the Court of the Deputy 
Commissioner at Wardha i in the then Central Provinees for wrongful dismissal. 
The suit with which this Court at that,time.was concerned was then filed later. 
The defendant took out a summons calling -on the plaintiff to show cause 
why the suit should: not-be stayed and the plaint.returned to the plaintiff, in 
order that if he thought proper, it might be presented to the Court at Wardha. 
The defendant’s grounds were that neither he nor the plaintiff resided or 
carried on’ business at Bombay; that all the defendant’s witnesses resided at 
Wardha; that the other suit was also pending at Wardha and that the decree 
of that suit would decide the present case-also. While ‘considering those facts 
therefore a question as to what should be the consideration, by which the 
Court was to be guided in deciding such a question, as was raised by the parties, 
was posed. It was observed that the sole question should be whether, under 
the circumstances, justice was ‘more likely to be done between the parties by 
refusing to allow-the plaintiff. të continue his suit in Bombay. Citing McHenry v. 
Lewis and Peruvian Guano Company v. Bockwoldi,® they decided that the 
grounds mentioned in the case before: them were not’ ‘satisfactory and that his 
Lordship was not satisfied: that justice.was more likely to be done at Wardha 
or elsewhere than‘in the Bombay Court. It appears, therefore, that the juris- 
diction under s. 24 of the Civil Procedtire Code’ should be ‘exercised with ex- 
treme caution and we could-not stop the plaintiff from going on when he has 
a right of action’ as agdinst‘the defendant. We could not also ordinarily stop 
his action. He has to bring ‘the action’ at the peril of costs if the action does 
not succeed. If it is vexatious on another’ ground that attitude also could be 
dealt- with. The search: therefore should be for justice and the Court must be 
satisfied that justice could’ more likely be done between the parties by refusing 
to.allow the :plaintiff to continue his suit in -the forum’ of ‘his choice.- The 
grounds mentioned by ‘the applicant do not therefore justify any interference 
with: the. right of the plaintiff to bring the action | in the forum of his choice. 
The grounds are not satisfactory. 

Therefore, this apple is oo wit costs '. Application dismissed, 
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- Before Mr. Justice Bhole. E 3; 


MRS. KAMLABAT CHINTAMAN -AMRUT Vv. DIVISIONAL 
SUPERINTENDENT, CENTRAL. RAILWAY, : ‘NAGPUR® =! 


Workmen's Compensation, ‘Act (VIII of 1923 ) See. _3-—Workman ‘dying in’ course „of em- 
ployment—Whether death caused ‘by accident arising out of ‘his employment——Test. 


_ It is not in all cases where a ' workman, dies in the course of. his employment that 
compensation can be awarded under.s.,3 of the Workmen’s ‘Compensation Act,. 1923. 
It may be that the workman was injured or died-in the,course of his employment; 
but.it should be proved that there was.a causal connection between the injury. or 

. death of the workman and his employment. to show ‘that’ the accidental injury arose 
out of his ‘employment. In order to see whether he received the accidental injury 
` out of his employment, the Court has to see ‘whether there was. clear and unequivocal 
evidence .that the deceased died because of a particular strain during the course of 
his duties. It is not enough if it is shown. that the, workman died as a natural result 

, of the disease from which he was ‘suffering. “Tt is not. even enough if it is shown 
that the workman was suffering ‘from’ a particular disease and as a result of wear 


5 (1882) L. R. 22 Ch. D. 397, at p. 406. peal No, 2 of 1963, against the order passed, 

6 (1888) L. R. 23 Ch. D. 225, at pp. 229, by N. Ky Nandapurkar, ‘Civil ‘Judge, . Senior 
230. ‘ Division at Wardha, in Civil a No. 26 

* Decided, December 11, 1970. First Ap- (12) of 1961. ' -` i 
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` and tear of his employment he died of that disease; the applicant will have to show 
that the deceased died not only because of the disease from which he was suffering 
but also because of some tontributory cause on account of his employment or his 
duties which he was performing. 
Laxmibai v. Chairman & Trustees, Bombay Port Trust, Bai Diva v. S. C. Mills,2 
M. S. E. B. v. Ambazhathingal Ithachutti Umma, Mrs. Santan Fernandes v. 
B. P. (India), Ltd. Bom.4 and Parwatibai v. Rajkumar Mills,5 referred to. 


THE facts are stated in the judgment. 


S. M. Kherdekar, for the appellant. 
W. K. Sheorey; for the respondent. 


BHOLE J. Kamalabai the widow of the deceased Chintaman, a Railway 
Engine Driver, being aggrieved by an order passed by the Commissioner, 
Workmen’s Compensation, Wardha, has come here in appeal. The appellant 
filed an application for compensation under s. 3 of the Workmen’s Compensa- 
tion Act. Her husband was driving a railway engine on duty on November 1, 
1960. He was taking the Down Goods Train from Majri to Chanda and 
other places. At 10 a.m. he took charge of the Goods Train. After some 
detention and shunting, he took the train to Bhandak. There they stopped 
for unloading and went to Tadali. There they did some shunting and were 
also detained and then they reached Chanda at 4 p.m. They had to unload 
some of the packages there. They completed the unloading; some oil tanks 
were attached there. The engine was then going in reverse. Chintaman was 
driving it. At that time, the Assistant Station Master on duty informed the 
Guard that another Down Goods Train was passing through, via the first loop 
and therefore, they had to stop their shunting. The Guard, therefore, showed 
a'red flig to the driver and cautioned him to stop. Chintaman stopped the 
engine but was anxious to know why he had stopped the work. He told the 
guard that they should finish the shunting earlier so that they could reach 
Ballarshah as early as possible. The Guard then explained to him why he 
had -shown him the red flag. While: Chintaman was talking to the Guard 
and the Guard was facing the other goods train which was coming, Chintaman 
sat down there and then collapsed. He expired before any medical help could 
be given to him. His body was. taken for post-mortem examination and the 
canse of death was found to be heart failure due to valvular nem patency 
and atheroma of the arteries. 

The respondent Central Railway denied their liability but admitted that 
Chintaman was in the Railway service working as a railway engine driver. 
Thev admitted all the details mentioned by the appellant but pleaded that 
deceased Chintaman died a natural death because of the failure of his heart. 
According to them, a railway driver was expected to be on duty for twelve 
hours but Chintaman had actually completed only seven hours’ dutv and ac- 
carding to them, there was.no overstrain anywhere on him during the course 
of his working.. They, therefore, sav that there was no causal connection of 
the emnloyment with the ultimate death. 

The learned Commissioner framed the necessary issues on the pleadings of 
the. parties and found that the accident did take place in the course of but 
not out of the employment of the deceased. He was not overstrained due to 
the working on the train and therefore, according to him, his heart failure 
was not on account of overwork. Accordingly. ther efore. he dismissed the 
application filed by the appellant. The point, therefore, that arisés here for 
consideration is to see whether. any substantial question of law arises in this 
appeal. 


1 [19544 A. I. Rv Bom, 180, s.c, 55 Bom. 4 (1955) 58 Bom. L.R. 149, s.c. [1957] 
L. R. 924 ‘ A. T. R. Bom. 52.7 

2 [1956] A. I. R. Bom. 424, 5 [1959]VA, IUR. M. P. 281. 

3 [196672 L. L. J. 12. 


Pai 


1970.) KAMLABAI U. DIV.: SUPDT.; Č. RLY. (A.c.5.)—Bhole J. 777 


Tt is common ground that the deceased Chintaman died as a result of heart 
failure. It is also common ground that thé cause of death was heart failure 
due to valvular incompetency and atheroma of the arteries. It is also com- 
mon ground that the deceased was driving the engine of the Goods Train at 
Chanda and was on duty. This accident, therefore, oceuried at the time 
when he was on duty. The contest, however, is on the point whether this 
accident occurred. out of the employment: or not. Now, under s. 3 of the 
Workmen’s Compensation Act, if personal injury is caused to a workman by 
accident arising out of and in the course of his employment, his employer shall 
be liable to pay compensation. Although the term ‘‘accident’’ has not been 
defined in the Act, yet it is now well-settled that ‘‘accident’’ generally means ` 
some unexpected | event - ‘happening without design. To decide whether an oe- 
currence is an accident, it must be regarded naturally from the } int of view 
of the workman who suffers from it and if it is unexpected and without de- 
sign on his part it may’be an accident though intentionally cavsed by the 
author of it or by some act committed wilfully by him. In this case, it was 
neither intentional nor wilful but it was certainly an accident. It ean also 
be said to be an accident in the course of the employment. But the contest 
is whether it occurred out of his employment? 


It would be better to know as to what exactly the deceased Chintaman had 
done that day before he died of his heart failure. According to the evidence of 
the Guard, the deceased took charge of the train on November 1, 1960, after 
going to Majri by a passenger train which left Wardha at 6-35 a.m. They 
went to Majri and stopped. The Guard says that upto Majri they did not 
do any work. -When: they reached. Majri at 9-15 a.m., they. started taking 
over the charge of the Goods Train and they took charge at 10 a.m. At 
Majri their Goods ‘Train was detained for 24 hours. During this time they 
spent 50 minutes in shunting. The rest of the time was without any work. 
Then they went to Bhandak. There was no shunting. Then they went to 
Tadali.. There they were detained for 22 hours and they did shunting for 
55 minutes. The period of 2%, hours therefore was without work. Then 
they reached Chanda at 4 p.m. ‘The deceased Chintaman did some local work 
there for 20 minutes and after that he was taking the engine in reverse for 
detaching oil tanks. The oil tanks were detached. They again came to the 
platform line for attaching the brake-van to the train. At that time the 
Station Master informed the Guard that one Down Goods Train was passing 
through the first loop at that station and therefore they had to stop shunting 
for some time. At that time the driver wanted to know the reason why the 
- Guard stopped him and therefore he went to him but collapsed while talking 
to him. Now. therefore, all this history and the nature ‘of the work which 
the driver did, shows that there was nothing which could have strained him 
out of the way. But the learned advocate for the appellant savs that because 
he, had performed his duties for 74 hours, therefore, those duties as a driver 
accelerated his death because he must have been already suffering from a heart 
disease. We will, therefore, have to examine these contentions. 


We have a case of our own High Court in Leamibat v. Chairman & Trustees, 
Bombay Port Trust,! where Chief Justice Chagla had delivered the judgment. 
He has dealt with s. 3 of. the Workmen’s Compensation Act somewhat in detail 
after referring -to several English cases.. He was dealing with a case of a 
watchman employed by the Port: Trust at its pumping station at Carnac Bunder. 
Bombay. . He. was on night duty on the night of August 20, 1951, between 7 
n.m: to 8 a.m; At-1a.m..on August 21 the deceased complained of pain in 
his chest and was asked to he down. His condition deteriorated and at about 
6 a.m.: he-died. The medical evidence showed that the deceased was suffering 
from heart disease and that.the death was brought about bv the strain cansed 
by the deceased being on his legs for a certain period of time. The question 


as a [1954] A. I. R. Bom. 180, s.c. 55 Bom. L. R. 924. 
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whether the watchman died of injury by an accident arising out of and in the 
course of his employment was then considered by this Court. While dealing 
with the conditions that have got to be satisfied, viz., that the accident arose 
in the course of the employment, of the workman and that the accidental injury 
must arise out of the employment, Chief Justice Chagla recapitulated this ex- 
pression which had led to judicial discussion in England and’ observed as follows 
(p. 181): 

“Whereas ‘the course of employment’ emphasises the time ob accidental injury 
was caused, ‘out of employment’ emphasises that there must be a causal. connection þe- 
tween ‘the employment and’ the accidental injury.” ci 


The learned Chief Justice, recapitulated the medical evidence before him which 
established that the deceased died as a result of the strain caused upon his heart 
by the particular work that thẹ deceased was doing, viz., having to stand on his 
legs and having to move about as a watchman looking after the, pumping station 
belonging to the Port Trust and, in that'view, the “learned Chief Justice held 
that the workman died as a result of an accident which he did not design’ or 
intend. Although it was clear because of the facts and circumstances of the 
case that the deceased died in the course of his employment, it was disputed 
that the death did not arise out of the employment of the deceased. The learned 
Chief Justice, therefore, considered the. question;-whether there was or there 
was no causal connection between the death of’ the deceased and his employment. 
While discussing this question, the learned : Chief J; ustice observed as follows 
(p. oe 

_. The ‘authorities again are clear that if the ected died as a ‘natural result 
of the disease from which he was suffering, ' then it could not be said that his death - 
was caused out of his employment. The authorities also have gone to this Jength that 
if a workman is suffering from a particular disease ‘and ‘as a result of wear and tear 
of his employment he dies of that disease, no‘liability would be fixed upon the employer. 
But it is equally clearly established that if the employment is a contributory cause, 
or if the employment has accelerated the death, or if it could be said that the death 
was due not only to the disease but the disease coupled with the employment, then the 
employer would be liable and it could be said that the death arose out of the employ- 
ment’ of the deceased, is 


Therefore, it is clear that ih all cases ‘where a sorta dies in the course of 
his employment, he cannot be given compensation. It may be that he -died 
or-got injury in the course of his employment. But in order to see whether 
he got the accidental injury out of his .employment,. we have to see 
whether there is clear and unequivocal evidence-that the deceased died because 
of.a particular strain during the course of his-duties. It is not enough if it is 
shown that the worktiian-‘died as a-natural result of the disease from which 
he was suffering. It is not even enough if it is shown- that if a workman was 
suffering from a-particular disease and as-a result. of wear and tear-of his 
employment he died of that disease; the appellant will have to show that the 
deceased died not only because -of the heart disease from which he was suffer- 
ing but also because of some contributory cause on account of his employment 
or his duties which he was performing at Chanda or between Majri and 
Chanda. The evidence here, in my view, does not show any causal connéction 
between the death of the deceased driver ‘and his employment. We have seen 
that he took charge of the Goods Train at about 10 a.m. at Majri. He actually 
rested there for about'two hours. Then he did his normal duties. Then he’ rest- 
ed also at other intermediate stations. After he came to Chanda, ‘he, did some 
work. He walked to the Guard merély to find out why he had shown 
the red flag to stop his engine. While talking to him he collapsed. All these 
circumstances, therefore, clearly show that there was no causal connection be- 
tween the death of Chintaman and his employment. The evidence’ is clear 
and unequivocal that the deceased died a natural death and not on account of 
any particular strain which he had on aecount of his employment. 
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In another case, Bai Diva v. S. C. Mills? a Division Bench of our High 
Court was dealing with a workman suffering from a heart disease. He worked 
in a mill on a hot day for eight hours and died. That was a case in which 
Dr. Vaidya one of the medical man who was examined gave his opinion that 
because the workman worked on a hot day in the mill, his death was accelerat- 
ed because he was suffering from the heart disease. Therefore, on evidence 
there, it was held that the worker was suffering from the heart disease 
and because he worked for eight hours on a hot day, it caused strain and 
accelerated his death. The learned advocate for the appellant here relies upon 
this case. But, in my view, the facts there clearly showed that there was 
causal connection between the death and the employment. 

That is also the view held by the High Court of Madras in M. S. E. B. v. 
Ambazhathingal Ithachuttt Umma? In another case in Mrs. Santan Fernan- 
des v. B. P. (India), Lid. Bom.* also, this Court held the same view, viz., 
there should be causal connection between the death of the workman and his 
employment. It is only then that it could be said that the injury arose out 
of the employment. The Madhya Pradesh High Court in Parwatibai v. Raj- 
kumar Mills’ was also considering the case of a jobber. In the course of his 
work, he was asked to mount a belt on a machine and start it and while mount- 
ing ‘thereon he received a jerk .dnd a shock and fell down and shortly after- 
wards died of heart failure. The learned Judge there also discussed the Eng- 
lish -cases as well as the case decided by this Court in Laxmibai v. Chairman 
& Trustees, Bombay Port Trust and the propositions laid down therein. The 
Commissioner there had rejected the application of the appellant. The learn- 
ed Judge agreed with the view of the Commissioner because he was convinced 
on èvidence that there was no causal connection between the employment and 
the: accident and ‘‘employment’’ , according to the learned Judge, was not 
a contributory cause in that case. 

It appears to me, therefore, that this is a case in which thé appellant has 
not been able to establish any causal connection between the accidental injury 
and the death of the deceased. This appeal, TnS fails. I, therefore, dis- 


miss this appeal wath a Appeal dismissed. 
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`` Before Mr. ‘Justice Bhole. 


 WASUDÈO BAKARAM KURYE v. RAMDAYAL PUNA BISNE.* 


Civil Procedure Code (Act V: of 1908), O. XXII; r: 1—Suit withdrawn under O, XXIII, 
r..1(2) on condition that plaintiff would pay costs of defendant before filing fresh 
Suit on same cause of action—Whether subsequent suit tenable if condition not ful- 
filled. 


' Where a suit is withdrawn by the plaintiff with the permission of the Court under 
O. XXII, r. 1(2) of the Civil Procedure Code, 1908, on condition that he would 
pay the costs of the defendant within two months of the date of that order or before 
` the institution of a fresh suit on the same cause of action and he fails to fulfil this 
condition, his subsequent suit is not tenable. 
Mela v. Labhiu!, dissented from. 

Shidramappa v. Mallappa, Ramkrishna Timmappa v. Hanumant Patgavi3, Mahanth 

' Ram Das v. Ganga Dast ene Senora Singh v: Election Tribunal, Kotah5, referred to. 


2 [1956]. A. I. R. Bom. 424, pean . Civil. Judge, Senior Division at Bhandara, 
8 [1986]2 L.L. J. 12. n . in Civil Suit No. 46 of 1965. 
4 (1955) 58 Bom. L. R. a 8.C. [1957] 1 [1955] A. I. R. Punj. 97. 

A. I. R. Bom. 852. * 2 -(1980) 88 Bom. L R. 278, s.c. [1931] 
5, [1959] A. LR. M. P. 281. : A rie 257. 
* Decided, December 12, 1970. Second Ap- (1949) 51 Bom. L.R. 757, s.c. [1950] 


peal No. 214 of' 1966. 3 against the decision A. 1 R. Bom, 118. 
of S. G. Oke, District Judge, Bhandara, 4 [1961] A. I. R. S. C. 882. 
confirming the decree passed by v. G. Wani, 5 [1955] A. I. R. S.C. 425. 
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G. R. Bhangde, for the appellant. i 
T. L. Junankar, for the respondent. 


Buote J. The original plaintiff has come here in appeal from an order 
passed By the District Judge, Bhandara, summarily dismissing his appeal 
and confirming the order passed by the Civil Judge, Senior Division, Bhandara, 
that the suit filed by the plaintiff was not tenable because of failure of the 
payment of the costs of the. previous suit which was withdrawn by him with 
the: permission of the Court on condition that he would pay the costs before 
the institution of the second suit. 

The plaintiff had filed a suit for a declaration of a right of way over the 
Dhura between the fields of the plaintiff and the defendant and for a conse- 
quential permanent injunction restraining the defendant from obstructing him 
from the exercise of that right. At first, the plaintiff had filed Civil Suit 
No. 113 of 1964. against the defendant for these reliefs. The plaint was de- 
fective and, therefore, he sought -permission of the’ Court under O. XXIII, 
r. 1, Civil Procedure Code to withdraw the suit with liberty to bring a fresh 
action on the same cause of action. The trial Court, therefore, passed an 
order permitting him to withdraw the suit but directed him to pay the costs of 
the defendant within two months of the date of that order or, at any rate, 
before the institution of a fresh suit. The present suit, with which we are 
concérned, was then filed on the-same cause of action but the costs were not 
deposited either within two months of the date of the order or before, the 
institution of the second suit. It appears that these costs were deposited on 
July 1, 1965 pending the second suit. The second suit was disposed of on 
September 17, 1965. It is-also common ground that the defendant’s advocate 
Mr. Markandewar withdrew that sum on December 24, 1965 pending the appeal 
before the District Judge, ‘Bhandara, The defendant resisted the claim of 
the plaintiff stating that the suit was not tenable because he had no cause of 
action for this suit on account of his non-payment of his costs before the insti- 
tution of the suit or within two months after the permission, granted to him. 
to withdraw the first suit. According to him, the plaintiff had not complied 
with that order and, therefore, his suit should be dismissed. 

The learned Civil Judge, Senior Division, framed a number of issues but 
dismissed the suit on the issue regarding the tenability of this suit. An issue 
“Is the suit not tenable without payment of costs of the previous suit’ No. 
114/1964 withdrawn by the plaintiff as contended in para 10 of the written 
statement?’’, was framed, and the learned Civil Judge found that the suit was 
not tenable. He, therefore, dismissed it on this finding on the preliminary 
issue. 

The matter went up in appeal before the learned District Judge, and the 
learned District Judge also agreed with the view of the trial Court. Both 
the Courts below relied on a ruling in Shidramappa v. Mallappa, which lays 
down a proposition that when once a suit is withdrawn it is no longer pending 
and the permission given by the Court relates to the bringing of a fresh suit. 
Tf permission to withdraw is granted subject to payment of defendant’s costs 
before the institution of a second suit and if the plaintiff has brought the 
second suit without payment of the costs. then the second suit was barred as 
it was brought without fulfilling the conditions imposed in the first. suit. Re- 
lying upon this proposition of law, both the lower Courts found that the 
second suit brought by the present appellant was not tenable. 

The only point for determination, therefore, is to see whether the present 
suit was tenable without payment of the costs of the previous suit as was 
directed by the order passed by the first Court permitting the plaintiff to 


1 -(1980) 33 Bom. L. R. 278, s.c. [1981] A. I. R. Bom. 257. 
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withdraw the first suit and file a second suit on the same cause of action. Now, 
if is- common ground that the plaintiff had filed a previous. suit but 
because it was defective, therefore, he sought the permission of the Court 
to'-withdraw. - He was allowed to withdraw, subject to a condition, that he 
should pay the.ćosts of the defendant in that suit within two months of the 
date ‘of that order (February 12, 1965) or, at any rate before the institution 
of the fresh: suit on the same cause of action. The fresh suit was filed on 
February 18, 1965. He had not paid the costs before February 18, 1965. It 
is also common ground that he had also not paid the costs of the defendant 
within two months of February 12, 1965, i.e. on or before April 12, 1965. 
He, however, deposited the costs on July 1, 1965, when the second suit was 
pending. The second suit was disposed of on September 17, 1965. It is 
also common ground that the defendant’s lawyer withdrew that sum on Decem- 
ber 24, 1965 pending the appeal by the plaintiff, before the District Judge, 
Bhandara, against the order dismissing his second suit on the ground that he 
had not fulfilled the condition as directed by the Court which allowed him to 
withdraw his first suit. The point, therefore, that arises here for considera- 
tion is to see whether, in these circumstances, his second suit can be tenable. 


Order XXIII, r. 1, Civil Procedure Code, is as follows: 

` “1, (1) At any time after the institution of a suit the plaintiff may, as against all or 
any of the defendants, withdraw his suit or abandon part of his claim. 

'3(2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some formal defect, or 

. (b) that there are other sufficient grounds for allowing the plaintiff to institute a 
fresh suit for the subject-matter of a suit or part of a claim, 
it may, on such. terms as it thinks fit, grant the plaintiff permission to withdraw from 
such suit or abandon such part of a claim with liberty to institute a fresh suit in respect 
of the subject-matter of such suit or such part of a claim, 

(3) Where the plaintiff withdraws from a suit, or abandons part of a claim, without , 
the permission referred to in sub-rule (2), he shall be liable for such costs as the 
Court may award and shall be precluded from instituting any fresh suit in respect of 
such subject-matter or such part of the claim, ~ 

(4) Nothing in this rule shall be deemed to authorize the Court to permit one 
of. several plaintiffs to withdraw without the consent of the others.” ` 


It will be seen from this rule that the plaintiff is at liberty under sub-r. (1) 
to withdraw his suit or abandon part of his claim. That is in the fitness of 
things if the plaintiff wants to withdraw from the suit or abandon part of 
his claim against all the defendants or against some of the defendants, he 
should be at liberty to do so; but this withdrawal of his claim or abandoning 
part of his claim will not allow him to again institute a fresh action against 
his abandoned claim. If he wanted to institute a fresh suit after withdraw- 
ing his suit or abandoning part of his claim, then he will have to do so under 
sub-r. (2). In that case the Court will also have to be satisfied that the 
reason given by the plaintiff for withdrawing his suit is proper. The Court 
is also entitled to lay down some conditions. as it thinks fit before permit- 
ting the plaintiff to withdraw from such suit or abandon such part of the 
claim. It.is only after the satisfaction of the Court and it is only after the 
permission of the Court that the plaintiff can withdraw from such suit with 
liberty to institute a fresh suit in respect of the subject-matter of such suit 
or such part of a claim. But if he withdraws from a suit or abandons part 
of .a claim without the permission of the Court, then under, sub-r. (3), the 
plaintiff is precluded from instituting any fresh suit in respect of such sub- 
ject-matter or such part of ‘the claim. Therefore, .without getting the per- 
mission of the Court, the plaintiff.is barred from instituting any fresh action. 
Now, so far as the present case is concerned, the order passed by the trial 
Court is under r. 1(2). What are the true effects of the conditions laid 
down by the ‘first Court are the subject-matter of the rulings in many High 
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Courts. The learned advocate for the appellant relies on Mela v. Labhu? It 
is a decision by a single Judge. According to him, a suit withdrawn -with 
permission subject to a condition precedent can never amount to a withdrawal 
of a suit without permission even if the terms imposed by the Court dre not 
fulfilled. Once an order was passed under O. XXIII, r. 1(2), the provisions 
of O. XXIII, xr. 1(3), can never become applicable to that case. He ob- 
served that it cannot, therefore, be said that a Court entertaining the fresh 
suit gets its jurisdiction from the order passed under O. XXIII, r: 1(2), and, 
that therefore, it cannot try it unless the statutory condition subject to which 
the jurisdiction is conferred on the Court must be previously fulfilled. If a 
suit is filed, according to him, without payment of costs when liberty to file 
it has been given under O. XXIII, r. 1(2), then it merely amounts to an 
irregularity in the initial procedure which does not affect the inherent juris- 
diction and competence of the Court to entertain a suit. If that be so, ac- 
cording to him, the non-payment of costs in a case where such payment had 
been made a condition precedent for filing a fresh suit merely has a conse- 
quence of the suit being barred by law in terms of O. XXI, r. 1(2); and all 
that a Court can do is to apply O. VII, r. 11(d), Civil Procedure Code and 
reject the plaint. According to him, the Court cannot dismiss a suit under 
such circumstances as distinct from rejecting a plaint. The learned Judge’s 
attention was drawn to Shidramappa v. Mallappa, but he was not inclined to 
agree with that view. Now the point therefore is whether I should agree 
` with this view of the learned single Judge of the Punjab High Court. 


-- We have the rulings of this Court also. The first is cited in Shidramappa 
v. Mallappa. This is a Division Bench case where both the learned Judges 
gave their opinion. It was an appeal in which a suit was allowed to be 
withdrawn and the order passed was that the plaintiff was to pay the defen- 
dant’s costs and that he should not be allowed to bring a fresh suit unless 
he paid the defendant’s costs of that suit. He filed a second suit on the same 
cause of action but-without payment of the costs and therefore without ful- 
filling the condition attached to the permission given to bring a fresh suit. 
It appears there was some defect in the second suit also and three days later 
the plaintiff withdrew that suit also. According to the order, the plaintiff 
was to withdraw with liberty to bring a fresh suit on the same cause of action. 
The plaintiff was to pay the defendant’s costs and bear his own. Three days 
after the second suit was withdrawn, the costs in the first suit were paid to 
the defendant and after five days, the third suit was instituted without pay- 
ing the costs of the second suit. The trial Court held that the third suit was 
not valid in law but the learned District Judge relying on Shital Prosad v. 
Gaya Prosad thought that until there was such withdrawal by payment’ of 
costs the former suit was still pending and, according to him, the plaintiff 
fulfilled the condition precedent in the first suit. He therefore set aside the 
order of dismissal and remanded the case for trial according to law. This 
Court in this case discussed the conflict of decisions on the question’ as to the 
result of non-observance of the conditions attached to the permission to bring- 
a fresh suit under O. XXIII, r. 1, Civil Procedure Code. The learned Judges 
of this Court in that appeal discussed the view of the Madras High 
Court which dissented from the view taken by the Calcutta. High 
Court. The learned Judges of this Court were inclined to agree with the view 
of the Madras High Court and they most respectfully dissented from the view 
of the Calcutta High Court. That view is that as the withdrawal of the suit 
does not require the permission of the Court as laid down in O.. XXIII, 
r. 1(7), it must be taken that: the first suit. is withdrawn when the order is 
passed and that the permission granted refers only to-the filing of the sub- 
sequent suit on certain conditions and that, if the first suit was considered ag 
pending, it would be open to the plaintiff instead of complying with the con- 
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dition of the permission, 'to go to the Court and demand that the trial of the 
first suit should. be proceeded with however long the interval might be. This 
Court agreed with the view taken by it in Ambubai v. Shankarsa*. This Court 
also thought that cases cited in H. Nath Roy v. R..C. Barna Sarma? and in 
Raj Kumar Mahton v. Khelawan Singh® were not on the point under con- 
sideration. After considering all’ this case law, the learned Judges of this 
Court in the appeal before them-(Shidramappa v. Mallappa), found that the 
costs ordered to ‘be paid in the first suit ought to have been paid before the 
institution of ‘the second suit, and that it cannot be said that the condition im- 
posed in the first suit was fulfilled by payment of the costs after the disposal 
of the second suit when the costs ought to-have been paid before the institu- 
tion of the second suit. But the learned advocate for the appellant here says 
that that is ‘a case in which there was a condition precedent regarding the 
payment of the costs. According to him, that is mot so in dur case. It will 
be difficult for me to agree. The order in our case is that the plaintiff should 
pay the costs of the defendant within two months of the date of that order 
or, at any rate, before the institution of the fresh suit on the same cause of 
action. The order, in effect, according to me, is subject to a condition pre- 
cedent. 


‘ We have also a later case of this High Court in Ramkrishna Timmappa v. 
Hanumant: Patgavi.? That is also a Division Bench case. In that case also 
O. XXIII, r. 1, Civil Procedure Code was discussed at length. The learned 
Judges agreed with the view taken by this Court previously in Shidramappa 
v. Mallappa and also Ambubai v. Shankarsa. They did not agree with the 
Calcutta and the’ Patna High Courts’ view taken before. Accordingly, there- 
fore, they observed that where a plaintiff is allowed to withdraw his suit with 
liberty to bring a fresh suit upon condition that he should pay the costs of 
the defendant before the institution of a fresh suit, the condition imposed 
must be strictly complied. with and if the plaintiff brings a fresh suit with- 
out paying the costs, then the suit is not properly framed and is liable to be 
dismissed. But this was also a case where the pleader for the plaintiff had 
offered the payment of.costs while the appeal against the suit was pending 
before the District Court and the pleader for the defendant accepted that pay- 
ment of the costs. They filed a joint Purshis to the effect that the plaintiff 
had. fulfilled the conditions laid down as precedent to his being entitled to file 
the, suit and therefore the suit might be taken as competent as from that date. 
The Court considered the effect of this Purshis which was jointly submitted to 
the Court by the pleaders of both sides. Confinine themselves to the posi- 
tion as it arose in that case, they held that because the costs paid were ’ac- 
cepted by the defendant in fulfilment of the conditions imposed for the insti- 
tution of the second suit, this action on,the part of the défendant removed the 
bar of the institution of the second suit, a bar which was imposed in his in- 
terest and for his benefit. According to the learned Judges, it was open to 
a party to renounce the benefit that a law or a contract conferred on him 
provided such renunciation was not opposed to the principles of publie policy 
as laid down in Graham v. Ingleby® Now, therefore, the learned advocate for 
the appellant says that in so far as the instant case with which we are con- 
cerned it is also more or less similar to the case in Ramkrishna Timmappa v. 
Hanumant Patgavi. 


According to the learned ‘advocate for the appellant, the plaintiff had de- 
posited all the costs:of the defendant on July 1, 1965 a little before the dis- 
posal of the second suit. His contention is that because the learned advocate 
for the defendant had withdrawn the sum on December 24, 1965 pending the 
appeal, it is as good as the acceptance by the defendant of the costs. The 

4 (1924) 27 Bom. L. R. 248, s.c. [1925] ` 7 (1949) 51 Bom. L. R. 757, s.c. [1950] 
Ai L R. Bom. 272. | A. I. R. Bom, 1138. 


5 [1921] A. I. R. Cal. 34, F.B. 8 (1848) 1 Ex. 651. 
6 [1922] A. I. R. Pat, 44, F.B. 
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learned advocate, therefore, contends that this.conduct on the part of the de- 
fendant’s advocate shows that there was a waiver on his part and according- 
ly, therefore, the plaintiff had fulfilled the condition laid down im the order 
passed: by the trial Court. On the contrary, the learned advocate for the res- 
pondent says that this is not so. After all, the defendant was entitled.to costs 
and therefore he had withdrawn the costs but long after the plaintiff had de- 
posited and without saying that the plaintiff had fulfilled the condition laid 
down in the order and that he had accepted so. Now ‘what ‘is ‘‘waiver’’? 
‘Waiver’, according to Halsbury’s Laws of England, third edn., Vol. 14, 
para. 1175, is the abandonment of a right, and is either express or implied 
from conduct. A person who is entitled to the benefit of a stipulation in a 
contract or of a statutory provision may waive it and allow the contract or 
transaction to proceed as though the stipulation or provision did not exist. 
Waiver of this kind depends upon consent, and the fact that the other party 
has acted upon it is sufficient consideration. Where the waiver is not ex- 
press, it may be implied from conduct which is . inconsistent with the con- 
tinuance of the right. Now, can we say that because the defendant’s lawyer 
had withdrawn this sum long after the plaintiff had deposited it, the conduct of 
the defendant implied a waiver. The condition was that the defendant should 
pay the costs before the institution of the second suit or, at any rate, within 
two months from the passing of the order. He did not do so. It appears he 
slept over the matter until July 1, 1965. He deposited on that date perhaps 
at the fag end of the proceedings, although a preliminary issue was being 
tried, on the tenability of the suit. In fact, the suit was dismissed on a find- 
ing on that preliminary issue The defendant did not withdraw the costs at 
all till the disposal of the suit. This conduct clearly shows that he could not 
have any intention to waive his right. If he wanted to waive, he could have 
.withdrawn the deposited costs before the disposal of' the suit perhaps with 
even the Purshis, as we find in Ramkrishna Timmappa y. Hanumant Patgavi; 
we do not see any such thing from the record. In fact, there is no record 
of the withdrawal by the defendant’s lawyer in the record which has come 
to us here. Therefore, these circumstances, in my view, clearly show that there 
was no walver on the part of the defendant. If that is so, then this Court’s 
ruling in Ramkrishna Timmappa v. Hanumant Patgave will not be of any help 
to the learned advocate for the appellant. In that case, therefore, it is easy 
to find that the appellant having not fulfilled the condition, this appeal 
should fail. 


But the learned advocate for the appellant relies on certain observations 
in Mahanth Ram Das v. Ganga Das? as well as Sangram Singh v. Election 
Tribunal, Kotah.©° Their Lordships of the Supreme Court in Mahanth Ram 
Das ~v. ‘Ganga Das were discussing ss. 148 and 149 of the Civil Procedure 
Code. While dealing with orders passed, the Supreme Court observed that 
the orders with which they were concerned in that case, turned out, often 
enough to be inexpedient. According to the Supreme Court, such procedural 
orders, though peremptory (conditional decrees: apart) are, in essence, in 
terrorem, so that dilatory litigants might put themselves in order and avoid 
delay. The Supreme Court in Sangram Singh v. Election Tribunal, Kotah 
observed that a code of procedure must be regarded as such ; that it is 
procedure, something designed to facilitate justice and further its ends; 
that it is not a penal enactment for punishment and penalties ‘and 
that it is not a thing designed to trip people up; that too technical a con- 
struction of’ sections that leaves no room for reasonable elasticity of inter- 
pretation should therefore be guarded against - (provided always that justice 
is.done to both sides) lest the very means designed for the furtherance of 
justice be used to frustrate it. According to. the learned advocate, therefore 
we have to very liberally construe the provisions of the Civil Procedure Code 
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and not to take a very strict view. Now these observations were in the con- 
text-of the facts and’ circumstances of that case and I do not think these ob- 
servations will be helpful to the learned advocate in regard to the facts and 
circumstances and the provisions of the ‘Civil Procedure Code with which we 
are concerned, 

Therefore, this appeal should fail. I, therefore, confirm the order of the 
trial Court and dismiss this appeal with costs. , 
Appeal dismissed. 


[NAGPUR RENCH ] 


Before Mr. Justice Bhole. 
MAHAGU VISHWANATH HUSKE 


. v. l i 
BHAGIRATHIBAI SHRAWAN HUSKO.* 


Civil Procedure Code (Act V of 1908), O: XXII, rr. 3, 4, 11; O. XLI, r., 22(4)—Legal 
representatives of deceased respondent brought on record in time for filing cross- 

‘ + objections in appeal—Whether such ‘substitution of legal representatives enures for 
“benefit of appeal or whether appeal abates. 


If the legal representatives of a deceased respondent are brought on record within 
| the’ period prescribed for filing cross-objections in an appeal, this substitution of 
the legal representatives in the cross-objections will enure for the benefit of the 
‘appeal and the appeal will not abate because there was no application for substitution 
of the legal representatives so far as the’ appeal was concerned. 
Brij Indar Singh v. Kanshi Ram!,applied. 
Abdullamiya v, Mahomedmiya, explained. 
=: Bakhtawari v. -Sadhu Singh3, Arjun Singh v. Matukdhari Singh4, Gobinda Prosad 
~ v. Rajani Kanta, Choube Manoharlal v. Seth Manikchand,6 Hukam Chand v. Laxmi 
Narain? and Rangubai Shankar v. Sunderabai, referred to. 


~“ 


THE facts are stated in the judgment. 


K G. Chendke, for the applicants. 
' R. V. Patil, for opponents Nos. 4 to 5. 


BHOoL® J. This is an application in revision by the surviving plaintiffs and 
the legal representatives of deceased plaintiffs from an order passed by the 
Second Extra’ Assistant Judge, Nagpur, disallowing the objections of the ap- 
plicants here, that the appeal had abated because no legal representatives of 
respondent No. 1 (plaintiff No. 1) were' brought on record within the period 
of limitation. Their prayer was that aa appeal had abated in so far as de- 
ceased respondent No. 1 was concerned. 

Four plaintiffs had obtained a decreé Jor possession of a‘ house at Umrer 
on April 11, 1966 in the Court of the Civil Judge, Umrer. The defendants 
had filed an’ appeal against’the decree in the District Court on May 5, 1966. 
The plaintiffs had filed ecross-objections against the directions about the ‘future 
mesne profits. The trial: Court had not given any directions as to how the 
future mesne profit was to be. recovered by the decree-holder. Pending the 
appeal respondent No: 1 (plaintiff No. 1) died one seven legal representa- 
tives. He died on October 11, 1966. On January 9, 1967, the last day for 
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L. R. 866. by Mudholkar J., on October 25, 1950 '(Unrep.). 
2 (1948) 51 Bom. L. R, 241, s.c. [1949] Nagpur Law Journal, 1951, Note No. 87. 
A. I. R. Bom, 276. 7 [1958] A. IL. R. Raj. 247. 
d 3 [1959] A, I. R. Punj. 558. 8 (1965) 68 Bom. L. R. 26, S.C. 


B L.R BG, 


786 THE BOMBAY LAW REPORTER. , [voL. LXXIV. 


substituting the legal representatives, the legal representatives of respondent 
No. 1 and the other respondents applied for substitution of the names of the 
legal representatives of respondent No. 1 in the. eross-objections filed- by the 
respondents. There was no application for substitution of the legal represen- 
tatives of respondent No. 1 in so far as the appeal was concerned. However, 
the appellants (defendants) applied on January 25, 1967 for substitution of 
five legal representatives in appeal. The respondents and the legal representa- 
tives of respondent Nő. 1 objected and had contended that the appeal had abated 
so far as the deceased respondent No. 1 was concerned, because the legal repre- 
sentatives were not brought on record within the period of limitation. This 
matter was heard by the Second Extra Assistant Judge, Nagpur. According 
to him, the substitution of the legal representatives of respondent No. 1 m 
the cross-objections was as good as . substitution of the legal representatives 
in the appeal and, therefore, the substitution im the cross-objections would 
enure for the benefit of appeal. Accordingly, therefore, he held that the 
appeal did not abate, This is the order which is now challenged here by 
the applicants. a en ' 

-The learned advocate for the applicants contends here that the order pass- 
ed by'the learned Extra Assistant Judge is improper. . He invites my atten- 
tion. to cl. (4), of r. 22 of O. XLI, Civil Procedure Code and says that the 
substitution of the legal representatives in the cross-objections will not enure 
for the benefit of appeal. Rule 22 is regarding the cross-objections to a 
decree by the respondents. Under sub-r. (4) where in any case, in which 
any respondent has under this rule filed a memorandum of objection, the 
original appeal is withdrawn or is dismissed for default, the objection so filed 
may nevertheless be heard and determined after such notice to thé other 
parties as the Court thinks fit. The learned advocate for the applicants con- 
tends here that this rule clearly shows that the eross-objection could indepen- 
dently exist inspite of the fact that the original appeal was withdrawn. Ac- 
cording to him, therefore, the substitution of legal representatives in the 
cross-objections may keep the cross-objections alive but will not keep the 
appeal alive. I do not think that the applicants will in any way get help 
from this rule. Under this rule the withdrawal of an appeal is no bar to the 
hearing of eross-objections filed by a respondent, whether the appeal is with- 
drawn before or after the hearing. Similarly the dismissal of an appeal for 
default is no bar to the hearing of cross-objections. On the other hand, I 
feel that we will have to decide the point before me on the basis of O. XXII, 
rr. 3, 4 and 11 thereof. a ee T : 

But the learned advocate for the applicants relies on Abdullamiya v. 
Mahomedmiya! and Bakhtawari v. Sadhu Singh and argues on the basis of 
the propositions., laid down in these’ two cases that the order of the learned 
‘Assistant Judge is illegal. In. Abdullamiya v. Mahomedmiya, the appeal had 
abated as the appellant died and the legal representatives were not brought on 
record within the time prescribed by law of limitation. The respondent had 
filed cross-objections to the appeal and it was contended ‘that although the ap- 
peal had abated, the respondent had a right to have his cross-objections heard, 
since he had brought the heirs of the appellant on record for the purposes of 
the cross-objections. The learned Judges.in that case considered s. 526, Civil 
Procedure Code (under the old Code) which: contained the corresponding pro- 
visions as in O. XLI, r. 22, sub-r. -(4).: His Lordship Chief Justice 
Chagla observed in that short judgment that, under sub-r. (4) when an appeal 
was withdrawn or was dismissed, the cross-objections may nevertheless. be heard 
and that, therefore, the original rigour of the.law (as provided in the old Code 
of 1882 in s. 561) had been relaxed but it had been relaxed, only to this ex- 
tent, viz. in the two cases laid down in sub-r. (4), of r. 22 of O.: XLI, Civil 
Procedure Code. These two cases- were: (1) where the. appeal was with- 
a (1948) 51 i L. R. 241, Ser [1949] 2 [1959] A. L R. Punj. 558: 
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drawn, and (2) where the appeal was dismissed. It was observed that there 
was no provision in this rule for a case of an abatement of an appeal. There- 
fore, it was observed that the Legislature did not intend that cross-objections 
should be-heard when the appeal had abated. Under the circumstances, as 
that case was not a case of withdrawal of an appeal or a dismissal of an 
appeal; but was a case of an abatement of an appeal, the respondents there 
were found to have no right to have. their cross-objections heard. Therefore, 
the question whether an. appeal would abate or would not abate because of the 
substitution of legal representatives in the cross-objections did not pointedly 
arise in that case at all.. The appeal there was taken to have abated as the 
appellant had died and as the legal representatives were not brought on re- 
cord and in that background, a question aroSe as to whether the cross-objec- 
tions could be heard or could not be heard. The point which has arisen in the 
application before me was not there before his Lordship in that case. That 
also appears to be the ease in Bakhitawari v. Sadhu Singh. The Punjab High 
Court relied upon Abdullamiya v. Mahomedmiya and found that the cross-ob- 
jection could not be heard if the appeal had, in absence of legal representatives 
on record, abated. 

. Similar facts and circumstances arose also in Arjun Singh v. Matukdhari 
Singh’ and Gobinda Prosad v. Rajani Kanta,* and in the context of the facts 
and circumstances of those cases, the Patna High Conrt as well as the Cal- 
cutta High Court decided that where the appeal has abated as the legal re- . 
presentatives of the deceased respondent were not brought on record, the 
cross-objector has no right to have his cross-objections heard. 

The learned Extra Assistant Judge relied on Note No. 87 of the 1951 
Nagpur Law Journal,> at p. 84 of Notes of Cases, and Hukam Chand v. 
Laxmi Narain*® to get support for his order. Of course, Note No. 87 does 
not give the details of the case, that is S.A. No. 514 of 1945, decided on 
October 25, 1950 by Mudholkar J. of the old Nagpur High Court. A point as to 
whether an application by the deceased respondent’s legal representatives for 
substitution in the cross-objection would enure for the benefit of the appel- 
lant and the appeal would not abate, arose there. The Nagpur High Court 
observed that if on the death of the respondent who had filed a cross-objec- 
tion, his legal representatives apply for being brought on record so far as the 
cross-objection is concerned, the application enures for the benefit of the appel- 
lant and the appeal does not abate even if there was no application by the 
appellant. I may here refer to Brij Indar Singh v. Kanshi Ram’ for guid- 
ance. Their Lordships of the Privy Council were also considering the abate- 
ment of the suit there in the background of substitution of party on an ap- 
peal as to interlocutory order. During ‘the course of the judgment their 
Lordships laid down a healthy principle which would guide us in the matter 
of deciding the question’ of abatement. They laid down'a proposition that a 
substitution of a new Plaintiff or defendant for one stage of a suit, for in- 
stance upon an appeal as.to an interlocutory matter, is effective for all future 
stages of the suit. In other words, the principle is that if the legal represen- 
tatives are brought on record within the prescribed time at one stage of the 
suit, it will enure for the benefit of all the subsequent stages of the suit. 
This healthy principle was followed by the Rajasthan High Court in Hukam 
Chand v. Laxmi Narain. This High Court was considering an application 
by heirs of a deceased. respondent in cross-objections. There was, however, an 
omission to bring them on record in appeal. The effect of the application in 
eross-objections was being considered. Following the rule laid down in the 
above cited Privy Council case, that High Court held thdt the omission by 
the appellant to bring on record the legal representative of a deceased res- 


3 [1955] A. I. R. Pat, 391. Mudholkar J., on October 25, 1950 (Unrep.). 
4 [1960] A.1 R Cal. 512. 6 [1958] A I. R. Raj. 247. 
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pondent would not cause the abatement of the appeal because the effect of 
the legal representative being added in the cross-objections was, in effect, to 
make him a party to the appeal, the appeal and the cross-objection being not 
disconnected and independent proceedings, but part of the same proceedings. 
The Rajasthan High Court had also cited Kanthimatii v. Perumal? to support 
this proposition. They also relied, to some extent, on a Full Bench case in 
Labhu Ram v. Ram Partap? Therefore, the principle as laid down in the 
Privy Council case can very well be applied to the facts and circumstances 
of our ease. The cross-objections are filed in the appeal. If the heirs of de- 
ceased respondent No. 1 are brought on record, they can automatically be said 
to have been brought on record, both for the purposes of the cross-objection 
and the appeal. 

I might also cite here another case and that is Rangubat Shankar v.Sundera- 
bai!©, wherein the principle recognized by the Judicial Committee in the case 
cited above i.e. Brij Indar Singh v. Kanshi Ram, was discussed. The Sup- 
preme Court in Rangwbai’s case observed (p. 30): 

« ..A combined reading of O. XXII, rr. 3, 4 and 11, of the Code of Civil Procedure 
shows that the doctrine of abatement applies equally to a suit as well as to an appeal. 
In the application of the said rr. 3 and 4 to an appeal, instead of ‘plaintiff’ and ‘defen- 
dant’, ‘appellant’ and ‘respondent’ have to be read in those rules. Prima facie, there- 
fore, if a respondent dies and his legal representatives are not brought on record within 
the prescribed time, the appeal abates as against the respondent under r. 4, read with 
r. 11, of O. XXII of the Code of Civil Procedure.” 


But the Supreme Court observed that there is yet another principle recognized 
by the Judicial Committee in Brij Indar. Singh v. Kanshi Ram which softens 
the rigour of this rule. The said principle is that if the legal representatives 
are brought on record within the prescribed time at one stage of the suit it 
will enure for the benefit of all the subsequent stages of the suit. The Sup- 
reme Court then illustrated the principle by giving three instances. In all 
the three illustrations, one fact was common, viz., the order bringing on record 
the legal representatives was made at one stage of the suit, be it in the suit 
or in an appeal against the interlocutory order or final order made in the 
suit, for an appeal is only a continuation of the suit. The Supreme Court ob- 
served as follows (p. 30): 

“ ..Whether the appellate order confirms that of the first Court, modifies or re- 
verses it, it replaces or substitutes the order appealed against. It takes its place in 
the suit and becomes a part of it. It is as it were the suit was brought to the appellate 
Court at one stage and the orders made therein were made in the suit itself. There- 
fore, that order enures for the subsequent stages of the suit.” 


It appears to me, therefore, that if the legal representatives were brought on 
record within the period prescribed by limitation in the cross-objections, that 
substitution will enure for the benefit of the appeal. A cross-objection is noth- 
ing but a part of an appeal. After the appeal is filed, any respondent, though 
he may not have appealed from any part of the decree, may not only support 
the decree on any of the grounds decided against him in the Courts below, but 
take any ecross-objection to the decree which he could have taken by way of an 
appeal, provided he had filed such objection in the appellate Court within one 
month from the date of service of the appeal notice on him. It is now a well- 
known fact that the appeal is nothing but a continuation of a suit. A suit is 
décided on the issues framed on the basis of pleadings. After a deeree is pas- 
sed, a party who is aggrieved by the decree, appeals. But after the appeal is 
filed, a respondent’ can also file such objections at the appellate stage against 
the findings of some issues by the trial Court. Therefore, when the appeal is 
heard, the objections to some issues in appeal and cross-objections to other issues 
are heard. The whole of the appeal is heard this way and decided. ‘Whatever 


8 [10925] A. I. R. Mad. 777. 10 (1965) 68 Bom. L. R. 26. S. 
9 [1944] A. L R. Lah. 76. (1965) 26, S.C. 
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may be the order passed in appeal and cross-objections, it substitutes the order 
appealed and cross-objected against. It takes its place in suit and becomes its 
decree. ‘Therefore, the order bringing on record the legal representatives in 
eross-objections is as good an order as in a suit or continuation of suit. In 
this view, therefore, the order in eross-objection will enure for the benefit of 
the appeal. Therefore, the order passed by the learned Hxtra Assistant Judge 
1s quite legal and proper. 

This application, therefore, will fail. I, therefore, dismiss this application. 
In view of the circumstances ‘of this case, the parties to bear their own costs. 


: Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Bhole. 


DUDHARAM JANARDAN CHIMURKAR v. BALAJI RAGHOBAJI BAND.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 58, 59, 60, 61, 63—Scope of r. 58— 
Whether Court in inquiry under r. 58 bound to find who has title to property. 


© * For the purpose of deciding a claim under O. XXI, r. 58 of the Civil Procedure 

.* Code, 1908, the Court is bound to find out who was in possession of the property 

. -at the time of the attachment and it is not bound to find who has the title to the 
property for determining title. The inquiry which has to be made by the Court 
under O. XXI, r. 58 of the Code is a summary inquiry and if complicated questions 
of title or other facts are involved then the party has to establish its rights by 
filing a suit. 

“The words “some interest” in rule 59 of O. XXI of the Code mean such interest 
as would make the possession of the judgment-debtor as possession, not on his ac- 
count, but on account of or in trust for the claimant. The words “or was possessed 
of” would mean, was possessed of for himself and not as trustee for the judgment- 
debtor. 

Saraswatamma v. Maki Naidul, agreed with. 

Sardhari Lal v. Ambika Pershad, Bachu Lal v. Ram Din3, Ramaswami v. Karuppa4, 
Sheikh Mahomad v. PandurangS, Hashim Ali Khan v. Hamidi Begum6 and H. C. 
Bank Ltd. v. Laxmi Narayan’, referred to. . 


Tue facts appear in the judgment. '- 


H. N. Vaidya, for the applicant. 
T. M. Chande, for opponent No. 1: ig 


i 1] y Q, 

' Bmore J. This is an application in revision by the decree-holder who had 
attached the house of opponent No. 2, who is the judgment-debtor, on February 
23, 1965 in execution of his decree passed against him, on December 19, 1964. 
The judgment-debtor was in possession of the house when it was attached. The 
judgment-debtor is alleged to have sold the house to opponent No. 1, who is 
the objector, on January 11, 1965 as per the registered sale-deed. Opponent 
No. 1 objected to the attachment of the house under O. XXI, r. 58, Civil Pro- 
cedure Code, on April 19, 1965, on the: ground that the property belongs to him. 
The applicant- decree-holder has contested the claim of the objector on the ground 
that the sale-deed is fraudulent and bogus and that as a result of such trans- 
action the objector could not acquire any legal title thereunder. He has alsó 
pleaded that the house which he attached was from the possession of the 
judgment-debtor. 


*Decided, January 30, 1970. Civil Re- 4 [1928] A. I. R. Mad. 163 

vision Application No. 15 of 1966. 5 [1929] A. I. R. Nag. 66 
1 [1940] A. I. R. Mad. 881. 6 [1942] A. I. R. Cal. 180 
2 (1888) I. L. R. 15 Cal. 521, P.C. 7 [1957] A. I, R. Cal. 72 


3 [1980] A. I. R. Al. 117. 
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The learned Civil Judge, who heard this application under O. XXI, r. 58, 
Civil Procedure Code, considered the evidence and, according to him, the fact 
that the house was attached from the possession of the judgment-debtor was 
of no consequence at all and was irrelevant when it was sworn by the objector 
that he had a proprietary right over the attached house. According to him, 
the proprietary rights have to be attached and sold and, therefore, the posses- 
sion was only an incidental factor. In this view, therefore, he raised the 
attachment of the house in the Darkhast proceedings filed by the applicant- 
decree-holder. This order, therefore, is challenged here by the applicant. The 
point, therefore, that arises here for consideration is to see whether this order 
is illegal and improper. i 

The applicant had obtained the decree against the judgment-debtor on De- 
cember 19, 1964. Thereafter the applicant started execution proceedings and 
attached the house belonging to the judgment-debtor on February 23, 1965. 
The house was attached from the possession of the judgment-debtor. But the 
objector-opponent No. 1 thereafter filed on objection petition in the executing: 
Court on April 19, 1965 pleading that the house belonged to him and that the 
house which was attached was actually transferred to him under a sale trans- 
action dated January 11, 1965 by the judgment-debtor. In other words, his 
ease is that the judgment-debtor had sold the impugned house to the objector 
a-month before it was attached. The objector has filed this objection under 
O. XXI, r. 58, Civil Procedure Code. Under r. 58 where any claim is pre- 
ferred to, or any objection is made to the attachment of, any property attach- 
ed in execution of a decree on the ground that such property is not liable 
to such attachment, the Court shall proceed to investigate the claim or ob- 
jection with the like power as regards the examination of the claimant or ob- 
jector, and in all other respects, as if he was a party to the suit. Therefore, 
the executing Court can proceed to investigate the claim of the objector in 
the manner stated in r. 58. Under r. 59 of the said Order, the claimant or 
objector must adduce evidence to show that at the date of the attachment he 
had some interest in, or was possessed of, the property attached. It is, there- 
fore, for the objector to show by evidence that he had some interest in or was 
in possession of the attached property when it was attached. The words ‘‘some 
interest’’ in r. 59 mean such interest as would make the possession of the 
judgment-debtor as Possession, not on his account, but on account of or in 
trust for the claimant. The words ‘‘or was. possessed of’? would mean,. was 
possessed of for himself and not as trustee for the judgment-debtor. 

After investigating in this summary way, under r. 60 if the Court is satis- 
fied that for the reason stated in the claim or objection such property was not, 
when attached, ,in the possession of the Judgment-debtor or of some person in 
trust for him, or. in the occupancy of a tenant or other person paying rent 
to him, or that, being in the possession of the judgment-debtor at such time 
it was so in his possession, not on his own account or as his own ‘property, 
but on account of or in trust for some other person, or partly on his own 
account and partly on account of some other person, the Court shall make 
an order releasing the property, wholly or to such extent as it thinks fit, 
from attachment. It is, therefore, plain that if during the course of the in- 
vestigation the Court finds that the property was not in ‘‘possession’’ of the 
judgment-debtor for the reason stated in the objection, then the ‘property 
could be released from attachment. If the Court, however, finds that the pro- 
perty was in ‘‘possession’’ of the judgment-debtor at the time of the attach- 
ment and if during investigation it is found that it was so in his possession 
not on his own account or as his own property but on account of or in trist 
for the objector, even then the Court has to release the property from the 
attachment. Therefore, what appears to be more important’ is the fact of 
possession. Under r. 61, if the Court is satisfied that the property was at the 
time when it was attached in the ‘‘possession’’ of the judgment-deébtor as his 
own property and not on account of any other person in trust for -him, then 
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the Court has to disallow the objection. Rule 61 also therefore shows that 
in the summary inquiry possession appears to be the criterion, though inel- 
dentally the Court may have to look into the other aspects of possession. Under 
r. 63 if an objection is preferred, the. party against whom an order is made 
may institute a ‘suit to establish the right which he claims to the property 
in dispute, but, subject to the' result of, such suit, if. any, the order shall be 
conclusive. Therefore, it is not that the order passed in the execution proceed- 
ings is final. If the party against whom an order is passed chooses to file 
a suit, that party is at liberty to establish the right which he claims to the 
property in dispute. Therefore, this provision clearly shows that the inquiry 
which has to be made by the Court under 'O. XXI, r. 58, is a summary in- 
quiry and if complicated questions of title or other facts are involved, then 
the party has to establish its right.by filing a suit. 

In the instant case before'me, the applicant has attached the house claiming 
that the house belonged to the judgment-debtor on February 23, 1965. On 
the other hand, the objector claims that the property was transferred to him 
by the judgment-debtor a month before the attachment. The reply of the 
decree-holder to this objection is that the sale-deed on which the objector re- 
lies is fraudulent and bogus and that, therefore, the objector could not have 
any valid title under such bogus and fraudulent transfer. Admittedly, al- 
though the sale-deed shows that possession was also given by the judgment- 
debtor to the objector on January 11, 1965, the date of the sale, still we have 
evidence to show that the house was attached from the possession of the judg- 
ment-debtor on February 238, 1965 which is a date after the sale transaction. 
Therefore, the house was not in possession of the objector on the date when it 
was attached but was in possession of the judgment-debtor. The point, there- 
fore, that arises for consideration now is to see whether the judgment-debtor 
was In possession on his own account or was in possession in trust for the 
objector. The applicant has also contested the claim of the objector by saying 
that the sale transaction is fraudulent and bogus. We will. therefore, have 
to consider the application under O. XXI, r. 58, Civil Procedure Code in the 
context of the circumstances. | 7 

The Judicial. Committee of the Privy Council in Sardhari Lal v. Ambika 
Pershad' was considering the old s.-280 of the Code of Civil Procedure which 
is almost equivalent to-O. XXI, r. 58. While considering the scope of investi- 
gation under this rule, the Judicial Committee has observed that the Code 
does not prescribe the extent to which the investigation should go and that 
though in some cases it may be very proper that there should be as full 
an investigation as if a suit were instituted for the very purpose of trying 
the-question, in other cases, it may also be the most prudent and proper course 
to deliver an opinion on such facts as are before the subordinate Judge at the 
time, leaving the aggrieved ;party to bring the suit which the law allows to 
him. : Their Lordships did not, however, desire to pronounce any opinion as 
_to the extent of the investigation which was required under the Code. 

The Allahabad High Court has taken -a view in Bachu Lal v. Ram Din? 
while considering O. XXI, r. 58, that the. Court dealing with objections under 
r. 58 has to concentrate only on the question of -possession and is not concerned 
with nor is it competent to decidetthe question of title to the property. Simi- 
larly, the Madras High Court in Ramaswami v. Karuppa took the same view 
and went to the extent of even stating that any investigation of questions of 
title to the properties is entirely beyond the scope of the investigation directed 
by the Code when a claim to attached properties is preferred. ; 

.. In Sheikh Mahomad v. Panduranat, the, Nagpur. High Court was considering 
O. XXI, r. 58. Civil Procedure .Code, and it was observed there that what the 
Court has to find out in objection cases wunder r. 58 is who was in possession, 
It should not go into questions of title as finding as to title in a summary 
PE OTE ORE E A a oe yr gs 
1 (1888) I. L. R. 15 Cal: 521, Be. f.: 8 [1928] A. I. R. Mad. 163. - p i 
2 [1939] A. I. R. All. 117. 4 [1929] A.LR. Nag. 66: © -° so x 
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enquiry does not bind the Court in the regular suit brought by the aggrieved 
party. The cases of Najimunnessa v. Nacharaddin® and Hamid Bakhut Mo- 
zumdar v. Buktear Chand Mahto® were relied upon. Possession also was 
thought to be the principal eriterion by the Calcutta High Court in Hashim 
Ali Khan v. Hamidi Begum.” It was observed by a Division Bench of that 
Court that the provisions of O. XXI, r. 58,\and the following rules of that 
Order upto r. 63 is a reasonable adjustment of two principles. The first is 
that a judgment-creditor should have the fruits of his decree as quickly as 
possible; and the other principle is: that a third party should not be allowed 
to be harassed by the decree-holder’s attempt to take in execution his proper- 
ty. The adjustment is made by allowing the third party to intervene in: the 
execution proceedings as a claimant but the first principle which keeps in 
view the interest of the decree-holder requires that the claim proceeding should 
not be prolonged, for that would delay execution. Hence the investigation 
of the claim‘by the executing Court must be of a summary nature, ordinarily 
to be decided on the basis of possession. The summary nature of the investiga- 
tion of the claim by the executing Court requires in the interest of justice 
that the party against whom an adverse order is‘made by the executing Court 
should be given the opportunity within a short period of time to reagitate 
in a more detailed form the question of his claim'in a regular suit. Evidently, 
therefore, the inquiry under O. XXI, r. 58, should necessarily be of a summary 
nature and the language of the rules show that the objection should be decided 
principally on the basis of possession. 

In H. C. Bank Lid. v. Laxmi Narayan, the Calcutta High Court was of the 

same view. That High Court observed that the question of title is required to 
be gone into only so far as it may be necessary to determine whether the 
person in possession holds such possession as agent or as trustee for another 
and that if it be found that, the judgment-debtor is in possession of the attach- 
ed property the further issue whether his apparent possession is his real pos- 
session will not be gone into. Reliance was placed on other Caleutta High 
Court cases by their Lordships in this ease. 
. The: Madras High Court also in Seraswatamma v. Maki Naidu? was con- 
sidering O. XXI, r. 58, as well as s. 47, of the Civil Procedure Code: While ` 
considering the difference, it was observed that for the purposes of deciding 
a claim under O. XXI, r. 58, the Court is bound to find who was in possession 
at -the time of the attachment, that it is not bound to find who had the 
title to the land for determining title; that in so far as the purpose of deciding 
a claim under s. 47 was concerned, ‘it is necessary however to go into all 
the contentions of the parties including the contention as to title; that the 
scope, therefore, of the inquiry cannot be restricted merely to the question 
of possession at the time of the attachment and that the difference between 
the two inquiries is therefore not a difference in procedure so much as a 
difference in the scope of the inquiry. With respect, I agree with this view. 

Therefore, the learned Civil Judge’s observation while considering the ob- . 
jection that the fact of possession is irrelevant is erroneous. It appears ‘to 
me, therefore, that the learned Civil Judge has considered the objection in 
a misconceived way. His view that only the ‘proprietary rights are to be 
considered in an application under O. , r. 58, and not possession, there- 
fore, is plainly erroneous. If, therefore, he has decided this application on 
‘the basis of this erroneous approach, his order should be treated as improper. 
The case of. the objector is.that he purchased the house a month before it 
was attached by the applicant. The applicant, on the other hand, contends 
and says that the sale-deed is a fraudulent and bogus deed and therefore the 
objector could not acquire any title under this fraudulent and bogus sale 
transaction. The property was, admittedly, attdched from’ the possession of 

5 [1924] A. LR. Cal, 744. 8 [1957] A. I. R. Cal. 72. - 


6 (1887) I. L. R. 14 Cal, 617. 9 [1940] A. XI. R. Mad. 881. ` 
7 [1949] A. I. R. Cal. 180. > 7 p90] Mad. 881. ` 
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the judgment-debtor, although it is recited in the sale transaction between the 
judgment-debtor and the objector that the possession of the attached house 
was given on January 11, 1965 which is a date prior to the date of the attach- 
ment. In the, circumstances in which the sale transaction was alleged to have 
taken place, it would be diffieult for the executing Court to go into the ques- 
tion of title in this summary investigation. The possession of the judgment- 
debtor therefore should be treated in the circumstances of our case to be a 
possession on the judgment-debtor’s own account. There is nothing on record 
to show that he was holding Possession either on account of the said objector 
or in trust for the objector. In this view of the matter, therefore, I will have 
to allow this application and set aside the order passed by the trial Court. 

_I, therefore, allow this application with costs and set aside the order of the 
trial Court. 


` 


Application allowed. 


- 


[NAGPUR BENCH] 


{ 


Before Mr. Justice Bhole. 


RANBIRSINGH SHANKARSINGH THAKUR. v., HINDUSTHAN 
| GENERAL ELECTRIC CORPORATION LTD.” 


Sale “of ‘Goods Act (III of 1930), Sec. 16— “By. implication”, words in s. 16(1) whether 

p indicate that communication of purpose to seller by buyer must be expressed in words 

` Whether under s. 16(2) seller responsible for latent defects in goods sold of a 
particular description in absence of agreement to the contrary. ' 


The words “by implication” in. s. 16(1) of the Sale of Goods Act, 1930, indicate 
that the communication of the purpose ‘to the seller need not be expressed in words. 
It may be inferred’ from the description of the goods given by the buyer to the 

. seller or ‘from the circumstances of the case. The buyer hoever must rely on 
".. the seller’s skill and judgment, 

Under sub-s. (2) of s. 16-of the Act in,the case of goods sold of a particular des- 
cription by a seller who deals in such goods, he is always, in the absence of agree- 
ment to the contrary, responsible for the ‘latent defects in the goods which render 
them unmerchantable, whether the buyer examined them or not, and for all such 
defects, whether latent or discoverable, on examination in cases where the buyer 
has not in fact examined the goods. Where the buyer however gets opportunity of 
inspection but examines the goods superficially, he cannot complain of defects which 
a reasonable and more thorough examination ought to have revealed, 

Thornett & Fehr:v. Beers & Son!, G. McKenzie & Co. v. Nagendra Nath2, Raghava 

- Menon v. Kuttappan Nair’, R. T. Grant v, Australian Knitting Mills+ and Sorabji- H. 
Joshi & Co. v. V. M. Ismail5, referred to: l i 


- Tse facts are stated in the judgment. 


Shankar Anand, for the applicant. 
N.S. Munshi, for opponents Nos. 1 and 2. 


Buors J. This is an application by the original plaintiff Ranbirsingh Shan- 
karsingh Thakur whose suit was dismissed by the learned Small Causes Court 
Judge, Nagpur., The suit: was to recover a sum of Rs. 674 from the two de- 
fendants as refund of the price of a radio-set which he purchased from the 
defendants and which was not in working order at all. 

Defendant No. 1 is the manufacturing corporation of radio-sets and other 
electrical goods. Defendant No. 2 is the distributor of defendant No. 1’s 


* Decided, February 6, 1970. Civil Re- 3 [1962] A. I. R. Kerala 318. 
vision Application No. 412 of 1965, 4 [1986] A. I. R. P. C. 34. 

1 [1919] 1K. B. 486. = 5 [1960] A. I. R. Mad. 520. 

2 (1945) 50 C.W.N. 218. ei ras 
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products. The plaintiff purchased a radio-set of a particular model by name 
HGEC (Saba) from defendant No. 2 on February 20, 1962 on a hire-purchase 
basis. He had paid in advance Rs. 270 on that date (February 20, 1962) 
and agreed to pay the rest of the sum in the six instalments at the ‘rate of 
Rs. 60 per mensem. Along with the radio which he got on February 20, 1962, 
under this hire-purchase agreement, he also got a guarantee under which the 
defendants undertook to repair or exchange free of cost any componenfs ex- 
cept valves which may become defective due to faulty workmanship or material 

. within one year from the date of purchase. It appears that the radio-set 
started giving him trouble in May or June 1962. It was giving jarring sound. 
Therefore, the plaintiff handed over this radio-set to defendant No. 2 in June 
1962. The radio was thereafter lying with defendant No. 2 and it was given 
back to the plaintiff only on July 16, 1963. The case of the plaintiff. now is 
that although he had paid all the arrears by July 16, 1963, the radio still.is 
not in working order and is with the defendants. According to him, the de- 
fendants have committed a breach of warranty and therefore he is entitled 
to reject the radio and claim the refund of its price with interest. 

The defendants contest the claim df the plaintiff and say that he cannot 

‘ claim refund of the price because according to them the original set was 
immediately repaired after June 1962 and that it was lying with them till 
July 1963 because the plaintiff did not turn up to take the radio. They further 
plead that the set was again repaired on October 21, 1963 and returned to the 
plaintiff after recovering some repairing costs but the plaintiff again brought 
it back in November 1963 and, therefore, they sent the radio-set to the manu- 
facturing corporation for repairs. The manufacturing corporation repaired 
the set and sent it back to Nagpur in April 1964 but the plaintiff declined to 
pay the repairing costs arid the insurance costs and declined to accept the 
radio. According to them, therefore, the plaintiff under these circumstances 
has no right to reject the set and claim refund of its price. 

The learned Small Causes Court Judge, although there was a hire-purchase 
agreement and although that agreement was admitted by the defendants, found 
that there was no hire-purchase agreement between the parties. According to 
him, the plaintiff is neither entitled to reject the radio nor claim refund of 
its price. Therefore, he dismissed the plaintiff’s suit. He also ordered that 
the plaintiff is free to take back his radio from the defendants on a payment 
of the repairing cost of Rs. 40-72. This decree of the trial Court is challenged 
here by the plaintiff. The point, therefore, that arises here for consideration 
is to see whether this order is according to law. l 

Admittedly, the impugned radio set was purchased under a hire-purchase 
agreement by the plaintiff on February 20, 1962 and had ultimately paid the 
balance of Rs. 180 after certain defaults on July 16. 1963. The. defendants 
had also waived their right to forfeit under the forfeiture clause under- the 
agreement. Therefore. the radio was sold by the defendants to the plaintiff 
on July 16, 1963. The claim of the plaintiff, therefore, can be considered 
under the Indian Sale of Goods Act, 19380. : |. 

The history of the radio shows that after the, radio was. handed over to the 
plaintiff by defendant No. 2 on February 20. 1962, it started giving him 
trouble and was not working satisfactorily and -was ‘giving a jarring -sound 
in May or June 1962. The plaintiff, therefore, had no other alternative but 
to return the radio to the defendants in June 1962. The radio was repaired 
and he took it back in July 1963. It appears that the radio started again 
giving him trouble and. therefore, according to the plaintiff, he handed it back 
again in the same month of July 1963. According to the defendants. however, 
he returned the radio set and it was,again renaired on October 21, 1963. He 
did not take back the radio but. it appears that there was also another bill 
of repairs dated -April 16, 1963. This historv therefore clearly shows that 
after the purchase of the radio bv the plaintiff on Febrnary 20, 1962, the 

. radio was not working satisfactorily. The eee had therefore to return 
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the radio to the defendants within about four months. He says in his evi- 
dence that the radio gave good performance for two months and then became 
defective. He also has admitted in his evidence that on July 16, 1963 when 
he paid the last instalment and when the radio was sold, he found the radio 
giving good performance, but thereafter it again became bad. 

The correspondence between the parties also show that the radio was not 
working satisfactorily soon after the hire-purchase agreement and after its 
sale. We have a letter at exh. D-21 by the plaintiff to defendant No. 2 dated 
November 7, 1963 in which he has complained about the defects in the radio- 
set which he purchased from defendant No. 1. Defendant No. 1 has also 
written a letter to the plaintiff in November 1963 stating that they referred 
his complaint to their dealer defendant No. 2, with a request to attend to the 
plaintiff’s radio. Defendant No. 1 has also mentioned that in case defendant 
No. 2 found any difficulty to repair the set, they were advised to send the 
same to their works for thorough repairs. We have then another letter from 
defendant No. 2 dated December 9, 1963 at exh. P-23 in which they have . 
stated that they had repaired the set to their satisfaction and requested the 
plaintiff to take delivery. They have also mentioned that since the plaintiff was 
not satisfied with the repairs and had not taken the delivery, they are, in 
these circumstances, sending the radio-set to their Caleutta firm. All this cor- 
respondence, therefore, clearly shows that the radio-set was not working pro- 
perly and, therefore, not only defendant No. 2 had to repair the same but 
they had also to send the same for thorough repairs to their manufacturing 
company defendant No. 1. There is similar correspondence by defendant No. 1 
at exh. 32 and by the plaintiff at.exhs. P-33 and 34 showing that the radio-set 
was bad and had to be repaired by not only defendant No. ‘T but also by defen- 
dant No. 2. All these circumstances, therefore, clearly show that the radio-set 
which was purchased by the plaintiff was defective from the very beginning 
and it did not serve the purpose of the plaintiff for which he had purchased 
it from the defendants. 

Section 16 of the Indian Sale of Goods Act is an exception to the rule of 
caveat emptor under the Act. Sub-sections (J) and (2) of s. 16 are as follows: 

“16. Subject to the provisions of this Act and of any other Jaw for the time being 
in force, thére is no implied warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract of sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, so as to show that the buyer 
relies on the seller’s skill or judgment, and the goods are of a description which it is 
in ‘the course of the seller’s business to supply (whether he is the manufacturer or 
producer or not), there is an implied condition that the goods gee be reasonably fit 
for such purpose: 

Provided that, in the case of a contract for the ais of a nt article under its 
patent or other trade name, there is no implied condition as to its fitness for any parti- 
cular ‘purpose. 

(2) Where goods are bought by description from a seller who deals in goods of 
that description (whether: he’ is the manufacturer or producer or not), , there is an im- 
plied céndition'’ that the goods shall be of merchantable quality: 

Provided that, if the buyer has examined the goods, there shall be no implied con- 
dition as regards defects which such examination ought to have revealed.” 

The above section deals with the implied conditions as to quality or fitness 
of goods for a particular purpose. -No distinction appears to have been drawn 
in the section between- contracts for the sale of specific, as distinguished from 
those for the sale. of unascertained, goods: Exception 1 applies where the 
buyer requires the goods for a particular purpose, where the buyer expressly 
or by implication makes known to the seller that particular purpose, where 
it is shown that the buyer -relies on the seller’s skill or judement and where 
the seller’s usual course of business is to sell such goods, whether he is the 
actual producer or not, 'Where all these essential facts exist, there is an im- 
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- plied condition that the goods’ shall be reasonably fit for such purpose. `The 
buyer in our case did rely on the skill or judgment of the seller. This is not 
a case where he -had inspected the goods and bought them on his own judg- 
ment. In this case, the buyer purchased the radio-set with some specified 
purpose. It could easily be said that the vendor sold this radio set for that 
specified purpose. It has, therefore, to be of a certain quality. If it is not 
of that quality and if it is not fit for such purpose, then the law implies a 
promise from the vendor that he will supply to the purchaser an article of 
that quality and reasonably fit for the purpose for which it is required. The 
seller’s liability in such cases to supply goods that are reasonably fit is an © 
absolute one. ; 


It is not necessary that the buyer should expressly or by implication make 
known to the seller a particular purpose. The words ‘‘by implication” in 
s. 16(7) clearly indicate that the communication of the purpose to the ‘seller 
need not be expressed in words. It may be inferred from the description of 
the goods given by the buyer to the seller or from the circumstances of the 
case. . The buyer however must rely on the seller’s skill or judgment. In 
this particular case, it does appear that the plaintiff naturally had relied on 
the radio-set which he had purchased from the defendants. In the instant 
ease defendant No. 2 was a firm which was supplying radio in the ordinary 
course of their business. In fact they were supplying the goods manufactured 
by defendant No. 1. Therefore, the buyer naturally should expect goods which 
were fit enough for the purpose for which he was buying. We have seen that 
the radio-set started giving the plaintiff trouble almost about two months after 
he purchased it. In, this view of the matter, therefore, it appears to me that 
the case of the plaintiff could even come within the purview of sub-s. (7) of 
s. 16. i 


It could also come within the purview of sub-s. (2) of s. 16. This sub-sec- 
tion embodies also an exception recognized at common law to the maxim ‘‘caveat 
emptor”. If a dealer deals in goods of a particular description and if the 
buyer purchases the same, then there is an implied condition that the goods 
shall be of the merchantable quality. If however the buyer had examined 
the goods, then there shall be no implied condition as regards defects which 
such examination ought to have revealed. In other words, in the case of 
goods sold of a particular description by a seller who deals in such goods, he 
is always, in the absence of agreement to the contrary, responsible for the 
latent defects in the goods which render them unmerchantable, whether the 
buyer examined them or not, and for all such defects, whether latent or dis- 
coverable, on examination in cases where the buyer has not in fact examined 
the goods. Where the buyer however gets opportunity of inspection but exa- 
mines the goods superficially, he cannot complain of defects which a reasonable 
and more thorough -examination ought to have revealed. This proposition is 
also laid down in Thornett & Fehr v. Beers & Son. Ours is not a case in 
which the plaintiff had either inspected the goods or even superficially exa- 
mined the goods. Therefore, it appears to me that even if the goods are sold 
under a patent or a trade name or otherwise, but if they are of a particular 
description and if they are sold by a seller who deals if goods of that deserip- 
tion, then there is an implied condition as to merchantableness of the goods. 


G. McKenzie & Co. v. Nagendra Nath? was a ease of a motor car by deserip- 
tion by a seller who deals in cars of that description. It was observed that 
when in such a case a latent defect which is not expected in a car of the 
description of average quality is discovered subsequently, there was not only 
a breach of the implied condition of merchantability under the Second Ex- 
ception of s. 16, but also of an implied condition of conformity with description 
under s. 15, and in either case the buver can under s. 13 of the Act treat 
such a breach of warranty and claim damages without repudiating the con- 


1 [1919] 1 K. B. 486. ; 2 (1945) 50 C. W.N. 218. 
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tract of sale. Section 13 of the Act was not limited to a breach of an express 
condition but'extended also to a breach of an implied condition. 

In Raghava Menon v. Kuttappan Nair’. the Kerala High Court was dealing 
with the purchase of a wrist watch. The plaintiff there had purchased a 
wrist watch from the defendant-company along with a guarantee certificate 
and within about three weeks the plaintiff found that the watch was not work- 
ing properly. Therefore, he handed over the watch to the defendant-company. 
It was kept there for a few days and was returned to the plaintiff but the 
_ plaintiff was not satisfied and therefore he handed back the watch at the 
Head-office of the defendant-company. It was again returned back to the 
plaintiff with the assurance that the defects were set right. But within a week 
` the trouble again reappeared. The plaintiff therefore had to hand over the 
watch again to the defendant-company and in the background of these circum- 
stances, he had to file a suit against the defendant-company. That High Court 
observed that where a layman purchases a watch of a particular make from 
a reputed firm which exclusively deals in such watches, the sale is governed 
by exception (1) to s. 16 of the Sale of Goods Act because in such a case the 
purpose is only the common purpose and not any special purpose, the seller 
knows it and the purchaser being only a layman, he relies on the seller’s skill 
or judgment. According to that High Court such transaction being a sale 
by description from a dealer who deals in goods of that description can also 
fall under exception (2) to s. 16. In my view, with respect, the observations 
of the Kerala High Court appropriately apply to the facts of our case here. 

In R. T. Grant v. Australian Knitting Mills; the Judicial Committee of the 
Privy Council was considering s. 14 of the South Australia Sale of Goods Act 
which is equivalent to s. 16 of the Indian Sale of Goods Act. That was a 
ease in which A brought an action against B and C claiming damages on 
the ground that he’ had contracted dermatitis by reason of the improper 
condition of underwear purchased by him from B company and manufactured 
by C company. A alleged that the disease was caused by the presence in the 
cuffs or ankle ends of the underpants which he purchased and were of an irri- 
tating chemical, viz., free sulphite, the presence of which was due to negligence 
in manufacturing by C, and. also involved on the part of B, a breach of im- 
plied conditions under the Sale of. Goods Act. The disease was external and 
A’s skin was normal. Free sulphite was present in the garment in quantities 
which could not be described as small. The disease contracted and the da- 
mage ‘suffered by A were caused by the defective condition of the garments 
‘which B sold to him and which C manufactured and put forth for sale. It 
was held by the Judicial Committee that B company were liable in contract; 
their liability was made out under exceptions (1) and (2) to s. 14 which are 
equivalent to exceptions (1) and (2) to s. 16 of our Indian Sale of Goods 
Act. According to their Lordships the underpants were not merchantable 
in the statutory sense because their defects rendered them unfit to be worn 
next to the skin. The Judicial Committee also defined the term ‘‘merchantable’’. 
According to their Lordships the term ‘‘merchantable’’ means that the article 
sold, if only meant for one particular use, in ordinary course, is fit for that 
use. It does not mean that the thing is saleable in market simply because it 
looks alright; it is not merchantable in that event if it has defects unfitting 
it for its only proper use but not apparent on ordinary examination. In our 
ease also, the radio-set cannot be. said to be fit for use as is amply shown by 
the record. l 

The learned advocate for the opponents relied on Sorabji H. Joshi & Co. 
v. V. M. Ismail’ but I do not think the observations there in any way help 
the opponents for the reasons stated by me above. It is also held there that 
if fhe goods are bought by description there is an implied condition that the 
goods shall be of merchantable quality. The Madras High Court also has des- 


3 [1962] A. I. R. Kerala 318. . §& [1960] A. I. R. Mad. 520. 
4 [1936] A. I. R. P. C. 34. i 


798 ` THE BOMBAY LAW REPORTER. [VoOL. LXXIV, 


cribed what is ‘‘merchantable’’: goods are of merchantable quality if they are 
of such a quality and in such condition that a reasonable man acting reason- 
ably would after a full examination accept them under the circumstances of the 
case in performance of the offer to buy them, whether he buys for his own 
use or to sell again. This definition is based on English cases referred by 
their Lordships during the course of their judgment. 


It would, therefore, be difficult for me to accept the finding of. the peri 
Court. It appears to me that the order of dismissal of the plaintiff’s suit by 
the trial Court is not according to law. The learned advocate for the opponents 
requests- that the order as regards costs in this application should at least be: 
that each party to bear its costs, It is, however, difficult for me to agree with 
this plea. In the ordinary course of their business, the defendants ought to 
have served the plaintiff like good businessmen and not to have given any 
opportunity to complain. But the plaintiff had to take recourse to law. In 
these circumstances, therefore, this application should be allowed with costs. 


` I set aside the decree passed by the trial Court and hereby order that both 
the defendants jointly and severally shall pay to the plaintiff Rs. 680-48 with 
interest at 6 per cent. per annum from October 21, 1963 till the date of payment. 
This application is allowed with costs of this Court only. . 
i Application allowed. 


SUPREME COURT. š 


Present: Mr, Justice K. S. Hegde and Mr. Justice A. N. Grover. 


MADHAORAO v. THE STATE OF MAHARASHTRA.” 
Bombay Court-fees Act (Bom, XXXVI of’ 1959), Sec. 6(i)(v}—Whether Court-fee on 
land payable on its value. 


Under s. 6(2)(v) of the Bombay Court-fees Ret. 1959, where the subject matter 
is a house or garden, in a suit for possession the Court-fee has to be paid according 
to the market value of the house or garden but where the subject matter is land 
the Court-fee has to be calculated according to what has been provided in sub- 
clauses (a), (b) and (c) of s. 6(i)(v) of the Act with regard to different categories - 
of land. If in clause (v) of s. 6(4) the land which has not been assessed to land 

_ revenue is not covered by sub-clauses (a), (b) and (c), then the Court-fee will 
have to be calculated under some other provision of the Act but not on the basis 
of the value of the land. 

THe facts are stated in the judgment. 


Dr. W. K. Bar lingay, with A. G. Ratnaparkhi, for:the appellants. 
M. C. Bhandare and S. P. Nayar, for the respondent. 


GROVER J. This is an appeal by special leave from a judgment of the Bom- 
bay High Court (Nagpur Bench). The appellants had filed a suit for claim- 
ing proprietary rights in a property which was known as ‘‘Navegaon tank” 
and which consisted of several khasras with a total acreage of 3104 odd. 
These villages were Malguzari villages. By virtue of the provisions of the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands), Act, 1950 the malguzars of this tank were deprived of their ‘rights and 
the Government took over possession. The compensation was paid by the 
Government after holding enquiry provided by the Act. The appellants, how- 
ever, claimed a declaration that they still continued to be owners as before 
and wanted a permanent injunction restraining the Government -from inter- 
fering with their rights. Alternatively it was prayed that if the Government 


*Decided, January 29, 1971. Civil Appeal No. 1728 of 1968, from Bombay. 
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- was found to.be in possession then a decree for possession be granted in their 
favour. ; 

The Court-fee which was paid by the appellants was calculated on the follow- 
ing basis. It was alleged that compensation of Rs, 1,126 only had been paid 
to the proprietors and therefore the tank had to be valued on the basis of that 
figure for the purpose of Court-fee and jurisdiction. In addition owing to the 
injunction claimed an additional Court-fee of Rs. 50 was paid. On behalf of 
the State an objection was raised in the trial Court that the value of the tank 
would not be less than Rs. 10,00,000 and Court-fee on that amount should have 
been paid. The trial Court came to the conclusion that the suit was for 
possession of land and on the evidence which was produced it was held that 
the value of the land was Rs. 25,00,000. The appellants were directed to pay 
Court-fee on that amount and make’ appropriate amendments in the plaint. 


The appellants approached the High Court on the revisional side and 
challenged the decision of the. trial Court on the question of Court-fee. The 
High Court referred to s. 6(4)(v) of the Bombay Court-fees Act, 1959, which 
was in foree at the material time. This provision may be reproduced: 

“In suits for the possession of land, houses and gardens—according to the value 
of the subject-matter; and such value shall be deemed to be, where the subject-matter 
‘ is a house or garden—according to the market value of the house or garden and where 
the subject-matter is land,... 


(a) wee i 
(b) we, 
(c) see” 


According to the High Court the Court-fee was payable according to the value 
of the subject matter of the suit. So far as the houses and gardens were 
eoncernéd it was the market value on which the Court-fee had to be paid. As 
regards the lands sub-cls. (a), (b) and (c) contained a qualification with regard 
to those lands which were liable to pay land revenue to the State. Since tank 
was land covered under water it had to be valued as on the date of the suit 
without taking imto consideration the improvements which might have been 
made. The value was of the subject matter and it would be that value which 
would, be relevant for the purpose of Court-fee and jurisdiction. The matter 
was remanded to the trial Court for further enquiry in the matter. 


~ It appears, that according to the view of the High Court the Court-fee is 
payable under s. 6(t)(v) even with regard to land on its value which, accord- 
ing to the counsel for the State, would be the market value. In our judgment 
s. 6(i) (v) does not admit of any such method of calculating the Court-fee 
where the subject matter is land. There is no doubt that where the subject 
matter is a house or a garden, in a suit for possession the Court-fee has to be 
paid according to the market value of the house or garden but where the sub- 
ject matter is land the Court-fee has to be caleulated according to what has 
been provided in the sub-els. (a), (by and (c) with regard to different categories 
of land. It may be that in cl. (v).the land which has not been assessed to 
land revenue is not covered by sub-cls. (a), (b) and (c) but then the Court- 
fee’ will have to be calculated under some other provision of the Act but not 
on the basis-of the value of the land. ‘ 

If there is any lacuna in the Bombay Act that will not justify the Court 
in straining the language of cl. (v) and reading it in such a way that if the 
land does not fall within sub-cls. (a), (b) and (c) mentioned therein it must 
be valued in the same way as a house or a garden and Court-fee should be paid 
on that, value. - If, however, it is found that the land underneath the tank is 
assessed to land revenue then there is no difficulty: and the court-fee has to be 
calculated in accordance with the provisions of s. 6(7)(v). But if the Court- 
fee cannot be determined under that provision it will be for the trial Court 
to decide, under which provision Court-fee is payable and the appellant shall 


a 
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be required to pay that amount of Court-fee which is payable under the appro- 


priate provision. 

The appeal is consequently allowed and the order of the High Court is set 
„aside. The case is remanded to -the trial Court for disposal in accordance 
with law. Costs shall abide the event. Cu aus i 


ET E ee Appeal allowed. 
CRIMINAL APPELLATE.. . vet | 
[NAGPUR BENCH] oe 


Before Mr. Justice Chandurkar. 


THE STATE OF MAHARASHTRA v. SMT. JAMUNADEVI 
a SHRIKRISHNA MOHTA.* 

Motor Vehicles Act’ (IV of 1939), Secs. 38, 22, 2(2),'24(2)—Bombay Motor Vehicles Tax 
Act (Bom. LXV of 1958), Secs. 3(2), 2(10), 16—Registration. of transport vehicle ren- 
dered invalid on expiration of certificate of fitness—-Whether registration can be 
said to be current for purpose of presumption under s, 3(2) of. Bom. Act. LXV of 1958. 


Where the registration of a transport vehicle under s. 22 of the Motor Vehicles Act, 
1939, is rendered invalid under s. 38 of the Act because it does not carry’a certificate 
of fitness, the registration cannot be said to be current and, therefore, the presumption 
under s. 3(2) of the Bombay Motor Vehicles Tax Act, 1958, that the Temele shall be 
deemed to have been used or kept for use, cannot arise. ago Wey 


TAR facts are stated in the judgment. ` 


P. G. Palshikar, Assistant Government Pleader, for the ardan State, 
M. B. Padhye, for the respondent. 


CHANDURKAR J. The only question which is involved in these two appeals 
is whether, having regard to the provisions of ss. 22 and 38 of the Motor 
Vehicles Act, 1939 (hereinafter referred to as the Act), the learned Additional 
Sessions J udge was right in holding that the certificate of registration of the 
transport vehicle in question was current so as to give rise to the presumption 
contemplated by s. 3(2) of the Bombay Motor Vehicles Tax Act, 1958 (here- 
inafter referred to as the Tax Act). Admittedly, the respondent is the owner 
of a truck bearing registration No. BYY 1822. It is not disputed that this 
truck would be a transport vehicle as defined in s. 2(33) of the Act. She was 


prosecuted for non-payment of tax under the Tax Act. The offence alleged to” 


have been committed by her under s. 16 of the Tax Act was in respect of two 
periods, namely, (1) April 1, 1966 to June 30, 1966, and (2) January 1, 1967. 


to March 31, 1967. We are not concerned with the other periods in these’: 
two appeals. In respect of the first period, the Magistrate registered Criminal 


Case No. 1271 of 1968 and in respect of the second period he registered 
Criminal Case No. 4320 of 1968. According to the prosecution, the quarterly 
rate of the tax is Rs. 302.50 P, the annual rate being Rs. 1,100.00, and the 
respondent was also liable to pay penalty as provided by s. 16(/ ) of the Tax 
Act. Under s. 16(/) it is provided that whoever, as a registered’ owner or 
otherwise, has the Possession or control of any motor vehicle age kept for 
use int the State without having paid the amount of the tax, or additional tax, 
due in accordance with the provisions of that Act in respect of such vehicle, 


shall, on conviction, be punished with fine which shall not be less than .a 


sum. ‘equal to the quarterly tax payable in respect of such vehicle, and which 
may extend to a sum equal to the annual tax payable.in respect of such vehicle, 


* Decided, March 13]14, 1972. Criminal No. 283 of 1969). 
Appeal No. 232 of 1969 (with Criminal Appeal : 
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Enhanced penalty is provided in the case of a person who has been previously 
convicted of an‘ offence under that section., Under. sub-s. (2) the amount of 
any tax due is made recoverable as if it were ‘a fine. 

© [he defence of the respondent was that: the -certificate of fitness issued under 
s. 88 of the Act had expired on April 8, 1966 and that the.vehicle had met 
with a serious accident and had ceased to be in road-worthy condition with 
effect from April 4, 1966 and that thereafter the vehicle was never used as 
such. . 

: : Before ihe trying Magistrate some documents were filed to show that the 
vehicle’ could not have been used and was not in a serviceable condition. The 
trying Magistrate however found in both the cases that though the certificate 
of fitness had expired, the registration certificate was not:automatically sus- 
pended; and the. presumption under s. 3 of the Tax Act would arise. He also 
held that the.respondent had failed to prove that the vehicle was not service- 
able during the period for which the tax was being demanded. Thus he con- 
victed the accused of the offence under s. 16(1)(a) of the Tax Act in both 
the cases and he was made liable to pay the outstanding tax and an equal 
amowit of fine. 

Against both these judgments of the trying Magistrate thè respondent- 
ieod ‘filed appeals. The learned Additional Sessions Judge, on a considera- 
tion òf the provisions of s. 38 of the Act, came to the conclusion that the 
certificate of registration of the transport "vehicle in question could not be 

said to. have been. current after the expiry of the certificate of fitness and con- 
sequently no presumption under s. 3(2) of the Tax Act could be drawn | 
against the respondent. These were the only questions agitated before him, 
and in view of the findings arrived at Criminal Appeal No. 300 of 1968 which 
was in respect of the period January 1, 1967 to March 31, 1967 was fully 
allowed and the other appeal, i.e. Criminal Appeal No. 301 of 1968, was part- 
ly allowed because he took the view that the respondent was liable to pay tax 
having regard to the provisions of s. 4(Z)(iii) of the Tax Act and penalty 
for. the period April 1, 1966 to April 8, 1966. . These two appeals are now 
„filed by the State challenging the view taken by the learned Additional 
Sessions Judge. The respondent has not challenged the order in the appeal 
against her.’ 

-The only contention which i is raised on behalf of the State by Shri Palshikar, 
learned ‘Assistant Government. Pleader, is that the fiction in s. 38(/) of the 
Act cannot be imported into the provisions of s. 3(2) of the Tax Act, and 
since in fact the transport vehicle of the- respondent continued to be a re- 
gistered vehicle as contemplated by s. 22 .of the Act, the certificate of regis- 
. tration must be taken to be current and consequently in the absence of any 
evidence, to rebut the presumption which is raised under s. 3(2) of the Tax 
Act, it ought to have “been held by the learned Additional Sessions Judge 
that the trying Magistrate was right in convicting the respondent under 
s. 16(1)(a) of .the Tax Act. In order to appreciate this contention it is 
necessary to refer to the material provisions of the two Acts. Section 3(1) 
of the Tax Act deals with the levy of tax and provides that subject to the 
other provisions of that Act, on and from April 1, 1958, there shall be levied 
and collected. on all motor vehicles used or kept for use in the State, a tax 
at the rates. fixed by. the State Government, by notification in the "Official 
Gazette, ‘but not exceeding the maximum rates specified in the first Schedule. 
Section 3(2) provides as follows: 

“Except during any period for which the Taxation Authority has, in the préscribed 
manner, ‘certified that a motor vehicle was not used or akept for use in the State, 
the registered owner, or any person having’ possession ‘or control of a motor vehicle 
of which the certificate of registration is current, shall, for the purposes of this Act, 
be deemed to use or keep such vehicle for use in the State.” 

The provision regarding- a certificate that a motor vehicle was not used or 
kept: for use in the State. is'made in rule 5 of the Bombay Motor Vehicles 

B.L.R.—B51.' 
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Tax Rules, 1959. For the purposes of these appeals it is not necessary to . 
refer to that rule. Section 2 is the definition section and cl. (10) thereof pro- 
vides : 
‘ “Other words and expressions used, but not defined, in this Act shall have the 
meanings respectively assigned to them in the Motor Vehicles Act, 1939.” 

The words ‘‘certificate of registration” in s. 38(2) of the Tax Act are not de- 
fined in that Act but are defined in s. 2(2) of the Act as follows: 

“certificate of registration’ means the certificate issued by a competent authority 
to the effect a motor vehicle has been duly registered in accordance with the provisions 
of Chapter II;” 

Chapter III of the Act deals with registration of motor vehicles. Section 
22(1) of the Act is as follows: 

“22. (1) No person shall drive any motor vehicle and no owner of a motor vehicle 
shall cause or permit the vehicle to be driven in any public place or in any other 
place for the purpose of carrying passengers or goods unless the vehicle is registered 
in accordance with this Chapter and the certificate of registration of the vehicle has 
not been suspended or cancelled and the vehicle carries a registration mark displayed 
in the prescribed manner.” 

Section 24(2) of the Act requires the registering authority to issue to the 
owner of a motor vehicle registered by it a certificate of registration In Form 
G as set forth in the First Schedule and it is required to enter in a record 
to be kept by it particulars of such certificate. The provisions of s. 22 of the 
Act show that there is a prohibition against driving of motor vehicles for the 
purposes of carrying passengers or goods unless it is registered in accordance 
with the provisions of Chapter III and unless the certificate of registration of 
the vehicle has not been suspended or cancelled, that is to say, the certificate 
of registration is current and the vehicle must have a registration mark dis- 
played in the prescribed manner. 

Now, the most material provision so far as this case is concerned is s. 38 of 
the Act. It provides: 

“38. (1) Subject to the provisions of section 39, a transport vehicle shall not be 
deemed to be validly registered for the purposes of section 22, unless it carries a certi- 
ficate of fitness in Form H as set forth in the First Schedule, issued by the prescribed 
authority, to the effect that the vehicle complies for the time being with’ all the re- 
quirements of Chapter V and the rules made thereunder. Where the prescribed autho- 
rity refuses to issue such certificate, it shall supply the owner of the vehicle with its 
reasons in writing for such refusal. 

(2) Subject to the provisions of sub-section (3), a certificate of fitness shall re- 
main affective for such period, not being in any case more than two years or less 
than six months, as may be specified in the certificate by the prescribed authority under 
sub-section (i): ` i 
' Provided that this sub-section shall, in respect of a certificate of fitness relating to 
a new transport vehicle registered for the first time and not plying in hilly areas, 
have effect as if for the words ‘six months’, the words ‘one year’ were substituted. 
Explanation... ' l 
(3) The issuing authority or other prescribed authority may for reasons to ba 
recorded in writing cancel a certificate of fitness at any time, if satisfied that the 
vehicle to which it relates no longer complies with all the requirements of this Act 
and the rules made thereunder; and on such cancellation the certificate of registration 
of the vehicle and any permit granted in respect of the vehicle under Chapter IV 
shall be deemed to be suspended until a new ‘certificate of fitness has been obtained. 

(4) ...” . 

The certificate of fitness which is given in Form H and which is applicable in 
the case of transport vehicles only is issued by an inspecting authority and is 
intended to certify that the vehicle complies with the provisions of Chapter 
V of the Act and the Rules made thereunder and the date on which the certi-. 
ficate will expire is also required to be stated. Now, what is contended on þe- 
half of the State by the learned Assistant Government Pleader is that the 
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deeming fiction in s. 38(1) of the Act does not affect the certificate of re- 
gistration which is in fact issued under s. 22, and therefore, though in the 
instant case the certificate of fitness had expired on April 8, 1966, for the pur- 
poses of s. 3(2) of the Tax Act, the certificate of registration must be treated 
as a current one and the presumption that the transport vehicle was for the 
purposes of the Tax Act to be deemed to have used or kept for use in the 
State could be drawn. The presumption under s. 3(2) that the vehicle must , 
be deemed to have been used or kept for use by the respondent could only 
be drawn if the certificate of registration of the vehicle can be said to be cur- 
rent. Whether the certificate of registration was current or not must be de- 
cided not only with reference to the provisions of s. 22 of the Act because 
where the vehicle is a trausport vehicle a special provision affecting the re- 
gistration of a transport vehicle has been made in s. 38 of-the Act. Section 
39 to which the provisions of s. 38 are made subject is not relevant for the 
` present purpose, because it deals with registration of vehicles which is the 
property of the Central Government. "What is required to be found out is 
what is the effect of the words 8 

“a transport vehicle shall not be deemed to be validly registered for the purposes 
of section 22, unless it carries a certificate of fitness in Form H as set forth in the 
First Schedule,...to the effect that the vehicle. complies for the time being with all 
the requirement of Chapter V and the rules made thereunder”. 
I have alreddy pointed out above that there is a bar against driving any 
motor vehicle, unless all the three conditions in s. 22 of the Act are satisfied 
ie. the vehicle is registered, the certificate of registration is current, and the 
vehicle carries the registration mark displayed in the prescribed manner. 
Thus, want of registration is a bar against driving of motor vehicles. In the 
case of a transport vehicle, it has been additionally provided that there must 
be a certificate of. fitness in Form H, and if a transport vehicle does not carry 
such a certificate, then the law provides that the transport vehicle shall not 
' be deemed to be validly registered for the purposes of s. 22. The effect of 
s» 38 therefore is that even though in fact a transport vehicle is registered under 
s. 22 and such registration would: otherwise be valid, it is treated as an invalid 
‘registration if the transport vehicle does not carry a certificate of fitness. The 
transport vehicle without a certificate of fitness is thus treated as one which 
has. no valid registration. If the transport vehicle by the fiction created under 
s. 88 does not have a valid registration, there is a bar to its being driven and 
legally the vehicle cannot be said to be capable of being used at all. If the 
registration itself is invalid because of the special provisions in s. 38 of the 
Act, the registration cannot be said to be current.in the case of the transport 
vehicle without a certificate of fitness as contemplated by s. 3(2) of the Tax 
Act. In such a case therefore, the presumption that the transport vehicle shall 
be deemed to have been used or kept for use cannot arise. In the instant 
case, the effect of s. 38 of the Act was that after April 8, 1966 the transport 
‘vehicle i.e. the truck in question must be deemed not to have been validly 
registered and therefore its certificate of registration cannot be said to be 
current thereafter, with the result that the prosecution was not entitled to 
rely on the presumption under s. 3(2) of the Tax Act after April 8, 1966. 
The, learned Additional Sessions Judge was therefore right in taking the view 
that after April 8, 1966 the provisions of s. 16(7) (a) of the Tax Act were 
not attracted. Both the appeals must therefore fail and are dismissed. 

Counsel for the respondent states that after the two appeals were admitted 
he has deposited the entire amount. Since the judgments of the Additional 
Sessions Judge in both the cases are now upheld, the only amounts that could 
have been recovered from the respondent were those as determined by the 
Additional Sessions Judge. The balance of the amount, if any, deposited by 
the respondent must, therefore, be refunded to her. The bail bond of the res- 


pondent is cancelled. ' Appeals dismissed. 
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ta NAMDEO AMRUT.GOHANS w. NARAYAN SHAMRAO DESHMUKEL* 

- Civil’ Procedure” Code (Act-V of 1908), Sec. 152—Amendment of decree when allowed. 


_ In.exersing,the power of amendment of-a decree the Court does, under s. 152 of 
the Civil Procedure. Code, 1908, not more than what would have been done by it or 
by the officer concerned of the Court or the officer performing his original -duty 
of seeing that the decree is. in conformity with the intention expressed in the judg- 

. ment, The amendment will not be allowed if it is not in furtherance of the judg- 

; ~- ment., As the object of an amendment is to harmonise the decree with the judgment 

" sought-to.be enforced by it, the test for deciding whether an amendment should be 
allowed or should not_be allowed is whether the decree represents the intention of 
the Judge „who made it. 


Tue facts ure'stated ‘in’:the judgment. 

¢ ee Sh ¢ a A Pg 

. SY V. Padhye,’for the applicant. «. 
G. G. Modak, for- the opponents. 


© Boone-J. The defendant has filed this revision application being aggrieved 
by’ the- judgment passed by the Extra-Assistant Judge, Shri Wankhede, in a 
miscellaneous civil ‘application, which was decided by him. He allowed that 
application of the. plaintiffs ordering that the decree should be amended indi- 
eating. that thé: deerétal. amount shall-also be a’ charge on the suit filed, 

The plaintiffs had filed a suit in the year 1963 for recovery of a sum of 
Rs. 6,186 and also’for “a. charge on the suit field for this sum. Their com- 
plaint was that ‘they had sold:ai field to the defendant on October 29, 1958 
for ‘Rs! 5,500: A- sum of ,Rs.:800° was paid on that day as earnest money by, 
the defendant.’ Under‘the agreement, the defendant was to pay the balance of, 
consideration by instalments. : He was to pay the first instalment of a.sum 
of Rs. 1,300 on February 15, 1960:and to go on paying Rs. 1,800 every year. 
till ‘the last instalment on, February’ 15, 1968. Because he had not paid any. 
instalment, the plaintiffs: had filed this suit for the unpaid price of the field. 
The trial Court dismissed the plaintiffs’. suit. Therefore, they went in ‘appeal 
before the District: Court, Nagpur. © — ' a l , 

‘The plaintiffs succeeded in-'appeal and the learned Assistant Judge (Mr. 
Wankhede) who decided the appeal passed a'decree in their favour, It, 
however, appears’ that there was’an‘omission in the decree drawn regarding 
the charge on the field which was ‘tlie subject-matter of the sale and on account 
of which the unpaid amount':was not paid. Thé plaintiffs had, therefore, ap- 
plied under ss. 151 and 152 of the Civil Procedure Code stating that they had 
filed ‘a suit not only foy the recovery of an unpaid price but also claimed a 
charge decree on the property. ‘Their contention in the application was that 
the ‘appellate Court had allowéd' the appeal and‘ decreed the suit but the decree’ 
drawn ‘up did'not mention ‘that the’ decretal amount would be a charge on the 
property-in suit. According ‘to them, this mistake in the decree drawn was 
accidental and: therefore réquired to be corrected. Their complaint was that 
thé defendant had no other property and it would be impossible to recover 
the ‘sum unless it is‘charged. on‘ the property. ‘ They are entitled to a charge 
under $: 55 of the Transfer of Pyoperty’ Act. They, therefore, sought an amend- 
ment of ‘the decree by this application. The defendant opposed the amend- 
ment., The learned’ Extra-Assistant, Judge after considering the matter allow- 
ed the application and ordered that the decrée should be amended saying that 


*Decided, February 6, 1970. Civil Revision Application No. 171 of 1966. 
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the decretal amount shall be a char ge on the- field--in suit, This order is now 
challenged by the original defendant. 

The learned advocate for the applicant contends here that the learned Extra- 
Assistant Judge had no jurisdiction to pass an order amending the decree 
under s. 152 of the Civil Procedure: Code especially when the plaintiffs in their 
appeal against dismissal of their suit before the District Court did not ask 
for the charge on the property. which was the subject-matter of the sale. Ac- 
cording to him, this point was never raised in-the appeal and the learned Extra- 
Assistant Judge, therefore, in that appeal. did not even give a finding. There- 
fore, he contends that the learned Extra -Asistant Judge was in error when 
he passed the order that the decree should be:amended. On the other hand, 
the learned advocate for the opponents’ hére-contends that the learned Extra- 
Assistant Judge’s order is quite legal’ and: ‘proper, ‘because he: set aside- the 
decree passed by the trial Court dismissing his suit, that the learned Extra- 
Assistant Judge allowed their appeal and that, therefore, it must.be reasonably 
inferred that he allowed the reliefs that were - asked for in.the suit. The relief 
asked for in, the suit was not only the recovery of the sum but. also the charge 
on the property. The learned advocate for the. opponents,. therefore, says that 
the order of the learned ‘Extra- Assistant ; - Judge amending the decree is quite 
legal and proper. 

Now the application on which ‘the: igen Bxtra-Assistant J udge has passed 
the order and which order is challenged: here is not only under s. 151 but also 
under s. 152 of the Civil Procedure Code. - ‚Under s., 151 nothing in the Code 
shall be deemed to limit or otherwise affect the inherent. power of the Court 
to make such orders as may be- necessary for. the. ends of justice, or to prevent 
abuse of the process of the Court. Therefore,, under this section the Court, in 
a given case, and in the interests of -justice,-can- pass an order even correcting 
“the decree unless it is prohibited or- excluded ;by the Code or other statutes. 
Under s. 152 any clerical or arithmetical mistakes in judgments, decrees or 
orders,’ or errors arising therein from- any- aceidental Slip or omission, may 
‘at any time be corrected by the Court-either, of its own motion or on the appli- 
‘eation of any of the parties: Therefore,:-where there has.-been a. clerical or 
‘‘ arithmetical mistake or an error- arising, from an accidental slip or omission, 
the Court can amend or vary a decree. “We will, therefore, have to see whether 
“the decree which’ was. drawn up, after the judgment of the learned Extra- 
’ Assistant Judge allowing the appeal - of the pane was according to the 
adjudication in the judgment. 

Admittedly, the plaintiffs have filed: the uit not only for the. recovery of 
the unpaid price but also claimed the unpaid vendor’s -charge. These are the 
reliefs’ which the plaintiffs asked for in the suit. The. trial. Court dismissed 
this suit. The plaintiffs, therefore, filed an appeal against-the dismissal of 
their ‘suit: ‘The ‘learned Extra- Assistant Judge -allowed -the appeal and set 
aside the decree of the trial Court. In thè concluding part of the order, he 
ordered and decreed that.the- respondent before him- (i.e.-the defendant) do 
pay a sum of Rs. 5,668 to the appellant and -that the decretal' amount shall 
carry interest at the rate of 4 per cent. per annum from the date of the suit 
until the date of realization ; ‘that -the -respondent - shall pay the costs of the 
claim decreed to the. appellants in rthat, appeal-and in the lower. Court and 
shall also bear his own costs throughout:. Further, the. appellants were ordered 
to pay the costs of-the respondent on-the claim dismissed -in that appeal and 
the lower Court and to bear their. own costs. ‘throughont. ‘There were some 
other incidental observations. The learned Extra-Asgistant Judge appears to 
have omitted .to mention regarding. the claim of the appellants (plaintiffs) ‘in 
so far as they. wanted a charge on the property. “It'is because of, this omission 
that the decree appeared to have been drawn » according: to the observations 
of the learned Extra-Assistant Judge in theieoncluding part of his’ judgment. 
The point, therefore, that arises here is to see whether’the decree as drawn 
reflects the intention’ of the learned ‘Extra-Assistant Judge ang the adjudica- 
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tion in the appellate judgment passed by him. The learned Extra-Assistant 
Judge has observed during the course of his order allowing the amendment, 
which is challenged here that he observed in para. 13 of the judgment in 
appeal that under s. 55(4) (b) of the Transfer of Property Act the seller was 
entitled to the amount of purchase money or any part thereof which remained 
unpaid and for interest on such amount or part from the date on which! pos- 
session has been delivered. He also observed in the appellate judgment that 
the appellants (opponents here) were entitled to recover a sum of Rs. 5,200 
as well as the interest. The learned Extra-Assistant Judge in this order 
mentions that under s. 55(4) of the Transfer of Property Act the seller is 
always entitled to a charge on the field which is sold to the buyer. After 
mentioning certain parts of the appellate judgment, the learned Extra-Assistant 
Judge came to the conclusion that his intention according to the appellate 
judgment was to pass a decree according to the claim of the plaintiffs as re- 
gards the charge. : 

Now, under s. 2(2) of the Civil Procedure Code ‘‘decree’’ means the formal 
expression of an adjudication which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties with regard to all or any of 
the matters in controversy in the suit and may be either preliminary or final. 
I mentioned only the relevant portion of the same. Therefore, a decree is 
merely a formal expression of an adjudication. In other words, the decree 
though formal must reflect all the adjudication by the Court. Under O. XX, 
r. 6 of the Civil Procedure Code, the decree shall agree with the judgment; it 
shall contain the number of the suit, the names and description of the parties, 
and particulars of the claim, and shall specify clearly the reliefs granted 
or other determination of the suit. Therefore, the decree should be drawn 
up in such a way as to make it self-contained and as to make it a reflection of 
all the important reliefs given by the judgment. In so far as the facts of our 
case are concerned, the plaintiffs, admittedly, asked for a charge on the field 
in suit. Their suit was dismissed and, therefore, they filed an appeal to the 
District Court. The learned Extra-Assistant Judge allowed the appeal after 
setting aside the dismissal of the suit. During the course of the judgment, he 
also observed regarding the relief of charge which the plaintiffs claimed. When 
therefore he allowed the appeal, it means that he not only allowed the claim 
of the appellants to recover the sum but also allowed their claim in so far 
as thev wanted a charge on the property. By this appellate judgment, there- 
fore, the learned Extra-Assistant Judge granted the relief sought by the plain- 
tiffs. But it appears that it was omitted in the decree drawn. The point, 
therefore, that arises here for consideration is whether the learned Assistant 
Judge under s. 152 of the Civil Procedure Code could allow such amendment. 
In my view, such an amendment could be allowed under s. 152 also. As this 
decree did not conform to the judgment intended to be enforced by it, that 
decree could certainly be amended to bring it in conformity with the intention 
that was expressed in the judgement. In exercising the power of amendment 
the Court does, under s. 152 of the Civil Procedure Code, not more than what 
would have been done by it or by the officer concerned of the Court or the 
officer performing his original duty of seeing that the decree is in conformity 
with the intention expressed in the judgment. The amendment, of course, 
will not be allowed if it is not in furtherance of the judgment. As the object 
of an amendment is to harmonise the decree with the judgment sought to be 
enforced by it, the test for deciding whether an amendment should be allowed 
or should not be allowed is whether the decree represents the intention of the 
Judge who made it. It appears to me therefore that in the furtherance of 
justice it was very necessary for the learned Assistant Judge to allow the appli- 
cation of the plaintiffs for amending the decree as was sought for. 


Even otherwise under s. 151 of the Civil Procedure Code, the appellate Judge 
could allow that application for amending the decree if in the interests of 
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justice he has to make the decree in conformity with the judgment. He has 
no other alternative but to exercise even if necessary his powers under s. 151 
of the Civil Procedure Code. In this view of the matter, therefore, I cannot 
entertain the application of the applicant. 


This application, therefore, is dismissed with costs. ` 
l í . +. Application dismissed. 


[NAGPUR BENCH] 





Before Mr. Justice Bhole. 


SANJAY DINKAR KULKARNI v. SHANKERAPPA GANAPPA 
l PASARKAR.* 
Mamilatdars’ Courts Act (Bom. II of 1906), Sec. .23(2)—Civil Procedure Code (Act V 
of 1908), Sec. 115—Criminal Procedure Code (Act V of 1898), Sec. 435—Whether under 
s. 23(2) Collector can call for and examine record met suit on application by party 
to suit. 


Under s. 28(3) `of the Mamlatdar’s Courts Act, 1906, the Collector has jurisdiction 
to call for and examine the record of any suit when a revision application is made 
by a party to the suit before him. 

Tue facts.appéar in the judgment. | 
P. N. Deopujari, for the applicant. 
V..R. Manohar, for the opponent. 


Buot# J. This is a revision application by the defendant and the non- 
' applicant is the plaintiff. The non-applicant has filed a suit under s. 5(2) of 
. the Mamlatdars’ Courts Act claiming therein removal of obstruction alleged 
tó have been put in Survey No. 220 of mouza Janephal, tahsil Mehekar, district 
Buldana, by the applicant. : The non-applicant prayed for a temporary in- 
junction against the applicant in-that suit andthe Court ordered the temporary 
injunction against the applicant prohibiting him from any attempt to obstruct 
the non-applicant from using a road. There was a map attached with the 
order, and the order was that there should not be any obstruction till the final 
decision of the suit. The complaint of the applicant is that the road was not 
demarcated in the map. It, however, appears that the applicant did not obey 
the order of the Court and started digging a pit in the way of the non-appli- 
cant: The non-applicant, therefore, again brought to the notice of the Court 
this breach of injunction on the part- of the applicant. The Court after visiting 
the spot passed an order on November 12, 1970, observing that the applicant 
had disobeyed the injunction order and hence is liable for action under s. 4 
of the Mamlatdars’ Courts Act. A revision was then preferred by the appli- 
cant against this order under s. 23(2) of the Mamlatdars’ Courts Act before 
the Sub-Divisional Officer. The Sub-Divisional Officer summarily dismissed the 
application stating that the revision did not lie under s. 23(2) of the said Act. 
According to the ‘learned Sub-Divisional Officer, s. 23(2) provides only calling 
for and examining the record suo motu by the Sub-Divisional Officer. Accord- 
ing to him, the applicant cannot file any application invoking that right in the 
Sub-Divisional Officer under s.28(2) of the Mamlatdars’ Courts Act. It is s this order 
of the learned Sub-Divisional Officer which is challenged here by the applicant. 
The only point, therefore, that arises here for consideration is to see whether 
this order is legal and proper. 


*Decided, February 2, 1971. Civil Revision Application No. 74 of 1971. 
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Section 23(7) and (2) of the Mamlatdars’ Courts Act is as follows: 
“23, (1) There shall be no appeal from any order passed by a Mamlatdar under 
this Act. an 
(2) But the Collector may call for and examine the record of any suit under 
this Act, and if he considers that any proceeding, finding or order in such suit is illegal 
or improper, may, after due notice to the parties, pass such order thereon, not incon- 
sistent with this Act, as he thinks fit.” 


It is, therefore, clear from the language used in s. 23 that the appeal is 
barred. It, however, appears from the language used that the Collector is in- 
vested with a revisional jurisdiction. Section 23(2) shows that the Collector 
may in his revisional jurisdiction call for and examine the record of any, suit 
under the Mamlatdars’ Courts Act and if. he considers that any proceeding, 
finding or order is illegal or improper, then after due notice to the parties, he 
can pass a proper order, as he thinks fit. Therefore, the Collector in his re- 
visional jurisdiction is given more or less powers as are given to the High 
Court under s. 115 of the Civil Procedure Code. Of course, this does not 
mean that the High Court is deprived of the powers of superintendence and 
revision which it exercises over the Mamlatdars’. Courts. The Mamlatdars’ 
Courts Act expressly constitutes the Collector taking proceedings under this 
Act as a Court and, therefore the Collector when exercising judicial functions 
ae the said Act is subject to the superintendence and control of the High 

ourt. : 


The Legislature has advisedly used in s. 23(2) of the Mamlatdars’ Courts 
Act, the words ‘‘the Collector may call for and examine the record of any suit’’, 
and similar expressions are also used in s. 115 of the Civil Procedure Code as 
well as in s. 485 of the Criminal Procedure Code. Now, therefore, the inten. 
tion of the Legislature while enacting s. 23(2) of the Mamlatdars’ Courts Act 
is not that the Collector suo motu should call for and examine the record of 
any suit, but also may call for on an application by a party to the suit. Under 
s. 115 of the Civil Procedure Code and under s. 485 of the Criminal Procedure 
Code, the Courts with revisional jurisdiction may also examine the record 
of any matter when a party to that matter in a subordinate Court invites the 
attention of the superior Court. It may be that, in certain circumstances, the 
Collector may suo motu call for and examine the record. In my view, there- 
fore, the Collector has jurisdiction to call for and examine the record of any 
suit under the Mamlatdars’ Courts Act under s. 23(2) when a revision appli- 
cation is made by a party to the suit before him. 


In the above view of the matter, therefore, the opinion of the learned Sub- 
Divisional Officer when’ he observed that the revision cannot lie under s. 23(2) 
of the Mamlatdars’ Courts. Act, because under s. 23(2) he can call for the 
record only suo motu and on no other ground, is not legal and proper. That 
order is set aside.. This revision aplication, therefore, is allowed. The learn- 
ed advocate for the applicant, also says that ‘there is ‘an application for stay. 
This application also would be considered when the. Sub-Divisional Officer con- 
siders the revision application on merits. Application allowed. Costs in the cause. 


- Application allowed. 
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Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


THE GODAVARI SUGAR MILLS LTD. v. 8. RAMAMURTHY.* 

Maharashtra Agricultural Lands ( Ceiling on Holdings) Act (Mah. XXVII of 1961 J 
Secs. 2(14), 2(22), 2(30)—Bombay Tenancy. and Agricultural Lands Act (Bom. LXVII 
of 1948), Secs. 4, 2(6)—“To hold land,” meaning of expression in s. 2(14) of Ceiling 
Act—Actual and factual possession of land under arrangement with persons culti- 
vating land remaining with, landlord—-Whether persons cultivating land holders of 
such land, 


The phrase “to hold land” in s./2(14) of the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961, means that the landlord or the owner continues 
in actual and factual possession of the land. In this connection extreme impor- 
tance must be given to the phrase “actual possession” as contained in that section. 
In cases in which actual and factual possession of land continues under any arrange- 
‘ment whatsoever with the landlord himself the persons cultivating such land will 
not be holders of such land. Therefore in connection with the question of finding 
out the ceiling area that an owner of lands in actual possession thereof should 
7 be allowed to continue to hold and delimiting the surplus area in his possession 
the owner cannot be heard to say that other persons cultivating his land were 
_ tenants and holders of the lands. Similarly, for ascertaining whether “tenant” 
or the “deemed tenant” is holder of land under the Act, the true test to be 
applied must be the fact' of actual possession of the land in question by the “tenant” 
‘or the “deemed tenant” himself. In cases in which in spite of the cultivation of 
the land in question by others it is ascertained that the landlord was in actual 

possession thereof, the tenant cannot be held to hold the land in question. 

l Dahya Lala v. Rasul,! referred to. 


‘Tan facts are stated: in the judgment. 


- F. s. Nariman with Sandip Thakore, instructed by Mulla & Mulla and. Craigie 
Blunt & Caroe, for the petitioners. 


_S. P. Bharucha, instructed by Little & Co., for opponents Nos. 1 to 7. 


'K. K. Disi J. In this petition under arts. 226 nd 227 of the Constitution 
the six petitioners have challenged the'legality and correctness of the decision 
of the Maharashtra Revenue Tribunal dated: Mareh 19, 1969, whereby the 
Tribunal confirmed the order of the Collector of Ahmednagar dated August 
31, 1965, in the matter of Inquiry No. Ceiling Rahuri 42 of 1964, and made a de- 
claration that ‘the.partnership firm of the six petitioners, viz., M/s. Somaiya 
Farm, Lakh, was entitled to' retain land to the extent of one ceiling area i.e. 
108 acres of dry-crop land and the total area of land which was in excess 
of the ceiling area was 812 acres and 32} puns equivalent to dry-crop area 
1321 acres and 12 gunthas. 

The facts which require'to be noticed are ‘as follows :— 

„Prior to October 1, 1949, one K. J. Somaiya was the owner of three big 
agricultural: farms, one of ‘them’ being Somaiya Farm, situated at Lakh in 
Rahuri Taluka. This last farm was sold on October 1, 1949, to the first peti- 
tioner Company (hereinafter referred to as ‘‘the Company”? ). The holding 
of the Company, so far as this petition goes, may be considered at 869 acres 
‘and 02 gunthas. This very holding was the subject-matter of an agreement 
of partnership executed by the six petitioners including the Company on 
November 30; 1959. The substance of the agreement of partnership was that 
as from June 1, 1956, the six petitioners should carry on the business of work- 
ing and running of an agricultural farm on the above lands of Somaiya Farm 
(at Lakh) and of cultivating sugar-cane and other crops. The partnership 
was terminable at will. Though the Company took the remaining five peti- 


: *Decided, February 16, 1972. Special 1 .(1962) 65 Boni. L. R. 328, S.C. 
Civil Application" No. 1562 of 1969. : 
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tioners as partners, the good-will of the firm name and the benefit of the agri- 
cultural tenancy rights and all other rights in respect of the lands were agreed 
to continuously belong to the Company. The capital for the business was also 
to be brought in only by the Company. Petitioners Nos. 2 to 6 were only 
taken as working partners with a right to remuneration of Rs. 175 p.m. plus 
shares in profits and losses of partnership as given to them under el. (8) of 
the agreement. The company kept 25 per cent. whilst petitioner No. 2 was 
given 18.75 per cent. and the rest of the petitioners were given 14.0625 per 
cent. of the profits and losses in the partnership business. In pursuance of its 
liability to do so under the Maharashtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961, the partnership firm filed a return in respect of the above 
lands. By the return the partnership claimed that the farm lands were being 
cultivated by the partnership as from June 1, 1959, and that under the Act 
each of the six partners was entitled to retain lands to the extent of one ceil- 
ing area viz., 108 acres dry-crop land. In the alternative, it was claimed that 
in any ease the partnership firm as holder was entitled to retain with itself 
108 acres of dry-crop land. By his order dated August 31, 1965, the Collector 
of Ahmednagar rejected the contention of the partnership that each of the 
partners was a separate holder entitled to retain one ceiling area i.e: 108 
acres of dry-crop land. He, accordingly, made a declaration that the part- 
nership (as.one entity) was entitled to continue to hold one ceiling area i.e. 
108 acres of dry-crop land and made consequential declaration regarding the 
surplus area and other relevant matters. Before the Maharashtra Revenue 
Tribunal, diverse contentions were advanced so that a finding could\ be made 
in favour of the six petitioners that each of them was entitled to hold one 
ceiling area i.e. 108 acres of dry-crop land. The Tribunal rejected these con- 
tentions and confirmed the order of the Collector. In arriving at this finding, 
the Tribunal referred to the provisions in the deed of partnership produced 
by the petitioners. The Tribunal noticed that the lands which were cultivated 
in partnership were entered in the name of Somaiya Farm in the land 
records. It observed that in accordance with the entries in the record of 
rights and the tenancy register it could be said that the firm’ of Somaiya Farm 
was in actual possession of the land. It referred to the provisions in s. 2(/4) 
of the Ceiling Act defining the phrase ‘‘to hold land’’ and observed that the 
possession was not with the individual partners and was with the Somaiya 
Farm. The Tribunal observed: 

“ . even assuming that the several partners of the Somaiya Farms are in joint 
„possession of lands which form the subject-matter of this appeal, each of them would 
not be a holder within the meaning of sub-section (14) of Section 2 of the Ceiling 
Act, since their possession is neither as! tenants nor ‘as owners except in respect of 
Godavari Sugar Mills Ltd.” ` 
The further observation was: 

“...the farm is cultivated and managed by the partnership Firm. That would not 
confer on partners the character of holders. At the most it can be said that Somaiya 
Farm is managed by the firm and if the tenancy rights vest in Somaiya Farm then 
Somaiya Farm would be a holder. But it is difficult to understand how the partners 
can be holders within the meaning of sec. 2(14) of the Ceiling Act when they do not 
claim any interest in the tenancy rights and are only partners in cultivation and 
management,” 
They rejected the contention on the basis of the term ‘‘person’’ contained 
in s. 2(22) of the Ceiling Act. The further observation was: 

“...There is no indication in the record to show that all these six partners are 
holders directly paying rent to the landlord. They are only partners in cultivation. 
A careful perusal of the record has confirmed us in this view.” 

Having made the above finding ‘the last observation that the Tribunal made 
was: 

“,..It is only the Godavari Sugar Mills who are the holders and other persons, 
who style themselves as partners of Somaiya Farm, are merely partners in cultivation.” 
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In support of the reliefs claimed in this petition Mr. Nariman for the peti- 
tioners has made the following contentions: 

Having regard to the definitions of the phrase ‘‘to hold” and ‘‘the tenant’’ 
in ss. 2(14) and 2(30) of the Ceiling Act and the provisions in ss. 4 and 2(6) 
of the Bombay Tenancy and Agricultural Lands Act, 1948, every person who 
lawfully cultivated lands belonging to other persons ‘whether or not their 
authority was derived directly from the owner of the land must be ‘‘deemed 
_tenant’’ of the land. Each of the petitioners who admittedly lawfully culti- 
vated the lands in question must accordingly be held to be ‘‘deemed tenant” 
of the land. The partnership firm.of the six petitioners was not a ‘‘person’’, 
In the result the Tribunal should have held in favour of each of the peti- 
tioners that each of them was entitled to retain with himself 108 acres of land 
as the prescribed ceiling area. In developing his arguments Mr. Nariman re- 
ferred us to the decision of the Supreme Court in Dahya Lala v. Rasuli. 

Mr. Bharucha for respondents Nos. 1 and 7 has controverted all the sub- 
missions made by Mr. Nariman and has submitted that there is no reason 
whatsoever to interfere with the delaratict made by the Collector ana con- 
firmed by the Tribunal. 

In connection with the EER T made by Mr. Nariman it requires to be 
recorded that on the following facts there is no dispute between the parties. 
The Farm lands have been purchased by the first petitioner Company on 
October 1, 1949. Prior to June 1, 1956, the partnership firm of the petitioners 
was not connected in any manner with these lands. As is recorded in the 
agreement of partnership dated November ‘30, 1959, as from June 1, 1956, the 
business of the partnership, viz., running a portion of the farms formerly 
known as, Somaiya Farms, Lakh and of cultivating sugar and other crops 
thereon, has been carried on by the partnership. In respect of this business, 
all the capital investment is made by the first petitioner Company. Petitioners 
Nos. 2 to 6 are merely working partners. Under clause (5) of the agreement 
of partnership, the firm name (Somaiya Farms) ‘and the goodwill thereof, 
including the benefit of tenancy rights of the agricultural lands. and all other 
rights, whatsoever, belong to the first petitioner Company. The finding of 
the Tribunal is that by virtue of the agreement of partnership and in accord- 
ance with the entries in the record of rights and the tenancy register it could 
be said that the partnership firm (of Somaiya Farm) was in actual possession 
of the lands. 

The questions raised by Mr. Nariman are liable to be decided ọn the basis 
of the above facts. Before referring to the relevant provisions of law, it 
may be noticed that the finding of the Tribunal is that petitioners Nos. 2 to 6 
‘‘do not claim any interest in the tenancy rights”. The six petitioners ‘‘are 
onlv partners in cultivation and management”. 

The provisions of law on which reliance has-been placed are ss. 2(14), 2(22) 
and 2(30) of the Ceiling Act and ss. 2(6) and 4 of the Tenaney Act. The 
relevant parts of these sections run as follows: 

“2(14) ‘to hold land’, with its grammatical variations and cognate expressions, 
meéans to ‘be lawfully in actual possession of land as owner or as tenant and ‘holding’ 
shall be construed accordingly:” 

“2(22) ‘person’ includes a family;” 

“2(30) ‘tenant? means a person who holds land on lease, and includes a person who 
is-deemed to be'a tenant under the relevant tenancy law; and ‘landlord’ means a per- 
son from whom land is held on lease by,a tenant, and includes a person who is deemed 
to be a landlord under the relevant tenancy law; 

‘There is no doubt that in‘ the present case the relevant tenancy law is the 
Bombay Tenancy and Agricultural Lands Act, 1948. 
“Sec. 2(6) ‘to cultivate personally’ means io -cultivate land on one’s own account—~ 
(i) by’ one’s ‘own ‘labour, or 
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(i) by the labour of any member of one’s family, or 

(iii) under the personal supervision of oneself or any member of one’s family by 
hired labour or by servants on wages payable in cash or kind but not in crop share,.. 

(a) 

(D) aes 
(c) ... 

Provided that the restrictions contained in clauses (a), (b) and (c) shall not apply 
to any land— 

(i) which does not exceed twice the ceiling area, 

(į) up to twice the ceiling area, ‘if such land exceeds twice the ceiling area....” 

“2(6C) ‘to hold land’ as an owner or tenant shall, for the purposes of clause (2D) 
of this section and sections.. mean to be lawfully in actual possession of land as an 
owner or tenant, as the case may he;” 

“Sec. 4. A person lawfully cultivating any land belonging to another person shall 
be deemed to be a tenant if such land is not cultivated personally by the owner and 
if such person is not— 

(a) a member of the owner’s EN or : 

(b) a servant on wages payable in cash or kind but not in crop'share or a hired 
labourer cultivating the land under the personal supervision of the owner or any mem- 
ber of the owner’s family, or 

(ce) a mortgagee in possession, 

Explanation I-A person shall not be deemed to be a tenant under this section if 
‘such' person has been on an application made by the owner of the land as provided 
under section 2-A of the Bombay Tenancy Act, 1939, declared -by a competent authority 
not to be a tenant. 

Explanation II—_ ... 
Relying on the provisions in s. 2(6) of the Tenancy Act read with s. 2(/4) 
of the Ceiling Act and the facts mentioned’ above, Mr. Nariman submitted 
that since the petitioners were lawfully cultivating the lands belonging to 
the first petitioner Company, each of the petitioners must be deemed to be in 
actual possession of the lands as ‘‘deemed tenant’. The petitioners, there- 
fore, should be held to hold the above lands within the meaning of that phrase 
in s. 2(/4) of the Ceiling Act. The result was that under the:scheme of the 
Ceiling Act each of the petitioners as holder of the land was entitled to a de- 
claration that he was under the Ceiling Act entitled to continue as owner 
and to hold 108 acres of dry crop land. Each of the petitioners was entitled 
to a declaration to the above effect and thereafter surplus land should have 
been ascertained under the Act. He fortified his above submission on the basis of 
the finding of the Supreme ‘Court in the case of Dahya Lala v. Rasul, that 
all persons other than those mentioned in cls. (a), (b) and (c) of s. 4 of the 
Bombay Tenancy and Agricultural Lands Aét, 1948, who lawfully cultivate 
the land belonging to other persons whether or not their authority is derived 
direetly from the owner of the land must. be deemed tenants of the land under 
s.4 of the Act. He emphasised that at p. 329 of the Report the Supreme Court 
observed that: 

“...Section 4 seeks to confer the status of a tenant upon a person lawfully culti- 
vating land belonging to another. By that provision, certain persons who are not 
tenants under the ordinary law are’ deemed to be tenants for purposes of the Act. 
A. person who is deemed a tenant by s. 4 id manifestly in a class apart from the tenant 
who holds lands on lease from the owner. Such a person would be invested with the 
status of a tenant if three conditions are fulfilled—(a) that he is cultivating land law- 
fully, (b) that the land belongs to another person, and (c) that he is not within the 
excepted categories....The Act affords protection to all’ persons who hold agricultural 
lands as contractual tenants and subject to the exceptions specified all persons lawfully 
‘cultivating lands belonging to others,..-” 

In his submission the above findings of the Supreme Court had the effect of 
overruling the observations of the Division Bench of this Court in Gulabrao 
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Wani v. Hemakashiram? where having regard to the first Explanation to s. 4 
of the Tenancy Act, the Division Bench held that s. 4 in itself does not con- 
fer any status of tenancy in favour of the person lawfully cultivating the 
land, but it only raises a rebuttable presumption regarding his being a tenant. 
The Division Bench, accordingly, held that as under the terms of the agree- 
ment in the case before it. there was a special contractual relationship and 
in spite of the opponent in the case being in possession and lawfully cultivat- 
ing the. land in question was not a tenant. 

In connection with the above submission made by Mr. Nariman and the 
true effect of the phrase ‘‘to hold land’’ contained in s. 2(/4) of the Ceiling 
Act it.is necessary to remember the intent and the purpose of the Ceiling Act 
as clarified in the preamble which runs as follows: 

` “.,.in the public interest to impose a maximum limit (or ceiling) on the holding 
of agricultural land...to provide for the acquisition of land held in excess of the 
ceiling, and for the distribution thereof to landless and other persons;...” 
Apparently the Act. was \not intended to deprive persons in actual posses- 
sion of;the land and cultivating the same as tenants thereof except in cases 
where such, tenants were found to be in possession of lands in excess of the 
ceiling fixed by the Act. The above can be ascertained by reading diverse 
provisions in the. Act. Towards this purpose, the phrase ‘‘to hold land’’ was 
defined in, sub-s. (74) of s. 2 to mean that-a tenant in actual possession of the 
land and also an owner in actual possession of the land must be held to con- 
tinue ‘‘to hold land’’. Towards protection of tenants in actual possession by 
sub-s. (30) of s. 2 persons who were ‘‘deemed tenants’’ under the Tenancy Act 
were included in the definition of the phrase ‘‘tenant’’. The policy of law 
disclosed by the above definitions was to provide that wherever a landlord was 
not im actual possession of lands of his ownership and others cultivated 
such lands lawfully (whilst the owner was not cultivating the same personally) 
they must be held to be ‘‘deemed tenants’’ and as such entitled to continue in 
possession of lands to the extent of the ceiling area fixed under the Ceiling Act. 
‘When the definition of phrase ‘‘to hold land’’ is read in the light of the 
preamble of the Act and the above discussion the meaning of that phrase would 
be as follows. : In every case in: which the landlord or the owner continues in 
actual possession of land he must be held to hold the land. This is in con- 
gonance with the provisions of the Act. The surplus area in possession of a 
landlord would have to be ascertained on the footing of the area of land in 
his actual possession. In other words, in cases in which the landlord and/or the 
owner continues in actual and factual possession of the land of his ownership, 
he could not be heard to state in connection with such land that it did 
not form part of his holding. The surplus area will have to be ascertained 
on the basis that land in'his actual possession was (and formed part of) 
his holding. The consequence of the above finding is that in cases in which 
actual and factual possession of land continues under any arrangement whatso- 
ever with the landlord himself the persons cultivating such land will not be 
holders of such land. In connection with the question of finding out the ceiling 
area that an owner of lands in actual possession thereof should be allowed to con- 
tinue to hold and delimiting the surplus area in his possession the owner cannot 
be entitled to argue that other persons cultivating his land were tenants and 
holders of the lands. Similarly, for ascertaining whether the ‘‘tenant’’ or the 
‘‘deemed tenant?’ is holder of land under the Ceiling Act, the true test to be 
applied must .be the fact of actual possession of the land in question by the 
‘tenant or the ‘‘deemed :tenant’’ himself. In cases in which in spite of the 
cultivation of the land in question by others it is ascertained that the land- 
lord was in actual possession thereof, the tenant could not be held to hold the 
land in question. We have no doubt that in this connection extreme import- 
ance must be given to the phrase ‘‘actual possession’’ as contained in sub- 
s: (14) of s. 2. In our View, on the facts as established, it is clear that the 
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first petitioner Company is owner of the land mentioned in the present pro- 
ceedings. The first petitioner Company has continued to remain in actual 
possession of the land in spite of its having made the agreement of partnership 
mentioned above and in spite of its having become a partner with petitioners 
Nos. 2 to 6 fon the purpose of carrying on the partnership business of working 
and running the Farm (land) and of cultivating sugar cane and other crops 
thereon. In this connection it is important to notice that admittedly the first 
petitioner Company itself is a party to the cultivation of the land. Since 
it is an incorporated company it is a party to the cultivation of the land 
through its agents. Even so, it must be held to have continued to cultivate 
the land even after the date from which the partnership carried on the business. 
Now, it is true that petitioners Nos. 2 to 6 by themselves and through their 
agents and labourers are also taking part in the cultivation of the land. They 
cannot be held to be doing so unlawfully. To this extent they fall within the 
category of the ‘‘deemed tenants’’ under s. 4 of the Tenancy Act. Even so, 
in connection with the enforcement of the Ceiling Act, the fact that the. first 
petitioner Company, as owner, has not given up the possession of the land, 
can never be forgotten and must be borne In mind. The first petitioner Com- 
pany has continued in actual possession of every and each part of the land, 
‘ and so far as we can judge, it continues ‘‘to hold the land’’. Having regard 
to the above true position, we are not in a position to accept Mr. Nariman’s 
submission that each of the six petitioners are entitled to the finding that they 
are separate land-holders of the land in question and are entitled to a decla- 
ration that each of them are entitled to hold 108 acres of dry-crop land from 
out of the land. In no event such a declaration could be made in favour of 
petitioners Nos. 2 to 6, as the actual possession of the land has throughout 
continued with the first petitioner Company. 

In arriving at the above finding, we have given due and proper attention 
to the observations of the Supreme Court in the case of Dahya Lala v. Rasul. 

In this case the finding of the Collector and the Tribunal is that the partner- 
ship firm was entitled to hold 108 acres of dry-crop land. That finding has 
not been challenged and/or agitated on behalf of respondents Nos. 1 and 7 in 
this case. We are, therefore, not in a position to interfere with that declara- 
tion. 


In the result, the petition must fail. Rule is discharged with costs... 


Rule discharged. 


/ 
Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


GANGADHAR DATTATRAYA SULE 
V, 
THE C. K. P. CO-OPERATIVE CREDIT BANK LIMITED.* 
Maharashtra Co-operative Societies Act (Mah. XXIV of 1961)—Tribunal constituted 
under Act when dealing with question of misfeasance of member of Managing Com- 
mittee of Co-operative Society how should proceed, 


Whilst dealing with the question of misfeasance of any member of the Managing 
Committee of a co-operative society, the Maharashtra State Co-operative Tribunal 
constituted under the Maharashtra Co-operative Societies Act, 1960, will have to 
first consider the advisability of the transaction from which loss has resulted. Full 
and complete evidence must be led on behalf of the prosecuting and/or accusing 
party to prove that the transaction was injurious and illadvised and that the offend- 
ing and/or guilty party had neglected to examine that question as a prudent person 
would in ordinary circumstances do. 


Ont Gangadhar (petitioner) was working as a clerk in the General De- 
partment of the National and Grindlays Bank. In 1949-50, the petitioner on elec- 


*Decided, February 1, 1972. Special Civil Application No. 2161 of 1966. 
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tion to the Managing Committee of the C. K. P. Co-operative Credit Bank 
Ltd. (respondent No. 1) was elected as the Secretary. During the years 1950- 
51 and 1951-52 he was a member of the Managing Committee of the Bank. 
In 1950-51, Madhusudan Shankar Khopkar (respondent No. 2) was the Hono- 
rary Secretary. During that ‘period (1950-51) one Moreshwar Yeshwant 
Shringarpure, since deceased, now represented by opponents Nos. 8 and 4, was 
the Chairman of the Bank. 


In connection with certain transactions effected in 1950-51-52, an inquiry 
was held under Rule 72(2) of the Rules framed under the Maharashtra Co- 
operative Societies Act, 1960. As a result of the inquiry report, an order 
was passed on May 20, 1964, directing that charges may be framed against 
the petitioner, respondent No. 2 and Shringarpure. The petitioner was served 
with the charge-sheet dated February 10, 1965 and called upon to show cause 
in connection with the charges mentioned in the charge-sheet. The first charge 
was that the petitioner had formed a conspiracy with broker Barve to cheat 
respondent No. l-Bank and in furtherance of that intention he had intro- 
duced broker Barve to the Managing Committee of the Bank, and induced 
the members of the Committee to entrust to Barve the work of selling the 
Government Securities held by the Bank, and purchasing new securities in lieu 
thereof; that the petitioner was aware that Barve’s financial position was not 
sound and had not disclosed that fact to the members of the Managing Com- 
mittee; that the petitioner had induced the Chairman and the Secretary of 
the Bank to endorse Government Securities in favour of Barve, from time to 
time between September 25, 1950 and October 3, 1951 and to hand over such 
securities to Barve, without the sanction or approval of the Managing Com- 
mittee in that behalf and that the petitioner had failed to take care to see 
that Barve promptly purchased new securities in lieu of the old ones, and re- 
turned the new securities to the Bank diligently. The second charge was that 
the petitioner had induced respondent No. 2 and Shringarpure of the old 
Managing Committee to endorse Government Securities of the face value of 
Rs. 4,10,000 in favour of Barve on October 4, 1951 and to hand over those 
securities to Barve, thus enabling Barve to commit fraud and misappropria- 
tion and that the petitioner had assured the Managing Committee from time 
to time that Barve was financially sound and reliable, and thus misled the 
Managing Committee. 

On the basis of the above two charges, the allegation was that by his acts 
of omission, commission and misfeasance, the petitioner caused loss amounting 
of Rs. 3,383,443 to the Bank and was liable to make good that loss. 

Upon appreciation of the evidence ‘on record, the Authorised Officer by his 
decision and order dated January 17, 1966 held the above charges to have 
been proved. He directed the petitioner to pay Rs. 1,06,000 for loss and 
Rs. 58,333 for costs and’ expenses. Respondent No. 2 and Shringarpure were 
directed to pay exactly similar amounts. 

The petitioner and the above two parties filed their respective appeals be- 
fore the Maharashtra State Co-operative Tribunal. AJl the three appeals were 
disposed of by the Tribunal by, common judgment and order dated July 8, 
1966, confirming the order passed by the Authorised Officer. 


The petitioner applied in revision to the High Court. 
The application was heard. 


M. B. Chitre with V. 8. Kohojkar, for the petitioner. 
V. V. Albal, for respondent No. 1. 
P. D. Kamerkar, for respondents Nos. 3 and 4. 


K. K. Desar J. [His Lordship after stating the facts, proceeded.] In com- 
sidering the liability for misfeasance of any member of the Managing Com- 
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mittee of a Co-operative Society, it must first be remembered that the- only 
substantial and true question would be about the authorised transaction being 
. injurious and such as a reasonable man would not make for himself, Any 
Tribunal dealing with the question of misfeasance would have to first consider 
the advisability of the transaction from which loss must have resulted. Full 
and complete evidence must be led on behalf of the prosecuting and/or ac- 
cusing party to prove that the transaction was injurious and illadvised and 
that the offending and/or guilty party had neglected to examine that question 
in the manner‘in which a prudent person would in ordinary circumstances do. 
In the present case, the Authorised Officer and the Tribunal have not exa- 
mined this question at all and even so held the petitioner to be guilty of mis- 
feasance. It appears to us that in the absence of evidence proving that the 
transaction of October 3, 1951 by itself was such as a reasonable and prudent 
man would not have made, it should be impossible for the Tribunal to make 
the finding that the petitioner was guilty of misfeasance. So far as we can 
imagine, the transaction suggested by Barve and admitted to be completed by 
Shringarpure and Khopkar by delivery of securities to Barve on October 3, 
1951, would have resulted in profits to the Bank. It is difficult to imagine 
as to how in connection with such a transaction the petitioner could be held 
to be guilty of misfeasance. 


- It is true that by reason of certain circumstances (of which we have no 
knowledge) within the few months of October 3, 1951, Barve became defaulter 
and was ultimately adjudicated an insolvent. There is no evidence whatso- 
ever on the record or indicating that Barve’s financial position in October 
1951 had shaken or that the petitioner was aware that the financial position 
had on that date been deteriorating. It is, however, true that the petitioner 
was aware that without sanction of the Managing Committee, the Secretary 
and the Chairman were not entitled to make any transaction for conversion 
of investments. It is also true that the Managing Committee ratified the pre- 
vious transactions of conversion of investments effected by the Chairman and 
Secretary. Where the transaction itself is not proved to be inherently in- 
jurious, negligence of the petitioner in not preventing Shringarpure and 
Khopkar from delivering securities to Barve on October 3, 1951 cannot be 
held to be sufficient for Imposing any liability on him. The facts of delay 
made by Barve in delivering substituted securities were not sufficient for the 
petitioner to inform Shringarpure and Khopkar that Barve was a dishonest 
broker or that Barve will not complete his liability for substituting the deli- 
very of newly purchased Municipal Bonds with the securities delivered to him 
on October 3, 1951. The failure of Barve at a subsequent stage should not 
have been visited on the petitioner in any event. 


It appears to us that the Tribunal was completely wrong in not examining 
the profitability and/or advisability of the transaction of October 3, 1951 and 
arriving at its finding regarding negligence and misfeasance of the petitioner. 
Without examining first these questions the Tribunal should not have pro- 
ceeded to hold that the petitioner was guilty of misfeasance. 


[The rest of the judgment is not material to this report.] 
E Rule made absolute. 
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Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


M/S. CASTOPHENE MANUFACTURING CO. ` 
MISS JANKI TILLUMAL.® 
Industrial Disputes Act (XIV of 1947), Secs. 2(kkk), 25A, 25C, 25J—Employee laid off 
for non-availability of raw materials applying to Payment of Wages Authority claim- 
ing “delayed wages”—Industrial establishment employing not more than fifty per- 
sons—Jurisdiction of Payment of Wages Authority to entertain claim—Applicability 
of ss. 25C and 25A(1)(a) of Act. 

The respondent who was employed in the petitioner’s industrial establishment in 
which more than fifty persons were not employed, was by a notice laid off on 
account of non-availability of raw materials. The respondent made an applica- ` 
tion before the Payment of Wages Authority claiming what she described as “de- 
layed wages” for the period during which she was laid off. The petitioner .con~ 
tended that the Payment of Wages Authority had no jurisdiction to entertain the 
claim as it was the subject matter of an industrial dispute and that the claim being 

. for compensation under s. 25C of the Industrial Disputes Act, 1947, by reason of 
s, 25A(1)(a) of the Act, it was not liable to pay any compensation for the lay off 
period:— 

Held, that the Payment of Wages Authority had no jurisdiction to consider the 
respondent’s claim, as the claim was really for compensation under s. 25C of the 
Act for having been laid off, and 

` that the petitioner was totally exempted from liability to pay any compensation 
by reason of s, 25A(1)(a) of the Act. i 
K. T. Rolling Mills v. Meher,! agreed with. 
Kanhaiya Lal Gupta v. Ajeet Kumar Dey, dissented from, 
Workmen of D. T. Estate v. Their Management, referred to. 


Tums facts are stated in the judgment. 


K. 8. Ramaswami, for the petitioner. 
K. P. V. Menon, for opponent No. 1. 


K. K. Desar J. By a notice dated August 10, 1965, the petitioner-Com- 
pany intimated 18 of its workmen that they would be laid off for 4 days from 
Wednesday the 11th to Saturday August 14, 1965. By another notice dated 
August 14, 1965, the petitioner-Company gave notice to other 12 workmen that 
they would be laid off for 4 days from Monday the 16th to Thursday August 
19, 1965. In both the notices the cause mentioned for the lay off was ‘‘on 
account of the non-availability of raw-materials’’. The employees mentioned 
in the two notices made applications before the Payment of Wages Authority 
claiming wages for the period of four days mentioned in respect of each of the 
employees in the above notices. In connection with these claims, on behalf of 
the petitioner-Company, the main contention was that during the period of ‘‘lay 
off’? the applicants were not on duty and the Company was accordingly not 
liable to pay any wages for that period. The Payment of Wages Authority 
had no jurisdiction as the claims would be the subject-matter of an industrial 
dispute only. In respect of the claims, the case of the petitioner-Company 
was that the ‘‘lay off’? was for the reasons mentioned in s. 2(kkk) of the 
Industrial Disputes Act. The claims made by the applicants were, therefore, 
covered by what is described as ‘‘compensation for-lay off’’ in s. 25C of that 
Act read with s. 25A of that Act. The provisions of that section exempted 
industrial establishments in which more than 50 persons were not employed 
from any liability to pay compensation for ‘‘lay: off’? (period). The peti- 
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tioner-Company admittedly was not employing more than 50 persons in its esta- 
blishment. The petitioner-Company was in law not liable to pay any amount 
whatsoever. The claim of the applicants should, therefore, be dismissed. The 
applications for wages were dismissed by the Payment of Wages Authority by 
a common judgment and order dated April 13, 1966. Diverse appeals were 
filed by each of the different: applicants against the dismissal of their appli- 
éations. In this petition we-are-only concerned with Appeal No. 98 of -1966 
which’ was instituted by respondent No. 1 in this petition before the Court of 
Small Causes as an appellate authority prescribed under the-Payment of Wages 
Act. By the appellate judgment and order dated September 13, 1968, Mr. S. D. 
Patil, Judge of the Court of Small Causes allowed the appeal of respondent 
No. 1 and directed the petitioner-Company to pay the amount determined as 
arrears of wages for the period of 4 days mentioned in the application of 
respondent No. 1. The learned Judge held in, favour of respondent No. 1 
that: y 

“,.In my view Sec. 2(kkk) of the Industrial Disputes- Act does not vest any right 
in the employer to lay .off- the worker, but it simply defines lay off...there cannot be 
any inherent right in the employer owning an establishment having less than 50 workers, 
to lay off his worker,...” ; 
He relied on the observations of the High Court of Allahabad in the case of 
Kanhaiya Lal Gupta v. Ajeet Kumar Dey. He, therefore, held that the 
Payment of Wages Authority had jurisdictioni*to decide the claim made by 
respondent No. 1 and reversed the finding of the authority in that connec- 
tion; and granted the application for wages. . 

On behalf of the petitioner-Company Mr. Ramaswami has submitted that 
the above findings of the appellate Judge- are contrary to the scheme relating 
to the right to compensation for ‘‘lay off’’ as fixed by s. 25C of the Act. In 
his submission s. 25A was clear in its provision that an employer in whose 
establishment more than 50 persons were not employed was-not liable to pay 
compensation for ‘‘lay off’? at any stage. He- particularly relied upon the 
provisions of para. (2) of s. 25J and submitted that awarding of compensa- 
tion in respect of ‘‘lay off’’ periods must be only in accordance with the pro- 
visions in s, 25C and that outside of that provision an employer was not fixed 
with any liability to pay any compensation for ‘‘lay off’’. He submitted that 
in every situation mentioned in s. 2(kkk), suspension of services of an em- 
ployee must be held to be ‘‘lay off’. The right to lay off an industrial em- 
ployee need not arise from out of any standing order or any other statutory 
provision or contract. There. was accordingly no justification in the findings 
made by the appellate authority. In support of these submissions, he relied 
upon the observations of S. T. Desai and Mudholkar, JJ., in the case of 
EK. T. Rolling Mills v. Meher. He also relied on the observations of Chagla, 
C. J., in Amool Siddiq v. Dauglas Devinne? In reply, Mr. Menon submit- 
ted with certain emphasis that unless and until the power to ‘“‘lay off’? was 
shown to exist in the standing orders or in the contract between the parties 
or any statute an employer cannot have any right to suspend his employee 
from service. As was evident from the provisions in s. 25C of the Act, to 
the petitioner-Company which was employing less than 50 employees, the 
scheme of ‘‘lay off’? and compensation therefor was not applicable. The 
petitioner-Company was accordingly not ‘entitled to lay off its employees at 
any time. What the petitioner-Company called ‘‘lay off’ was really sus- 
pension of the services of respondent No. 1. Under the law of contract there 
was no right of suspending services of an employee. In respect of the period 
of suspension of service in accordance with the contract, of service respondent 
No. 1 was entitled to payment of wages. In support of the’above submission 
he relied on the observations of the Supreme Court in the case of Workmen 

1 [1967] 2L.L. J. 761. 8051 of 1957, decided by Chagla C. J. and 


2 (1960) 64 Bom. L. R. 645. Datar J., on January 16, 1958 J 
3 (1958) Special Civil Application No. TY (Unrep.) 
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of D. T. Estate v. Their Management’ Hie also relied upon the observations 
of the High Court of Allahabad in the case of Kanhaiya Lal Gupta v. Ajeet, 
Kumar Dey. , He, therefore, submitted that the Payment of Wages Authority 
had jurisdiction to decide the claim made by respondent No. 1 and reverse 
the finding of the authority in that connection, >  .~ - , 
- In connection with these rival submissions, it is first necessary to notice the 
relevant provisions in s. 2(kkk), s. 25A, s. 25C and s. 25J of the Act which 
run as follows: ‘5 
a “2(kkk) ‘lay off (with its grammatical variations and cognate expressions) means: 
the failure, refusal or inability of an employer on account of shortage of coal, power or 
raw materials or the accumulation of stocks or the breakdown of machinery or for any 
other reason to give employment to a workman whose name is borne on the muster 
rolls of his industrial establishment and who has not been retrenched;...” 

» "O5A,, (1) Sections 25C to 25E inclusive shall not apply— 
, -+ (a)-to industrial establishments in which less than fifty workmen on an average 

per working day have been employed in the preceding calendar month; or - 

(b) to industrial establishments which are of a seasonal character or in which work 

is performed only intermittently. ; 
CE i are 

“25C. Right of workmen laid off for compensation.Whenever a workman.. .whose 
name is borne on the muster rolls of an industrial establishment and who has completed 
not less than one year of continuous service under an employer is laid off, whether 
continuously or intermittently, he shall be paid by the employer for all days during 
which he is so laid off,...compensation...” . , 

“25J. (1) The provisions of this Chapter shall-have effect notwithstanding anything 
inconsistent therewith contained in any other law [including standing orders made under 
the Industrial Employment (Standing Orders) Act, 1946 (XX of 1946)): 

_ Provided ... ue 

(2) For the removal of doubts/ it is hereby declared... the rights and liabilities 
of employers and workmen in so far as they relate to lay-off and retrenchment shall 
be determined in accordance with the provisions of this Chapter.” 


It requires to be noticed that as the number of the employees of the peti- 
tioner-Company is and was less than 50, the provisions of the Industrial Em- 
ployments Standing Orders Act are not applicable to the Company. Ac- 
cordingly, there is no standing order in connection with the ‘‘lay off” of the 
employees of the Company. There is no dispute between the parties that the 
right to ‘‘lay of” is now available to an industrial employer, did not exist 
at common law. It is also a fact that industrial tribunals began to award - 
compensation when industrial employees were laid off even’ before the provi- 
sions in s. 25C were enacted. Possibly such compensation was awarded even 
before the standing orders were formulated in regard to ‘‘lay off”. 

; Now, it appears to us that the definition of ‘‘lay off’? in s. 2(kkk) suggests 
and implies that an industrial employer who suffers from shortage of coal, 
power or raw-materials or accumulation of stocks or breakdown of machinery 
may suspend employment of his workmen. That suspension is defined to be 
‘lay off’. |. 

‘The phrase ‘‘rights and liabilities of employers and workmen in so far as 
they relate to lay off and retrenchment shall be determined in accordance with 
the provision of this chapter’’ in sub-s. (2) of s. 25J has the effect of statu- 
torily negativing liability of employers to make payment and right of work- 
nieh to recéive payment when laid off or retrenched except when the liability 
to pay-and right to receive are created by the provisions in the chapter. The 
true effect of the phrase is that in every case where it is ascertained that when 
an, employer ‘fails, refuses or expresses inability to give employment to work- 
men whose names are borne on the muster-roll of his establishment on account 
of shortage” of coal, power or raw material or the accumulation of stocks or 
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the breakdown of machinery or for similar reasons, the consequent rights- and 
liabilities of employers and workmen must be-determined only in accordance 
with the provisions in Chapter VA. In. other words, in every case of ‘‘lay 
off’ to be able to get cause of action for payment of money on the ground 
that the employer has failed, refused or expressed inability to give employ- 
ment to him workman must base his claim on the provisions in s. 25C. There 
iS corresponding liability imposed on employer under the section. In no other 
case workman will have cause of action and employer will be: lable to pay: 
money described as arrears of remuneration or compensation for ‘‘lay of”. 
The above discussion makes it evident and obvious that there is no reason, 
whatsoever, in this connection to find out the source of power and/or the right 
which enables employer to declare and/or impose ‘‘lay off” as defined in 
s. 2(kkk). It may be that at common law employer could not and did not im- 
pose ‘‘lay off’’ and right to remuneration continuously continued in spite of em- 
` ployer’s inability to provide work to employee. At the same time, itis re- 
levant to notice that at common law employer was always at liberty to put 
an.end to the service contract of employee, and his liability, if any, for wrong- 
ful termination for such a contract was in -damages only. The concept of 
‘‘lay of” arose only because the above unquestioned general right of employer 
to put an end to the service contract has been almost completely wiped off 
by reason of the relevant labour legislation. The tribunals dealing with labour 
disputes realised the existence of the two simultaneous relevant factors, viz., 
(1) that employer had no right to terminate the service contracts of industrial 
employees and (2) that there were certain abnormal but important situations 
where it was not possible for employer to give to employees any work of any 
kind. These are the situations mentioned in the definition of ‘‘lay off’’ in 
s. 2(kkk). The legislation, which prevented termination of service contract’ 
of employees, has thought it fit that such employees when legally laid off 
should not be entitled to salary and remuneration as agreed. The ultimate 
provision in connection with the right to payment for the period of ‘‘lay off” 
has been well crystallised in s. 25C. In that connection, in the last part of 
s. 25J it is directed that rights and liabilities of the employee and employer 
must be determined in accordanee with the provisions in the above section. 
Now, there is no dispute between the parties that though under s. 25C rights 
and liabilities in respect of compensation payable to workmen on account 
of. ‘‘lay off’? have been fixed, under s. 25A. clear exemption from liability to 
pay compensation for ‘‘lay off’? is created in favour of industrial establish- 
ments partiqularised in sub-cls. (a) and (b) to s. 25A(J). Upon reading 
ss. 25A, 25C and the last part of s. 25J at the same time it becomes apparent 
that industrial establishments mentioned in cls. (a) and (b) to s. 25A(/) are 
altogether exempted from liability to pay compensation to workmen laid off. 

It requires to be remembered that at no time there was any dispute between 
the Company and respondent No. 1 that the money claim that was made be- 
fore the Payment of Wages Authority had arisen by reason of the failure of 
the Company to provide her work during the period of 4 days when she was 
laid off and that the work could not be provided by reason of shortage of 
raw materials. These admitted facts disclose all the relevant ingredients of 
“lay off?’ as defined in s. 2(kkk). Respondent No. 1 described the money ‘ 
claim that she made as a claim for delayed wages so that the same could be 
adjudicated upon by the Payment of Wages Authority. Obviously the descrip- 
tion of her claim as ‘‘delayed wages’’ was contrary to and inconsistent with 
the provisions in s. 2(kkk) read with s. 250. Her claim was in fact for com- 
pensation for having been laid off. The mere description of the claim as above 
was insufficient to afford jurisdiction to the Payment of Wages Authority to 
decide that claim. Having regard to the position discussed above the indus- 
trial establishment of the petitioner-Company was totally exempted from lia- 
bility to Pay any compensation to respondent No. 1 on the ground of her 
having been laid off. | l 


1972. ] CASTOPHENE MFG. CO. V. JANKI (4.C.9.)—K. K. Desai J. 821 


| In the case of Workmen of D. T. Estate v. Their Management, the employer 
had laid off the workmen on the ground of finding difficulties. This ground 
does not appear in the ‘“‘lay of” as defined in s. 2(kkk). In connection 
with the claim for compensation for the period that the workmen were laid 
off, the employer had contended that the workmen were not entitled to any- 
thing more than the compensation prescribed by s. 25C. The Industrial Tri- 
bunal held that under Standing Order No. 8, ‘‘lay off’? was justified. 

In coo with contentions made before it the Supreme Court held that 

p. 1461): 

“,..lay off which primarily gives rise to a claim for compensation under S. 25C 
must be a lay off as defined by S. 2(kkk).....The question which we are concerned with 
at this stage is whether it can be said that S. 25C recognises a common law right 
of the industrial employer to lay off his workmen. This question must, in our opinion, 
be answered in the negative. When the laying off of the workmen is referred to in 
S. 25C, it is the laying off as defined by Section 2(kkk), and so, workmen who can 
claim the benefit of S. 25C must be workmen who are laid off and laid off for reasons 
contemplated by S. 2(bkk): that is all that S. 25C means.” 

We have not been able to appreciate as to how these findings and observations 
‘of the Supreme Court help respondent No. 1 in this ease.’ We have referred 
to these observations because Mr. Menon relied upon them. In the case of 
Kanhaiya Lal Gupta v. Ajeet Kumar Dey, the High Court of Allahabad re- 
ferred to the above decision of the Supreme Court. It also referred to the 
decision of the Supreme Court in the case of Hotel Imperial v. Hotel. Workers’ 
Umon> The Court then held that the employer in that case was, having 
regard to the provisions in the U.P. Industrial Disputes Act, not entitled to 
lay off his workmen without payment of wages. The learned Judge was of 
the view that wages must be paid because there was no right under s. 6(k) of 
thé U.P. Industrial Disputes Act in the employer to lay off its: workmen. 
Now, there is no doubt that the findings in this case have the effect of holding 
that the laid off workmen of an establishment with less than 50 workmen 
would have a right to payment of wages and the payment of wages authority 
would have jurisdiction to award the same. We regret that, having regard 
to our above findings about the true effect of the relevant provisions of law, 
we are unable to agree with the ratio in the above case. In support of the 
findings which we have made, reference can be made to the decision in the 
ease of K. T. Rolling Mills v. Meher. In that case, as in the present case, 
the company employed less than 50 workmen and the question related to the 
jurisdiction of the Industrial Tribunal to award compensation to the work- 
men laid off. Before the learned single Judge reference was made to the 
provisions in s. 25J pointed out above. The learned Judge observed (p. 647): 

«This sub-section only means that where the provisions of the Chap. VA are 
applicable, effect shall be given thereto...” 

In apveal before the Division Bench, Mr. Justice J. C. Shah, as he then was in 
this Court, inter alia observed (pp. 652-653) : 

“..Sub-section (1) of s. 25J does not purport to abrogate any law to which s. 25C 
-does not apply,'and overriding effect is given to Chap. VA in those cases only in which 
under that Chapter lay-off or retrenchment compensation is awardable...In enacting 
the second part of s. 25J(2) expressly in the form of an exception, I am unable to 
attribute to the Legislature an intention to abrogate laws governing establishments to 
which Chap. VA does not apply.” 

He explained the above view with elaboration in the subseauent part of his 
judement and confirmed the findings made by the learned single Jndege. 
S. T. Desai, J., sitting in the Division Bench with J. C. Shah, J., expressed 
Cony ee opinion and observed (p. 660): 

..Then when it is said in sub-s. 1(a) of s. 25A that s. 25C ‘shall not anvly to 
PE establishments in which less than fifty workmen. ..have been employed.. 


5 [1959]2 L. L. J. 544. 
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‘and in sub-s. 1(b) that s. 25C ‘shall not apply to industrial establishments which are of 
a seasonal character or in which work is performed only intermittently’, the preferable 
construction, if the same safe and reliable course of construction be adhered to, seems 
to me to be that the Legislature has ruled that -these categories of workmen should 
not have - the right to claim lay-off compensation.” 

He then elaborated the above finding in different manner (p. 662): 

, ..Section 25J has to be read as a whole and the two sub-sections of it so read 
shave: the effect, inter alia, of laying down that when any dispute is raised as to any 
matter relating to lay-off and retrenchment, the dispute must be decided ‘only in ac- 
‘cordance with the provisions of Chap. VA and not by reference to ‘any other law’. 
whether there is any other law or not and irrespective of such law if there be any: 
‘the rights and liabilities of employers and workmen in so far as they relate to lay-off 
‘and retrenchment shall in all cases be determined in accordance with the provisions of 
‘Chap. VA...Even so the law-maker has taken care to insert s. 25J and the conclusion 
‘seems to me inescapable that the rights and liabilities of employers and workmen in 
the matter of lay-off are now crystallized and to be gathered only from Chap. VA 
and it is not open to a workman to claim any right relating to lay-off de hors the 
provisions of that Chapter on the grounds of social justice and equi 

‘Since the Division Bench was of two different views the appeal was placed 
before Mudholkar, J., who, it is sufficient to state, completely confirmed the 
findings made by S. T. Desai, J. As regards the findings of $. T. Desai, J., he 
„observed (p. 664) : 

..The learned Judge has given, if I may say with respect, good and substantial 
aons for coming to the conclusion that the right to lay-off compensation must be 
found within the four corners of Chap. VA. Since I am in complete agreement with 
all that he has said, and said so well, I will content myself by dealing only briefly with 
‘the points advanced before me on behalf of the appellants and the respondents.” — 

Now, it appears to us that what we have discussed above is in complete 
conformity with the findings made by S. T. Desai, and Mudholkar, JJ., in the 
above case. The result is that the contentions made on behalf of the petitioner 
are accepted and all the contentions made on behalf of respondent No. 1 are 
rejected. The claim made by respondent No. 1 for payment of delayed wages 
and/or arrears of wages for the period during which she was laid off wag 

from its inception entirely misconceived. The Payment of Wages saad 
‘had no jurisdiction to consider such a claim. 

Rule is made absolute. There will be no order as to costs. 

Mr. Menon applies for a certificate under art. 133(7)(c) of the Constitution. 
This matter involves an important question of law on which there can be 
genuine difference of opinion and the question is of importance to the workmen 
‘employed in diverse industries. Certificate will issue. 

Rule made absolute. 





Before Mr. Justice K, K. Desai and Mr. Justice Vaidya. 


Pee hy. oe MOHAN GOPAL CHAVAN v. T. R. KULKARNI.” 

Maharashtra Regional and Town Planning Act (Mah. XXXVII of 1966), Secs. 74, 72— 
Piot owner in memo of appeal under s. 74 failing to mention concerned Municipal 

( Corporation as respondent but mentioning only Town Planning Officer as’ respondent 
—Application for adding Corporation as respondent in memo of appeal made beyond 
period of limitation under s. 74(1)—-Whether appeal liable to be dismissed. 


Where in a memo of appeal filed under s. 74 of the Maharashtra Regional Town 

' Planning Act, 1966, a plot owner meritions only the Town Planning Officer as a 

> respondent and fails to mention the concerned Municipal Corporation eo nomine as 
another respondent, such failure will be of no consequence. 

A memo of: appeal under s. 74 of the’ Act was filed in time by the owner of a 

e “plot mentioning therein: only the Town Planning Officer as a respondent. On an 


“Decided, January 12, 1972. . Special Civil Applications Nos. 2078 and 2520 of 1968. 
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objection being raised that the concerned Municipal Corporation was a necessary 
party respondent to the appeal, an appliċation was made by the owner for amend- 
ment of the memo of appeal by addition of thẹ Corporation but it was made much 
beyond the period prescribed for filing an appeal under s. 74(1) of the Act. The 
trial Judge rejected the application and dismissed the appeal on: the sog that 
the appeal was filed beyond the prescribed period of limitation:— 
Held, that the failure to mention the Municipal Corporation eo nomine in the 
memo of appeal was of no consequence, 
~ that the application for amendment of the memo of appeal ought to have been 
, granted, and 
that the appeal was not barred under s. 74. 


The petitioner’s Appeal No.. 47 of 1967 undér s. 74 of the Maharashtra 
Regional and Town Planning Act, 1966, was dismissed by the District Judge, 
Sholapur, being the Tribunal of appeal under.the above Act by a common 
Judgment in.the matter of Town Planning Appeals, Nos. 1 to 113 of 1967. 
The Judge. held that'in the petitioner’s: Appeal No. 47 of 1967 as also in about 
other 10 appeals before him the Municipal Corporation of Sholapur had not 
been made a party. respondent. -In five of these appeals, at the time of the 
first hearing of the appeals, an objection was raised on June 4, 1968, that the 
Municipal Corporation was a necessary party respondent for the purposes of 
these appeals. In view of that contention, the petitioner applied on June 5, 
1968, that the memo of appeal should be allowed to be amended by showing 
the Municipal Corporation as respondent No. 2, respondent No. 1 being the 
Town Planning Officer, Sholapur. The learned Judge rejected that applica- 
tion for amendment by his order dated June 5, 1968, The appeal was then 
finally heard along with all the above other appeals and was dismissed. The 
Judge stated that the appeal was filed on February 1, 1967. The period of limi- 
tation ‘prescribed under s, 74(7) of the Act was’ two'months from the date of 
the communication of the Arbitrator’s (Town Planning Officer) decision to 
the appellant. The Judge held that the period of limitation commenced to 
run from January 5, 1967, and that the appeal should have been filed in any 
event having regard to the coming into force of the above Act of 1966 be- 
fore the end of “April 1967. The application for amendment of the memo of 
appeal by addition, of the Corporation as respondent No. 2 was made on June 
5, 1968, ‘much beyond the period prescribed for filing an ‘appeal against the 
Corporation. He therefore, held ‘that the delay was of one year and two 
months, and there was no sufficient — for condoning the es and dis- 
missed the appeal. 


Sharad Manohar, for the ee in, both , the Special Civil Applications. 

Prakash S. Shah, for respondent No. 2, in both the Special Civil Applications, 

K. K. DESAI J. [His Lordship after stating the facts and the contentions 
of ‘the parties, proceeded.] In connection -with the above submissions, without 
referring to the contents of all the relevant sections of the Act, it may at once 
be observed that the provisions of the Act are meant for formulation, nter 
alia, of towr planning schemes. In connection with the formulation of such 
schemes, power has been conferred on the authorities to reconstitute original 
plots of owners and to fix compensation for discontinuance of use of plots by 
the owners and the Arbitrator- appointed under s..72-is authorised to determine 
and fix diverse matters specified in items (i) to (zviii) ‘of sub-s. (3) of s. 72. 
In connection with all these matters to be decided by the Arbitrator, the aggrived 
parties can -only be on ‘the‘one side’ citizens and on the other the Municipal 
Corporation interested in the finalisation of the :town planning scheme in 
question. In appeals filed ‘before the appellate Tribunal under s. 74 of the Act 
in. respect of the decisions made in the. matter -of each plot the owner of the 
plot on the one hand and the concerned Municipal Corporation would be the 
only directly aggrieved parties. The result of: the’ provisions in the Act for 
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al ° 
formulation and finalisation of town planning scheme and particularly the 
contents of s. 78(3) and the provision for appeal under s. 74 is that in 
all appeals by citizens-plot owners before the appellate Tribunal under s. 74 
the only aggrieved party would always be the concerned Municipal Corpora- 
tion. Having regard to the above situation, the fact that the petitioner had 
mentioned in his memo of appeal the Town Planning Officer as the respon- 
dent and had failed to mention the Municipal Corporation of Sholapur as 
respondent No. 2 was of no consequence whatsoever. It was the result of 
the above scheme of the Act that the appellate Tribunal—the District Judge 
—heard all the appeals arising from the decisions made by the Arbitrator as 
Appeals Nos. 1 to 118 of 1967 at the same time and pronounced decision by 
a single common judgment in all the appeals. The learned Judge should have 
appreciated the above scheme of the Act and that the failure of the peti- 
tioner to mention the Municipal Corporation of Sholapur eo nomine in the 
memo of appeal was accordingly of no consequence. The learned Judge should 
have. therefore, granted the application for amendment made on behalf of the 
petitioner. The learned Judge was wrong in rejecting that application for 
amendment and further making a finding that the appeal of the petitioner was 
barred by the period of limitation prescribed under s. 74 of the Act. 


[The rest of the judgment is not material to this report.] 


' SUPREME COURT. 


Present: The Hon'ble Mr, J. C. Shah, Chief Justice, Mr. Justice Hegde and Mr. Justice 
A. N. Grover. 


M/S. LIBERTY TALKIES v. THE STATE OF GUJARAT.” 


Bombay Entertainments Duty Act (Bom.,I of 1923), Secs. 2(b),' 3, 4—Expression 
“payment for admission” in s. 2'(b) whether includes entertainment duty—Whether 
Act provides for reopening assessments made. 


The expression “payment for admission” in s. 2(b) in the Bombay Entertainments . 
Duty Act, 1923, includes entertainment duty. 
. The Act contains no provision for reopening assessments already made. There- 
fore where pursuant to return by the proprietor of an entertainment, payments 
: were made and’ accepted under s. 4 (2) (b) of the Act, the tax should be deemed 
to be assessed and paid and the State cannot thereafter reopen the concluded assess- 
ments and seek to levy tax or duty which had escaped. 


Tu facts are stated in the judgment. 


S. T. Desai, with I. N. Shroff and M. N. Shroff, for the appellants (in all 
the appeals). 

:C. K. Daphtary, with K. L. Hathi, and B. D. Sharma, for S. P. ‘Nayar, for 
respondents (in all the appeals). 


Saan C.J:' Under the Bombay Entertainments Duty Act, I of 1923, enter- 
tainment duty is chargeable on the total collections from the visitors to a 
theatre. On March 18, 1960 the Collector, Junagadh issued instructions to 
his subordinate officers directing them to levy entertainment duty at the pre- 
scribed rate only on the net price receivable by the proprietor of the theatre 
and not on the total amount including entertainment duty collected from the 
visitors. Entertainment duty so computed was paid till January 1962 by the 
- appellants who own a theatre at Junagadh. 

On January 11, 1962 the Government of Gujarat issued a memorandum that 


. “the duty (entertainment duty).is a percentage of the payment for admission, że, 
*Decided, January 21, 1971. ‘Civil Appeals Nos, 416 to 426 of 1967,"from Gujarat. 
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the amount which a person pays for being admitted to witness the entertainment, 
inclusive of the various items mentioned in clause (b) of section 2 of the Bombay 
Entertainments Duty Act, 1923. The amount which a person pays includes both sums 
—(i) what the Manager has to pay by way of duty; and (ii) what the Manager can retain 
as ‘Neti receipts’ and hence‘ the duty has to be charged on the total amount payable by the 
person buying the ticket, including any sum charged separately by way of duty.” 
Pursuant to that notification entertainment duty was levied on the gross sum 
levied and paid by the visitors for admission to the theatre. 

By a petition moved in the High Court of Gujarat the appellants challenged 
the validity of the memorandum dated January 11, 1962 and the notice of 
demand issued pursuant thereto and urged that the primary liability for pay- 
ment of entertainment duty is by the Act imposed upon the visitor to the 
theatre, and that the proprietor of the theatre is merely an agent of the Govern- 
ment for collecting the duty: and that the proprietor has under the Act to 
pay the duty which he collects from the visitors; and that he cannot be re- 
quired to pay an amount which he does not collect from the visitors. The 
High Court rejected the petitions and against the order of the High Court 
this appeal has been preferred. 

The Act and the Rules framed thereunder preseribe the method of collec- 
tion of entertainment duty. On each ticket issued to a person entitling him 
to enter the theatre for entertainment, a revenue stamp of a specified face 
value is affixed. The total amount that the visitor pays consists of two items, 
the net charge which the proprietor makes for the ticket and the value of the 
stamp. Under the memorandum issued on March 18, 1960 the aggregate of the 
duty received by the appellants was paid over to the Government and the net 
value of the tickets remained with the proprietor. Under the memorandum 
issued on January 11, 1962, the duty payable to the Government was calculated 
at the appropriate rate applicable to the aggregate of the net value of the 
ticket and the duty paid by the visitor. In consequence of the notification the 
proprietor could collect from the visitor the amount shown as entertainment 
duty on the ticket but he was obliged to pay duty equal to the amount computed 
on the total amount paid by the visitor at the appropriate rate. The difference 
between the entertainment duty computed on the total value of the ticket and 
the value of the stamp affixed on the ticket was therefore borne by the 
proprietor. 

The relevant provisions which have a bearing on the question are these: 
Section 3 of the Act is the charging section. Insofar as it is relevant it provides: 

“(1) There shall be levied and paid to the State Government on all payments for 
admission to any entertainment a duty (hereinafter referred to as entertainments duty) 
at the following rate, namely:— 

(a) 

(b) in any other case,— 

Mm... 

(II) in any other area,— 

(i) out of the first 100 naya paise .. 30 per cent. of payment for admission of such 
payment. 

(ii) out of the next 100 naye paise .. 45 per cent. of payment for admission of 
such payment. 

(iit) out of the balance of the total .. 60 per cent. payment for admission of 
such payment 

(1A)... 

(2) Where the payment for admission to an entertainment is made by means of a 
lump sum paid as a subscription or contribution to any society, or for a season ticket 
or for the right of admission to a series of entertairiments or to any entertainment 
during a certain period of time, or for any privilege, right, facility or thing combined 
with the right of admission to any entertainment or involving such right of admission 
without further payment or at a reduced charge, the entertainments duty shall be 
paid on the amount of the lump’ sum;.. 
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‘Section 3A provides for payment of duty on complimentary tizkets. By that. 
section entertainment duty at the’ appropriate rates prescribed under s. 3 is 
payable astif full payment had been made for admission to the entertainmenit 
according to the class of seat or accommodation which the holder of such ticket 
shall be deemed to have been admitted for payment for the purpose of the Act. 
Section 4 provides for the method of levy of duty. It provides, in so far as 
it is relevant : 

“(1) Save as otherwise provided by this Act, no person other than a person who 
has to perform some duty in connection with an entertainment or a duty imposed upon 
him by any law, shall be admitted to any entertainment, except with a ticket stamped 
with an impressed, embossed, engraved or adhesive stamp (not before used) issued by 
the State Government for the purposes of revenue and denoting that the proper enter- 
tainments duty has been paid. 

(2) The State Government may, on the application of a proprietor of any enter- 
tainment in respect of which the entertainments duty is payable under section 3, allow 
the proprietor on such conditions as the State Government may prescribe to pay the 
amount of the duty due— 

(a) by a consolidated payment of a percentage, to be fixed by the State Govern- 
ment, of the gross sum received by the proprietor on account of payments for admission 
to the entertainment and on account of the duty; 

(b) in accordance with returns of the payments for admission to the entertainment 
and on account of the duty; 

(c) in accordance with the results recorded by any mechanical contrivance which 
automatically registers the number of persons admitted. 


(3) 2 z 
Section 6 provides for exemptions from payment of entertainment duty in 
certain specific classes of cases, Section 7 authorises the State Government 
to make rules for securing the payment of the entertainment duty and gene- 
rally for carrying into effect the provisions of the Act. The expression ‘‘en- 
tertainment’’ is defined ‘in s. 2(a@) as including any exhibition, performance, 
amusement, game or sport to which persons are admitted for payment.. A 
cinematograph show is ‘‘entertainment’’ within the meaning of-the Act. 
Section 2(0) defines ‘‘payment for admission’’ as includinge— 

“(ii) any payment for seats or other accommodation in a place of entertainment. 

(iv) any payment for ‘any purpose whatsoever connected with an entertainment 
which a person is required to make as a condition of attending or continuing to attend 
the entertainment in addition to the payment, if any, for admission to the entertainment”; 
Section 2(c) defines ‘‘proprietor’’ in relation to any entertainment as in- 
cluding any person responsible for, or for the time ‘being in charge of, the 
management thereof. 

By s. 3 the duty is levied at the rates prescribed on all payments for ad- 
mission and the method of levy is prescribed by s. 4(2). The proprietor is 
enjoined by s. 4(7) not to admit any person to an entertainment without a 
ticket. The proprietor pays the entertainment duty determined in the manner 
provided by els. (a), (b) and (c) of sub-cl. (2) of s. 4. He is permitted by 
the Act to collect entertainment duty on the net amount receivable by him, 
but he does not on that account become an agent for the Government. The 
charge is by s. 3 on payments received by the proprietor for admitting visitors 
to entertainment. Even where a ticket is not issued for an individual show 
but payment is received ‘‘by means of a lump sum’”’ as subscription or ‘con- 
tribution to any society, or by season ticket or for the right of admission to 
a series of entertainments or during a certain period of time, or for any 
privilege, right, facility or thing combined with the right of admission to any 
entertainment without further’ payment or’ at a reduced charge, the enter- 
tainment duty is payable on the Tump, sum: see s. 3(2). Where a compli- 
mentary ticket is issued the duty is payable by the proprietor at the appro- 
priate rate prescribed under the Act as if full payment had been made for 
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dimin A the entertainment. These provisions leave no room for doubt that 
liability for payment of the duty is imposed upon the proprietor and not up- 
on ‘the visitors to the theatre. Under s. 4(J) on the ticket for admission to 
ahy entertainment, an impressed, embossed, engraved’or adhesive stamp (not 
‘before used) issued by the State Government of the value specifed in s. 3 
must be affixed. The price which the visitor pays for a ticket for admission 
to an entertainment is the value of the stamp affixed and the net value of 
_ the ticket.- But the statutory liability to pay the entertainment duty is im- 
posed’ upon the proprietor and not on the visitor. The proprietor, it is true, 
passes on-a part of the duty payable by him to the visitor, but even in respect 
of that amount he does not act as an agent of the Government. 

" The rules framed under the Bombay Entertainments Duty Act, 1923 do not 
also suggest a contrary scheme. Rule 7, insofar as it is relevant, provides: 
res “Except as provided in rules 15 and 23, every dutiable ticket, not being a compli- 
mentary ticket, issued on payment for admission. to entertainment shall be in three parts. 
One part shkall remain on the ticket book and the remaining two parts shall be de- 
tached therefrom and issued to the purchaser. Every dutiable ticket shall have each 
part ‘clearly marked with the price of admission, and with the date and show for which 
it is available and also with the book number and the serial numbers...and shall also 
have securely affixed to it a stamp of the value of the duty payable out of the said 
price of admission. i 
‘A’ similar provision is made in respect of ‘‘plural tickets’? where a number 
‘of. persons are to be admitted on a single ticket. ‘The use of the expression 
“affixed to it a stamp of the value of the duty payable out of the said price 
of admission’’ does not support the view that the amount of entertainment 
‘duty represented by the ticket alone is payable by the proprietor. It only 
means that the proprietor shall specify on the ticket the amount chargeable 
by him to the visitor and the duty in respect of which the stamp has been 
‘affixed. Rule T cannot operate to modify the charging s. 3, nor s. 4 relating 
to the method of levy. Rules 15 and 23 which are referred to in r. 7 also 
do not support the submission made by counsel for the appellant. Rule 15 
deals with unstamped tickets and r. 23 deals with the form of exemption 
granted by the District Magistrate or the Commissioner of Police. Rule 16 
imposes a duty:upon ‘every proprietor either making a consolidated payment 
under cl. (a) of sub-s. (2) of s. 4-or making payment in accordance ‘with re- 
turn of the payments for admission under el. (b) of sub-r. (2) of s. 4, within 
ten days of the date of entertainment and to submit to the prescribed officer 
a.return in Form ,“‘B’’ showing the number of tickets (not being compli- 
mentary tickets) issued at each rate, the. serial number of tickets issued, the 
gross amount received by sale of tickets and the amount of duty payable to 
the State Government. “Under. s. 4(2) (a) the consolidated payment is a per- 
centage of the gross sum (not charge and the entertainment duty) received 
by the proprietor on account of payments for admission to the entertainment. 
That duty is’ charged under s. 4(2)(b) in accordance with the returns re- 
lating to the payments for admission to the entertainment, under r. 16 the 
duty is again chargeable on the gross amount received by the proprietor. The 
definition of the expression “payment for admission” in s. 2(b) of the Act, 
is an inclusive definition; it includes by cl. (iv) payment for any purchase 
whatsoever ‘‘connected with an entertainment which a person is required to 
make as a condition of attending or continuing to attend the entertainment”’, 
In our judgment entertainment duty is a payment which the proprietor is re- 
quired to make as a condition for enabling visitors to attend or continue to 
attend the entertainment. Without such a payment the visitor cannot be ad- 
mitted to the entertainment under s. 4(1) of the Act. That being so the ex- 
pression “‘payment’ for admission” includes entertainment duty. ` 
' We agree with the High Court that the appellant was liable to pay ‘duty 
computed in the manner provided by s. 3(7) (b) (II): on the total amount re- 
ceived by the proprietor. ` But the method of levy of entertainment duty from 
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the proprietors involves some hardship. It is implicit in the Act that the 
proprietor is entitled ‘‘to pass on the liability’ for payment of entertain- 
ment duty to the visitors. But the visitor only pays the amount represented 
by the stamp affixed on the ticket. A proprietor paying entertainment duty 
on the total amount received by him from the visitor will never be able to 
collect the full entertainment duty from the visitor. A part of the duty 
„payable by him will have to come out of the amount received by him as not 
charge for the ticket. But we are dealing with a taxing statute and ques- 
tions of hardship cannot justify us in departing from the provisions of ss. 3 
.and 4 of the Act. The Legislature must be deemed to have contemplated 
that only a part of the entertainment duty levied by the Government may be 
collected in the manner provided from the visitors to the theatre and the 
balance shall be paid by the proprietors. It may be observed that between 
March 18, 1960 and January 11, 1962 the appellant collected and paid the 
duty which was actually received from the visitors to the theatre by stamps 
affixed on the tickets issued to them according to the notification issued by 
the Collector. It was thereafter when a fresh memorandum dated January 
11, 1962 was issued requiring the proprietors of the theatre to pay tax on 
the aggregate amount of the net value of the ticket and the entertainment 
duty that the proprietor was called upon to pay the difference. Till January 
11, 1962 the proprietor acted pursuant to the memorandum dated March 18, 
1960 issued by the Collector and collected the duty and paid it over. The 
Government of Gujarat later advised that the method of collection notified by 
the Collector was not the correct method. But the Act contains no provision 
for reopening assessments already made. When pursuant to return by the 
proprietor. payments were made and accepted under s. 4(2)(b), the tax may 
be deemed to be assessed and paid. and the State cannot thereafter reopen 
the concluded assessments and seek to levy tax or duty which has escaped. 

The appeals fail except as to the amount claimed to be due for the period 
between March 18, 1960 and January 11, 1962. There will be no order as 
to costs. 


Present: Mr. Justice Shelat and Mr. Justice Vaidialingam. 
N. B. SANJANA 


V. 
THE ELPHINSTONE SPINNING AND WEAVING MILLS CO. LTD.* 
Central Excise Rules, 1944. Rules 10, 9, 10A, 7, 52, 52A(1)—Central Excises and Salt Act 
(I of 1944), Sec. 3—“Paid”, expression in r. 10 whether means “actually paid”— 
Whether expression “short-levied” in r. 10 covers case where there is nil assessment 
but subsequently duty is payable—Applicability of r. 9(2). 

In rule 10 of the Central Excise Rules, 1944, the expression “paid” must be con- 
strued as “ought to have been paid,” and, therefore, the period of three months 
under the rule will run from the time when the duty ought to have been paid. 
In cases where there has been a nil assessment due to one or other of the circum- 
stances mentioned in rule 10 of the Rules and subsequently it is found that 
duty is payable, then the entire amount of duty must be considered to have 
been “short-levied” within the meaning of that expression in the rule. 

In order to attract rule 10 it is not necessary that some amount of duty should 
have been assessed and that the said amount should have also been actually paid. 
That ‘provision will apply even to cases where there has been a nil assessment 
in which case the entire duty later on assessed must be considered to be the duty 
originally short-levied. 

Gursahai’ Saigal v. Commissioner of Income-Tax, Punjabl and Allen v. Thorn 
Electrical Industries Ltd.: Griffin v. Metropolitan Police District Receiver, referred to. 


*Decided, January 22, 1971. Civil Appeal 1 [198818 S. C. R. 893. 
No. 1467 of 1967, from Bombay. 2 [1968] 1 Q. B. 487. 
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In order to attract sub-rule (2) of rule 9 of the Rules, the goods should have 
been’ removed -clandestinely and without assessment, 


' Top facts are stated in the judgment. 


Dr. V. A. Syed Muhammad, with S. P. Nayar, for the appellants. 

C. K. Daphtary, with Anil B. Diwan, Suresh A. Shroff, Ravinder Narain 
and O. C. Mathur, of J. B. Dadachanji & Co., for the respondents. 

S. J. Sorabjee, and O. C. Mathur of J. B. Dadachanji & Co., for the 
Intervener. 


VADIALINGAM J, This appeal by certificate is directed against the judg- 

ment and order of the Division Bench of the Bombay High Court dated July 
1/2, 1965 confirming the decision dated August 6/7, 1963 of the learned 
Single Judge in Miscellaneous Petition No. 20 of 1962 quashing, the two notices 
of demand dated November 3, 1961 issued by appellant No. 2 as also the notice 
dated December 2, 1961 issued by appellant No. 1 for payment of the amount 
covered by the said two notices. 
' The circumstances leading up to the filing of the writ petition may be men- 
tioned: The respondents own textile mill at Elphinstone Road, Parel, Bom- 
bay where they manufacture, inter alia, grey cloth. They also have a factory 
situated at Tulsi Pipe Lane Road, Bombay for processing grey cloth into 
various other goods like leather cloth, book binding cloth and other coated 
fabrics. Under s. 3 of the Central Exxcises and Salt Act, 1944 (hereinafter to 
be referred as the Act) duty is imposed on all excisable goods produced or 
manufactured in India at the rates set forth in the First Schedule to the Act. 
Item 19 of the First Schedule includes cotton fabrics. Section 3 of the Act 
provides that excise duty is to be collected in such manner as may be pre- 
seribed by rules made under the Act. On cotton fabrics additional excise 
duty called handloom cess is also imposed under the Additional Duties of 
Excise (Goods of Special Importance) Act, 1957 and Khadi and other Hand- 
loom Industries Development (Additional Excise Duty on Cloth) Act, 1953, 
respectively. Under s. 87 of the Act, the Central Government has made rules 
ealled the Central Excise Rules, 1944 (hereinafter to be referred as the Rules). 
Rule 8 gives power to ‘the Central Government to exempt by notification sub- 
ject to such conditions as may be specified therein any excisable goods from 
whole or any part of duty leviable on such goods. Accordingly the Central 
Government issued a notification exh. A dated January 5, 1957 exempting 
cotton fabrics mentioned therein wholly from excise duty. Item No. 2 related 
to ‘leather cloth and inferior or imitation leather cloth ordinarily used in 
book binding’. The exemption granted in respect of this item and another 
item was withdrawn by the Central Government with effect from July 30, 
1960 by notification exh. D dated July 29, 1960. 

There does not appear to have been any controversy before the High Court 
that the two notices dated November 3, 1961 and the notice dated December 
2, 1961 related only to goods falling under item No. 2 of the notification 
exh. A. The respondents between July 4, 1958 and July 30, 1960 manufactured 
grey cloth in the textile mill and sent some of those items to their factory for 
being processed and manufactured into leather cloth and imitation leather 
cloth. During the material period the company used to manufacture grey 
cloth and used to store them in ‘a bounded godown. Periodically they used 
to send to the factory such quantities of grey cloth as were required after 
filling in the necessary forms prescribed by the rules and after obtaining the 
‘necessary ‘Permission in the manner prescribed by the rules from the Excise. 
Inspector Incharge of the textile mill.. The respondents had, however, not ob- 
tained the requisite licence and so they paid excise duty on grey-cloth manu- 
factured in their mill during the period July 4, 1958 to September 80, 1959 
although it was utilised for manufacturing leather cloth and imitation cloth. 
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The respondents later on obtained the necessary licence with the result that 
they became entitled to remove the grey-cloth manufactured at their textile 
mill to their factory without paying excise duty on the grey-cloth at the time 
when the goods were removed. The grey-cloth so removed after September 
: 80, 1959 and before July 30, 1960 used to be kept in the bounded godown. 
Those goods were removed to the factory after filling up the necessary forms 
aŭd obtaining the permission of the Excise Inspector Incharge of the factory. 
The grey cloth after it was processed and made into leather cloth or imitation, 
leather cloth was again stored in another bounded godown in the factory and 
they .were removed by the company as finished products after filling in form 
A.R.I. prescribed by the rules. There is again no dispute that im each of 
-these A.R.I. forms, the company had shown and made a declaration that the 
excise duty; payable on the goods governed by the forms was ‘nil’, Under 
the heading ‘Assessment Memorandum’ in the said form the particulars ré- 
garding rate of duty and amount of total duty payable on the goods referred 
to in the form had to be filled up and signed by the Excise Inspector. There 
is no controversy that in each of the A.R.I. forms filed by the respondents. 
during the period July 4, 1958 and July 30, 1960, the Excise Inspector In- 
charge, Leather Cloth Division, has made an assessment in the appropriate 
portion of those forms showing the rate of duty and the amount of total. 
duty payable as ‘nil’ and has affixed his signature under such ‘Assessment 
Memorandum’, Therefore, it will be seen that all the goods removed by the 
respondents during the said period were shown by them.as not liable to pay 
any excise duty and were also are by the Excise tuepector: as not liable 
to pay any duty. - 

+ Later on; the excise authorities spade to have E some doubts sia 
iher goods covered by these A.R.I. forms were of the: description- exempted 
under item No. 2 of the notification exh. A. Some correspondence took place 
between the department and the respondents. On November 3, 1961, appellant 
No. 2 issued two notices marked exh. G. The first notice issued under rule’ 
10A required the respondents to pay a sum of Rs. 1,07,146,39. In the parti- 
culars of demand it was stated that the amount represented duty on leather. 
cloth manufactured out of (i) non-duty paid cloth and (H) duty: paid cloth 
cleared without payment of duty from October 1, 1959 to March 31, 1960: 

- The second notice of the same day issued under rule 9 called upon the res- 
pondents to pay a sum of Rs. 1,502,24 representing the extra processing duty: 
on leather cloth manufactured out of duty mee cloth from J wy 4, 1958 to 
September 30, 1959: 

‘ These two notices were followed by appellant No. 1 by issuing a letter of 
demand dated December 2, 1961, exh. H, calling upon the respondents to pay- 
up the amount as per the notice issued by appellant No. 2. The respondents: 
were advised that if they are aggrieved with the decision they may go up in’ 
appeal to the Collector of Central Excise, Bombay. The respondents sent 
a reply dated Décember 28, 1961 exh. 1, contesting validity of the notices. 
dated’ November 3, 1961 and December 2, 1961. They objected to the demand 
on the ground that the notices were illegal and neither rule 9 nor rule 10A° 
gave power to the authorities to issue such notices. They further contended 
tliat the demands were barred by time. The respondents also addressed a 
letter on ‘the same lines to the Central Board of Revenue. 

“AS there was no favourable response from the appellants they filed the 
writ’ ‘petition, out of which these proceedings arise, in the High Court to quash 
exhs. G. and H. 

-The -respondents ‘contended before the High Court that neither rule 9 nor 
rule 10A. gave power to the appellants to issue the demand notices. Their 
stand was that if at all it was rule 10 that applied and as the demands have 
been. made, long .after the period of three months ee in the said. rule, 
the notices were illegal and void. -o 
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- On behalf of-the appellants it was urged that rule 10 has no application as 
that rule will apply only when duties and charges have been ‘short-levied’. 
As initially no amount has been levied ‘in this case, rule 10 has no application. 
According to the appellants the rule applicable was rule 10A. Alternatively 
it was contended ‘that if. rule 10A did not apPly,. the demands made by them 
were amply covered by. rule 9(2). 

. The learned Single Judge accepted the contention of the respondents and 
held that rule 10 applied and as the demand notices had been issued long after 
the expiry of three months, exhs. G and H, the notices were illegal and void. 
In this view the learned Single Judge quashed the said notices. On appeal, 
the Division Bench confirmed, the order of the learned Single’ Judge. 

.This is a convenient stage to refer to the relevant rules. They are rules 
7, 9, 10, 10A, 52 and 52A(1). We have already referred to the fact that the 
rules have been made by the Central Government under s. 37 of the Act. Those 
rules,.referred to above, are as follows: 

“7, Recovery of duty—LEvery person who produces, cures or manufactures any ex- 
cisable goods, or who stores such goods in a warehouse, shall pay the duty or duties 
leviable on such goods, at such time and place and to such person as may be designated, 
in, or under the authority of these Rules, whether the payment of such duty or duties 
is secured by bond or otherwise. 

9. Time and manner of payment of duty—(1) No excisable goods shall be removed 
from any place where they are produced, cured or manufactured or any premises appur- 
tenant thereto, which may be specified by the Collector in this behalf, whether for 
consumption, export, or manufacture of any other commodity in or outside such place, 
until the excise duty leviable thereon has been paid at such place and in such manner 
äs is prescribed in these Rules or as the Collector may require and except on presenta- 
tion of an application in the proper form and on obtaining the permission of the proper 
officer on the form; 

Provided that such goods may be deposited without payment of duty in a store- 
room or other place of storage approved by the Collector under rule 27 or rule 47 
or in a warehouse appointed or licensed under rule 140 or may be exported under 
bond as provided in rule 13; 

Provided further that such goods may be removed on part-payment of duty leviable 
thereon if the Central Government, by notification in the Official Gazette, allow the 
goods to be so removed under rule 49; 

Provided also that the Collector may, if he thinks fit, instead of requiring payment 
of duty in respect of each separate consignment of goods removed from the place or 
premises specified in this behalf, or from a store-room or warehouse duly approved, 
appointed or licensed by him keep with any person dealing in such goods an account-. 
current of the duties payable thereon and such account shall be settled at interval, 
not exceeding one month and the account-holder shall periodically make deposit therein 
sufficient in the opinion of’ the Collector to cover the duty due on the goods intended 
to be removed from the place of production, curing, manufacture or storage. 

(2) If any excisable goods are, in contravention of sub-rule (1), deposited in, or 
removed from, any place specified therein, the producer or manufacturer thereof shall 
pay the duty leviable on such goods upon written demand made by the proper officer, 
whether such demand is delivered personally to him, or is left at his dwelling house, 
and shall also be liable to a penalty which may extend to two thousand rupees, and 
such goods shall be liable to confiscation. 

10. Recovery of duties or charges short-levied, or erroneously refunded—When duties 
or charges have been short-levied through inadvertence, error, collusion or mis-con- 
struction on the part of an officer, or through mis-statement as to the quantity, descrip- 
tion or value of such goods on the part of the owner, or when any such duty or 
charge, after having been levied, has been, owing to any such cause, erroneously re~ 
funded, the person chargeable with the duty or charge, so short-levied, or to whom 
such refund has been erroneously made, shall pay the deficiency or pay the amount 
paid-to him in excess, as the case may be, on written demand by the proper officer 
being made within three months from the date on which the duty or charge was paid 
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or adjusted in the- owners account-current, if any,`or from the date of making the 
refund. A : 

10-A. Residuary powers for recovery of sums due to Government,—Where these 
Rules do not make any specific provision for the collection of any duty, or of any de- 
ficiency in duty if the duty has for any reason been short levied, or of any other sum 
of any kind payable to the Central Government under the. Act or these Rules, such 
-duty, deficiency in duty or sum shall, on a written demand made by the proper officer, 
be paid to such person and at such time and place, as'the proper officer may specify. 

52. Clearance on payment of duty—When the manufacturer desires to remove goods 
on payment of duty, either from the place or a premise specified under rule 9 or from 
a store-room or other place of storage approved by’ the- Collector under rule 47, he 
shall make application in triplicate (unless otherwise by rule or order required) to 
the proper officer in the proper Form and shall deliver ‘it to the officer at least twelve 
hours (or such other period as may be elsewhere prescribed or as the Collector may 
in any particular case require or allow) before it is intended to remove the goods. The 
officer, shall, thereupon, assess the amount of duty due on the goods and on production 
of evidence that this sum has been paid into the Treasury. or paid to the account of 
the Collector in the Reserve Bank of-India or the State Bank of India, or has been 
despatched to the Treasury by money-order shall allow the goods to be cleared. 

524. Goods to be delivered on a Gatepass.—(1) No‘excisable goods shall be de- 
livered from a factory except under a gatepass in the proper Form or in such other 
form as the Collector may in any particular case or class of cases prescribe signed by 
the owner of the factory and countersigned by the proper officer.” 


Dr. Syed Mohammad, learned counsel for the appellants, urged that going by 
a plain reading of rule 10, it is clear that the said rule will apply only to cases: 
(i) when an assessment has been made that some amount is due as duty and 
(ii) when the said amount so assessed has been paid by the party concerned. 
In this case, he pointed out, there has been, no doubt, an order of assessment 
passed whew the goods were cleared by the party, but that order of assessment 
was not one making the party liable to pay any duty; on the other hand, it was 
an order of ‘nil assessment’ under which the party was to pay no duty what- 
soever. In consequence of such assessment, no duty having been paid, it cannot 
be stated that there has been a short levy for any of the reasons mentioned 
in rule 10. According to the learned counsel rule 10. will apply only when 
there has been an assessment making the party liable to’ pay. some duty and 
that amount so assessed has also been actually paid or adjusted by the party, 
as the case may be. When later on it is found that the amount so levied and 
paid falls short of the correct amount that ought to-have been levied and' paid 
by the party, rule 10 will stand attracted. In this connection he placed very 
great reliance on the concluding part of rule 10 where a period of three 
months by way of limitation has been provided for calling upon-the party to 
pay the deficiency and the period of three months to be calculated tof rom the 
date on which the duty or charge was paid...’’. He stressed that. the . 
use of the expression ‘‘paid’’ clearly indicates that some duty must have been 
actually paid by a party on a particular date and, if that were not so, it would 
be difficult to calculate the period of three months within which a party ean 
be called upon to make good the deficiency. The counsel also urged that the 
word ‘levy’ in rule 10 means actual collection and that short levy, therefore, 
denotes that full duty has not been collected. He also urged that rule- 10A 
eovers all cases of short levy or non-levy for any reason whatsoever and the 
notices issued by the appellants in this case are legal and valid. He finally 
urged that even if it is held that rule 10A does not apply, the notices could 
be sustained under rule 9(2) inasmuch as the respondents have removed the 
goods without payment of duty in contravention of rule 9(1). The mere 
fact that one of the notices issued on November 3, 1961 refers to rule 10A is 
not on that ground invalid when the authorities "have ample power to issue 
such notices under rule 9(2). 
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Mr. Daphtary, learned counsel for the respondents, and Mr. Sorabjee, learn- 
ed counsel for an intervener, have both contended that the notices issued by the 
appellants squarely come under rule 10 and as they have been issued beyond 
the period of three months, they. have been rightly held to be invalid and illegal. 
Though the words used in rule 10 are ‘‘duty or charge so paid’’, reading the 
rule as a whole it is clear that the rule does not contemplate that any amount 
should have been levied as a duty and, that the said amount should have 
been paid. ‘The word ‘‘paid’’ has only been used to provide a starting point 
of limitation of three months. Though the ordinary meaning of the expres- 
sion ‘‘paid’’ is that some amount should have been actually paid as such, both 
the counsel pointed out, that the said word should be construed in the con- 
text in which it appears. So read, it is pointed out that the proper interpre- 
tation to be placed on the word ‘‘paid’’ is that it has been used to denote the 
stage or time when the duty or charge ought to have been paid. Such a read- 
ing will not do any violence to the language of rule 10. It is further pointed 
out that the expression ‘‘short Jevied’’ in rule 10 will cover cases not only 
of levy of smaller amount than what is due but also of making the party not 
hable to pay any duty. In one case the short-levy will be the difference of 
the amount actually levied and the correct amount due; and in the other case 
the short-levy will’ be the entire amount of duty that is found to be actually 
due by a party. The counsel further pointed out that rule 10A will apply only 
to those cases where no specific provision for collection of duty or any 
deficiency in duty has been made by the rules and that will apply also to any 
other sum of any other- kind payable to the Central Government under the 
Act or the Rules. In this case, as the party admittedly has been assessed 
to ‘nil duty’ by the officers concerned and allowed to remove the goods, the 
specific provision for recovery of any short-levy is specifically provided for by 
rule 10, which will exclude rule'-10A. On these grounds, both the counsel 
urged that the High Court was right in holding that rule 10 applies and that 
the notices having been issued beyond the period of three months are illegal 
and invalid. 

We are not inclined to accept the contention of Dr. Syed Mohammad that 
the expression ‘levy’ in rule 10 means actually collection of some amount. 
The charging provisions of s. 3(1) specifically says ‘‘There shall be levied and 
collected in such a manner as may be prescribed the duty of excise...’’ It is 
tò be noted that sub-s. (7) uses both the expressions ‘‘levied and collected’’ and 
that clearly shows that the expression ‘“‘levy’’ has not been used in the Act 
or the Rules as meaning actual collection. Dr. Syed Mohammad is, no doubt, 
well founded in his contention that if the appellants have power to issue notice 
either under rule 10A or rule 9(2), the fact that the notice refers specifically 
to a particular rule, which may not be applicable, will not make the notice in- 
valid on that ground as has been held by this Court in J. K. Steel v. Union! 
(p. 505): 

“,..If the exercise of a power can be traced to a legitimate source, the fact that 
- the same was purported to have been exercised under a different power does not vitiate 
the exercise of the power in question, This is a well settled proposition of law. In 
this connection reference may usefully be made to the decisions of this Court in P. Bala- 
kotaiah' v. The Union of India? and Afzal Ullah v. The State of The Uttar Pradesh.3” 

In this ease, the officer who issued the two notices is competent to make 
demands under both rules 9(2) and rule 10-A, but in order to sustain the validity 
of the demand either under rule 9(2) or rule 10-A, the appellants will have 
to go o and establish that the demands can be justified under either of 
the rules. 

Before we deal with the contentions of the learned counsel we may state 
that rule 10-A ‘was incorporated because’ of the decision of the Nagpur High 
Court in Messrs. Chhotabhai Jethabhai Patel and Co. v, Union of India*. The 


“1 [1969]2S. C.R. 481. 3 [1964]4S. C. R. 991. 
2 [1958]S. C. R. 1052. 4 [1952] Nag. 156. 
B.E.R.-—63. 


av 


834 THE BOMBAY LAW REPORTER. [vols LXXIV. 


assessees in that case were a firm of tobacco merchants and manufacturers of 
bidis holding licence under the Central Excise Rules. On the introduction in 
Parliament of Bill No. 13 of 1951 on February 28, 1951, the assessees paid 
the requisite duty on tobacco stored by them under the declared provision 
read with ss. 3 and 4 of the Provincial Collection of Taxes Act, 1931. The 
assessees cleared tobacco from the warehouse between March 1, 1951 and April 
28, 1951, after obtaining clearance certificates from the Range Officer, Central 
Excise. The rate of duty payable on unmanufactured tobacco was increased 
by the Finance Act of 1951. On June 4, 1951 a demand was made by the 
Range Officer, Central Excise at the increased rate and the assessees therein 
were asked to pay the said increase. The assessees challenged the demand 
before the High Court under art..226 of the Constitution on various grounds. 
The Nagpur High Court held that rule 10 did not apply and that the demand 
was invalid. 


After the decision of the Nagpur High Court, the Central Government by 
a notification dated December 8, 1951 amended the Central Excise Rules, 1944 
by the addition of a new rule 10-A. On the basis of this rule in respect of the 
Same assessees a further and fresh demand was made for payment of duty as 
per the Finance Act, 1951. The assessees challenged the validity of the de- 
mand on the same ground as before. The Full Bench of the Nagpur High 
Court rejected the assessees’ contention and held that rule 10-A covers a case 
for increased levy on the basis of a change of law. This decision was sought 
to be challenged before this Court- but without any success. In fact this 
Court in Chhotabhai Jethabhai Patel and Co. v. The Union of India? specifi- 
cally rejected the assessees’ claim regarding non-applicability of rule 10A 
stating that it had been specifically designed ‘‘for the enforcement of a de- 
mand like the one arising in the circumstances of the case’. The decision 
of this Court is an illustration of certain types of cases to which rule 10-A 
will apply. 

This now takes us to the question of proper interpretation to be placed on 
the expressions ‘‘short-levied’’ and ‘‘paid’’ in rule 10. Does the expression 
‘‘short-levied’’ means that some amount should have-been levied as duty as 
contended by Dr. Syed Mohammad or will that expression cover even cases 
where the assessment is of ‘nil duty’, as contended by Mr. Daphtary? What 
is the meaning of the word ‘‘paid’’ in rule 10? It is contended on behalf 
of the appellants that it means ‘‘actually paid’’, whereas, according to the 
respondents, it means ‘‘ought to have been paid’’. Taken literally, the word 
‘“paid’’ does mean actually paid in cash. That means that a party or an 
assessee must have paid some amount of duty whatever may be the quantum. 
If this literal interpretation is placed on the expression ‘‘paid’’ in the rule, 
it is needless to state that it will support in a large measure the contention of 
Dr. Syed Mohammad that rule 10 contemplates a short-levy in the sense that 
the amount which falls short of the correct amount has been assessed and ac- 
tually paid. In our opinion, the expression ‘‘paid’’ should not be read in a- 
vacuum and it will not be right to construe the said word literally, which 
means actually paid. That word will have to be understood and interpreted 
in the context in which it appears in order to discover its appropriate meaning. 
If this is appreciated and the context is considered it is apparent that there is 
an ambiguity in the meaning of the word ‘‘paid’’. It must be remembered 
that rule 10 deals with recovery of duties or charges short levied or erroneously 
refunded. The expression “‘paid’’ has been used to denote the starting point 
of limitation of three months for the issue of a written demand. The Act and 
the Rules provide in great detail the stage at which and the time when the 
excise duty is to be paid by a party. If the literal construction that the amount 
should have been actually paid is accepted, then in case like the present one 
on hand, when no duty has been levied, the Department will not be able to 


5 [1962] Supp. 28. C. R. 1. 
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take any action under rule 10. Rule 10-A cannot apply when a short-levy 
is made through error or mis-construction on the part of an officer, as such 
a case is specitically provided by rule 10. Therefore, in our opinion, the pro- 
per interpretation to be placed on the expression ‘‘paid’’ is ‘‘ought to have 
been paid”. Such an interpretation has been placed on the expression ‘‘paid’’ 
occurring in certain other enactments as in Gursaha Sagal v. Commissioner 
of Income-Tax, Punjab® and in, Allen v. Thorn Electrical Industries Ltd.: Grif- 
fin v. Metropolitan Police District Recewer In Gursahat Saigal v. Commis- 
sioner of Income-Tax, Punjab, the question arose as follows: In certain assess- 
ment proceedings under the Income-tax Act, 1922, an aSsessee was charged 
with interest under sub-s. (8) of s. 18A of that Act. Under that sub-section 
interest caleulated in the manner laid down .in sub-s. (6) of s. 18A was to 
be added to the tax assessed. Sub-section (3) of s. 18A dealt with cases of a 
person who has not been assessed before and he was required to make his own 
estimate of the tax payable by him and pay accordingly. Sub-section (3) of 
s. 18A was applicable to the assessee in that case. However, he neither sub- 
mitted any estimate nor did he pay any advance tax. Under sub-s. (6) of 
s. 18A it was provided: 


“Where in any year an assessee has paid tax under sub-section (2) or sub-section (3) 
on the basis of his own estimate, and the tax so paid is less than eighty per cent. 
of the tax determined on the basis of the regular assessment simple interest at the 
rate of six per cent per annum from the Ist day of January in the financial year in 
which the tax was paid up to the date of the said regular assessment shall be payable 
by the assessee upon the amount by which the tax so paid falls short of the said 
eighty per cent.” 

This sub-section is to apply to cases where tax has been paid by an aSsessee 
according to his own estimate but that estimate was on regular assessment 
found to be deficient. Further, interest has to be calculated from Ist January 
of the Financial Year in which tax mentioned therein was paid and calcula- 
tion has to be made on the short fall between the amount paid and eighty 
per cent. of the tax which was found payable on regular assessment. Sub- 
section (8) of s. 18A provided: 


“Where, on making the regular assessment, the Income-tax Officer finds that no 
payment of tax has been made in accordance with the foregoing provisions of this 
section, interest calculated in the manner laid down in sub-section (6) shall be added 
to the tax as determined on the basis of the regular assessment.” 

The assessee in that case did not dispute that sub-s. (3) of s. 18A applied 
to him and that he should have made an estimate and paid advance tax. He 
also admitted that he never made-an estimate nor did he pay any advance tax 
‘whatsoever. While admitting that sub-s. (8) of s. 18A applied to him, the 
assessee contended before this Court that since he had not paid any tax at 
all, it is not possible to calculate interest in the manner laid down in sub-s (6). 
According to the assessee there was no ist day of January of a financial year 
. in which the tax was paid and there was no question of a short fall between 
eighty per cent. of the tax payable on regular assessment and the amount paid 
because he had paid nothing. While rejecting the said contention this Court 
held (p. 902): 


“ ,.The proper way to deal with such a provision is to give it an interpretation 
which, to use the words of the Privy Council in Income-Tax Commissioner, Bengal v. 
Messrs. Mahaliram Ramjeedas’ ‘makes the machinery workable, utres valeat potius quam 
pereat. We, therefore, think that we should read sub-sec, (6), according to the pro- 
vision of which interest has to be calculated as provided in sub-sec. (8) in a manner 
which makes it workable and thereby prevent the clear intention of sub-sec. (8) being 
defeated. Now, how is that best done? As we have earlier said sub-sec. (6) deals 
with a case in which tax has been paid and therefore it says that interest would be 


6 [1963] 3 S. C.R. 893. 8 (1940) L. R. 67 I. A. 289. i 
7 [1968] 1 Q. B. 487. 
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calculated ‘from the ist day of January in the financial year in which the tax was paid’. 
This obviously cannot literally be applied to a case where no tax has been paid. If 


however the portion of sub-sec. (6) which we have quoted above is read as, ‘from 


the 1st day of January in the. financial year in which the tax ought to have been 
paid’, the provision becomes workable, It would not be doing too much violence to 
the words used to read them in this way. The tax ought to have been paid on one 
or other of the dates earlier mentioned. The intention was that interest should be 
charged from January 1 of the financial year in which the tax ought to have been paid. 
Those who paid the tax but a smaller amount and those who did not pay tax at all 
would then be put in the same position substantially which is obviously fair and was 
clearly intended.” 

Regarding the further contention that there was no short fall as no tax 
has been paid it was observed (p. 9038): , 

“With regard to the other quéstion about there being no shortfall between eighty 
per cent. of the amount of tax found payable on the regular assessment and the amount 
of-tax paid in a case where no tax was paid, it seems to us the position is much 
simpler. If no tax is paid, the amount of such shortfall will naturally be the entire 
eighty per cent. We also think that the case before us is very near to Allen v. 
Trehearne?” 

The above decision establishes two propositions: (1) though the expression 
used was ‘‘paid’’ it is open to read it as ‘‘ought to have been paid” having 
regard to the context in which it appears and to make the provision of law 
in which that expression appears workable; and (2) the short fall will be the 
entire eighty per cent. referred to sub-s. (6) of s. 18A. 

Applying the above principles to the case on hand, the expression ‘‘paid’’ in 
rule 10 can be reasonably read as ‘‘ought to have been paid’’. Similarly, even 
in cases where there has been a nil assessment due to one or other of the circum- 
stances mentioned in rule 10:and subsequently it is found that duty is payable, 
then the entire amount of duty should be considered to have been short-levied. 
The literal meaning of the expression ‘‘paid’’ as actually paid in cash has again 
not been adopted by the Court of Appeal in Allen v. Thorn Electrical Industries 
Ltd.: Griffin v. Metropolitan Police District Recetver. Having regard to the 
context in which the said expression appeared in the particular provision which 
came up for interpretation, the Court of Appeal construed the expression to 
mean ‘‘contracted to be paid’’. Therefore, the contention of Mr. Daphtary 
that the expression ‘‘paid’’ should be construed as ‘‘ought to have been paid’’ 
and even when no duty has been assessed, the entire duty when subsequently 
assessed will be a short-levy, which is also supported by the decision of this 
Court in Gursaha Sagal v. Commissioner of Income-Tax, Punjab, has to be 
accepted. It follows that in order to attract rule 10, it is not necessary that 
some amount of duty should have been assessed and that the said amount should 
have also been actually paid. That provision will apply even to cases where 
there has been a nil assessment in which case the entire duty later on assessed 
must be considered to be the duty originally short-levied. There is also no 
difficulty in calculating the period of three months. As pointed out above, 
the Act and the Rules provide very elaborately the stage and the time when 
the duty.is to be paid and if that is so that must be considered to be the 
stage or time when the duty ought to have been paid and if so the period 
of three months will run from the time when the duty ought to have been paid. 

Dr. Syed Mohammad referred us to certain decisions of the High Courts 
where a demand has been sustained under rule 10 or rule 10A., We have 
considered those decisions. In some of those decisions there has been a short- 
levy due to the reasons mentioned in rule 10 and the demand also has been 
issued within the period of three months and hence the notice had been sus- 
tained under rule 10. In other cases, it was specifically held that the demand 
covered by the notice issued under rule 10A has not been specifically provided 
for by any other rule and the demand therefore, was valid. These decisions, in 


9 (1988) 22 T. C. 15, 16, 17, 
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our opinion, do not in any manner advance the. case of the- appellants and | 
we do not think it necessary to deal with them individually. 

We may point out that if the contention of Dr. Syed Mohammad that in 
order to constitute short-levy, some amount should have been assessed as pay- 
able by way of duty so as to make rule 10 applicable, is accepted, the result 
will be rather anomalous. For instancé, if due to collusion (which means col- 
lusion between a party and an officer of the Department) a sum of Rs. 2 is 
managed to be assessed. by way of duty when really more than thousand times 
that amount is payable and if the smaller amount of duty so assessed has 
been paid, the Department will have to take action within three months for pay- 
ment of the proper amount of duty. On the other hand, if due to collusion 
again an order of nil assessment is passed, in which case no duty could have 
been paid, according to the appellants rule 10A will apply. We do not see 
any reason to distinguish the above two cases one from the other. Both are 
cases of collusion and if an assessee in collusion manages to have a petty 
amount of duty assessed and paid he can effectively plead limitation of three 
months under rule 10. Whereas in the same case of collusion where no duty 
has been levied there will be no period of limitation. In our opinion, that will 
not be a proper interpretation to be placed on rule 10 by us: By the inter- 
pretation placed by us on rule-10, the position will be that an assessee who 
has been assessed to a smaller amount as well as an assessee who has been 
assessed to nil duty will all be put on a par and that is what is intended by 
rule 10. 

The above reasoning leads to the conclusion that rule 10A does not apply to 
the case on hand. Then the question is whether the demands could be justified 
under rule 9(2). Even here we find ‘considerable difficulty in sustaining the 
notice under this rule. Sub-rule (1) of rule 9 provides for the time and the 
manner of payment of duty. In this case there is no controversy that when- 
ever goods were cleared by the respondents, necessary applications had been made 
to the officer concerned and the latter had passed orders of assessment to nil 
duty. To attract sub-rule (2) of rule 9, the goods should have been removed 
im contravention of sub-rule (1). It is not the case of the appellants that 
the respondents have not complied with the provisions of sub-rule (1). We are 
of the opinion that in order to attract sub-rule (2), the goods should have been 
removed clandestinely and without assessment. In this case there is no such 
clandestine removal without assessment. On the other hand, goods had been 
removed with the express permission of the Excise authorities and after order 
of assessment was made. No doubt, the duty payable under the assessment 
order was nil. That, in our opinion, will not bring the case under sub-rule (2). 
That sub-rule (2) is a penal provision is shown from the fact that anart from 
the dutv payable, the party is also made liable to a penalty and he also incurs 
the risk of the goods being confiscated. That rule 9(2) applies only. to cases 
where there has been an evasion from payment of duty is clear from the deci- 
sion of this Court in J. K. Steel v. Union. Thouch on certain other aspects 
there was a difference of view amongst the learned Judges, on this aspect the 
decision is unanimous. There is absolutely no material placed before us by 
the appellants which would justify the issue of the notice under rule 9(2). 

To conclude rule 10A does not apply as the specifie provision for collection 
of duty to cases like the one before us is specifically provided by rule 10: nor 
does rule 9(2) applv to the case on hand. The proper provision under which 
action should have been taken if at all is rule 10. The demands having ad- 
mittedly heen made lone after the expiry of the period of three months, re- 
ferred to in the said rule, it follows that the demands were not valid. The 
Hich Court was justified in striking down the notices dated Novemher 3, 1961 
exh. G as well as the demand dated December 2, 1961 under exh. H. 


The appeal fails and is dismissed with costs. 





Appeal dismissed. 
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ORIGINAL CIVIL. 


Before Mr. Justice Kantawala. 


M/S. PLAZA CHEMICAL INDUSTRIES 
v 


KOHINOOR CHEMICAL COMPANY LTD.* 


Trade and Merchandise Marks Act (43 of 1958), Sec. 46—Whether import restrictions im- 
posed by Government constitute “special circumstances” under s. 46(3). 


Import restrictions imposed by the Government constitute special circumstances 
within the meaning of s. 46(3) of the Trade and Merchandise Marks Act, 1958. 

Therefore, where the non-use of a registered trade mark, in relation to cosmetics, 
for the period specified in s. 46(1)(b) of the Act was due to prohibition imposed by 
the Government of India on the import of cosmetics into India, it was held that an 
application to have the trade mark removed from the register under s. 46 of the 
Act did not lie. 

Bali Trade Mark,! referred to. 


S. B. Shah, instructed by Manilal Kher Ambalal & Co., for the petitioners. 
N. G. Thakkar, instructed by Crawford Bailey & Co., for the respondents. 


KANTAWALA J. Plaza Chemical Industries, the petitioners, have filed this 
petition by way of an appeal against an order passed by the Joint Registrar 
of Trade Marks rejecting their application for rectification. As from April 
16, 1943 a trade mark consisting of a label containing a device of a head of a 
woman, snow clad mountains and the word ‘‘Tibet’’ was registered In the 
name of the respondents Kohinoor Chemical Co. Ltd. in respect of facial 
eream. Upon partition of India the respondents migrated to Pakistan. It is 
the case of the petitioners that since 1962 they started manufacturing and 
marketing a facial cream under a label containing the words ‘‘Tibet snow’’. 
On March 6, 1964 the petitioners filed an application in the office of the 
Trade Marks Registry at Delhi for registration of the said label as a trade 
mark. That application was refused stating that the respondents were Regis- 
tered Proprietors of a trade mark containing the words ‘‘Tibet snow”. 
On March 4, 1966 the petitioners made an application in the office of the 
Trade Marks Registry at Bombay for removal of the registered trade mark 
in the name of the respondents. In support of this application they alleged 
that the respondents got the said trade mark registered without any bona 
fide intention on their part to use it in respect of facial cream. They further 
alleged that upto one month before the date of the application for rectification, 
the respondents have not used the said trade mark for a continuous period of 
five years in respect of facial cream. According to them, under the circum- 
-stances, this should be regarded as an abandoned mark by the respondents. 


The application for removal of the trade mark was resisted by the respon- 
dents. In their affidavit in reply they contended that prior to partition of 
the country they were carrying on business at Delhi and after the partition 
of the country they shifted to Karachi in West Pakistan. They also stated 
that the goods covered by the registration of the trade mark were being sold 
in India until a ban on imports by the Government of India was imposed. 
In spite of the ban, according to them, the mark was being used in India 
through the medium of advertisement in leading newspapers and journals, all 
of which had circulation in India as well. They also stated that no sooner 
the embargo placed on import of cosmetics in India is lifted by the Central 
Government, they would readily and immediately export their goods to India. 


*Decided, November 11, 1971. 0.C.J. 1 [1966] R.P.C. 387. 
Miscellaneous Petition No. 723 of 1968. 
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Ther submitted that the temporary suspension of export due to restrictions 
imposed. by the Government was not a ground for rectification. 


Before the Joint Registrar of Trade Marks the application of the petitioners 
for removal was supported in view of the provisions of s. 46(7)(b) of the 
Trade and Merchandise Marks Act, 1958. The ground was that upto one 
month before the date of the application, a continuous period of five years or 
longer had elapsed during which there was no bona fide use thereof in rela- 
tion to those goods by any proprietor thereof for the time being. It was ed- 
mitted by the respondents that for the requisite period the mark was not 
used in India. It was however alleged that such a non-user was due to 
special cireumstances in the nature of import restrictions imposed by Govern- 
ment and, therefore, in view of the provisions of s. 46(3) of the Act the peti- 
tioners Were not entitled to rely upon such non-use. That contention ‘was 
accepted by the Joint Registrar of Trade Marks and the application of the 
petitioners was rejected. 

The present petition is filed by way of appeal against that order. 


Mr. Shah on behalf of the petitioners contended that a continuous period of 
five years has elapsed during which the trade mark was registered and during 
which there was no bona fide use thereof in relation to those goods by the 
respondents thereof for the time being. His submission is that imposition of 
restrictions gua import by the Central Government, cannot be regarded as a 
special circumstance and that the Joint Registrar was in error in not allowing 
the petitioners’ application for removal of registration of the trade mark. 

Section 28 enunciates the rights conferred by registration. Under that 
section, subject to the other provisions of the Act, the registration of a trade 
mark shall, if valid, give to the registered proprietor of the trade mark the 
exclusive right to the use of the trade mark in relation to the goods in respect 
of which the trade mark is registered and to obtain relief in respect of in- 
fringement of the trade mark in the manner provided by this Act. It is not 
disputed that as from April 16, 1943 the respondents are the registered pro- 
prietors of a trade mark consisting of a label containing a device of a head 
of a woman, snow clad mountains and the word ‘‘Tibet’’ in respect of face 
cream. As such registered proprietors the respondents have the exclusive right 
to the use of the trade mark in relation to face cream. 

Section 46 of the Act lays down the circumstances under which a trade 
mark may be removed from register. Reliance is placed upon the provisions 
of s. 46(7) (b) in the present case to support the application for removal. It 
is as under: 

“46. (d) Subject to the provisions of section 47, a registered trade mark may be 
taken off the register in respect of any of the goods in respect of which it is regis- 
tered on application made in the prescribed manner to a High Court or to the Regis- 
trar by any person aggrieved on the ground either— 

(a) 

(b) that up to a date one month before the date of the application, a continuous 
period of five years or longer had elapsed during which the trade mark was registered 
and during which there was no bena fide use thereof in relation to those goods by 
any proprietor thereof for the time being:” 

On the evidence before the Joint Registrar, the conditions laid down in sub- 
s. (1)(b) above, were fulfilled. However, that by itself is not sufficient to re- 
move the trade mark from register in view of the provision of sub-s. (3) of 
s. 46. The relevant part of sub-s. (3) lays down that an applicant shall not 
be entitled to rely for the purpose of cl. (b) of sub-s. (J) on any non-use of 
a trade mark which is shown to have been due to special circumstances in the 
trade mark in relation to the goods to which the application relates. Question 
arises whether it is established in the present case that the non-use of the trade 
mark for the requisite period constitutes a special circumstance within the mean- 
ing of s. 46(3) of the Act. It is well-settled in view of the decision in Bali 
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Trade Mark, that import restrictions constitute special circumstances within 
the meaning of s. 46(3) of the Act. It was laid down in that case that 
“special circumstances in the trade’’ justifying non-use of the trade mark did 
not end when the Government restrictions on importation from America were 
eased, but continued as long as importation was impracticable in a business 
sense. It is not disputed in the present case that right from the year 1954 
onwards in view of the import policy declared from time to time by the Gov- 
ernment of India, import of cosmetics is prohibited in this country. These 
special circumstances exist due to which the respondents were unable to use 
their registered trade mark in India. Their case is, therefore, covered by the 
provisions of s. 46(3) and even though the conditions laid down in s. 46(/) (6) 
are fulfilled in the present case, they will not be entitled to have the respon- 
dents’ registered trade mark removed from the register. 


In the result, the appeal fails and is dismissed with: costs. Costs quantified 
at Rs. 400. Appeal dismissed. 


anr are 


Before Mr. Justice Vimadalal. 
HUSEIN ABDUL KARIM PANJU 


v 


, MRS. MARIAMBAI ABDUL RAHIM.* 

Civil Procedure Code (Act V of 1908), O. VI, r. 5; s. 141—Bombay High Court Rules 
(O.S.), 1957, Rules 710, 708—-Affidavit in support of caveat in testamentary proceed- 
ings——-Whether procedure under O. VI, r. 5 for further and better particulars appli- 
cable to such afidavit, 


The procedure by way of an application under O, VI, r. 5 of the Civil Procedure 
Code, 1908, for further and better particulars does not apply to an affidavit filed 
in support of a caveat on the Testamentary Side of the High Court, 

Indrajitsinghii v. Rajendrasinghji,! Consolidated Foods Corp. v. Brandon & Co2 
and Manekji Manchersha v. Phiroze,3 referred to. 


A. H. Mehta, with M. J. Mistree and M. B. Rele, for the plaintiff-petitioner 
in support. 


C. N. Daji, for defendant to. show cause. . 


VIMADALAL J. This is a Chamber Summons under O. VI, r. 5 of the Civil 
Procedure Code taken out by the plaintiff-petitioner for particulars of several 
statements and allegations contained in the affidavit dated May 11, 1971 filed 
by the defendant in support of the caveat dated April 12, 1971. The 
testamentary petition out of which the present application has arisen relates 
to the estate of one Esmail Abdul Karim Panju who died in Bombay on 
February 12, 1965 leaving a Will dated June 29, 1953 under which the plam- 
tiff was appointed sole executor. , The plaintiff filed this petition for the grant 
of probate on August 19, 1970, and a caveat ‘and an affidavit in support ' 
of the caveat having been filed by the defendant, the proceedings were num- 
bered as a suit in accordance with the provisions of Rule 710 of the Rules 
(O.8.) of this Court. For the sake of completing the facts it may be stated 
that I have alreddy recorded on February 2, 1972 the evidence of Mr. Aibara, 
the solicitor who prepared and attested the Will in question. The plaintiff 
has thereafter taken out the present Chamber Summons for further and better 
particulars of several statements contained in the affidavit filed by the defen- 
dant in support of the caveat. It may be mentioned that the plaintiff is the 
brother of the deceased and the caveatrix is the daughter of the deceased. 


1 [1966] R. P. C. 887. 1 (1955) 57 Bom. L. R. 962. 

“Decided, February 25, 1972. T. & I. J. 2 (1960) 62 Bom. L. R. 799. 
ae No,” 555 of 1970 : Swit No. 20 3 (1969) 72 Bom. L. R. 21. 
of 1971. 
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The first question that arises on this Chamber Summons is whether the pro- 
cedure by way of an application under O. VI, r. 5 of the Civil Procedure 
Code for further and better particulars applies“to an affidavit filed in support 
of a caveat on the Testamentary Side of this Court. It was strongly contend- 
ed by Mr. A. H. Mehta on behalf of the plaintiff in support of his application 
that that Procedure is applicable in regard to an affidavit filed in support of 
A caveat, and that, unless that was so; it would not be possible for the plain- 
tiff to know what is: the case which he is called upon to meet in the testa- 
mentary suit. Mr. Mehta relied in support of his contention on, (1) the con- 
cluding sentence of Rule 710 of the Rules (O.8.) of this Court; (2) s. 141 
of the Code of Civil Procedure; and (3) the English practice which he pointed 
out from standard works. It was frankly admitted by Mr. Mehta at the very 
outset of his argument before me yesterday that there is not a single deei- 
sion of an Indian Court, nor a single decision of an English Court, bearing 
directly on the point which has arisen before me which is, therefore, what 
is popularly .called, a maiden point. i 


Turning first to the English practice relied upon by Mr. Mehta, it is stated 
in Tristram ‘and Coote’s Probate Practice, 28rd edn., pp. 676 and 678 that 
particulars of every defence, on whatever ground, in a probate action must 
be included in the pleading, and the Court may order a party to serve on 
any other party particulars of any defence stated in the pleading or in an 
affidavit which has been ordered to stand as a pleading. Mr. Mehta also 
relied on the statement that is to be found in Supreme Court Practice, 1970, 
Vol. I, Part I, p. 261 that the procedure in regard to particulars is the same 
in all Divisions of the High Court of Justice in England. The practice in 
England in regard to testamentary proceedings is however so different that I 
am afraid no assistance can be derived from the English practice in regard 
to the furnishing particulars on which Mr. Mehta has relied. I have in my 
decision in the case of Maneklal v. Jagdish! pointed out (at p. 722) what that 
procedure is and how it differs from the procedure prevailing on the Testa- 
mentary Side of this Court. As pointed out in my judgment in the said case, 
a caveat filed in the probate registry in England ceases to have force after 
the expiry of six: months from the date on which it was entered, unless a 
fresh caveat is. filed before the expiration of that period, or proceedings are 
commenced by: -writ, citation or motion while it is in force. After the caveat 
is filed, a warning is issued against the caveator by the party whose appli- 
cation for grant has been stopped and the appearance to such warning by the 
caveator is required to disclose, infer alia, the., interests of the respective 
parties in the estate of the deceased. With that information, it is open to 
either party, if their interests conflict, to commence an action against the 
other for the purpose of establishing hjs own claim and the proceedings that 
ensue take the form either of a probate action, or of citation proceedings, or 
of a Motion.- Parties to a probate action are deseribed as plaintiffs, defendants, 
interveners, and parties cited. Moreover, a Statement of Claim has to be filed, 
“and a Statement of Defence and, in appropriate cases, a counterclaim, by the 
parties to a probate action, as is pointed out in the Supreme Court Practice, 
1970, Vol. I, Part I, at p. 1102, and in. Tristram & Coote’s Practice, 28rd edn. 
at pp: 673 and 674. There can be no doubt that the procedure by way of 
application for ‘further and better particulars would be clearly applicable to 
pleadings in the nature of a Statement of Claim or a reply or a counterclaim, 
as the case may be, but the difficulty that arises in our country is that there 
is-‘no procedure by way of the filing of a Statement of Claim or a reply or a 
counterclaim as there is in England. Mr. Mehta who has made considerable 
research and-has placed the entire legal position before me with great industry 
has fairly pointed out to me that the practice that prevails in our Court even 
to-day is the practice which was in force under the Rules of the Suprcme Court 


1 (1969) 72 Bom. L. R. 719. 


Sead 


842 THE BOMBAY LAW REPORTER. [VOL. LXXIV. 


(Ecclesiastical) prevailing in England as far back: as the year 1895 
(vide Chotalal v. Bai Kabubai®) Rule 483 of the Ecclesiastical Rules then 
prevailing in England is a combination of a part of our present Rule 708 and 
our present Rule 710. The said Rule 483, however, did not make provision in 
regard to the numbering of testamentary proceedings as a suit, nor did it lay 
down that the procedure applicable would be that which would be applicable to 
a suit. I must, therefore, proceed to decide the present Chamber Summons 
without reference to the English practice on the point which cannot afford any 
assistance to me on the question which I have to decide on this Chamber 
Summons. In my opinion, in order to ensure proper control of testamentary 
suits it would be advisable to’ amend our procedure and bring it in line with 
the present English procedure so as to provide for the filing of a plaint, written 
statement, counterclaim (if any) and a reply to counterclaim in the same manner 
as in a suit, so that all the provisions applicable to a suit could ‘be applied 
to the same. 


Rule 708 of the Rules (O.8.) of this Court requires an affidavit in support of 
a caveat to be filed within 8 days, and what is important for the purpose of 
this Order is that it provides that such affidavit must contain ‘‘the right and 
interest of the caveator, and the grounds of the objections to the application.’’ 
Rule 710 lays down that upon the affidavit in support of the caveat being filed, 
the petitioner for probate or letters of administration is called upon by notice 
to take out a summons and the proceedings are then numbered as a suit in 
which the petitioner is to be the plaintiff and the caveator the defendant. The 
said Rule lays down in the concluding sentence thereof that ‘‘the procedure in 
such suit shall, as nearly as may be, be according to the provisions of the 
Code of Civil Procedure.’’ Another provision to which reference may be made 
is s. 141 of the Code of Civil Procedure which enacts that the procedure pro- 
vided in the said Code in regard to suits must be followed ‘fas far as it ean 
be made applicable,’’ in all proceedings in any Court of civil jurisdiction. 


The difficulty in the way of granting the relief sought on this Chamber Sum- 
mons lies in the very nature and form of a petition for the grant of probate 
as well as of the affidavit in support of the caveat. Rule 710 advisedly does 
not say that the petition for a testamentary grant is to be regarded as a 
plaint, or that the affidavit filed in support of the caveat is to be regarded 
as a written statement, though it does, in terms, lay down that ‘‘the petitioner 
shall be the plaintiff and the caveator shall be the defendant.’’ It has been 
laid down by a Division Bench of this Court in the case of Indrajit Singhji v. 
Rajendra Singhj? that a petition is not a plaint and I am bound by that view 
in preference to the view expressed by Mody J. sitting as a single Judge in 
the case of Consolidated Foods Corp. v. Brandon & Co4 Mr. Mehta has drawn 
my attention to the affidavit filed in support of the caveat in the present case. 
It no doubt contams denials of statements made in several of the paragraphs 
of the petition for probate but, in my opinion, there can be no doubt that such 
an affidavit is not intended to be an affidavit in reply to the petition. It is, . 
as its very label signifies, an affidavit which is intended to support the caveat 
and in such an affidavit it is not really necessary to deny the statements in the 
petition in the manner in which a written statement denies the averments in 
a plaint. In that respect, Rule 708 affords very valuable guidance in so far as 
it lays down in the clearest possible terms what an affidavit in support of the 
caveat should contain. The said Rule states that such affidavit must state the 
right and interest of the caveator and ‘‘the grounds of the objections to the 
application.” In stating the interest of the caveator and the grounds of ob- 
jection to the application for probate it would not be necessary to have denials 
of the nature of denials in a written statement, nor would it: be necessary 
to set out in any detail the positive case of the caveator. As Mr. Daji has 


2 (1897) I. L. R. 22 Bom. 261 at p. 268. 4 (1960) 62 Bom. L. R. 799 atp, 800. 
3 (1955) 57 Bom. L. R. 962 at p. 973. 
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rightly pointed out, once a caveat as well as an affidavit in support of the 
caveat are filed, it is for the petitioner-plaintiff to make out a case which would 
satisfy the conscience of the Court,\and the inquiry in such a testamentary 
suit would, therefore, not be strictly limited to the grounds of objection 
raised by the caveator. If one bears in mind the very nature of the affidavit 
in support of the caveat as indicated by me above, it would be quite clear 
that, there would be no scope for invoking the machinery by way of further 
and better particulars in regard to such an affidavit. It is precisely in order 
to meet such a situation that the concluding sentence of Rule 710 places a 
limitation in so far as it provides that the procedure in a testamentary suit 
is ‘‘as nearly as may be’’ to be in accordance with the provisions of the Code 
of Civil Procedure. I have held in my decision in the case of Mamekji Man- 
‘chersha v. Phiroze’ that „a petition on the Testamentary Side, even when it 
becomes contentious, is not a suit in the real sense of the term, but is only to 
be numbered as a suit. Where from the very nature of a particular step which 
is required to be taken or a particular document which is required to be filed, 
the procedure in regard to a suit cannot be made applicable, there is nothing 
in Rule 710 which would make it Incumbent on the Court to apply the same. 
As far as s. 141 of the Code of Civil Procedure is concerned, the Legislature 
has provided the same sort of limitation when it has enacted that the procedure 
provided in the Code in regard to suits is to be followed ‘‘as far as it can be 
made apPlicable’’ in all proceedings in any Court of civil jurisdiction. In my 
opinion, there is no difference at all between the effect of the ‘words ‘‘as nearly 
as may be” in Rule 710 and the words ‘‘as far as it can be made applicable’’ 
in s. 141, and whether one or the other of those provisions is applied it would 
make no difference to the decision of the present Chamber Summons. No 
question, therefore, arises as to whether Rule 710 would prevail or s. 141 
would prevail, but it may be pointed out that since the Rules (O.8.) of this 
Court have been framed under s. 129 of the Code of Civil Procedure, if there 
were to be such a conflict, it is the Rules of the High Court which would pre- 
vail over the sections of the Code of Civil Procedure. In view of the fact that 
there is no difference between Rule 710 and s. 141 of the Code of Civil Pro- 
cedure, it is also not necessary for me to consider the question as to whether 
it is s. 141, Civil Procedure Code that would apply prior to the stage when the 
affidavit in support of a caveat is filed and the proceeding is numbered as a 
suit, and it is after that stage that Rule 710 becomes applicable. It is suff- 
cient for the purpose of the present Order to hold that having regard to the 
very nature and form of an affidavit in support of a caveat, an application 
ifor further and better particulars under O. VI, r. 5 of the Code of Civil 
Procedure does not lie. 


Mr. Mehta strongly impressed upon me that great hardship would be caused 
to the plaintiff in a testamentary suit if no particulars are given of the grounds 
on which a grant of probate is sought to be resisted, in so far as the plaintiff 
“would not know what case he is called upon to meet and could be taken by 
surprise at any stage of the proceedings. Whilst I appreciate the difficulty 
pointed out to me by Mr. Mehta, an argument based on inconvenience cannot, 
in my opinion, affect the decision of a point like the present one which, as 
already stated above, is based on the very nature and form of the proceeding 
initiated by a ‘petition for probate and resisted by the filing of a caveat and 
an affidavit in support of the caveat. 


Mr. Daji also sought to contend that before the provisions of O. VI, r. 2 or 
r. 4 are applied, it must be shown that.the document to which they are sought 
to be applied is a ‘‘pleading’’ within the terms of O. VI, r. 1 of the same 
Code. Order VI, r. 1 enacts that the term ‘‘pleading’’ means a plaint or writ- 
ten statement and that, according to Mr. Daji, contains an exhaustive definition 
of the term ‘pleading’, at any rate, as far as the said Order is concerned. I 


5 (1969) 72 Bom. L. R. 21 at pp. 24-25. 
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am, however, not prepared to go so far as to say that none of the Rules in 
O. VI, r. 2 can apply by reason of the definition of the term ‘pleading’ contained 
in O. VI, r. 1, nor is it necessary for me to go that far. I should also not 
be taken to have decided by this Order that particulars cannot be asked for 
of any affidavit at all, as I am confining my decision to and basing it solely 
on the nature and form of the affidavit that is required to be filed in support of a 
caveat. I also do not propose to express any opinion on the question as to 
what would be the consequence at the hearing of a testamentary petitio& of 
sufficient particulars not having been given in the affidavit filed m support of 
the caveat. 

Mr. Mehta has cited a large number of decisions before me in which, by 
virtue of the provisions of s. 141 of the Code of Civil Procedure, some other 
provision of that Code has been made applicable to proceedings which are not 
proceedings in the nature of a suit, but I do not think it necessary to refer 
to them for the simple reason that that is a proposition which cannot be dis- 
puted and has in fact not been disputed by Mr. Daji. I may, however, just 
record the references in respect of some of the authorities that were cited by 
Mr. Mehta in the course of his argument before me. They were the decisions 
in the cases reported in Harriette A. King v. James S. King N. P. Ponnu- 
swami v. Returning Officer, Namakkal,? Ganpat Kinushet v. Vithal Bhikan, 
Vadilal v. Thakorelal Exchange Bank v. Kulkarm,” and Anandrao v. Krish- 
naji!!! It may be mentioned that none of these cases relate to testamentary 
suits at all. i 

Mr. Mehta also cited before me cases in which various provisions of the 
Code of Civil Procedure were made applicable to testamentary proceedings, 
as for instance the case reported in Rup Lal v. Manohar Lal? where O. IX, r. 
9 was applied, the decisions in In the Matter of the Will of Dawuba® and 
in Palani Gramani v. Manickammal'* where pauper procedure was made ap- 
plicable, Yeshwant Bhagwant Phatarpakar v. Shankar Ramchandra Phatar- 
pakar! where O. XL was made applicable, and In the goods ‘of Mrs. Lilian 
Singh© where s. 10 of the Civil Procedure Code was made applicable. I am, 
afraid none of these decisions can however be of any assistance to Mr. Mehta 
as far as the present Chamber Summons is: concerned, in so far as they were 
not cases In which any question in regard to the nature and form of a petition 
for probate or of the affidavit filed in support of the caveat arose at all. 
They were all cases in which the question of applying the provisions of the 
Code of Civil Procedure arose at a stage subsequent to the filing of the affida- 
vit in support of the caveat ‘and had nothing to do with the same. 

“ Mr. Mehta has also referred me to the decision of the Supreme Court 
in the case of Ram Chandra v. State of U.P" and to the decision of the 
Privy Council in the case of Thakur Pershad v. heikh Fakir-Ullah® and has 
pointed out to me that s. 141 applies to all proceedings in civil Courts and, 
according to the view now taken by the Supreme Court in the former case, 
such a proceeding need not even be an original proceeding. Mr. Daji has. 
however referred to the distinction that is drawn in the case of Indrajitsinghj¢ 
y. Rajendrasinghjt and in several other cases between the procedural provi- 
sions of the Civil Procedure Code, and provisions relating to substantive rights 
and disabilities in the same Code, and has pointed out that the procedural 
provisions of the Code have been applied, but not those relating to, substantive 
rights or disabilities, to proceedings which are not proceedings.in the nature of 
a suit. It is not necessary for me to go into that question for the simple reason 


6 (1882) 1. L. R.6 Bom. 416 at p. 484. 12 [1986] A. I. R. Lah. 863., 
7 [1952] A.I.R. S.C. 64. ” 13 (1893) LL.R. 18 Bom. 237. i 
‘8 [1942] A. I. R. Bom. 57 at p. 58, 8.c. 14 [1988] A.I.R. Mad. 486. ; 

43 Bom, L. R. 976. j $ 15 (1892) LL R. 17 Bom. 888. ` 
9 [1954] A. L R. Bom. 121 at p. 125, 16 {1948] A.I.R. Cal. 19. 

s.c. 55 Bom. L.R, 629. 17 [1966] A.LR. S.C. 1888 at p. 1891. 
10 [1953] 23 Comp. Cas. 474. 18 (1894) L.R. 22 I.A. 44. 
11 (1962) 65 Bom. LR. 417. 
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that the concluding sentence of Rule 710 itself limits the applicability of the 
Civil Procedure Code only to those provisions of it which are, of a procedural 
nature. There can be no doubt that an application for further and better parti- 
eulars under O. VI, r. 5 would be an application which is of a procedural 
nature but, as already held by me above, I hold the same to be inapplicable 
in view of the nature and form of an affidavit in support of a caveat. 


In the last resort, Mr. Mehta sought to rely on the inherent powers of the 
Court under s. 151 of the Code of Civil Procedure, and he has referred me 
to the decision of this Court in the case of Laxnu Investment Etc. v. Tara- 
chand? where an application under O. IX, r. 9 to set aside the dismissal of a 
suit for default was itself dismissed for default, and it was held that a further 
application to restore that application could be entertained under s. 151 of 
the Code of Civil Procedure. In order to invoke the inherent powers of the 
Court under s. 151 it must, however, be shown that resort to such a power 
is necessary for the ends of justice or to prevent abuse of the process of the 
Court. In the view which I have taken above, viz. that it would not be pro- 
pef to apply the procedure by way of an application for further and better 
particulars to an affidavit in support of a caveat, it can hardly be said that it 
would be necessary for the ends of justice to entertain such an application 
under s. 151. In any event, having regard to the fact that Rule 710 deals 
in specifice terms with the applicability of the procedural provisions of the 
Code of Civil Procedure to a testamentary suit and sets a limitation thereon 
by incorporating the words ‘‘as nearly as may be” therein, there would be 
no scope for resorting to the inherent powers of the Court under s. 151 of 
the Code of Civil Procedure. It is well-settled that resort cannot be had to 
inherent powers where there is a specifie provision which deals with the 
particular matter (Manohar Lal v. Seth HiralaP® para. 39.) In the result, I 
hold that the present application for particulars does not lie in regard to the 
affidavit filed by the defendant in support of the caveat and, on that ground 
alone, I would dismiss this Chamber Summons. 


- [The rest of the Judgment is not material to this report]. 
Chamber Summons dismissed. 
Solicitors for the petitioner: Dikshit Maneklal & Co. 
Solicitors for the Caveatrix: Mulla & Mulla & Craigie, Blunt & Caroe. 


Before Mr. Justice Vimadalal. 


Y. Q. CHAVAN v. PARVATIBAT* 


Civil Procedure Code (Act V of 1908), O. I, rr. 13, 9, 10(2)—Objection as to non-joinder 
or misjoinder of parties under O. I, r. 13 when can be raised—Whether O. I, r. 13 
applies to non-joinder of proper party or necessary party. 


When O. I r. 13 of the Civil Procedure Code, 1908, refers to the raising of 
an objection on the ground of non-joinder or misjoinder of parties, it refers to 
such objection being raised either by amendment of the pleadings at the proper 
time as stated therein or by framing an issue in those cases in which the necessary 
averments are to be found in the pleading of the party concerned. 

It is in respect of the non-~joinder of necessary parties alone that O. I, r. 13 of 
the Code could come into play. 

_ Chandra Mohan v. Union of India,’ not agreed with. 


A. N. Mody with M. H. Shah, instructed by Vasant & Co., for the plaintiff. 

H. K. Shah with R. V. Joshi, instructed by Majumdar & Co., for defen- 
dants Nos. 1, 2, 3 and 5. , 

19 (1967) 69 Bom. L.R. 629. Suit No. 492 of 1965. 


20 [1962] A.LR. S.C. 527. 1 [1958] A.LR. Assam 198, F.B. 
“*Decided, February 10, 1972. O. C.'S. 
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D. M. Shambhu, instructed by N. P. Samant & Co., for defendant No. 4, 
submits to the orders of the Court. 


VimapaLAL J. In the midst of the examination-in-chief of the plaintif, 
Mr. H. K. Shah who appears for defendants Nos. 1, 2, 3 and 5 applied for 
amendment of the Written Statement as per draft handed in by him, whereby 

e sought to raise the plea that the suit is bad on the ground of the non- 
joinder of the other partners\of the firm of M/s. Shankar Gunaji Bros., as well 
as of the landlord of the three industrial Galas, all of whom “are necessary 
and/or proper parties.” Mr. H. K. Shah has in the first instance submitted 
that para. 3 of the Written Statement of defendants Nos. 1, 2 and 4, as it 
stands, has been worded erroneously due to the oversight of the learned counsel 
who drafted it. It may be pointed out that in the said para. 3 the averment 
which has been made is that the plaintiff is not entitled to the reliefs claimed 
by him in the absence of necessary and proper averments in the plaint. I 
have not the least doubt that the contention of Mr. H. K. Shah that what the 
learned counsel really intended to plead was that the plaintiff was not entitled 
to the relief claimed in the absence of proper parties is entirely unfounded. 
I do not believe that any such oversight could possibly have occurred, for the 
simple reason that it would not be possible to fit in the words ‘‘in the plaint’’ 
in the context of necessary and proper parties. Moreover, the averment, in 
the form in which it appears in para. 3 of the Written Statement, is not un- 
known in pleadings in the mofussil and is în the usual form in which it is 
to be found in written, statements filed in mofussil Courts. I, therefore, reject 
Mr. H. K. Shah’s contention that the averment as it appears in para. 3 of 
the Written Statement of defendants Nos. 1, 2 and 5 is due to oversight on 
the part of the learned counsel who drafted the Written Statement. 


I would not perhaps have been averse to the granting of the amendment in 
the form in which it appears in the draft handed in by Mr. H. K. Shah but, 
I am, afraid, in view of the provisions of O. I. r. 13 of the Code of Civil Proce- . 
dure it is not open to me to grant such an amendment, once issues have been. 
framed by me, as they already have been in the present case. Order I, r. 13, 
Civil Procedure Code enacts in mandatory terms, not only that objections on 
the ground of non-joimder must be taken at the earliest possible opportunity, 
but that they must be taken ‘‘in all cases where issues are settled at or before 
such settlement, unless the ground of objection has arisen subsequently thereto.”’ 
It is nobody’s case in the present suit that the ground of objection has arisen 
subsequent to the framing of issues. It is true that in the draft issues that 
were handed in by Mr. H. K. Shah after pleadings were read, he did seek 
to raise an issue on the ground of non-joinder of necessary parties, but that 
does not, in my opinion, get rid of the bar of O. I, r. 13 of the Code of Civil 
Procedure. In the absence of the necessary averment in the Written State- 
ment, such an issue could not be raised and was, therefore, struck out by me 
from the draft submitted by Mr. H. K. Shah. A party cannot surmount the 
bar of O. I, r. 13 of the Civil Procedure Code merely by inserting an issue in’ 
the draft issues submitted by him without the necessary averment being there 
in the pleading to support that issue. When O. I, r. 13 refers to the raising 
of an objection on the ground of non-joinder or misjoinder of parties, in my 
opinion, it clearly refers to such objection being raised either by amendment 
of the pleadings at the proper time or by framing an ‘issue in those cases in 
which the necessary averments are to be found in the pleading of the party 
concerned. The fact that such an issue was sought by Mr. H. K. Shah in the 
draft issues submitted by him cannot therefore be of any avail to him for 
the purpose of getting over the bar of O. I, r. 13 of the Code of Civil Procedure. 

Mr. H. K. Shah next sought to contend that O. I, r. 18 of the Code has no 


application to a case where a necessary party is not before the Court, as no- 
effective decree could be passed in the absence of such a party. In support 
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of that contention, Mr. Shah relied upon the decision of a Full Bench of the 
Assam High Court in the case of Chandra Mohan v. Union of Indiat in tho 
judgment in which the proposition as formulated by Mr. H. K. Shah undoubted- 
ly appears (para. 7). I am afraid, I cannot however accept the view taken by 
the Assam High Court in Chandra Mohan’s case for the simple reason that 
an objection on the ground of non-joinder would be raised only in cases in 
which it would be fatal to the maintainability of the suit. If a party who has 
not been joined in a suit is merely a proper party to the suit as distinguished 
from a necessary party, it would be futile to raise any objection of the 
nature contemplated by O. I, r. 13 of the Code of Civil Procedure. Such aw 
objection would never be raised because, in view of the provisions of O. I, r. 9 
it would not be fatal and the Court could always proceed with the suit in 
regard to the rights and interests of the parties actually before it. It is true 
that under O. I, r. 10(2) of the Code of Civil Procedure an application for 
amendment by the addition of a party may be made whether the party sought 
to be joined be a necessary party, or a proper party to the suit. In my opinion, 
however, it is not possible to conceive how O. I, r. 13 of the Civil Procedure 
Code could possibly apply to the non-jJoinder of a party who is merely a 
proper party to the suit as distinguished from a necessary party thereto. With 
respect to the learned J udges of the Assam High Court who decided Chandra, 
Mohan’s case cited above, it is in respect of the non-joinder of necessary parties 
alone that O. I, r. 13 could possibly come into play, and I am therefore unable 
to agree with the view taken by them in the said case. If the Court is unable 
to pass a decree by reason-of the fact of the non-joinder of a necessary party 
who ought to have been joined, the Court may add such party suo motu, or 
may decline to pass the decree prayed for by the plaintiff, but that does not 
necessarily lead to the conclusion that a party could raise the plea of non- 
joinder at any stage subsequent to the stages contemplated by O. I, r. 13 of 
the Code of Civil Procedure. I have, therefore, come to the conclusion that, 
. in view of the mandatory terms of O. I, r. 13, ‘Civil Procedure Code, I have 
no power to grant the amendment sought by Mr. H. K. Shah and I decline 
to grant the same. 


1 [1958] A.LR. Assam 193, F.B. 
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ACKNOWLEDGMENT, how interpreted, 


struction of statements on which' a plea of 
acknowledgment of debt is based, though it 
does not mean that where no admission’ is 
made one should be inferred, or, ‘where a 
statement was made clearly without intend- 
ing to admit the existence of jural relation- 
ship, such intention could be fastened on 
the maker of the statement by an involved, 
far-fetched process of reasoning. What is 
necessary is that the words used in acknow- 
ledgment must jndicate the existence of 
jural relationship between the parties such 
as that of debtor and creditor and it must 
appear that the statement is made with the 
intention to admit such jural relationship. 
Such intention can be inferred by implica- 
tion from the nature of the admission, and 
need fo be expressed in ‘words, If the state- 
ment is fairly clear. then the intention to 
admit jural relationship may be implied 
from it. 
TEUMAL BISHAMAL y., AMAR MOHANDAS. 
74 Bom. L.R. 644. 


ACTS (Berar): 
1951—XXIV. 


See BERAR REGULATION OF AGRICULTURAL 
LEASES ACT. 


ACTS (Bombay): 
imena E §69.-— KEV, 
See BOMBAY CIVIL COURTS ACT. 


1888—HI. 
See MUNICIPAL Acr (CORPORATION). 


ennaa. 9) ags Li E 
See MUNICIPAL Acr (DISTRICT). 


1906—II, 
See MAMLATDARS’ COURTS ACT. 


. 1923-—I, 
See BOMBAY ENTERTAINMENTS DUTY ACT. 


1925—XV II. 
See MUNICIPAL Acr (BOROUGHS). 


1944.—X VIII. 
See CITY OF BOMBAY (BUILDING Works 
RESTRICTION) ACT. 


1947—XXXI, 
See BOMBAY MONEY-LENDERS ACT. 


LVII. 














See BOMBAY RENTS, HOTEL AND LODGING | 


House RATES CONTROL ACT. 


1948—LXVII. 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, : 
LXXIX. i 
e BOMBAY SHOPS AND ESTABLISHMENTS 
CT. 





Ja 
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1 ACTS (Bombay)—(Contd.) 
Courts lean in favour of a liberal con- ’ 





—1949—XXV, 
See BOMBAY PROHIBITION ACT. 
See MUNICIPAL ACT (CORPORATION) 
(PROVINCIAL). 
1950—XXIX, 
' See BOMBAY PUBLIC TRUSTS ACT. 
1958— XCIX. 


See BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION) ACT. 


1959—11. 
See BOMBAY VILLAGE PANCHAYATS ACT. 


XXXVI. 
See BOMBAY COURT-FEES ACT, 


ACTS (C.P.): 








See CENTRAL PROVINCES MONEY-LENDERS’ 
ACT. - 


ACTS (Hyderabad): 


1954— XX, 
See HYDERABAD Houses (RENT, EVICTION 
AND LEASE) CONTROL ACT. 


1955— VHI. 
See HYDERABAD ABOLITION OF INAMS AND 
CASH GRANTS ACT. 


ACTS (india): 
ren J 869 — XLV, 
PENAL CODE. ° 


See EVIDENCE ACT. 


a > © 
See CONTRACT ACT. 


See Customs AcT. ` 


1881—XXVI, 
See NEGOTIABLE INSTRUMENTS ACT. 


1882— IV. 
See TRANSFER OF PROPERTY ACT. 


1887—VII. 
See Surrs VALUATION ACT. 


1891—XVI. d 
See COLONIAL COURTS OF ADMIRALTY 
(INDIA) ACT. 


° 1894—1, 
See LAND ACQUISITION ACT. 


IX. 











See PRISONS ACT. 
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ACTS (India}—{Contd.) ACTS (ndia)—(Contd.) : 
eae tema: ||) 7 ety Ge etic O60 TV, 
See GENERAL CLAUSES ACT, See MONOPOLIES AND RESTRICTIVE TRADE 
PRACTICES ACT. 
E | §98-——Y, 
See CRIMINAL PROCEDURE CODE, ACTS n py rise 
ere seca eae, K: 7 Peat . 
VI. See MAHARASHTRA CO-OPERATIVE SOCIETIES 
See POST OFFICE ACT. ACT. 
1899—IT. f XXVII. 
See STAMP ACT. See MAHARASHTRA AGRICULTURAL LANDS 
j (CEILING ON HOLDINGS) ACT. 
1908—V, 
See CIVIL PROCEDURE CODE, erence | 95 ZT, 
See MAHARASHTRA INDUSTRIAL DEVELOP- 
1908---IX. MENT ACT. A 
See LIMITATION ACT. 
1963-—~-XLV. 
1909—III. See MAHARASHTRA OWNERSHIP FLATS 
See PRESIDENCY-TOWNS INSOLVENCY ACT. (REGULATION OF THE PROMOTION OF 


CONSTRUCTION, SALE AND MANAGEMENT 
AND TRANSFER) ACT. 


1920-~V, 
See PROVINCIAL INSOLVENCY ACT. 1964—-XX. 
1923-——VII See MAHARASHTRA AGRICULTURAL PRODUCE 
See WoRKMEN’S COMPENSATION ACT. MARKETING (REGURATION IAEE 
1965—XL 
1930—~TT], g 
See SALE OF Goops ACT. See MUNICIPALITIES ACT. 
1966—-XX XVII. 
1937-——X VIII, See MAHARASHTRA REGIONAL AND TOWN 
se HinDU WOMEN’S RIGHT TO PROPERTY PLANNING ACT. 
CT. 
1 ADMIRALTY COURT ACT [24 Vict. C. 
1938—IV. 10], S. VI. See COLONIAL Courts OF AD- 
See INSURANCE ACT. MIRALTY (INDIA) ACT. 
74 Bom. L.R. 514. 
1939—IV, 
See MoToR VEHICLES ACT. ADMIRALTY JURISDICTION. See 
COLONIAL’ COURTS OF ADMIRALTY (INDIA) 
1940—-X, ACT. 74 Bom. L.R. 514. 
See ARBITRATION ACT. 
APPEAL COURT, interference with the 
1947—11. decision of trial Court, See BOMBAY RENTS, 
See PREVENTION OF CORRUPTION ACT. ‘HOTEL ‘AND LopcING House RATES CON- 


TROL ACT, $. 13. 
74 Bom, L.R. 623, 


a | ie 
See INDUSTRIAL DISPUTES ACT. 
: "| ARBITRATION ACT (X of 1940), S. 2(a). 
1948—XXXTV. See East INDIA COTTON ASSOCIATION LD. 
See EMPLOYERS’ STATE INSURANCE ACT. BYE-LaAWw 38(A). ; 
74 Bom. L.R. (0.C.J.) 280. 


nes | DS KX LITT, 
See REPRESENTATION OF THE PEOPLE Acr. | BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT (XXIV of 1957), 


1955—-XXV. SS. 8, 9—Whether mere notice under s. 9{1) ` 
See HINDU MARRIAGE ACT. terminates lease of tenant. 
A notice under s. 9(7) of the Berar Re- 
1956—J. gulation of Agricultural Leases Act, 1951, 


See COMPANIES ACT. does not by itself terminate the lease of the 
; tenant but a further order under s. 8(7)(g) 
1958—XLIII. of the Act is necessary for the. effective ter- 


See TRADE AND MERCHANDISE MARKS Acr, | mination of the lease. 
»| JOHARABI v. MEMBER, MAH. Rev. TRIB. 


~.1962-——-LII, 74 Bom. L.R. (F.B.) 651. 

See Customs ACT. 
BOMBAY CIVIL COURTS ACT (XIV of 
1963—-XXXVI. 1869), S. 16—Whether District Judge can 


See LIMITATION ACT. transfer suit filed under s. 50 of Bombay 


e 


1972.] 


BOMBAY CIVIL COURTS ACT, S. 16 
—(Contd.) 


Public Trusts Act, 1950 to Assistant Judge 
—Appeal against decision of Assistant Judge 
whether lies to District Judge or High Court. 
When a suit is instituted under s. 50 of 
the Bombay Public Trusts Act, 1950, in the 
District Court, the District Judge; under 
s. 16 of the Bombay Civil Courts Act, 1869, 
may transfer to any Assistant Judge sub- 
ordinate to him such original suits of which 
the subject-matter does not amount to 
fifteen thousand rupees. The Assistant Judge 
has jurisdiction to dispose of these suits 
under s. 16(2) of the latter Act. An appeal 
against the decision of the Assistant Judge 
in such suits lies only to the District Judge 
and not to the High Court where the value 
of the subject-matter of the suits does not 
exceed ten thousand rupees. 
CHARITY COMMR. v. SYED YASIN. 
74 Bom. L.R. 565. 


BOMBAY CIVIL SERVICES RULES, 1959, 
R. 161 (c-l)—Constitution of India. Arts. 
311(2), 14, 16, 19(1)(£), 309—Compulsory 
retirement under r. 161 (cl) without show 
cause notice or inguiry whether violates art. 
311(2)—-Whether such retirement amounts 
to removal from  service—Maintenance of 
confidential service record of Government 
servant whether prohibited by taw—Whetaer 
r. 161(c-1) violates arts. 14 and 16—Con- 
struction of statute—Language of Govern- 
ment circulars whether must yield to lan- 
guage in Rules framed under art. 309— 
Bombay Police Manual, 1959, Vol. I. Rule 
56(5) (b). 

Compulsory retirement of a Government 


~. servant under the amended r. 161(c-Z) of 


the Bombay Civil Services (Seventh Amend- 
ment) Rules of 1971, without giving him 
show cause notice and without holding an 
inquiry does not violate art. 311(2) of the 
Constitution of India as such retirement 
does not amount to dismissal, removal or 
reduction in rank. It does, not amount to 
removal and attract art. 311(2) of the Con- 
stitution merely because his unsatisfactory 
record of service happens to be the cause 
or motive in terms of such Rule when the 
retirement itself cannot be said to have been 
founded on such record. It also does not 
amount to removal within the meaning of 
art. 311(2) on the ground that the Rules do 
not provide any reasonable minimum period 
of service. Rule 161(c-7) which ensures 
twenty years minimum service before com- 
pulsory retirement cannot be said to be un- 
reasonable. - 

An order-.for compulsory retirement 
under r. 161(c-1) is liable to be struck down, 
if it is shown to be mala fide, arbitrary, 
capricious or passed without any material 
or on extraneous material. In the event of 
the grievance of there being no material, 
the burden to indicate the nature of the 
materjal is on the State. The Court must 
satisfy itself that there existed some mate- 
rial and that the order was not actuated by 
any irrelevant consideration, even when the 
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BOMBAY CIVIL SERVICES RULES, 1959, 
R. 161—(Conid.) ; 4 
case`is outside the purview of art. 3110). 
The Court, however, cannot be the judge of 
the correctness or propriety of the action or 
sufficiency or adequacy of the material. 

Where the material indicated was two ad- 
verse remarks made against a police officer 
by his superior, an order compulsorily re- 
tiring him under r. 161(c-1) was held to be 
valid. 

Maintenance of confidential service re- 
cord of a Government servant for the pur- 
poses of r. 161(c-1) is not prohibited by any 
law. Its maintenance is necessary in public 
interest, and it is an ordinary incidence of 
the relationship of master and servant. 

Principles of natural justice involving the 
right of being heard are excluded by rule 
161(c-l) and are not applicable to retire- 
ment orders passed in exercise of the powers 
covered by the domain of the doctrine of 
pleasure. © ee 

In sub-cl. (a) of cl. (c-2) (2) of r. 161 the 


expression ‘“‘initially recruited to a post” 
means initially appointed to the post 
directly. 


Rule 161(c-J) is not invalid because in 
its final form the same was not approved 
by the Central Government as required by 
s. 115(7) of the States Reorganisation Act, 
1956, or s. 81(6) of the Bombay Reorgani- 
sation Act, 1960, as proposals involving 
change in the service conditions of the allo- 
cated Government servants were ‘duly ap- 
proved by the Central Government before 
the Rule was amended by Notification on 
April 26, 1971. 

Rule 161(c-J) does not violate arts. 14 
and 16 of the Constitution because classi- 
fication of Gazetted Government servants 
by reference to the upper age limit fixed 
for their direct appointment is aimed at en- 
suring minimum service of twenty years 


: and, therefore, the basis of the classification 


cannot be said to be irrational nor can this 
criteria be said to have no relevance and 
relation to the scheme of compulsory retire- 
ment. Fixing off higher age for Class UI and 
Class IV Government servants is based on 
the nature of work they are required to per- 
‘form and, therefore, the, different treatment 
contemplated to be given to the Gazetted 
Government servants on the one hand and 
Class IT and Class IV Government servants 
on the other hand, cannot be said to be 
irrational or irrelevant or unconnected with 
the object with which Government servants 
are contemplated to be retired compulsorily. 
No new classification as such is introduced. 

As r. 161(c-J) and r. 165A do not occupy 
the same field, question’ of there being no 
guide lines to pick and choose does not 
arise. 

There is nothing in r. 161(cJ) to suggest 
that the ‘retirement date of a Government 
servant must coincide with the date of his 
reaching fifty years. Mere crossing of this 
age does not result in his clearance for con- 
tinuing in service upto fifty-five. 

Mere health of a Government servant 
can have no relevance when the appro- 
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priate authority has to consider his com- 
pulsory retirement under r. 161(c-J) except 
when it affects directly or indirectly his re- 
cord of service. If the record of service 
itself is found to be unsatisfactory, it is un- 
necessary to further find out whether his 
health also is satisfactory or not. 

A grievance of violation of right under 
art. 19(1)(f) of the Constitution cannot be 
made by a Government servant who is de- 
prived of future larger pension as a result 
of his compulsory retirement under r. 161 
(c-l). The Rule is a reasonable restriction in 
the interest of the public at large. 

While interpreting Rules framed under 
art. 309 of the Constitution of India, the 
language of Government circulars germane 
to the Rules must yield to the language 
used in the Rules. 

VITHALRAO RAMCHANDRA v, THE STATE. 
4 Bom. L.R. 523. 


pR, 161(c-1)—Constitution of India, 
Art, 226~—Indian Evidence Act {I of 1872), 
Sec. 123-~Government servant compulsorily 
retired under r. I61(c-1) filing petition under 
art. 226 challenging order of retirement— 
Whether State bound to disclose to Court 
material on basis of which order passed— 
Non-disclosure of such material whether can 
be claimed by State under s. 123, Indian Evi- 
dence Act, i 

. When an order under rule 161(c-7} of 
the Bombay Civil Services Rules, 1959, is 
challenged before the High Court in a peti- 
tion under art. 226 of the Constitution of 
India, it is the duty of the State to satisfy 
the Court that it formed an opinion that it 
was not in the public interest to continue the 
petitioner in service on the basis of somé 
material which can be considered to be rele- 
vant material. The State cannot tell the 
Court: “I have compulsorily retired this 
Government servant on the basis of mate- 
ial which I cannot be compelled to dis- 
close to the Court.” 

The privilege of non-disclosure of such 
material cannot be claimed by the State 
under s. 123 of the Indian Evidence Act," 
1872, while opposing a petition under art. 
226 of the Constitution without even placing 
before the Court sufficient materials to up- 
hold the plea of privilege. 

In a petition under art. 226 of the Con- 
stitution, a Government servant prayed for 
setting aside an order passed under rule 
161(ce-1) of the Bombay Civil Services 
Rules, 1959, compulsorily retiring him from 
service- inter alia on the ground that the 
State was unable to place before the Court 
any relevant material to show that it was 
in the public interest to’retire him* compul- 
sorily as required by rule 16i(c-Z) of the 
Rules. In affidavits filed on behalf of the 
Government in reply, no indication was 
given of any -particulars which were con- 
sidered by the Review Committee according 
to the relevant Rules and Circulars of the 
Government relating to the records of 
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service of the petitioner five years before 
the decision to retire him compulsorily was 
taken. The Government claimed privilege 
in respect of the entire class of confidential 
documents relating to the service of;the peti- 
tioner as confidential records of service and 
contended that the documents could not be 
produced for the inspection of the Court:-— 
Held, that it was incumbent on the State 
to produce whatever material was relevant 
and if there was anything in respect of 
which privilege was to be claimed, to indi- 
cate why the privilege was claimed and to 
state further that the Head of the Depart- f 
ment or the Minister concerned had applied 
his mind carefully to the documents and 
had come to the conclusion that the docu- 
ments should not be disclosed in the public 
interest, A 
that in: the absence of such affidavit and 
such particulars, an inference must be 
drawn that the State had not produced any 
there was no material 
which could be the basis of the decision of 
the Government, except the recommenda- 
tion of the Review Committee, which did 
not refer to any material other than a bald 
reference to the confidential record, | 
` that, such recommendation was not sufi- 
cient to enable the State to repel the conten- 
pon raised by the petitioner under art. 226, 
an 


- that, therefore, the order of compulsory 
retirement passed by the State against. the 
petitioner must be quashed and a writ issued 
to the State restraining jt from enforcing 
the said order. 
DATTARAM SADASHIV y. THE STATE. 

74 Bom. L.R. 550. 


————-R. 165A. See BOMBAY CIVIL 
SERVICES RULES, 1959, R. 161(cJ).. 


74 Bom. LR. 523. 


BOMBAY CIVIL SERVICE (7TH AMEND- 
MENT) RULES 19571. B.CS.R! RULE 
161(C-1)—Order compulsorily retiring Gove 
ernment 'servant—Duty of Government to 
place relevant material, on which order was 
based, before Court when order challenged 
under art. 226, Constitution of India—When 
Government can claim privilege regarding 
non-production of documents—Indian Evi-* 
dence Act (I of 1872), Sec. 123. : 

Under Rule 16i(c-J) of the Bombay Civil 
Service Rules, it is only when the Government 
is of the opinion that it is in the’ public in- 
terest so to do, that a government servant 
could be retired compulsorily. «When an 
order under this Rule, compulsorily retiring 
such a servant,’ is challenged in the High 
Court under arf. 226 of the Constitution of 
India, it is the duty of the Government to 
place before it, if not all, at. least some rele- 
vant material to show that the public in- 
terest requires the retirement of the peti: 
tioner. 

It is not a sufficient ground’ that docu- 
ments are “State documents” or: “Official” 


1972.) ` = 


BOMBAY CIVIL SERVICE (7TH AMEND- 


MENT) RULES 1971, B.C.S.R. RULE 161 
(C-1)—(Contd.) 


or are marked “confidential” for a privilege 
to be claimed in respect of such. documents 
by the Government. It would also not be a 
good ground that, if they are produced, the 
consequences might involve the department 
or the Government in Parliamentary discus- 
sion or in public criticism, or might neces- 
sitate the attendance as witnesses or other- 
‘wise. of officials who have pressing duties 
elsewhere: Neither would it be a good 
ground that production would, tend to ex- 
pose a want of efficiency in the adminis- 
tration or tend to lay the department open 
to claim for compensation. It is not enough 
that the minister or the department does 
not want ‘to have the documents produced, 
The minister, in deciding whether it is his 
duty to object, should bear these considera- 
tions in.mind, for he ought not to take the 
responsibility of withholding production ex- 
cept in a case where the public interest 
would otherwise be damnified, where dis- 
closure would be injurious to national de- 
fence, or to good diplomatic relations, or 
where the practice of keeping a class of 
documents secret is necessary for the pro- 
per functioning of the public service. 
JAGGANNATH , DWARKANATH v. STATE. 

.74 Bom. L.R. 320. 


BOMBAY COURT-FEES ACT (Bor. 
XXXVI of 1959), S. 5—Court-fees Act 
(Vil of 1870), Secs. 5, 12—-Whether s. 5 
of Bom. Act. XXXVI of 1959 subject to 
ss. 8 and 14 of Act. 

In cases where a decision is arrived at 
under s. 5 of the Bombay Court-fees Act, 
1959, it is open to the Court to revise it 
under ss. 8 and 14 of the Act at the in- 
stance of a party who was not before the 
taxing officer or the Court at the time the 
question was decided. 

VISHWANATH vy. SHIVSHANKR. 
` 44 Bom, L.R. 714. 


m, 6 —Suit by plaintiff alleging that 
not only’ property tax paid to Municipal 
Corporation but Corporation overpaid and 
hence necessary to take accounts—Whether 
suit a suit for accounts—Applicability of 
s. 6(iv) (a) or 6(iv) (i). 

In order that a suit can be held to be a 
_suit for accounts, the allegations in the 
plaint must indicate that on those allega- 
tions a legal liability to render accounts 
does arise against the defendant. What 
must be considered jis not an allegation 
here and there in‘the plaint, but the sub- 
stance of.the plaint read as a whole. 

In a.suit against a Municipal Corpora- 
tion the plaintiff alleged that the Corpora- 
tion’ had made demands for property tax 
from time to time, that he had made pay- 
ments from time to time and that he had 
not only paid the entire property tax due 
` from him but in fact had overpaid the Cor- 
poration and hence it was necessary to take 
accounts. On the question whether the suit 
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fell under s. 6(iv) (i) or s. 6(iv)(a) of the 
Bombay Court-fees Act, 1959:— 

Held, that in considering the nature of 
the suit as disclosed by the allegations in 
the plaint it was obvious that in law there 
was‘ no liability on the Corporation to 
render accounts to the plaintiff and there- 
fore it could not be said that the suit was a 
suit for accounts, and 

that the suit fell under s. 6{iv)(a) of the 
Bombay Court-fees Act, 1959, 

MUNICIPAL Corp. v. HASHAM ISMAIL. 


74 Bom. LR. 683. 


————§, §6—Suits Valuation Act (VII of 
1887), Sec. 8—Suit for partition of joint fa- 
mily property consisting of agricultural land 
—Property valued at twenty times survey 
assessment under s. 6(v) of Court-fees Act 
and for jurisdiction at market value which 
was higher—Whether value for Court-fees 
and jurisdiction not the same, 

The plaintiffs filed a suit for partition and 
separate possession of a share of joint 
family property which inter alia consisted of 
agricultural and non-agricultural lands. In 
the plaint the plaintiffs valued the agricul- 
tural property which was assessed to Gov- 
ernment revenue at twenty times the survey 
assessment under para. (v) of s. 6 of the 
Bombay Court-fees Act, 1959, and for the 
purpose of jurisdiction they valued the same 
property at its market value which was 
very much higher than the value for pur- 
poses of Court-fees. It was contended by 
the plaintiffs that as the suit was governed 
by para. (v) of s. 6 of the Bombay Court- 
fees Act, therefore under s. 8 of the Suits 
Valuation Act, 1887 (as applied to the 
Maharashtra State), the value for purposes 
of Court-fees and jurisdiction was not the 


same: 
Held. that the suit which was for parti- 
tion and separate possession of a share of 
joint family property continued to be go- 
verned by para. (vif) of s. 6 of the Bom- 
bay Court-fees Act for the purpose of s. 8 
of the Suits Valuation Act and, therefore, 
the value for Court-fees and for jurisdic- 
tion would be the same. 

SADHU MAHADU v. TATYA SADHU. 


74 Bom. L.R. 712. 


— S, 6—Whether Court-fee on land 
payable on its value. 

Under s. 6(i)(v) of the Bombay Court- 
fees Act, 1959, where the subject matter 
is a house or garden, in a suit for posses- 
sion the Court-fee has to be paid according 
to the market value of the house or garden 
but where the subject matter is land the 
Court-fee has to be calculated according 
to what has been provided in sub-clauses 
(a), (b) and (c) of s. 6()(v) of the Act with 
regard to different categories of land. If 
in clause (v) of s. 6(%) the land which 
has not been assessed to land revenue is 
not covered by sub-clauses (a), (b) and 
(c), then the Court-fee will -have to be cal- 
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culated under some other provision of the 
Act but not on the basis of the value of the 
Jand. j 

MADHAORAO v. THE STATE. 

‘ T4 Bom. L.R. (S.C) 798. 


S. 8. See BOMBAY COURT-FEES 
Act, 1959, S. 3. 
74 Bom. L.R. 714. 


———-§, 14, See BOMBAY COURT-FEES 
Act, 1959, S. 5. , 
74 Bom. L.R. 714. 


BOMBAY ENTERTAINMENTS DUTY 
ACT: (Bom. I of 1923), S. 2(b)—Expreéssion 
“payment for admission” in s. 2(b) whe- 
ther includes entertainment duty—Whether 
Act provides for reopening assessments made. 

The expression “payment for admission” 
in s. 2(b) in the Bombay Entertainments 
Duty Act, 1923, includes entertainment 
duty. 

The Act contains no provision for re- 
opening assessments already made. There- 
fore where pursuant to return by the pro- 
prietor of an entertainment, payments were 
made and accepted under s. 4(2) (b) of the 
Act, the tax should be deemed to be assess- 
ed and paid and the State cannot thereafter 
reopen the concluded assessments and seek 
to levy tax or duty which had escaped. 
LIBERTY TALKIES’ v. THE STATE. 

74 Bom. L.R. (S.C.) 824. 


———--S, 4(2)(b). See BOMBAY ENTER- 
TAINMENTS Duty Act, 1923. S. 2. 
74 Bom. LR. (S.C.) 824. 


BOMBAY MONEY-LENDERS ACT 
(Bom. XXXI of 1947), S. 2. See BOMBAY 
MONEY-LENDERS Act, SS. 23, 25. 

eS 74 Bom. L.R. 131. 


—————-§§, 23, 25—~Partnership Act (IX 
of 1932}—Usurious Loans Act (Act X of 
1918), Sec. 2(2}-—-Construction of document 
—Agrecment, whether one for sale of goods 
or advancement of loan and payment of in- 
terest—Indian Stamp Act (II of 1899), 
Secs. 2(c), 35, art. 15. 

Where, on a true construction of a do- 
cument, it is found that the terms thereof 
themselves indicate that the dominant in- 
tention of the transaction is to advance a 
loan to a trader and secure its repayment 
along with a high rate of interest, then not- 
withstanding the fact that the transaction is 
given the colour of a sale agreement and 
may even prove mutually beneficial to both 
the parties, it will- be a money-lending tran- 
saction and ss. 23 and 25 of the Bombay 
Money-lenders Act, 1946, will apply to it. 

‘Repayment in money or in money’s 
worth at ascertainable prices is repayment 
of a loan. 

‘Onder s. 35 of the Indian Stamp Act, 
1899, once a document has been marked 
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BOMBAY MONEY-LENDERS ACT, 


SS. 23, 25—(Contd.) ~ 


as an exhibit and admitted in evidence it 
cannot thereafter be questioned at ,any 
stage of the same proceedings or even 10 
appeal, 
K. I. SURATWALLA & Co. yv. MAHMUD, 

74 Bom. L.R. 131. 


BOMBAY POLICE MANUAL, VOL. I, 
CHAPTER XI, RULE 445—Constitution 
of India, Arts. 310, 311—Accused employed 
in police force acquitted by criminal Court 
of offence under s. 161, Indian Penal Code— 
Accused dismissed after departmental pro- 
ceedings on same facts—Whether dismissing 
authority can ignore finding of criminal 
Court. 

The appellant who was employed in the 
police force of the State was tried by the 
Special Judge for an offence under s. 161 
of the Indian Penal Code, 1860, for accept- 
ing a bribe. The trial Judge disbelieved the 
prosecution evidence that the appellant had 
taken bribe and acquitted him. Thereafter, 
departmental proceedings were instituted 
against him on the basis of the same facts 
as in the criminal trial and, after inquiry, 
he was dismissed from service by the 
Deputy Superintendent of Police. On the 
question whether it was open to the dis- 
missing authority to record a finding con- 
trary to the one in the criminal trial and 
dismiss the appellant:— 

Held, that under rule 445 the dismissing 
authority was entitled to hold inquiry and 
consider the evidence taken afresh for de- 
ciding as to whether the appellant should 
be retained in service or not, unfettered by 
the finding of the criminal Court, and 

that the dismissing authority did not vio 
late any rule or principle of law or any 
principle of natural justice when after 
giving the appellant full opportunity to 
have his say, it ignored the finding of the 
criminal Court and decided to act on the 
evidence led before it and concluded that 
he was not fit to be retained in service. 
BHAURAO DAGADU v. THE STATE. 

74 Bom. LR. 304. 


BOMBAY PROHIBITION ACT 
(Bom. XXV of 1949), S. 85—Indian Rail- 
ways Act (IX of 1890), Secs. 3(4), 122— 
Railway yard and place where cabin signals 
worked whether covered by s. 85(1) of 
Bom. Act XXV of 1949. 

The phrase “in any place to which the 
public have or are permitted to have 
access” in s. 85 of the Bombay Prohibition 
Act, 1949, will govern a railway yard, 
where although the public may not have a 
Tight to go yet are allowed habitually to 
move around that place. 

STATE y. NAMDEO. 74 Bom. L.R. 583. 

BOMBAY PUBLIC TRUSTS ACT (Bom. 

XXIX of 1950), S ?(10). See BOMBAY 
PuBLIC Trusts AcT, 1950, SS. 79. 80. 

4 Bom. L.R. (F.B.) 198, 

over-ruling 57 Bom. L.R. 1069. 
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BOMBAY PUBLIC TRUSTS ACT, S. 2/13) 
—Indian Trust Act (II of 1882), Sec. 3— 
Companies Act (I of 1956}~—Whether còm" 
pany registered under Companies Act can 
act as trustee. 

‘A Corporation can act as a trustee pro- 
vided its object clause in the Memorandum 
of Association so permits. Therefore, if a 
company registered under the Companies 
Act, 1956, is authorised by its object clause 
in its Memorandum of Association to hold 
property for public religious or charitable 
purposes, its ownership of property for such 
purposes ‘forms a public trust and as such 
the company is liable to be registered under 
the Bombay Public Trusts Act, 1950. 
AKHIL Etc. MANDAL v. JT. CHARITY 
COMMR. 74 Bom. L.R. 337. 


m 9, See BOMBAY PUBLIC TRUSTS 

Act, 1950, SS. 79, 80. 
74 Bom. L.R. (F.B.) 198, 
over-ruling 57 Bom. L.R. 1069. 


ee SG, 10-13, See BOMBAY PUBLIC 
Trusrs Act, 1950, SS. 79, 80. 

74 Bom. L.R. (F.B.) 198, 

over-roling 57 Bom. L.R. 1069. 


omen, 18. See BOMBAY PUBLIC TRUSTS 
Act, 1950, S. 273). 
74 Bom. L.R. 337. 


enone, 19, See BOMBAY PUBLIC TRUSTS 

Act, 1950, SS. 79, 80 
i 74 Bom. L.R. (F.B.) 198, 
over-ruling 57 Bom. L.R. 1069. 


— S 35 (1)—Whether mens rea a 
‘necessary ingredient. of s. 35(1). 

The liability imposed on the trustee under 
s. 357) of the Bombay Public Trusts Act, 
1950, is absolute and, therefore, the Court 
cannot read into it the requirement of mens 
reas 
STATE OF GUJARAT v. DEVENDRAPRASADJI. 

74 Bom. L.R. (S.C.) 185. 


S 50—Bombay Civil Courts Act 
(XIV of 1869), Sec. 16-—~Whether District 
Judge can transfer suit filed in his Court 
under s. 50 of Bom. Act XXIX of 1950 to: 
Assistant Judge—Assistant Judge whether 
can dispose of such suit—Appeal against 
decision of Assistant Judge in suit whether 
_ lies to District Judge or High Court. 

When a suit is instituted under s. 50 of 
the Bombay Public Trusts Act, 1950, in the 
District Court, the District Judge under 
s. 16 of the Bombay Civil Courts Act, 1869, 
may transfer to any Assistant Judge sub- 
ordinate to him such original suits of which 
the subject matter does not amount to 
fifteen thousand rupees. The Assistant Judge 
has jurisdiction to dispose of these suits 
under s, 16(2) of the latter Act. An appeal 
against the decision of the Assistant Judge 
in such suits lies only to the District Judge 
and not to the High Court where the value 
of the subject-matter of the suits does not 
exceed ten thousand rupees. 

CHARITY COMMR. yv. SYED YASIN, 
: 74 Bom. L.R. 565. 
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BOMBAY PUBLIC TRUSTS ACT, SS. 79, 
80—Bombay Public Trusts Rules, 1951. 
Rules 7, 11, 7A, 6—Whether authority under 
s5. 79 has jurisdiction to decide whether au- 
thor of trust lawful owner of trust property 
—-When bar under s. 80 arises. 

The question whether the author of a 
trust was, the lawful owner of the property 
of which he has created the trust or had 
otherwise authorjty to create the particular 
trust is not covered by s. 79 read with s. 80 
of the Bombay Public Trusts Act, 1950. 
The civil Court will have the jurisdiction to 
decide such a question in the sense that s. 80 
of the Act cannot operate as a bar to that 
jurisdiction. 

For determining whether the bar under 
s. 80 of the Act arises, it is irrelevant whe- 
ther the person who wants to raise the 
above question was or was not a party to 
the proceedings under s. 19 of the Act. 

The question of ouster under s. 80 has 
to be decided by applying an objective test: 
Is the particular question one which by or 
under the Act is to be decided or dealt with 
by the Deputy or Assistant Charity Com. 
missioner and is his decision made final and 
conclusive by the Act? . 

Under s. 79 of the Act what the authori- 
ties have to decide is firstly, whether the 
trust is valid and lawful and can therefore 
be said to exist. Regard must be had to 
the provisions of ss. 10 to 13 of the Act 
which contain provisions regarding “validity 
of certain public trusts” in determining 
whether a trust is valid so that it can be 
held to exist. Secondly, the authorities have 
to satisfy themselves whether a trust which 
is otherwise lawful and valid satisfies the 
requirement of s. 2(/3) of the Act and is, 
therefore, a public trust. For determining. 
that question, regard must be had to the pro- 
visions of s. 9 of the Act which provides as 
to what purposes are included in the ex- 
pression “charitable purpose”. The decision 
of the authorities on the third question viz. 
whether any particular property is the pro- 
perty of the trust will not, under s. 80 of 
the Act, bar the jurisdiction of the civil 
Court to determine the true title to that 
property. 

KEK! PESTONJI v. RODABAI. 
4 Bom. L.R. (F.B) 198, 
over-raling 57 Bom. L.R. 1069, 


BOMBAY RENTS, HOTEL AND LODG. 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), SS. 5, 11—Bombay 
Municipal Corporation Act (Bom. HI of 
1888), Sec. 154—Premises let out after first 
day of September 1940 on agreed rent— 
Application for fixing standard rent not 
made under s. 11 of Bombay Rent Act-— 
Whether agreed rent standard rent within 
s. 5(10) (b) (ili) of Bombay Rent Act 
Municipality whether can fix rateable value 
of premises on basis of agreed rent. 
Sections 5 (70) (b) (iii) and 11 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, must be read to- 
gether and, therefore, in case of premises 
let out after the first day of September 1940, 


` 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
SS. 5, 11—(Conid.) 

the-rent at which they were let out is the 
standard rent which’ may be varied .subse. 
quently in case an application is made to 
the special Court under s. 11 of the Act in 
such proceedings as are: indicated therein. 
Until such an application is made, .the 
agreed rent is the standard rent within the 
meaning and definition of “standard rent” 
contained in s. 5 of the Act. 

The landlords who till 1960 were using 
their premises for their own purposes let out 
these in 1960 on certain agreed rent which 
was in excess of what would have been the 
standard rent under the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947. For the year 1960-61 the muni- 
cipality served on the landlords a ,notice 
increasing the rateable value of the premises. 
The landlords protested against this increase 
and contended that in fixing the rateable 
value under s. 154 of the Bombay Munici- 
‘pal Corporation Act the agreed rent of the 
premises must be ignored and the rateable 
value should be fixed with reference to the 
notional or „hypothetical standard -rent as 
would be fixed on an inquiry under s. 11 
of, the Bombay Rent Act: 

„Held, that in view of s. 5(10)(b) (iii) 
read with s. 11 of the Bombay Rent Act, 
the agreed rent of the premises would be the 
standard rent till such time as an applica- 
tion is made under s. 11 of the Act, and 
.- that until such an application is made the 
municipality was entitled to fix the rateable 
value on the basis of the agreed rent. 
FiLMISTAN Pyr. LD. yv. MUNICIPAL COMMR. 
i 74 Bom. L.R. 589. 


S, 6—“ Residential 
of term. 

The words “residential use’ as opposed 
to. “non-residential use” mean use not for 
education, business, trade or storage, within 
the meaning of s. 6(7) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947. The construction of a marriage 
hall or a charitable hospital would not 
amount to putting the premises for use for 
education. business, trade or storage within 
the meaning of s. 6 of the Act. 
KISHINCHAND v. BAI KALAVATI. 
~ 74 Bom. L,R. 623. 


s ' 


use”, meaning 


‘ —, 12—Rent in arrear for more than 


six months—Payment of part of arrears of 
rent within one month after ‘notice under 
sS. 12(2)—Applicability of s. 12(3)(a). 

°* Where a tenant is in arrears of rent for 
six months or more, and he pays to his 
landlord within one month of the receipt of 


notice under s. 12(2) of the Bombay Rents, | 


Hotel and ‘Lodging House Rates’ Control 
Act, 1947, sufficient rent so’ as to reduce 
the arrears of rent to less than six months, 
the provisions of cl. (6) and not cl. (a) of 
sub-s: (3) of s. 12 of the Act will apply. 
ISABEL v. \KASARCHAND. 
eee:  ~ o -74 Bom. L.R. 114. 
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BOMBAY RENTS, HOTEL AND LODG.- 
ING HOUSE RATES CONTROL ACT, 
S. 12(2)—Notice under s. 12(2) whether 
invalid because rent demanded for month 
not due. y 

A notice under s. 12(2) of the. Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, is not invalid simply because 


' by mistake, or over-sight the landlord has de- 


manded the rent for the month for which 
it was not due.. 
A liberal construction should be put upon 
a notice to quit in order that it should not 
be defeated by inaccuracies either in the 
description of the premises or the name of 
the tenant or the date of the expiry of the 
notice. The test of its sufficiency is not 
what its contents would mean to a stranger 
ignorant of all the facts and circumstances 
touching the premises to which the notice 
purports to refer, but what they would 
mean to tenants presumably conversant with 
ali those facts and circumstances, and the 
mistakes, if any, should not be construed 
with a desire to find faults, but they should 
be construed liberally. | l 
LALSHANKAR MULJI y. KANTILAL, 
C 74 Bom. L.R. 241. 


——_——§S. 12, 11—Suit for arrears of rent 
for more than six months—Tenant in written 
statement raising dispute about standard rent 
—Court neither fixing standard rent nor di- 
recting deposit of interim standard rent— 
Whether Court can straightaway proceed 
to pass decree for eviction. 

In a suit by the landlord for recovering 


arrears of rent for more than six months- 


where a dispute about standard rent is rais- 
ed by the tenant in his written statement 
but the Court for some reason or other in 
such suit has not fixed the standard rent 
or permitted increases as mentioned in s. 


12(3) (b) of the Bombay Rents, Hotel and | 


Lodging House Rates Control Act, 1947, or 
has not given any directions about the de- 
posit of rent on the basis of interim standard 
rent fixed by it under s. 11(4) of the Act; 
then the tenant cannot be penalised in any 
manner. His plea about standard rent or 
nermitted increases raised in the suit will be 
finally heard and decided by the Court. If 
at the end of the hearing of the suit the 
Court comes to the conclusion that on the 
basis of the standard rent and permitted in- 
creases fixed by it, the tenant is liable’ ‘to 
pay certain amount as due, then the Court 


‘should specify the amount and direct the 


tenant to pay the same within a prescribed 
time. If the tenant fails to pay the amount, 
proceed to pass a’ decree 
for his eviction. a 
v. VASANT. i 
74 Bom. ‘L.R. 701. 
————SS, 12, 13 —Landlord refusing’ to 
accept rent due for six months sent” by 
tenant by money order—Suit filed ‘by land- 
lord for eiectment under s. 12(3)(a)— 
Maintainability of suit—What constitutes 
“permanent structure? under s. 13(1)(b). 
` A landlord terminated the tenancy of his 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
SS. 12, 13—(Contd.) : 


tenant by a notice on the ground that he 
was in arrears of rent for a period of six 
months and thereafter filed a suit for eject- 
ment under s.. 12(3)(a) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
‘trol Act, 1947. Prior to the notice the 
tenant had sent by money order to the land- 
lord the rent due for the aforesaid period, 
but the landlord refused to accept ‘it. On 
the question whether the tenant could be 
said to be not ready and willing to pay rent 
and whether he was in arrears of rent for 
a period of six months and therefore liable 
to be evicted: 

Held, that on the facts of the case, the 
tenant could not be evicted because he was 
neither in arrears of rent nor could he be 
. Said to be not ready and willing.to pay rent. 
. A tenant took on lease from the landlord 
a plot of land and constructed a temporary 
shed on it. He put up a wall in brick and 
mortar on one side of this shed to protect 
his goods from theft and he also constructed 
a partition wall dividing the shed into two 
portions, in one of which he kept his goods 
and in the other he had his shop. On the 
question whether the tenant had erected on 
the premises a permanent structure and was 
therefore liable to be evicted under 
s. 13(1)(5) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act: - 

Held, that in the circumstances of the 
case the walls could not be said to be per- 
manent structures erected by the tenant 
within the purview of s. 13(7) (b) of the Act. 

While determining the permanent charac- 
ter of a structure it is necessary to see the 
nature of the structure and mode and degree 
of annexation. It may also be necessary to 
see the intention of the party who puts up 
the structure. . 

SUKA ISHRAM vy. RANCHHODDAS. 
' 74 Bom. L R. 220. 


m, 13—“ Reasonable’, meaning of 
word in s. 13(2)—-Whether construction of 
marriage hall or charitable hospital would 
amount to putting premises to “non-resi 
dential use’’—Section 13(1) (g) whether re 
quires trustees to prove requirement bona 
fide and reasonable—When appeal Court can 
interfere with decision of trial Court on 
question of balance of hardship under 
s. 13(2). 

Under s. 13(2} of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, what is reasonable accommodation 
will depend on the circumstances of each 
case. Reasonable cannot mean equally con- 
venient or luxurious or suitable, though it 
may not necessarily exclude ideas of con- 
venience and comfort. 

The ‘words “residential use” as opposed to 
“non-residential use” mean use not for edu- 
cation, business, trade or Storage, within 
the meaning of s, 6(/) of the Act. The con- 
struction of a marriage hall or a charitable 
hospital would not amount to putting the 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
§. 13—(Contd.) 


premises for use for education, business, 
trade or storage within the meaning of s. 6 
of the Act. 

Section 13(/)(g) of the Act merely re- 
quires the trustees to establish that there is 
some requirement importing an element of 
necessity which compels them to file a suit 
for ejectment but it does not require that the 
requirement of the trustees should be proved 
to be bona fide and reasonable. 

The, appeal Court will be ordinarily slow 
to inferfere with the decision of the trial 
Court on the question of balance of hard- 
ship under s. 13(2) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, for this is primarily a question 
of fact. To succeed the appellant must show 
that the trial Judge misdirected himself on 
a question of law or that he based his judg- 
ment on some finding of fact on which there 
was no evidence. If in drawing up the statu- 
tory balance sheet of hardship, there is some 
evidence of hardship on each side the deci- 
sion of the trial Court must be normally 
final. The appellate Court can interfere in 
certain circumstances, for instance, if there 
is no evidence of hardship on one side or if 
the trial Judge has held to be relevant some 
matter which in law is not relevant such as 
the absence of a view of a neighbouring hill, 
a trees or something pleasant of that 

ind. 
KISHINCHAND MURJIMAL y. KALAVATI, 

74 Bom. L.R. 623. 


SS, 13(J)(g), 25—Premises used for 
residential purposes when Act came into 
operation—Landlord’s application under 
s. 13(1)(g) for using premises for non-re- 
sidential purposes whether maintainable— 
Practice—Whether appellate Court entitled 
to disbelieve oral evidence believed by tial 
Court. 

Section 13(/)(g) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, is not controlled by s. 25 of the Act 
but both the provisions have to be read to- 
gether. 

Where premises were used for residential 
purpose on the date of the coming into ope- 
ration of the Act, the landlord’s application 
under s. 13(/)(g) of the Act for using the 
premises: for non-residential ‘purposes cannot 
be said to be a reasonable and bona fide re- 
quirement in view of the provisions of s. 25 
of the Act so asto entitle him to posses- 
sion of the premises. 

_ The appellate Court should be slow to 
disbelieve the oral evidence of witnesses 
when such evidence is believed by the trial 
Court. But the appellate Court has juris- 
diction to reassess all the evidence as well as 
the circumstances that are on record. 
Laxmi Co-op. BANK y. MOHAN. 

74 Bom. L.R. 186. 


8,13 (1) (hhh). 
Section 13(]) (hhh) or s. 28 of the Bom- 
bay -Rents, Hotel and Lodging House Rates 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
S. 13-—(Contd.) 


Control Act, 1947, does not take away the 
jurisdiction of the Chief Judge under s. 507 
of the Bombay Municipal Corporation Act. 
The powers of the Chief Judge under 
s. 507(2) of the Bombay Municipal Corpora- 
tion Act are wide enough to include a po- 
wer to order the occupant to vacate the pre- 
mises if that is necessary for giving a rea- 

sonable facility to the owner. 

DIWANCHAND v. N. M. SHAH. 
74 Bom. L.R. 259. 


——S, 13 (1) (hAhh)—City of Bombay 
(Building Works Restriction) Act (Bom. 
XVII of 1944), Secs. 3, 5, 6—Notice issued 
by Commissioner to pull down structure 
permitted to be constructed under s. 3 of 
Bom. Act XVIII of 1944 whether an order 
under s. 13(1)(bhh) of Bombay Rent Act. 


Where permission to construct a structure 
was granted by the Commissioner under s. 3 
of the City of Bombay (Building Works Re- 
striction) Act, 1944, during the period in 
which the restrictions were in force, sub- 
ject to a condition that the structure should 
be pulled down at any time as directed by 
the Commissioner, the Commissfoner was 
competent to exercise the powers under s. 6 
of the Act to have the structure pulled down. 
A notice to this effect issued by the Com- 
missioner would .be an order to demolish the 
structure within the meaning of s. 13(J/) 
(hhh) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 

Where a landlord bound by such a notice 
wants to comply with it without delay and 
is eager to co-operate with the authorities in 
enforcing a town planning scheme, it can- 
not be said that he does not require the pre- 
mises for the purpose of demolition within 
the meaning of s. 13(/) (hhh) notwithstand- 
ing the fact that the town planning scheme 
is in abeyance. i 
BENNETT COLEMAN v. VALJI LAKHAMSI. 

74 Bom. L.R. 628. 


—————-S,_ 13(7)(k)—Change in use of pre- 
mises let out how to be determined by Court 
-—Burden of proof under s. 13(1) (k)—Eng- 
lish decisions on English Rent Act how far 
applicable to rent control Acts in India. 

In a suit for ejectment under s. 13(Z)(k) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, the Court 
has to find out whether or not the plaintiff 
has succeeded in establishing his case that 
there has been a change in use of the pre- 
mises. If the plaintiff shows that the pre- 
mises have been wholly used for a different 
purpose, and that fact is established, nothing 
further need be considered by the Court and 
it can pass a decree in ejectment. If, on 
the other hand, the plaintiff proves that the 
tenant has started using the premises for 
some other additional purpose, while conti- 
nuing to use it for the purpose for which 
they were let, then the Court will have to 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
S. 13—-(Contd.) 


decide whether the additional purpose consti- 
tutes the primary or dominant use. It will 
be a question of fact to be decided in each 
particular case having regard to all the cir. 
cumstances. Sometimes the extent or mode 
of use may be a relevant factor but it is 
difficult to lay down any objective test in 
this behalf. 

Under s. 13(7) (k) of the Act the landlord 
has to allege and establish that the premises 
have not been used for the purpose for 
which they were let. But once the landlord 
successfully discharges that burden, then 
it is for the tenant to plead and establish 
reasonable cause which prevented him from 
using the premises for the purpose for 
which they were let. 

While construing the provisions of rent 
control laws in India one cannot rely too 
much on the English decisions given under 
the English Rent Act. 

BABHUTMAL RAICHAND v. LAXMIBAI. 
74 Bom. L.R. 214. 


į 


——---—_§, 28. See BOMBAY RENTS, HOTEL 
AND LopGING HOUSE RATES CONTROL ACT, 


1947, S. 13(2) (Akh). 
74 Bom. L.R. 259, 


BOMBAY REORGANISATION ACT, 1960 
—Bombay Civil Services Rules, R. J61(c-1). 
Rule 161(c-1) is not invalid because in its 
final form the same was not approved by 
the Central Government as required by 
s. 115(7) of the States Reorganisation Act, 
1956, or s. 81(6) of the Bombay Reorgani- 
sation Act, 1960, as proposals involving 
change in the service conditions of the al- 
located Government servants were duly ap- 
proved by the Central Government before 
the Rule was amended by Notification on 
April 26, 1971. 
VITHALRAO RAMCHANDRA v. THE STATE. 
74 Bom. L.R. 523. 


BOMBAY SHOPS AND ESTABLISHMENTS 
“ACT (Bom LXXIX of 1948), S. 66— 
Industrial Disputes Act (XIV of 1947), 
s. 10, Sch. IJ—Labour Court, jurisdiction of. 
The termination of services of an em- 
ployee in accordance with s. 66 of the Bom- 
bay Shops and Establishments Act, 1948, is 
not sufficient to deprive the Labour Court 
of its jurisdiction to consider the matter of 
the same termination on a reference made 
to it under s. 10 of the Industrial Disputes 
Act, 1947, and to order reinstatement of 
the employee under item 3 of the Second 
Schedule to the Act. 
A. G. PATHAK v. S. L. PRASAD. 
74 Bom. L.R. 136. 


BOMBAY TENANCY AND AGRICUL- 
‘TURAL LANDS ACT (Bom. LXVIT of 
1948), S. 4. 

The provisions of s. 52 of the Transfer 
of Property Act, 1882, are applicable to s. 4 
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BOMBAY TENANCY AND AGRICULTU.- 
RAL LANDS ACT, S. 4—(Contd.) 


of the Bombay Tenancy and Agricultural 
Lands Act, 1948. 
ANAJI THAMAJI yvy. RAGHO BHIVRAJ. ; 

74 Bom. L. R. (F.B.) 666. 


-—§. 15. See BOMBAY TENANCY AND 
AGRIC LTURAL LANDS AcT, 1948, S. 33B(5) 
(a). 74 Bom. L.R. 315. 





—§. 15. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS: ACT, 1948, S. 32G. 
74 Bom. L.R. 698. 





—_——-§. 31. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 33B(5) 
(a). 74 Bom. L.R. 315. 


—————-§, 32— Question whether tenant 
purchaser should be put in possession of 
land held under invalid alienation falls with- 
in s. 85. i i 

Where a tenant purchased the land held by 
him under s. 32 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the ques- 
tion whether he shouid be put in possession 
after taking possession from an alienee 
under an invalid alienation or from a tres- 
passer will fail within the ambit of s. 85 of 
the Act in view of the provisions of ss. 43, 
70(n) and 84 of the Act. 
CHINDHU Goru y. VANA MANJI. 

74 Bom. L.R. 691. 


——S§S. 32, 88—Notification under 
S. 88(1)(b) issued in respect of lands which 
had already vested in tenant under s. 32— 
Whether title of tenant divested by noti- 
fication. 

Under s. 32 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, certain lands 
vested in the tenant. Thereafter a notifica- 
tion was Issued by the Government under 
s. 88(7) (b) of the Act excluding these lands 
from the operation of ss. 32 to 32R. On 
the question whether the title of the tenant 
was divested by the notification and, there- 
fore, ‘he could not claim any right under 
the Act:— À 

Held, that the tenant had acquired title 
to the lands which could not be divested by 
the notification and the Agricultural Lands 
Tribunal had power to determine the pur- 
chase price in respect of the land under 
s. 32G of the. Act. 
PRALHAD GANABA y. SADABA. 

74 Bom. L.R. 687. 


——§. 32G. See BOMBAY TENANCY 
p Py mala LANDS Act, 1948, 


74 Bom. L.R. 687. 


———§. 32G— Tenant in proceedings 
under s. 32G stating that he was not tenant 
of land or in possession on tillers’ day— 
Agricultural Lands Tribunal dropping pro-, 
ceedings merely on such statement—W he- 
ther tenant ceases to be a tenant or in pos- 
session of land. 
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Where in proceedings under s. 32G of the 
Bombay ‘Tenancy and Agricultural Lands 
Act, 1948, the tenant states that he was 
neither in possession of the land on the til- 
lers’ day nor was he a tenant of the land 
and the Agricultural Lands Tribunal because 
of the aforesaid statement drops the pro- 
ceedings holding that he is not a tenant 
and is not in possession, the tenant thereby 
does not cease to be in possession of the 
land or cease to be a tenant. 

- “Even if the tenant says that he has sur- 
rendered his possession, things ought to take 
place according to law. Termination of 
tenancy by virtue of surrender should be in 
accordance with s. 15 of the Act. Possession 
of the landlord should be in accordance with 
s. 29 of the Act. It cannot be in any other 
way. . It cannot certainly be as a result of 
the statement of a tenant in s. 32G’ proceed- 
ings.” 
BHIKUBAI BHIMA y. KHONDU. 

74 Bom. L.R. 698, 


——_——§. 33B—A pplicability of s. 33B(4) 
—A pplication by minor landlord under 
s. 88C—Certificate granted after landlord 
attaining majority—Subsequent application 
for possession under s. 33B—Maintainability 
of application. 

The petitioner-landlord was a minor 
when he made an application for exemption 
under s. 88C of the Bombay Tenancy and 
Agricultural Lands Act, 1948, on September 
30, 1961. He attained majority on June 
12, 1963 and an order entitling him to a 
certificate was made on July 31, 1963, which 
was in fact issued on August 30, 1963. The 
petitioner after serving upon his tenants a 
notice under s. 33B(3) of the Act, applied for 
the possession under s. 33B of the Act on 
May 15, 1964. On the question of the ap- 
plicability of s. 33B(4) of the Act:— 

Held, that the relevant date for the appli- 
cability of s. 33B(¢) was the grant of the 
certificate and not the making of the appli- 
cation for obtaining the same, 

that the petitioner, therefore, was not gov- 
erned by s. 33B(4), and 

that, therefore, his applicaion was bar- 
red by limitation. 

BABAN KRISHNARAO y. NARAYAN. 
74 Bom. L.R. 310. 


——S. 33B— Whether order under s. 15 
to be construed as order under s. 31—A ppli- 
cability of s. 33B(5) (a). 

For the purpose of s. 33B(5)(a) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, an order under s. 15 of the Act 
must be construed as an order under s. 31 
of the Act for all purposes. Where, there- 
fore, a tenant surrendered half the land in 
his possession under s. 15 of the Act and 
the landlord thereafter filed an application 
under s. 33B read with s. 29(2) of the Act 
for possession of the remaining half of the 
Jand with the tenant, it was held that under 
s. 15(2) of the Act an order under s. 15 
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must be considered as an order under s. 31 
and that, therefore, the landlord was not 
entitled to -possession of the land in view of 
the provisions of s. 33B(5)(a) of the Act. 
SARUBAI KALU v VINAYAK GOVIND 

se 74 Bom. LR. 315. 


——————§, 33B— In application by joint 
landlords under s. 33B whether other lands 
in personal cultivation of landlords to be 
considered under s. 33B(S) (b)—Whether 
lands in personal cultivation of single tenant 
other than those covered by application 
under s. 33B to be considered under s. 33B 
(5) (b}—A pplication under s. 33B by’ same 
landlord or same joint landlords who have 
let out lands to more than one tenant—Whe- 
ther lands of such tenants not covered by 
Hi gaat to be considered. under s. 33B 

5) (b)—“In the total,” meaning of words 
in $. 33B(5) (b). 

Where-.an application under s. 33B of the 
Bombay Tenancy and Agricultural Lands 
Act, 1548, is made by landlords jointly hold- 
ing the same piece of land, the other lands 
in the personal cultivation of all the land- 
lords, jointly or individually have to be taken 
into consideration for the purposes of 
s. 33B(5)(6) of the Act when applying its 
provision and particularly the one contained 
in the words “in the total”. 

When an application under s. 33B of the 
Act has been made against a single tenant, 
the lands ‘in the personal cultivation of that 
tenant other than those in respect of which 
the application has been made, have to be 
taken into consideration for the purposes of 
s. 33B6)(5) of the Act when applying its 
provision and particularly the one contained 
in the words “in the total”. 

In-an application made under s. 33B of 
the Act, if the same landlord or the same 
joint landlords’ have let. out their lands to 
more than one tenant and each of the said 
tenants is personally cultivating the lands 
respectively let out to him, the lands of all 
such tenants other than the lands in respect 
of which the application has been made has 
to be taken into consideration for the pur- 
poses of s. 33B(5\(b) of the Act when ap- 
plying its provision and particularly the one 
contained in the words “in the total”. It 
there is only one tenant, only the land held 
under personal cultivation of that tenant will 
have to be taken: into account on the land- 
lord applying under `s. 33B. 

The words “in the total’ in s. 33B(5)()) 
of the Act mean “on the whole” or “im the 
aggregate”, i.e. after taking into account all 
the land held by the landlord for personal 
cultivation and all the land held by the tenant 
for personal cultivation. 

DEVIDAS NARAYAN v. CHUNILAL. 
74 Bom. L.R. (F.B.) 606. 


33B—Widow of certificated 
landlord claiming to be sole legatee under 
his will terminating tenancy under s. 33B 
and applying for possession—Such termina- 
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tion and application, whether valid——W he- 
ther necessary for all heirs of deceased 
certificated landlord to apply under s. 33B 
—Hindu Succession Act (XXX of 1990) 
Sec. 19(b). 

-The word “otherwise” used in s. 33B(5) 
(c) of the Bombay Tenancy and Agricultural 
Lands Act, 1948, is wide enough to include 
“ander a will”. Therefore, even a sole le- 
gatee, who derives title from a deceased 
certificated landlord under his will, cannot 


terminate the tenancy of the excluded tenant . 


or’'make an application under s. as of the 
Act. 

Where: 2 certificated landlord dics leaving 
him- surviving his widow and adult sons and 


daughters, they succeed. under s. 19(5) of. 


the Hindu Succession Act, 1956, as tenants- 
in-common: in such a case the widow alone 
cannot make an application under s. 33B 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948. It would be necessary for 
all the heirs to terminate the tenancy and 
apply for possession. 
PARVATIBAI BHAUSAHEB v. SITABAI. 

4 Bom. L.R. 147. 


————-§. 43. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT. 1948, S. 32. 


74 Bom. L.R. 691. 


———§. 43C. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 88(J)(). 


74 Bom, L.R, 540. 


——S, 44, See TRANSFER OF PROPERTY 
ACT, 1882, S. 52. 74 Bom. L.R. (F.B.) 666. 


SS. 707). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT. 1948, S. 32. 
74 Bom. L.R. 691. 


—_———_§. 84-Whether tenant who is wrong- 
fully ‘dispossessed of land can make appli- 
cation for possession under s, 84. 

An application under s. 84 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, can be made by a tenant who is 
wrongfully dispossessed of land, which he is 
not claiming under any provisions of the Act, 
but only upon his title to possession of land. 
DADU NARAYAN v. JAMNIBAI RAGHO. 

4 Bom. L.R. 695. 


———§, 84. See BOMBAY TENANCY AND 


' AGRICULTURAL LANDS Act, 1948, S. 32. 


4 Bom. LR. 691. 


——§. 85. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 32. 
Bom. L.R. 691. 


—————-§, 85A—“Suit” in s. 854 whether 
Za only suit instituted by presentation of 
aint. 

á The word “suit” in s. 85A`of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
includes all proceedings in which a claim is 
made or remedy is sought in a Court of 
law and will include execution proceedings: 
RATANCHAND BALARAM vy. JIJABAI. 

74 Bom. L.R. 735. 


a- 
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BOMBAY TENANCY AND AGRICULTU. 
RAL LANDs ACT, S. 88(2) (6)—Suit filed 
by landlord in civil Court for possession of 
land in municipal area—Tenant resisting suit 
on ground that under Act civil Court had no 
jurisdiction to try suit—Landlord alleging that 
Act not applicable to lands by reason of noti- 
fication issued under s. 88(1) (b)—Whether 
civil Court has jurisdiction to entertain suit. 

The plaintiff-landlord filed a suit in the 
civil Court against the defendants-tenants 
for possession of certain lands situated within 
municipal limits. ‘The derendants inter alia 
contended that the civil Court had no juris- 
diction to deal with the case as it was govern- 
ed by the Bombay Tenancy and Agricultural 
Lanas Act, 1948. The plaintiff alleged that 
as the lands were within the area reserved 
for non-agricultural and industrial develop- 
ment by virtue of a notification issued by 
the State Government, under s. 88(/)(b) of 
the Act, the Act did not apply to the lands 
and the civil Court had, therefore, jurisdic- 
tion to entertain the suit. On the question 
whether any issue under the Act regarding 
the status of the parties or otherwise had 
to be decided. before the issue of jurisdiction 
could be decided in the case: 

Held, that no issue which required a de- 
cision of the exclusive forum under the Act 
had to be decided before the issue of juris- 
diction could be decided in the case, because 
the issues whether a notification was issued 
by the State Government and whether the 
lands in dispute were included within the 
limits of the municipality could be answered 
without reference to any of the decisions 
which require to be taken by the exclusive 
forum under the Act, and 

that, therefore, the civil Court had juris- 
diction to decide the issue regarding its own 
jurisdiction and could entertain the suit. 


Whenever a question arises raising a dis- 
pute between the parties covered by the 
Tenancy Act and the decision of that ques- 
tion is necessary for the disposal of the ques- 
tion regarding jurisdiction, the question of 
jurisdiction in such cases cannot be decided 
by the civil Court. If, however, the question 
of jurisdiction does not require the decision 
of any of the issues which could be raised, 
under the Act, then the question of juris- 
diction can be decided de hors other pro- 
visions of the Act which require the exclu- 
sive jurisdiction of the revenue forum and 
the civil Court in such circumstances has 
jurisdiction. 

LAXMIBAI KISANRAO vy. TRIVENIBAI. 
74 Bom. L.R, 540. 
iT 


—-—-—§, 88C. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 33B. 


-- -- -74 Bom. L.R. 310. 


——-—_§, 88C—Holding referred to in 
s. 88C whether means other holdings of land- 
lord apart from “lands leased”, 

The holding referred to in s. 88C of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, is the holding in respect of the 
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‘lands leased’ and not the other holdings of 
the landlord. 
BALKU LAXMAN v. BIRU. 

74 Bom. L.R. 312. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS (VIDARBHA REGION) ACT 
(XCIX of 1958), S. 19— Bombay Te- 
nancy.and Agricultural Lands Act (Bom. 
LXVII of 1948), Secs. 14, 27, 3-—Berar Re- 
gulation of, Agricultural Leases Act (XXIV of 
1951), Sec. 7—Sub-letting by tenant of por 
tion of lands held on lease—Whether such 
sub-letting entitles landlord to terminate 
lease. 

Under s. 19 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 
1958, sub-letting by a tenant of a portion of 
the lands held by him under a lease gives 
right to the landiord to terminate the lease 
of the tenant. 
vr GOVINDRAM v. BHAIYYALAL. 

Bom. L.R. (F.B.) 190, 
disapproving 61 Bom. L.R. 1123. 


BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. IH of 1959), S. 64. Sece AET VIL- 
LAGE PANCHAYATS ACT, 1958, 

4 Bom. LR T $) 449. 


— i, 75(a). See BOMBAY VILLAGE PAN- 
CHAYATS ACT, 1958, S. 88. 
74 Bom. L.R. (Œ.B.) 449, 


. 88-—Offence under Indian 
Penal Code mentioned in s. 75(a) 
of Bom. Act III of 1959, taken out of cog- 
nizance of Nyaya Panchayat under s. 64(3) 
of <Act—Whether such offence triable by 
Magistrate—A pplicability of bar under s. 88 
of Act. 

So far as an offence under the Indian 
Penal Code, 1860, mentioned in s. 75(a) 
of the Bombay Village Panchayats Act, 1958, 
is concerned, where a Nyaya Panchayat is 
established but is not functioning or has 
ceased to function or an offence under the 
Code is taken out of the cognizance of a 
Nyaya Panchayat by virtue of, a notification 
issued under s. 64(3) of the Act, the bar of 
s. 88 of the Act will not apply and the ordi- 
nary Courts of Magistrates will have juris- 
diction to try the case. 

RANGNATH SAKHARAM v. DNYANDEO. 
74 Bom. L.R. (F.B.) 449.. 


BURDEN OF PROOF- Initial burden of 
proof in cases of restitution of conjugal 
rights. See HINDU MARRIAGE ACT, S. 9. 

4 Bom. L.R. 434. 


CENTRAL EXCISE RULES, 1944. RR. 
10, 9—Central Excises and Salt Act (I of 
1944), Sec. —“Paid”, expression in r. 10 
whether means “actually paid”’—Whether 
expression “short-levied” in r.10 covers case 
where there is nil assessment but subsequently 
duty is payable—Applicability of r. 9(2). 
In rule 10 of the Central Excise Rules, 
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1944, the expression “paid” must be con- 
strued as “ought to have been paid,” and, 
therefore, the period of three months under 
the rule will run from the time when the 
duty ought to have been paid. In cases 
where there has been a nil assessment due 
to one or other of the circumstances men- 
tioned in rule 10 of the Rules and subse- 
quently it is found that duty is payable, then 
the entire amount of duty must be consi- 
dered to have been “‘short-levied” within the 
meaning of that expression in the rule. 

In order to attract rule 10 it is not neces» 
sary that some amount of duty should have 
been assessed and that the said amount 
should have also been actually paid. That 
provision will apply even to cases where 
there has been a nil assessment in which 
case the entire duty later on assessed must 
be considered to be the duty originally short- 
levied. 

In order to attract sub-rule (2) of rule 9 
of the Rules, the goods should have been 
removed clandestinely and without assess- 
ment. 

N. B. SANJANA ve ELPHINSTONE Spc. & Wva. 
MILLS. 74 Bom. L.R. (S.C.) 828. 


CENTRAL PROVINCES MONEYLEND- 
ERS’ ACT (XIII of 1934), SS. 11F, 11H 
~——Whether registered moneylender in one 
district entering into isolated transaction of 
money lending in another district in which 
he is not registered hit by prohibition under 
s. 11F—Suit by moneylender on isolated 
transaction not in regular course of business 
of moneylending whether within purview of 
s. 11H—Stare Decisis—View of the highest 
Court on ambiguous statute pertaining to 
property and contract accepted for a long 
period—-Whether Court should reverse such 
view on a different interpretation of statute. 

Section 11F of the Central Provinces 
Moneylenders’ Act, 1934 [now described as 
the M.P. Moneylenders’ Act, 1934] only 
prohibits the carrying on of the business of 
moneylending in any district without hold- 
ing a valid registration certificate in respect 
of that district. It does not prohibit and, 
therefore, does not invalidate an isolated 
transaction of lending money. The fact that 
a registered moneylender in one district has 
entered into an isolated transaction of lend- 
ing money in another district in which he 
is not registered would not make any dif- 
ference in this respect and such isolated 
transaction would not be hit by the prohibi- 
tory mandate. Section 11H of the Act 
operates only against the suits by money- 
lenders on loans advanced by them and 
would similarly exclude from its purview a 
suit on an isolated transaction not entered 
into by a moneylender in the regular course 
of business of moneylending. It is only the 
business of moneylending which is sought 
to be controlled and individual transactions 
of lending money do not fall within the 
mischief which was sought to be remedied 
„by the Act. 
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People in arranging their affairs are en- 
titled to rely on a decision of the highest 
Court which appears to bave prevailed for 
considerable length of time and it would 
require some exceptional reason to justify 
its reversal when such reversal is likely to 
create serious embarrassment for those who 
had acted on the faith of what seemed to 
be the settled law. Where the meaning of 
a statute is ambiguous and capable of more 
interpretations than one, and one view ac- 
cepted by the highest Court has stood for 
a long period during which many transac- 
tions such as dealings in property and mak- 
ing contracts have taken place on the faith 
of that interpretation, the Court would ordi- 
narily be reluctant to put upon it a different 
interpretation which would materially affect 
those transactions. 

GAJANAN y, SETH BRINDABAN. 
74 Bom. L.R. (S.C.) 53. 


CITIZENSHIP RULES, 1956, R. 30— Consti- 
tution of India. Art. 5—Citizenship Act (57 of 
1955}~—Person found to be citizen of India 
—Authority competent to decide whether 
such person has acquired foreign citizenship 
—Domicile & nationality  certificate—Whe- 
ther State Government competent to give 
directions for cancellation of certificate. 

Once the facts establish that a person is 
a citizen of India under art. 5 of the Consti- 
tution of India, it is only the Central Gov- 
ernment which has jurisdiction to decide the 
question whethér he has acquired foreign 
citizenship. Unless the Central Government 
decides this question as provided by rule 30 
of the Rules framed under the Citizenship 
Act, 1955, such a person cannot be treated 
as a foreigner and cannot be deported from 
the territories of India. 

Issuing of a domicile and nationality cer- 
tificate, which consists of important legal 
evidence of nationality, citizenship and do- 
micle of a person, is a judicial function. If 
there is something wrong with a certificate 
issued by an Executive Magistrate, the Dis- 
trict Magistrate can call for the papers and 
see whether the order was properly passed 
under s. 435 of the Criminal Procedure 
Code, 1898, and if he is satisfied that the 
certificate was wrongly or illegally issued, he 
should make an application to the High 
Court under s. 439 of the Code. Therefore, 
it would not be proper for the General Ad- 
ministrative Department of the State Gov- 
ernment to give directions to the District 
Magistrate to cancel a certificate issued by 
the Executive Magistrate. 

KEKHASAROO SORABJI v. THE STATE. 
74 Bom. L.R. 271. 


CITY OF BOMBAY (BUILDING WORKS 
RESTRICTION) ACT (Bom. XVIII o} 
1944), SS. 3, 6 —Notice issued by Commis- 
stoner to pull down structure permitted to 
be constructed under s. 3, whether an order 
under s. 13(1)(hbh) of Bombay - Rents, 
HP and Lodging House Rates Control Act, 
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: Where a permission to construct a struc- 
ture was granted by the Commissioner 
under s. 3 of the City of Bombay (Building 
Works Restriction) Act, 1944, during the 
period” in which the restrictions were in 
force, subject to a condition that the struc- 
ture should be pulled down at any 
time as directed by the Commissioner, the 
Commissioner was competent to exercise the 
powers under s. 6 of the Act to have the 
structure pulled down. A notice to this effect 
issued by the Commissioner would be an 
order to demolish the structure -within the 
meaning of s. 13(/) (hhh) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947. 
BENNETT COLEMAN vy. VALJI LAKHAMSI. 
74 Bom. L.R. 628. 


CIVIL MANUAL (VOL. D, 1960 ED. 
CHAP. I, See CIVIL PROCEDURE Cope, 1908, 


O. IV, R. 1. \ 
74 Bom. L.R. 379. 


CIVIL, PROCEDURE CODE (Act V of 
1908), S. 24—Jurisdiction under s. 24 when 
to be exercised by Court. 

The jurisdiction under s. 24 of the Civil 
Procedure Code, 1908, should be exercised 
with extreme caution and the Court cannot 
stop the plaintif going on with his suit 
when he has a right of action as against 
the defendant. The search should be for 
justice and the Court. must be satisfied that 
justice could more likely be done between 
.the parties by refusing to allow the plaintiff 
to continue his suit in the forum of his 
choice. ` 
LAXMIBAI GULABRAO v. MARTAND. 

74 Bom. L.R. 773. 


=— N, 80—Notice dated 3-10-1966 ter- 
minating tenancy of State as from 31-10- 1966 
for arrears of rent for more than six months 
Notice stating that if default*in payment 
of rent made, suit would be filed and that 
the notice was under s. 80—Notice not com- 
plied with and suit filed two months after 
service of notice—Whether notice valid. 
The plaintiff landlord served a notice up- 
on the State on October 3, 1966, terminat- 
ing its monthly tenancy with effect from 
October 31, 1966, for non-payment of rent 
for more than six months. The notice stated 
that if default was made in payment of 
arrears of rent a suit would be filed for 
recovery of possession and arrear of rent 
and further that “this was notice under sec- 
tion 80 of the Civil Procedure Code.” The 
notice was not complied with within the 
period required by statute and the plaintiff 
filed a suit. against the State two months 
after service of notice as required under 
s. 80. On the question whether the notice 
satisfied the requirement regarding cause of 
action under s. 80, it was contended by the 
State that there could be no notice under 
s. 80 as one of the essential ingredients in- 
cluded in the cause of action for possession, 
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S. 80— 


namely termination of tenancy, was not in 
existence at the date of the notice. 
. Held, that the statements in the notice 
were sufficient to enable the State to realise 
what the consequences would be if there was 
no compliance made in terms of the notice, 
that hence the object of s. 80 was satisfied 
and the cause of action was properly stated, 


d 
that, therefore, the notice satisfied all the 
requirements regarding content as provided 
for in s. 80 and was valid. 
RAYABAI DHONDIRAM v. THE STATE. 
74 Bom. L.R. 501. 


——S, 115—A pplication under s. 115 on 
ground that Court erred in holding that 
mere endorsee of railway receipt can sue 
without proving title, whether tenable. 

An application under s. 115 of the Civil 
Procedure Code, 1908, on the ground that 
the lower appellate Court had erred in hold- 
ing that a mere endorsee of a railway, re- 
ceipt can sue without proving his title, is 
tenable. In such a case the High Court can 
interfere under s. 115 as there is a disre- 
gard or violation by a Judge of a rule of 
law laid down by the Supreme Court; in 
other words, he has acted im exercise of his 
jurisdiction but illegally or with material 
irregularity. 

UNION OF INDIA yv. RAMPRASAD. 
74 Bom. L.R. 577. 


———S, 152—Amendment of decree when 
allowed. 

In exercising the power of amendment of 
a decree the Court does, under s. 152 of 
the Civil Procedure Code, 1908, not more 
than what would have been done by it or 
by the officer concerned of the Court or 
the officer performing his original duty of 
seeing that the decree is in conformity with 
the intention expressed in the judgment. The 
amendment will not be allowed if it is not 
in furtherance of the judgment. As the 
object of an amendment is to harmonise the 
decree with the judgment sought to be en- 
forced by it, the test for deciding whether 
an amendment should be allowed or should 
not be allowed is whether the decree repre- 
sents the intention of the Judge who made it. 
NAMDEO AMRUT v. NARAYAN SHAMRAO, 

74 Bom. L.R. 804. 


——0. I, R. 9, See CIVIL PROCEDURE 
Cope, 1908, O. XXXIV, R. 1. 
74 Bom. L.R. 706. 


`y 
———0, I, r. 13—Objection as to non- 
joinder or misjoinder of parties under O. I, 
r. 13 when can be raised—Whether O. 1, 
r. 13 applies to non-joinder of proper party 
or necessary party. 

When O. I, r. 13 of the Civil Procedure 
Code, 1908, refers to the raising of an ob- 
jection on the ground of non-joinder or mis- 
joinder of parties, it refers to such objection 
being raised either by amendment of the 
pleadings at the proper time as stated therein 
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or by framing an issue in those cases in 
which supporting averments are to be found 
in the pleading of the party concerned. 

It is in respect of the non-joinder of 
hecessary parties alone that O. I, r. 13 of 
the Code could come into play. 

Y. G. CHAYAN v. PARVATIBAI. 
74 Bom, L.R. (0.C.J.) 845. 


“O, IV, R. 1—Civil Manual (Vol. I), 
1960 ed. Chap. H, para.7—Constitution of 
India, Art. 227——Plaint presented outside 
Court hours to Clerk of Court at his re- 
sidence—Whether a proper presentation of 
plaint—Instruction contained in para. 7, 
Chap. H of Civil Manual whether has force 
of law. ' 

A plaint presented to the Clerk of the 
Court at his resıdence outside Court hours 
can be regarded as having been validly pre- 
sented under O. IV, r. 1 of the Civil Pro- 
cedure Code, 1908. ; 

The provision contained in para. 7 in 
Chapter IL of the Civil Manual (Vol. D) 
1960 ed., to the effect that a plaint may 
be presented at any time during Court hours 
to the Clerk of the Court etc., is permissive 
and not prohibitive. The instructions con- 
tained in para, 7 cannot be regarded as a 
rule having the force of law. 

KISHANLAL BACHHARAJ v., MOHANLAL. 
. 74 Bom. L.R. 379. 


——-——-Q. VI, r. 5 —Bombay High Court 
Rules (O.S.), 1957, Rules 710, 708—Affidavit 
in support of caveat in testamentary procee- 
dings—Whether procedure under O. VI, r. 5 
for further and better particulars applicable 
to such affidavit. 

The procedure by way of an application 
under O. VI, r. 5 of the Civil Procedure 
Code, 1908, for further and better particu- 
Jars does not apply to an affidavit filed in 
Support of a caveat on the Testamentary 
Side of the High Court, , 
HUSEIN ABDUL v. MARIAMBAI. 

74 Bom. L.R. (0.C.J.) 840. 


————O, VI, R. 5(2)—Representation of 
the People Act (43 of 1951), Sec. 83(1)(b) 
—Court’s discretion under O. VI, r. 5(2) to 
Postpone order for particulars till after dis- 
covery of documents whether can be exer- 
cised in election petition. 

The principle that in exercise of the 
Court’s discretion in the matter of making 
an- order: under O. VI, r. 5(2} of the Civil 
Procedure Code, 1908, the Court can post- 
pone making any order for particulars till 
after discovery of the necessary documents 
is made by the parties, has no application 
to an election petition in view of the man- 
datory terms of s. 83(/)(b) of: the Repre- 
sentation of: the People Act, 1951. 
BALKRISHNA v. H. R. GOKHALE. 

74 Bom. L.R. (0.C.3,) 508. 


—————-0. XXI, R. l—Impossible option of 
payment into Court of decretal amount on 
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holidays or:in yacation whether available to 
judgment-debtor. : 
The option that a judgment-debtor is given 
in the scheme of O. XXI, r. 1 of the Civil 
Procedure Code, 1908 to pay money payable 
under a decree into the Court may, by rea- 
son of a scheme of a consent decree, be 
rendered impossible and accordingly unavail- 
able. In such circumstances, the judgment- 
debtor will be under an obligation to dis- 
charge his liabilities under the decree by 
resorting to the other possible options men- 
tioned in O. XXXI, r. 1 of the Code. ' 
Obligations created by decrees are meant 
to be carried out and a debtor is not entitled 
to select an option which makes it impossible 
to carry out the provisions of the decree, 
CHANDULAL & Co. y, NIHALCHAND. 
74 Bom. LR. 142. 


em, KAT, R, 2. 

If there is no time for certifying payment 
or adjustment in respect of a decree under 
O. XXI, r. 2 of the Civil Procedure Code, 
1908,: then the application for execution 
certifying the payments already made 
amounts to a certificate under O. XXI, r. 2 
of the Code. The Court is bound to take 
notice of such mention of facts in an execu- 
tion proceeding, 

RAMCHANDRA VINAYAK y. PAYGONDA. 
74 Bom. L.R. 648. 


D XXI, R. 58—Scope of 1. 58— 
Whether Court in inquiry under s. 58 bound 
to find who has title to property. 

For the purpose of deciding a claim under 
O. XXI, r. 58 of the Civil Procedure Code, 
1908, the Court is bound to find out who 
was in possession of the property at the 
time of the. attachment and it is not bound 
to find who has the title to the property for 
determining title. The inquiry which has to 
be made by the Court under’ O. XXI, r. 58 
of the Code is a summary inquiry and if 
complicated questions. of title or other facts 
are involved then the: party has to establish 
its rights by filing a suit. 

The words “some interest” in rule 59 of. 
O. XXI of the Code mean such interest 
as would make the possession of the judg- 
ment-debtor possession not on his ac- 
count, but on account of or in trust for 
the claimant. The words “or was possessed 
of” would mean, was possessed of for him- 
self and not as trustee for the judgment- 
debtor. 

DUDHARAM JANARDAN v. BALAJI. 
í 74 Bom. L.R. 789. 


-——-0. XXI, R. 59. See CIVIL PROCE- 
DURE CoDE, 1908, O. XXI, R. 58. > 
i 74 Bom. L.R. 789. 


-~-———— 0. XXH, RR. 3, 4—Legal represen- 


tatives of deceased respondent brought on 
record in time for filing cross-objections in 
appeal—Whether .such substitution of legal 
representatives enures for benefit .of appeal 
or whether appeal abates.: - 


1972.] 


Mar 


ou PROCEDURE CODE, _ 0. XXI, 
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If the legal representatives of a deceased 
respondent are brought on record within the 
period prescribed for: filing cross-objections 
in an appeal, this substitution of .the legal 
representatives in the cross-objections will 
enure for the benefit of the appeal and, the 
appeal will not abate because there was no 
application for substitution of the legal re- 
presentatives so far as the arpan was con- 
cerned, : f 
MAHAGU.. v. BHAGIRATHIBAI. 
vee 4 Bom. .L.R. 785. 


————O, XXII, R, 11. See Civit PROCE- 
DURE CODE, 1908, O. XXII, RR. 3, 4. 
14 Bom. LR. 785. 


—O XXH, R. 1—Suit withdrawn 
under O.. XXII, t. I(2) on condition that 
plaintiff would pay costs of defendant before 
filing fresh suit’ on same cause of action— 
Whether subsequent suit tenable if nae 
not fulfilled. . | ' 

Where a suit ‘is withdrawal by the plaintiff 
with the permission of the Court under 
O. XXII, r. 1(2) of the Civil Procedure 
Code, 1908, on condition that he would pay 
the costs of the defendant within two months 
of the’ date of that order or before the insti- 
tution of a fresh suit on the same cause of 
action and he fails -to’ fulfil this condition, 
his subsequent suit is not tenable. 

WASUDEO BAKARAM vy. RAMDAYAL 
74 Bom. LR, 779. 


—————0. XXX, .RR. 4, 10 —A pplicability 
of r. 4, O. XXX. 

The plaintiffs filed a suit against defendant 
No. 1 described in the plaint as “District 
Transport Company, Nagpur, Proprietor 
Vishwanath Dhondbaji Samarth,” and two 
other defendants. In the joint written state- 
ment, defendant No. 1 admitted that he was 
‘the ’ proprietor of the District Transport 
Company, Nagpur. The suit was decreed. The 
defendants appealed and even in the appeal 
defendant No. 1 ‘described himself as the 
proprietor of the District: Transport Com- 


pany. During the pendency of the appeal, 


Vishwanath died, Thereafter the plaintiffs 
filed an application that the appeal. so far 
as the deceased Vishwanath was concerned 
had abated as his heirs were not brought 
on record in time. , On the question whether 
O. XXX, r. 4 of the Civil Procedure Code, 
1908, applied to the case:— 

Held, that in the circumstances of the 
case, the suit came within the purview of 
r. 10 of O. XXX of the Code, . 

that r. 4 of O. XXX of the Code which 
contemplates a partnership firm and not a 
business in a name or style other than the 
name of the person who carries on that 
business, ‘was, not applicable, and; ` sirpi 

that,.therefore, :as` the- legal representatives 
had not, been-brought on, record within the 
period of ‘limitation, the appeal had abated 
so,far as Vishwanath: was concerned. ro? 
SITABAL Ve DIST., “TRANSPORT Co. m 

Dre 74) Bome LE. 168; 
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0O. XXXIV, 
R. 1—Limitation Act (36 of 1963), Art. 6(b) 
-~~-Whether suit relating to mortgage to be 
dismissed for non-joinder of parties—Trans- 
fers intended by art. 61(b), Limitation Act, 
what are. > 

A suit relating to a mortgage should not 
be dismissed by reason of non-joinder of 
parties unless the parties are necessary par- 
ties and non-joinder affects the merits of 
the case. If the parties are merely proper 
parties as distinguished from necessary par- 
ties, the Court may, though the plaintiff re- 
fuses to add them as parties, proceed under 
O. I, r. 9 of the Civil Procedure Code, 1908, 
to deal with the matter in controversy so 
far as regards the rights and interests of 
the parties before it. 

The real test to find what transfers by 
the mortgagee are intended by art. 61 of 
the. Limitation Act, 1963, is, did the trans- 
feree ask for and obtain an absolute right 
in the property and believe himself that he 
was having an absolute interest in it. There- 
fore, where a transferee from a mortgagee 
takes only mortgaged interest and not ab- 
solute interest in the property, art. 61(b) 
of the Act.is not applicable to such restrict- 
ed title, 

HOUSABAI VISHNU y. KASHINATH. 
4 Bom. L.R. 706. 


RR, 5, 6—When 


order under rr. 5 and 6 can be malé. 


Order under Rule 6 of Order XXXVII 
of the Civil Procedure Code, 1908, confirm- 
ing the attachment and in the alternative 
giving ‘option to the defendant to furnish 
security can only be made in cases in which 
the Court holds that the defendant was 
disposing of his properties or removing the 
same from the jurisdiction of the Court 
with intent to defraud and defeat his cre- 
ditors. But in cases in which it is found 
that the. defendant was not disposing of 
any’ part of his property or removing the 
same from. jurisdiction of the Court with 
intent to defraud his creditors, order direct- 
ing the defendant to furnish security can 
never be made. 

SOHANRAJ GANESHMAL y. GULABRAO. 


4 Bom. LR. 107. 


—————O0. XLI, R. 22/4). See CIVIL PRO- 
CEDURE CODE, 1908, O. XXII, RR. 3, 4. 


'74 Bom. L.R. 785. 


COLONIAL COURTS OF ADMIRALTY 
(INDIA) ACT (16 of 1691}—Admiralty Court 
Act, 1861 (24 Vict. C. 60), Secs. VI, V, VIL, 
Vili—Colonial Courts of Admiralty Act, 
1890). ‘Sec. 2—Constitution of India. Arts. 
225, 372-—Suit ‘based on loss of goods car- 
ried by foreign ship from Indian port to 
foreign country—Whether suit maintenable 
by High Court in its admiralty jurisdiction— 
In such suit whether defendant by way of 
notice of motion can raise objection to Turis« 
diction of Court to entertain suit. 

? The plaintiff shipped certain’ goods from 
Bombay to a consignee at Colombo and the 
Indian agents::of. ‘the owners of the ship 
issued a bill of lading for the goods on the 
ship:.. The billt:of. lading ‘and other docu- 
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ments were negotiated by the plaintiff 
through an Indian bank with a bank at 
Colombo and the goods were to be delivered 
to the consignee only against these docu- 
ments. The goods were however delivered 
from the ship at Colombo to the consignee 
without the production of the bill of lading 
and without any authority from the plaintiff 
or from the bank at Colombo. As a result 
of this plaintiff suffered a loss to the extent 
of the value of the goods. The plaintiff 
filed a suit in the High Court at Bombay 
in its admiralty and vice-admiralty jurisdic- 
tion against the ship, the agents and the 
consignee to recover the amount of loss 
and to have the ship, which was then in 
the Bombay harbour, arrested for satisfac- 
tion of the claim in suit. The defendants 
inter alia contended that the High Court 
in exercise of its admiralty jurisdiction had 
no jurisdiction to entertain and try the 
suit. 

Held, that by virtue of the Colonial 
Courts of Admiralty (India) Act, 1891; the 
‘High Court at Bombay as a Colonial Court 
of Admiralty had the same jurisdiction as 
was then exercised by the High Court of 
England in its admiralty jurisdiction in 
view of the provisions of the Admiralty 
Court Act, 1861, and 

that, therefore, the High Court had 
jurisdiction to entertain the suit in exercise 
of the admiralty jurisdiction in view of the 
Peor aica of s. VL’ of the Admiralty, Act, 


In a suit filed in the High Court in its 
admiralty and vice-admiralty jurisdiction, 
the defendant can by way of a notice of 
motion raise an objection to the jurisdiction 
of the Court to entertain the suit. 

SAHIDA V. PETKO R. SALVEJKOV. 
' 74 Bom. L.R. 514. 


COMPANIES ACT (I of 1956)—Company 
registered under Companies Act—Whether 
such company can act as trustee. 

A corporation can act as a trustee pro- 
vided its object clause in the memorandum 
of association so ‘permits. Therefore, if a 
company registered under the Companies 
Act, 1956, is authorised by its object clause 
in its memorandum of association to hold 
property for public religious or charitable 
purposes, its ownership of property for such 
purposes forms a public trust and as such 
the company is liable to be registered under 
the Bombay Public Trusts Act, 1950. 
AKHIL ETC. MANDAL v. JT. CHARITY COMMR. 

74 Bom. L.R. 337. 


~S. 173—Section, whether mandatory 
—Requisites of a valid notice under s. 173. 
_ Section 173 of the Companies Act, 1956, 
is mandatory and not directory. A notice 
of meeting when it contains items of 
special , business within the meaning of se 
173(1)(b) of the Act must disclose all maté- 
rial facts. Any non-compliance with this 
requirement will nullify the action taken 
at the meeting. However, under this section 
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material facts will not necessarily include 
the reasons. It will depend upon the nature 
of the subject matter which constitutes the 
special business. Some facts stated would 
be sufficiently eloquent and there would, 
therefore, be no need to justify the propos- 
ed action by giving reasons. There are two 
ways in which the mandatory provisions 
of s. 173 may be contravened. It may be 
a case where no explanatory statement is 
at all appended to the item of special busi- 
ness, or ıt may be a case where the state- 
ment is incomplete, misleading or tricky. 
While considering the efficacy of any such 
notice, a benevolent consideration will not 
be adopted so as to defeat the provisions 
of the statute. Whether or not a particular 
notice or an explanatory statement in a 
given case complies with the statutory re- 
quirements is a mixed question of fact and 
law and the Court will have to consider all 
the facts and circumstances of the case and 
then to decide one way or the other, 

LALJIBHAI vy. LALJI. 74 Bom. L.R. 85. 


me DS, 260, 258-——Whether power con- 
ferred on directors under s. 260 to appoint 
additional directors affects power of Com- 
pany under s. 258—Separaté resolution whe- 
ther necessary under s. 258 for. increasing 
number of directors. 

The power conferred on directors under 
s, 260 of the Companies Act, 1956, to ap- 
point additional directors is a temporary 
power vested in them and it does not affect 
the power of the company vested in it under 
s. 258 of the Act. Therefore, the board 
of directors cannot by appointment of addi- 
tional directors increase the strength of the 
board so as to affect the power of the com- 
pany vested in it under s. 258 of the Act. 

Under s. 258 of the Companies Act, 1956, 
it is not necessary for the company to pass 
a separate resolution increasing the number 
of directors before appointing the directors 
to fill the additional sanctioned posts. 
LALJIBHAI y, LALJI. 74 Bom. L.R. 85. 


m, 264—Whether directory—“Other- 


„wise” meaning of expression in s. 264(1)— 


Whether additional director appointed under 
S. 260 required to file written consent under 
Se 264(1). 

Section 264(7) of the Companies Act is 
directory and not mandatory. 

The expression “otherwise” in s. 264(/) 
of the Companies Act covers all the other 
directors who for one reason or other cease 
to hold office and are immediately there- 
after re-appointed as directors. Theerfore, an 
additional director appointed under s. 260 
of the Act is not required to file any written 
consent under s. 264(7) of the Act. 

Section 264(7) of the Act does not in any 
manner regulate the appointment of addi- 
tional directors under s. 260 of ‘the Act. 
LALJIBHAI y. LALJI. 74 Bom. LR. 85. 


CONFESSION—Extra-judicial confession— 
Evidentiary value of—Indian Evidence Act 


1972. ] Peo i 


CONFESSION—EXTRA-JUDICIAL CON- 
FESSION—(Contd.) aN R 


The evidence of extra-judicial confession 
has to be scrutinised carefully -and received 
with great caution. In this connection, the 
Court would have to consider whether it 
was natural for the accused person to have 
confided in and confessed to the person who 
is deposing to the confessioni ` The relation- 
ship of that person with the accused before 
the Court is most material and vital. “Then 
again,” the Court would have to. consider 
what has been confessed to and whether the 
same is consistent with the facts: about the 
incident as deposed to. by the other witnesses 
and discovered during- the .--course of the 
police investigation. The scrutiny has to be 
minute and great caution has to be exercised. 
It is also to be considered whether the per- 
son deposing to. the extra-judicial confession 
had any motive or -other reason for falsely 
involving the accused person. It is also to 
be considered whether such person.is other- 
wise a satisfactory witness. It must also be 
borne in mind by the Court considering the 
evidence of.such person whether there is any 
likelihood of such person being himself con- 
cerned with the crime in question and,. there- 
fore; falsely implicating. the. accused. If 
after such careful scrutiny, the evidence of 
extra-judicial confession is regarded as ac- 
ceptable and trustworthy, such evidence can- 
not be characterised as ‘weak’ evidence. 

The observation in Sahoo v. State of U.P., 
[1966] 2 S.C.J. 172,,that an  extra-judi- 
cial confession may be-used only as a cor- 
roborative piece of evidence. „does not lay 
down any principle of law. ' i 
PRABHAKAR NARAYAN y. STATE. . 
pe S r, . 74 Bom. L.R. 299. 


CONSTITUTION OF INDIA, cart. 5 


: Once the facts establish that a person is a 


citizen of India under art..5 of the Consti- 
tution of India, it is only the Central Goy- 
ernment which has jurisdiction to decide the 
quéstion ‘whether he has acquired a foreign 
citizenship. Unless the Central Government 
decides this ‘question as provided by rule 30 
of the Rules framed under the Citizenship 
Act; 1955, such a person cannot be treated 
as a foreigner and cannot be deported from 
the territories of India. 
KEKHASAROO SORABJI yv. THE STATE. 

A 74 Bom. L.R. 271. 


art, 14. 

Section 105B of the Bombay Municipal 
Corporation Act and also the provisions of 
Chapter V-A of the Act do not violate the 
provisions of art. 14 of the Constitution of 
-India and are valid. 

Under s. 105B of the Act the classifica- 
tion of tenants into tenants of Corporation 
‘premises and tenants of’ mnon-corporation 
premises is based on justifiable reason and 
such classification has rational nexus with 
the object and policy of Bom. Act XIV of 
1961 which introduced Chapter V-A in the 
parent Act. i 
Bist BATOOL y. PRINCIPAL JUDGE. 
74 Bom. L.R. 22. 
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CONSTITUTION OF INDIA, art. 14. 
When a legislation vests discretion in the 
nature of an option in an authority it would 
not ‘amount to’ discrimination if there exist 
principles which would guide that mory 
in the exercise of its discretion. Such guid- 
ing principles may be specifically stated in 
the Act itself. or they can be gathered from 
the. various provisions of that Act, includ- 
ing its title and preamble or even from the 
Statement of. Objects and Reasons of the 
Act. When the same object has been stated 
in the preamble of the two different Acts, 
the presence or absence of different circum- 
stances may lead to different conclusions. 
BIBI, BATOOL v. PRINCIPAL JUDGE. 
í 74 Bom. L.R. 22, 


: art. 14—Bombay Municipal Corpo- 
ration Act, Sec. 105B, Chapter V-A—Discri- 
mination inter se persons, result of. 

Under s., 105B of the Bombay Municipal 
Corporation Act, there is discrimination 
inter se i.e. within the class of persons in 
possession or occupation of the Corporation 
premises inasmuch as there are no principles 
to guide the Commissioner in the exercise 
of his discretion in selecting for recovery ot 
the Corporation premises either the special 
procedure under Chapter V-A of the Act 
or the ordinary procedure in ordinary 
Courts. But the procedure for recovery of 
Coporation dues provided under Chapter 
V-A. of the Act is not more drastic or more 
prejudicial than the ordinary procedure to 
be followed in the ordinary Courts of law. 
The effect of holding that there are no prin- 
ciples to guide the Commissioner in the ex- 
ercise of his discretion under s. 105B of the 
Act, but the procedure under Chap. V-A of 
the Act is not more drastic, will be that the 
evidence of lack of. guidance will not cause 





| any prejudice because the two procedures 


open to the Commissioner are substantially 
similar and the impugned legislation will, 
therefore, have to be held to be valid. 

-1 When there is an option to pick and 
choose, the existence of both the factors, 
namely, the element of special procedure 
being more drastic and the element of lack 
of guidance, will make the legislation void 
under art. 14 of the Constitution of India. 
But if either of them is absent, so far as 


| the legislation itself is concerned, it will not 


be violative of art. 14 
Bisi BATOOL vy. PRINCIPAL JUDGE. 
-_ 74 Bom. L.R. 22. 


a4 i! 
~ar, 14-—Discretionary power con- 
ferred by statute on executive how to be 
exercised. 

(1) Discretion conferred by a statute 
must not in effect confer arbitrary power on 
the executive in the absence of any guid. 
ance as to how that discretion should be 
exercised, Sound discretion is one which is 
guided by law, by rule not by humour, it 
must not be arbitrary, vague and fanciful, 

2) A' statute which confers discretion on 
the executive must furnish criteria or guide- 
lines for exercise of that discretion. With- 
out- such criteria or guide-lines if the dis- 
cretion in effect confers arbitrary power, the 
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statute ‘will be hit by art.-14 of the Con- 
stitution. 

' (3) The criteria or guide-lines may be 
furnished by express provisions in the 
statute concerned or by the aims and ob- 
jects of the statute and the policy and 
scheme of the statute as disclosed by the 
various provisions thereof. Preamble- to the 
statute ' may indicate the purpose ‘and policy 
of the statute, 

(4) Where the subject-matter dealt with 
by a statute relates to wide-spread activity 
of a complex nature, giving rise to various 
cases of different types, posing various pro- 
blems, the Legislature may leave discretion 
to responsible officers of the executive to 
select persons or objects for the application 
of particular provisions of the statute. This 
will not render the ‘statute invalid, if the 
statute provides either expressly or implied- 
ly sufficient guidance-for exercise of the dis- 
cretion. 

(5) Discretionary power conferred by a 
statute, though wide, is not necessarily dis- 
crimimatory. ` 

(6) Mere possibility of abuse of a dis- 
cretionary power will not invalidate a 
statute, 

(7) Provision for sanction is one of the 
safe-guards to control arbitrary exercise of 
power, 

(8) If discretion is conferred on high 
officials, in the absence of evidence of mala- 
fides, it can be considered as a safeguard 
against arbitrary exercise of discretion. 

(9) Jt is not the’ function of the Court 
to strive to find out the policy of the statute 
from its crevices, if ‘it 'cannot be reasonably 
ascertained from the purpose and ‘provisions 
of the statute. 

JAYANTILAL KALIDAS vy. THE STATE. 
74 Bom. L.R. 391. 


arts, 14 & 16—Bombay Civil Ser- 
vices Rules, R. 161(c-1), whether violative 


of. 
Rule 161(c-Z) of the Bombay Civil Services 
Rules does not violate arts. 14 and 16 of 
the Constitution of India because classifica- 
tion of Gazetted Government servants by 
reference to the upper age limit fixed for 
their direct appointment is aimed at’ ensur- 
ing minimum service of twenty years and, 
therefore, the basis of the classification can- 
not be said to be irrational nor can this 
criteria be said to have no relevance and 
relation to the ‘scheme of compulsory retire- 
ment. 
VITHALRAO RAMCHANDRA - v. THE STATE. 
4 Bom. LR. 523. 


i—i, 19(1) E -Civil Sére 
vices Rules, R. 161(c-1)—Grievance of em- 
ployee regarding loss of future larger - pen- 
sion on account of rule. ~’ 

A grievance. of. violatioñ “of rights únder 
art. 19(7) (f) ‘of the ’ Constitution’ -cannot~ “be 
made by a Government? servant’ who! i is de- 
prived of ‘future larger, pension, -as!'a! result 
‘of’ his ‘compulsory “retirement! “ufider?' rule 
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161(c-1) of the Bombay Civil Services Rules, 
1959. The Rule is a reasonable restriction 
in the interest of the public at large. 
VITHALRAO RAMCHANDRA v. THE STATE, 

74 Bom. L.R: 523. 


——-———2it, 21— Criminal Procedure Code 
(Act V of 1898), Sec. 488—Indian Evidence 
Act {I of 1872), Sec. 114—Magistrate order- 
ing medical examination of petitioner with- 
out obtaining her consent, after passing 
maintenance order, on allegation of adultery 
—Validity of such order. 

Where the magistrate in order to find out 
whether the petitioner had committed any 
act of adultery after the order for main- 
tenance was passed in her favour under 
s. 488 of the Criminal Procedure Code, 
1898, passed an order compelling her to 
submit herself to medical examination with- 
out obtaining her consent, it was held that 
such an order contravened the fundamental 
right guaranteed by art, 21 of the Constitu- 
tion of India and was liable to be set aside. 

The word ‘liberty’ in art. 21 of the Con- 
stitution is not confined to mere freedom 
from bodily restraint, but extends to the .full 
range of conduct which the individual is 
free to pursue. Therefore, the right con- 
ferred by this article cannot be subjected to 
physical coercion in any manner that does 
not admit of legal juistification. 

Where a party refuses to submit to a 
medical examination in a case where the 
whole case depends on the state of his or 
her mind or body, it will be open to the 
Court under s. 114 of the Indian Evidence 
Act, 1872, to draw an adverse inference or 
presumption against the recalcitrant party. 
The adverse inference that may be drawn 
by any Court is from the circumstances in 
each case and having regard to the refusal 
to let the best evidence being brought be- 
fore the Court. 

SULABAL y. JAGANNATH. 74 Bom. LR. 295. 


—————-art, 133 (i) (c). 

A certificate granted by the High Court 
under art. 133(i) (c) of the Constitution of 
India must be supported by adequate rea- 
sons. It is obligatory upon the High Court 
to set out the question of public or private 
importance which in their opinion fall to 
be determined in the proposed appeal. 
SOHAN LAL y. LAXMIDAS, 

74 Bom, L.R. S.C} 144. 


art. 133(1)—Petition for leave to 

appeal under art. 133(1) to formulate clearly 

questions of law and how those are sub- 
stantial questions of law, ore 

Unless a petition’ for leave to dappeal to 


the Supreme Court under art.133(/)- of the 


Constitution of India itself clearly and > ' pro- 


‘perly’ formulates ‘what, according’ to the peti- 


tioner, are questions of law and thereafter 
states how, ` according to `` the ‘petitioner, 
those questions of Jaw are substantial ques- 
tions of law, such: petitions may’ Have! to be 


-b ta ae 


1972. ] 


CONSTITUTION OF INDIA, ART. 133—~ 
(Contd.) 


Where the judgment of the High Court 
involves an interpretation of Rule 500-A of 
the Rules of the Bombay High Court appli-. 
cable on its Original Side, which would de- 
termine the question whether, when an order 
is made granting to a mortgagee decree- 
holder liberty--to bid and set off and his bid 
is accepted, the order implies that he can 
set off his purchase price to the extent avail- 
able even against the initial deposit of 25 
per cent. of the price or whether an express 
order to that effect is necessary, such inter- 
pretation would be a substantial question of 
law for the purposes of art. 133(1)(c) of the 
Constitution. 

RE: PETITION For LEAVE To APPEAL. : 
4 Bom. L.R. 522. 


————-Art. 136. i 

When an appeal to the High Court under 
the Criminal Procedure Code, 1898, raises 
some arguable points the High Court would 
be well-advised to give some indication of 
the reasons for its view while repelling those 
points. For judicious exercise of the power 
under art. 136 of the Constitution of India. 
the Supreme Court expects the High Courts 
to record speaking orders, however sketchy. 
even while summarily dismissing appeals 
which raise arguable points. 
RAJNIKANT vy. THE STATE. 
k 74 Bom. L.R. (S.C) 150.. 


Arts. 310, 311—Accused employed 
in police force acquitted by criminal Court 
of offence under s. 161, Penal Code—Ac- 
cused dismissed after departmental proceed» 
ings on same facts—Bombay Police Manual, 
Vol. I Chap. XIII, rule 445, 

The appellant who was employed in the 
police force of the State was tried by the 
Special Judge for an offence under s. 161 
of the Indian Penal Code, 1860 for accept- 
ing a bribe. The trial Judge disbelieved the 
prosecution evidence and acquitted him. 
Thereafter, departmental proceedings were 
instituted against him on the basis of the 
same facts as in the criminal trial and, after 
enquiry, he was dismissed from service. On 
the question whether it was open to the dis- 
missing authority to record a finding con- 
trary to the one in the criminal trial and 
dismiss the appellant:— : 

Held, that under rule 445 the dismissing 
authority was entitled to hold enquiry and 
consider the evidence taken afresh ‘for de- 
ciding as to whether the appellant should 
be retained in service or not, unfettered by 
the finding of the criminal Court, and 

that the dismissing authority did not 
violate any rule or principle of law or any 
principle of natural justice when after giving- 
the appellant full opportunity to have his 
say, it ignored the finding of the criminal 
Court and decided to act on the evidence 
led before it and concluded ‘that he was not 
fit to be retained in service. 

BHAURAO DAGADU v. THE ‘STATE. ' 
DO 14 Bom. L.R. -304. 
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CONSTITUTION OF INDIA, ART. 311— 
See MUNICIPAL Acr (District), S. 46f?), 
74 Bom, L.R. (F.B.) 483. 


— Art, 311(2)—Bombay Civil Services 
ea Amendment) Rules, 1971, R. 16I 
(c-1 . J 

Compulsory retirement of a Government 
servant under the amended rule 161(c-7) of 
the Bombay Civil Services (Seventh Amend- 
ment) Rules of 1971, without giving him 
show cause notice and without holding an 
inquiry, does not violate art. 311(2) of the 
Constitution of India as such retirement 
does not amount to dismissal, removal or re- 
duction in rank. It does not amount to re- 
moval and attract art. 311(2) of the Con- 
stitution merely because his unsatisfactory 
record of service happens to be the cause 
or motive in terms of such Rule when the 
retirement itself cannot be said to be found- 
ed on such record. It also does not amount 
to removal within the meaning of art. 311(2) 
on the ground that the Rules do not pro- 
vide any reasonable minimum period of 
service. 

Rules 161{c-1)} which ensures twenty years’ 
minimum service before -compulsory retire- 
ment cannot be said to be unreasonable. 
VITHALRAO RAMCHANDRA v. THE STATE. 

: 74 Bom. L.R. 523. 


——List I, entry 43. See MAHARASHTRA 
CO-OPERATIVE SOCIETIES AcT. 1960, S 78 
4 Bom. L.R. 351. 


List 1, entry 45. See MAHARASHTRA 
CO-OPERATIVE SOCIETIES ACT. 1960. S 78 
74 Bom. L.R. 351. 


———List Tl. Entry 32—Moharashtra Co- 
operative Societies Act (XXIV of 1961), 


Entry 32 in List II of the Seventh Sche- 


- S$. 78, whether valid. 


' dule to the Constitution’ of India relates to 


co-operative. societies and embraces all the 
co-operative societies including those exclu- 
sively doing ‘the banking business. Urder 
this entry the State Legislature is entitled 
to'make a law with resnect to the co-onera- 
tive societies as regards incorporation, re- 
eulation and winding up and it was com- 
petent to enact the Maharashtra Cn-nperative 
Societies Act. 1960: including s. 78 thereof. 
This legislation in its true nature and char. 
acter is for the purposes governing or con- 
trolling affairs of co-onrerative societies and 
not “banking”. Therefore. the provisinns of 
s. 78 of the Act are a valid piece of legis- 


lation. 
Naapur D.C., Co-op. BANK v. Drv. Jr. 
74 Bom. L.R. 351. 


REGISTRAR. 
CONSTRUCTION OF DOCUMENT— 
Agreement, whether a lease or license. 
‘Intention of the parties to an instrument 
must be gathered from ‘the terms of the 
agreement examined in the light of the sur- 
rounding circumstances, - The description 
given by the parties mav be -evidence of the 
intention but is ‘not decisive. Mere use-of 


lenders ‘Act, 1946, will apply to it. 
K. I. SURATWALLA & Co. v. MAHMUD. 
74 Bom. LR. 131. 


CONSTRUCTION ‘OF STATUTE—English 
decisions “on English Rent Act how far ap- 
plicable to Rent Control Acts in India. 
While’ construing the ‘ provisions’ of rent 
control laws: in ‘India one cannot rely too 
much on the English decisions given under 
the English Rent Act. 
BABHUTMAL vy. LAXMIBAI,. 


74 Bom. L.R. 214. 


~ae l tation Act, 1963, S. 13. 
LIMITATION ACT, 1963, S. 13. 
74 Bom. L.R. 644. 


memmen POSE Office Act, 1898. See 
OFFICE Acr, 1898. 


See 
' Post 

l 74 Bom. L.R. 6.C.) 158. 
CONTRACT ACT (IX of 1872), S. 191. 


See Contract Acr, 1672, S. 194. 
74 Bom. LR. 368. 


mmea, 192, See CONTRACT _ ACT, 1872, 
S: 194. 74 Bom. L.R. 368. 
S, 193, See CONTRACT ACT, 1872, 

74 Bom. L.R. 368. 


S. 194. . 
"194 apa lodging in his 
bank cheque for encashment—Bank send- 
ing cheque to drawee bank for collection— 
Prawee bank failing to make payment— 
Plaintiff suing his bank for amount of 
cheaue—Whéther bank liable to make good 
amount, ° 


a SUDSLILULG @BCWL OL We Plaluu-pliucipal, 

that the acts of the said substitute would 
be binding on the plaintiff-principal and the 
defendant bank was not responsible to the 
plaintiff unless it had received the amount of 
the cheque in its hands and credited the same 
to the account of the plaintiff, and, 

‘that the Gondia ‘branch of the L-Bank 
would be liable to pay the amount ‘to the 
plaintiff as the Gondia branch was consti- 
tuted ‘a substitute agent of the plaintiff in 
the transaction. 
PUNJAB NATIONAL BANK v. 
FIRM ISHWARBHAI,. 

74 Bom. L R. 368. 


CRIMIN 

of 1898), S. 100—Whether 

powers Magistrate to order 

person produced before him. 
Any ‘order made in exercise of the discre- 

tion vested in the Magistrate under s. ‘100 


s. 100 em- 
detention of 


of the Criminal Procedure Code, 1898, is 
subject to the implied proviso that ` the 
order is’ otherwise legal. Therefore s. 100 


of the Code does not empower the Magistrate 
to order detention of the person produced 
before him, if that person has not committed 
and is not likely to commit any oe 

LOKUMAL KISHINCHAND v. 


oncom, 1190 —Whether in inquiry by 
Magistrate under s. 100 he can ask person 
brought before him to execute bond for his 
appearance. 

When an inquiry is made by a Magistrate 
under s. 110 or Chapter VIII of the Criminal 
Procedure Code, 1898, and if any person is. 
either ‘arrested or brought before it, the 


AL PROCEDURE CODE (Act y 


VIVE * 
74 Bom. LR. 290. 


ta 
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CRIMINAL PROCEDURE CODE, S. 110— 
(Contd.) 


Court can, under s. 496 of the Code ask him 
to execute a bond for his appearance. 
SYED CHUNNARSHAH v. STATE. 

74 Bom. L.R. 602. 


o————§, 145. See CRIMINAL PROCEDURE 
Cone, 1898, S. 147. 
74 Bom. L.R. 362. 


~S, 145—Whether expression ‘parties 
concerned in dispute’ in s. 145 limited to 
parties actually concerned in dispute. 
Under s. 145 of the Criminal Procedure 
Code, 1898, the Magistrate must call upon 
the parties not only actually engaged in the 
dispute but must extend his call to all parties 
interested in the dispute and parties who 
claim actual possession of the subject of 
dispute. The Magistrate must, however, act 
with all possible promptness but he is not 
expected to hunt for all parties and make 
them all parties who may be interested in 
the possession of the subject of dispute. 
KHOBRAJI JAIRAM y. VIJAYSINGRAO. 
74 Bom. L.R. 595, 


~N, 147—Whether proceeding under 
s. 147(1) lies where there is dispute as to 
right of worship of deity in temple—Magis- 
trate in such proceeding whether can decide 
dispute merely on basis of affidavits of 
parties. 

A proceeding under s. 147 (J) of the Cri- 
minal Procedure Code, 1898, can validly be 
taken where there is a dispute with regard to 
a right of worship of a deity in a temple. 

The word “land” in s. 147(/) of the Code 
includés a building and a temple is a build- 
ing; it is, therefore, covered by “land” in 
s. 14771). The right to worship is a right 
to use the temple in a particular manner, 
and therefore, the right to worship must in- 
evitably become a part of the. right to use 
land within the meaning of s. 147(J). 

In a proceeding under s. 147(/) of the 
Criminal Procedure Code, 1898, it is not per- 
missible for the Magistrate to decide the dis- 
pute before him merely on the basis of the, 
affidavits filed by the parties without record- 
ing such evidence as the parties choose to 
tender before him. 

CHINNUBHAI vy. DHANYAKUMAR. 
74 Bom. L.R. 362. 


. 147—Whether proceeding under 
s. 147 can be disposed of on affidavits alone. 
Proceedings under s. 147 of the Criminal 
Procedure Code, 1898, cannot be disposed 
of by the Magistrate merely on affidavits of 
the parties ‘but he must take evidence as 
laid down in's. 147(1A) of the Code. 
PUNJABRAO LAXMANRAO v. JANRAO. 
74 Bom. L.R. 581. 


~N, 154—Corroboration by First In- 
formation Report—Recording of First Infor- 
mation Report commenced before investigat- 
ing officer left-police station for inquiry and 
_ not completed before his return—Whether 


GENERAL INDEX. 


871 


CRIMINAL PROCEDURE CODE, S. 154— 
(Contd.) ' 


such First Information Report hit by s. 162, 
Criminal Procedure Code-—Evidence Act, 
1872 (Act I of 1872), Sec. 145. 

The giving of the first information and re- 
cording the same under s. 154 of the Cri- 
minal Procedure Code, 1898, is a continu- 
ous process. The nature of that process can- 
not be altered by reason of the fact that the 
investigation might have commenced at an 
intermediate period, before the recording of 
the first information was completed unless 
there is definite evidence to show that what 
was stated or recorded after the period of 
investigation had commenced was ascribable 
to some inquiry made in the meantime by a 
police officer investigating the offence. 

When a document like the first informa- 
tion report is intended to be used for the 
purpose of corroborating a witness, and not 
for the purpose of contradicting him, no 
question of showing that document to him 
in the manner contemplated by s. 145 of the 
Indian Evidence Act, 1872, or of giving him 
an peoria to explain the same, arises 
at all. 

HAKAM MAHOMED v. THE STATE. 
74 Bom. L.R. 117. 


mmm, 162. See CRIMINAL PROCEDURE 
Cope, 1898, S. 154. 
74 Bom. L.R. 117. 


m, 252——-Whether under s. 252 
necessary for Magistrate to take evidence of 
complainant. 

Under s. 252 of the Criminal Procedure 
Code, 1898, the Magistrate need not proceed 
to take the evidence of the complainant but 
he must proceed to take such evidence as 
may be produced by the complainant in sup- 
port of his case. 

The hearing of the complainant contem- 
plated in the section does not necessarily 
mean his examination and his giving evi- 
dence. It may at the most perhaps mean a 
‘granting of audience. 

CHARANJEET SINGH v. STATE. 
l 74 Bom. LR. 599. 


m 252-——Magistrate before framing 
charge in po oreanps under s. 252(1) must 
ask complainant whether he desires more 
witnesses to be examined-~Result of failure 
to do so. 

In proceedings instituted under s. 252(/) 
of the Criminal Procedure Code, 1898, the 
fact that the complainant does not keen all 
his witnesses present when the accused ap- 
pears before the Magistrate, does not neces- 
sarily mean that he does ‘not want to exa- 
mine all his witnesses. Therefore, the Ma- 
gistrate before closing the evidence before 
framing a charge, must ask the complainant 
if he wants more of his witnesses to be exa- 
mined to, support his complaint. Failure on 
the part of the Magistrate to do so will re- 
sult in non-compliance with the requirement 
of s. 252(/) of the Code. 

YASHODABAI KESHAV vy. BHASKAR. 
74 Bom. L.R. 717. 


KASH IKA. 7 
"74 Bom. LR. 742. 


w 


———— =o. 427—Discretion of High Court. 

- Tt is in the discretion of the High. Court to 
exercise the power under s. 427 of the Cri- 
minal Procedure Code, 1898. and an appli- 
cation under s. 427 is made by the State and 
never by the accused. This section is meant 
not for the protection of the accused but 
to enre that the accused against whom an 
anreal might have been. filed might not ab- 
scond during the pendency of the ‘appeal. 
A. H SATRANJIWALA V. ‘STATE OF MAHA- 


RASHTRA, 
Ta ‘Bom. LR. 742. 


————§. 488— Magistrate anderia medical 
examination of the petitioner without obtain. 
ine her ‘consent, after passing maintenance 
order, on alleeation of adultery. 

Where the Magistrate in order to find out 
whether the petitioner’ had committed ‘ any 
act of adultery after the order for mainte- 
nance was passed in her favour under s. 488 
of the Criminal Procedure Code, 1898, pas- 
sed an order compelling her to submit ber- 
self to medical ‘examination without ob- 
taining her consent, it was held that such 
an order contravened the fundamental right 
gnaranteed by art 21 of the Constitution of 
India ‘and was liable to be set aside. 
SULABAI y. JAGANNATH.” 

` 74 Bom. LR. 295; 


(pores! 488— Standard of proof: that 
parties to proceeding validly :married, what is. 

In a proceeding under s-,488 of the Cri- 
minal Procedure Code, 1898, the standard of 
proof that the parties to. the proceeding are 
validly-married need not be so high as in a 


d RASHTRA, 


Held, that the reasons given tor the exa- 
mination of the Minister on commission 
were not good reasons at all for dispensing 
with his: attendance under s. 503 of the 
Criminal Procedure Code, and 

that, therefore, he should be examined in 
Court. 
GULABRAO WAMANRAO vy. S. D. RAJE. 

74 Bom. L.R. 720. 


————S, 561A—Criminal appeal disposed 
of on merits by High Court having jurisdic- 
tion and rules: of natural justice not violated 
-——-Whether judgment or order disposing of 
appeal can be reviewed by High Court 
under s. 561A. 

Where a criminal appeal has been. dispos- 
ed of on‘ merits by a Judge or a Bench of 
the High Court having jurisdiction to do so 
and there is no violation of the principles 
of natural justice, the judgment and order 
‘disposing of the appeal is final and is not 
liable to be reviewed or interfered with by 
the High Court under s. 561A of the Cri- 
minal Procedure Code, 1898, although the 
same might have been. pronounced without 
the accused or his advocate being present 
either at the hearing of the appeal or at the 
time of the judgment and sentence. 

Under s. 561A of the Code or otherwise, 
there is no inherent power in the High Court 
to review or reconsider a previous judgment 
of the High Court in a criminal matter ex- 
cept where the previous judgment was pro- 
nounced without jurisdiction or in violation 
of the principles of natural justice or, pos- 
sibly, in a case where it was obtained by an 
abuse of the process of the Court which 
would really amount to its being, without 
jurisdiction. 

Ass Fhe SATRANJIWALA V. STATE OF MAHA- 
74 Bom, L.R. 742. 


rw, 


1972.] 


CRIMINAL TRIAL—High Court whether 
can interfere with order of acquittal in -ab- 
sence of error of law or point of law. 
The High Court in the absence of any 
error’ of ldw or point of law cannot reap- 
praise the evidence or reverse the finding of 
fact on which an order of acquittal is based 
non can it order, retrial when such an order 
would be tantamount to converting acquittal 
into conviction. 
WADILAL DAMODAR v. JOSEPH PAUL. 


74 Bom. L.R. 752. 


CUSTOMS ACT (LII of 1962), S. 110: 
See Customs Act, 1962, SS. 135, -137. 


74 Bom. L.R. 391, 


————S. 124. See Customs Act, 1962, 
SS, 135, 137, a 
74 Bom. L.R. 391. 


————S. 127. See Customs Act, 1962, 
SS, 135, 137. 
fe 74 Bom. E.R. 391. 


——-_——-§S. 135, 137—Constitution of India, 
Art. ge neta ss. 135 .& ‘137 violate 
art. 14. — 

Sections 135 and 137 of the Customs Act, 


1962, do not violate art. 14 of the Consti- | 


tution of India and are valid, o 

Per Chitale J. “The provisions of the 
Act with regard to adjudication proceedings 
indicate that the. Customs Officers must first 
give the person concerned or the owner of 
the goods in question an opportunity to show 
that they (goods) are not smuggled goods. 
There is really no occasion to sanction pro- 
secution unless this is done, If in a parti- 
cular case prosecution is sanctioned before 
giving the owner or the person . concerned 
the opportunity mentioned above, that would 
be a case of improper or mala fide exercise 
of the discretion, and the particular sanction 
can be challenged on the ground of mala 
fides. © Sanctioning authority cannot. grant, 
sanction without giving the .person concerned 
or the owner of the goods in question ‘the 
opportunity mentioned above, merely be- 


cause there is no express provision in the . 


Act against adopting such .a course, for the 
obvious reason, that the scheme of the Act 
disclosed by its provisions makes it abun- 
dantly clear that unless the Customs Officers, 
after hearing: the person concerned or the 
owner of the goods in question, get it con- 
firmed that the goods in question are smup- 
gled goods, the question of punishment or 
Its adequacy cannot arise. After it is de- 
finitely ascertained on inquiry contemplated 
by the provisions of Chapter XIV of the 
Act—particularly s, 124—that the goods in 
question are smugeled goods, the Customs 
Officers are required to consider the ques- 
tion of punishment, confiscation and penalty 
—adjudication proceeding for which are ob- 
ligatory-~are to be adjudged and in the case 
of grave offences action under s. 137 read 
with s. 135 is to be resorted to.” 

Per Nathwani J. “Tt appears to my mind 
that neither s. 127, nor the opening words 
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CUSTOMS ACT, SS, 135, 137—(Contd.) 


of s. 135, nor s. 124 read with s. 110(2), on 
a proper construction thereof, even impliedly 
require confiscation of goods or imposition 
of penalty before criminal prosecution is 
sanctioned by the Customs Officer. How- 
ever desirable such a course may be, I find 
it difficult to spell out such a meaning from 
the reading of the said sections. Section 127 
and the opening words of s. 135 show that 
the power to prosecute may be exercised 
after the confiscation of goods and imposi- 
tion of penalty and in this way criminal pro- 
secution is ‘an additional remedy for effec- 
tively preventing smuggling of goods, but 
these provisions do not make an adjudication 
of confiscation or imposition of penalty a 
condition precedent before exercise of discre- 
tion by the Customs Officer concerned to 
grant sanction under s. 137 and thus the re- 
medy under s. 135 may be in the alternative 
to the confiscation of goods or imposition 
of penalty.” - l 


: JAYANTILAL KALIDAS y. THE STATE.. 


4 Bom. L.R. 391. 


DARKHAST— Darkhast disposed of without 
fault of decree-holder—Subsequent darkhast 
' by’ decree-holder whether a continuation of 
previous darkhast. 

In a darkhast filed in 1929 by a decree- 
holder against the :judgment-debtor, the lat- 
ter’s three survey numbers were attached and 
brought to sale. Another decree-holder in 
1932 filed a darkhast acainst the same judg- 
ment-debtor and attached another survey 
number and claimed rateable distribution of 
the aforesaid three survey , numbers. This 
darkhast, was however disposed of without 
any fault of the decree-holder, In a subse- 
anent darkhast filed ‚in 1942 bv the latter 
decree-holder.: before the darkhast filed in 
1929 was disposed of, he. praved that the 
above three survev numbers should be at- 
tached and sold and the proceeds rateably 
distributed. On the judgment-debtor con- 
tending that the darkhast filed in 1942 was 
time-barred. the question arose whether the 
‘ darkhast filed in 1942 was in continuation 
of the darkhast filed in 1932:— 

Held that the darkhast filed bv the decree- 
holder in 1942 was in continuation of the 
darkhast filed in 1932 and he was entitled to 
rateahle distribution of the proceeds from 
the sale of the three survey numbers. 
SAKHARCHAND BHUKANDAS v. PuNTU,. 

“74 Bom. L.R. 709. 


. DISMISSAL OF EMPLOYEE. See EM- 
PLOYER AND EMPLOVER. 
! 74 Bom. LR. FB.) 483. 


` 


‘DOMICILE OR NATIONALITY CERTI- 


| FICATE—State Government whether com- 


petent to give’directions for cancellation of 
such certificate. 

Once, the facts establish that a person is 
a citizen of India under art. 5 of the Con- 
stitution of India, it is only the Central Gov- 
ernment which has jurisdiction to decide the 
‘question whether he has acquired a foreign 





rth et a _— 


MUNA UN IVA LAVINALAAL CDNA E” 


CATE—=( Contd.) 


citizenship. Unless the Central Government 
decides this question as provided by rule 30 
of the Rules framed under the Citizenship 
Act, 1955, such a person cannot be treated 
as a foreigner and cannot be deported from 
the territories of India. 

Issuing of a domicile or dation certi- 
ficate, which consists of important legal evi- 
dence of nationality, citizenship and domicile 

of a person, is a judicial function. If there 
is something wrong with a certificate issued 
by an Executive Magistrate, the District Ma- 
gistrate can call for the papers and see whe- 
ther the order was properly passed under 
s. 435 of the Criminal Procedure Code, 1898, 
and, if he is satisfied that the certificate was 
wrongly or illegally issued, he should make 
an application to the High Court under 
s. 439 of the Code. It would not be ‘proper 
for the General Administrative Department 
of the State Government to give directions 
to the District Magistrate to cancel a certi- 
ficate issued by the Executive Magistrate. 
KEKHASARCO SORABJI v, THE STATE. 

74 Bom. L.R. 271. 


EAST INDIA COTTON — ASSOCIATION 
LTD. BYE-LAW 38 (A)—ArbDitration Act 
(X of 1940), Sec, 2(a})—Cotton contract 
between parties not members of Association 
—Contract subject to Bye-laws of Associa- 
tion—Whether any clause of Bye-law 38(A) 
applicable to contract. 

Whenever a contract, or an agreement 
states that it is subject to the Bye-laws of 
the East India’ Cotton Association Ltd. or 
that it is subject to the East India Cotton 
Association arbitration or contains words or 
abbreviations to the similar effect, all the 
Bye-laws of the Association relating to arbi- 
tration would get incorporated in the con- 
tract or agreement as if they had been bodily 
or verbatim copied out therein. If that con- 
tract or agreement is a written contract, a 
written agreement of ‘arbitration as defined 
in clause (a) of s. 2 of the Arbitration Act, 
1940, would result, provided any of the sub- 
clauses of Bye-law 38(A) of the Bye-laws of 
the East India Cotton? Association Ltd. is 
applicable. 

A cotton contract was entered into be- 
tween two.parties who were not members of 
the East India Cotton Association Ltd., one 
of the terms of which provided that the 
contract was subject to the Bye-laws of the 
Association. On a dispute between the 
parties which arose out of and was in rela- 
tion to the contract, one of the parties to it 
claimed that the dispute be referred to arbi- 
tration in accordance with the Bye-laws of 
the Association. The other party contended 
that there was no arbitration agreement be- 
tween them contained in the contract. There 
was, however, no dispute between the parties 
that the Bye-laws of the Association had be- 
come: incorporated into the contract. On 
the question whether any of the sub-clauses 
(a) to (e) of Bye-law 38(A) applied to the 
instant case;— 


HAD IL UNDLA UV ALY AOIOIV UAL LLLI 


LTD. BYE-LAW 38(A)—(Contd.) 


Held, on the construction of Bye-law 38(A) 
that the contract fell within sub-clause (e) 
of that Bye-law, and 

that, therefore, there was a valid written 
arbitration agreement between the parties as 
contemplated by s. 2(a) of the Arbitration 
Act, 1940. 

ARTHUR & Co. v. SHAMJE KALIDAS. 
74 Bom. L. R. (0.C.J.) 280. 


EMPLOYEES’ STATE INSURANCE ACT 
(34 of 1948), S. 2(12)—Whether expression 
“were working on any day of the preceding 
twelve months’ mean working together at 
the same time on any day 

Section 2(12) of the Em mployees State In- 
surance Act, 1948, before its amendment by 
Act 44 of 1966, did not require that twenty 
or more persons should be working at one 
and the same time. ‘Therefore, if twenty or 
more employees work in batches of less than 
twenty in different shifts on any day of the 
preceding twelve months, they could be said 
to be working on the premises on a day con- 
sisting of 24 hours and the premises would 
fall within the definition of the word “‘fac- 
tory” contained in s. 2(72) of the Act. 
AMERICAN EXPRESS v. E.S.I. CORP. 

4 Bom. L.R. 138. 


— sS. 2(8), 66—Workmen’s Compen= 
sation Act (VHI of 1923} Sec. 3(1) 
—Factories Act (LXIII of 1948), Sec. 21(1) 
—Safeguard provided in power press wil- 
fully removed by _workmen—Corporation 
set up under Act ‘XXXIV of 1948 paying 
compensation to workman injured by such 
removal of safeguard—Whether Corporation 
has right of indemnity under s. 66 of Act— 
“Employment injury,” what is under s. 2(8). 

Under ss. 2(8) and 66 of the Employees’ 
State Insurance Act. 1948, read with s. 3(7) 
of the Workmen’s Compensation Act, 1923, 
in cases in which compensation cannot be 
adjudged in favour of a workman by reason 
of situations mentioned in the proviso to 
s. 3(D of the latter Act, the workman can- 
not be said to have sustained “emnloyment 
injury.” Therefore, in such cases there can 


«be no right of indemnity in favour of the 


Corporation under s. 66 of the Employees’ 

State Insurance Act in respect of pavment 

of compensation made by it tọ an injured. 

workman. 

I. C. T. WORKS v. EMPLOYFES’ S. I. Corp. 
74 Rom. LR. 61. 


EMPLOYER AND EMPLOYEE— Dismissal 
of servant. 

Cases of dismissal of servants would fall 
into four categories. There are, in the first 
instance, cases in which “persons employed 
in civil capacities under the Union or a 
State” are dismissed, removed or reduced 
in rank in violation ‘of art. 311(2) of the 
Constitution of India. Such cases stand apart 
and constitute an exception to the normal 
rule that no declaration to enforce a contract 
of personal service will be granted.. Orders 
passed in violation of art. 311(2) are null 
and void, not merely wrongful. The second 


T 


th 
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EMPLOYER AND EMPLOYEE—(Contd.} 


category is’ of cases in which an industrial 
worker is dismissed in violation of the provi- 
visions of an Industrial law. The Labour 
Court or the Industrial Tribunal is entitled, 
im appropriate cases, to order reinstatement 
of the worker. The third category comprises 
cases where the person who is dismissed from 
service is entitled to an office or status 
under a statute, and the order of dismissal 
affects that status. The fourth category of 
cases are cases in which a statutory body 
acts either in breach of the statute or in 
breach of the rules and regulations framed 
under the statute. Cases falling in this class 
depend for their decision on the considera- 
tion whether the order passed by, the statu- 
tory body is in breach of a mandatory obli- 
gation Imposed by the statute or whether the 
breach complained is of a mere rule or re- 
gulation relating to the conditions of service, 
If the breach is of a mandatory obligation 
imposed by the statute, the order of dismissal 
would be’null and void and not merely 
wrongful. © As a consequence, the employee 
would be entitled to be reinstated in service 
and to past salary. On the other hand, if 
the breach complained of is of a mere rule 
or regulation, the employee would be en- 
titled only to a declaration that the dismissal 
is wrongful and to damages by way of salary 
for the period of notice, even if the rule 
or regulation constitutes a term or condition 
of his service and even if it is worded in 
language of mandatory import. In the ab- 
sence of a statutory provision showing that 
the master is under a restriction as to the 
kind of contract which he can make .with his 
servant and in the absence of a provision 
showing that the statute obliges the master 
to comply with such a rule of regulation if 
he wants to dismiss a servant, the rule or 
regulation would be administrative in nature, 
not capable of being specifically enforced. 
MADHAV v. SANGAMNER MUNICIPALITY. 

74 Bom, L.R. (F.B.) 483. 


ENGLISH COURTS OF CHANCERY— 
Cases decided in, whether apply where Evid- 

ence Act applies. is 
Cases in the English Courts of Chancery, 
have no application to the law of India as 
laid down in the Indian Evidence Act;- 1872, 
BELAPUR Co. v. MAH. STATE FARMING Corp, 
74 Bom. L.R. (0.C.J.) 246. 


EVIDENCE ACT (I of 1872),SS. 24-26— 
Extra-judicial confession, evidentiary value 
of. ‘See CONFESSION. 74 Bom. L.R. 299, 


n 41—Judgment in rem. 

A judgment by a District Judge in the exer- 
cise of the jurisdiction conferred upon him 
by the Hindu Marriage Act, 1955, falls within 
the perview of s. 41 of the Indian Evidence 
Act, 1872, and the decision given in the exer- 
cise of such jurisdiction is conclusive not 
only against the parties to the proceeding 
but against the whole world i.e. such a judg- 
ment would operate as a judgment in rem. 
SUHAS MANOHAR yv. MANOHAR -SHAMRAO. 

74 Bom. L.R. 414, 
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EVIDENCE ACT, SS. 67, 68—Whether 
original of public document can be admitted 
in evidence without proving its execution. | 
. If the original of a public document 1s 
sought to be tendered in evidence, it must be 
proved in the manner required by law as any 
other document required to be proved under 
ss. 67 and 68 of the Indian Evidence Act, 
1872. 
C. H. SHAH y. MALPATHAK. 

4 Bom. L.R. (0O.C.J.) 505. 


m, 75, See EVIDENCE ACT, 1872, 
SS. 67, 68. 74 Bom. L.R. (0.C.J.) 505. 


SS, 91, 92—Whether expression 
“terms” in ss. 91 & 92 has application to 
provision in nature of condition precedent to 
existence or formation of contract—Extrinsic 
evidence under proviso (6) to s. 92 when 
admissible, 

The expression “terms” in ss. 81 and 92 of 
the Indian Evidence Act, 1872, must relate 
to’ statements, assertions or Tepresentations 
contained in a written contract which relate 
to the subject-matter of the contract and to 
something to be done or not to be done 


_under the contract, and has no application to 


a provision in the nature of a condition pre- 
cedent to the very existence or formation of 
a contract. 

Extrinsic evidence is admissible under pro- 
viso (6) to s. 92 of the Indian Evidence Act 
for the purpose of finding out the meaning 
of the words which have actually been em- 
ployed, or in order to translate the language 
of the document by assigning a definite 
meaning to terms capable of such explana- 
tion with a view to arrive at the true effect 
of the transaction in question in cases in 
which the words used are such that one might 
suspect that they do not convey the intention 
correctly, or there is some doubt as to what 
the words mean or how they are to be ap- 
plied to the circumstances of the writer or 
to the facts existing at the time when the 
document was executed. 

- Under English law, even in cases in which 
the expression used in a signed document 
is “subject to a written contract” or other 
equivalent expression, it would be open to 
the Court, and it would be its duty. to ex- 
tract the intention of the parties and to see 
whether there is cogent evidence to indicate 
that the parties intended a binding contrac- 
tual obligation to come into existence even 
before a formal document was executed. The 
position in regard to the admissibility of such 
extrinsic evidence under proviso (6) to s. 92 
of the Indian Evidence Act is the same as 
in English law. 
P. B. BHAT yv. V R. THAKKAR. 

74 Bom. L.R. (0.C.J.) 509. 


m, 91. See EVIDENCE Acr, 1872, 
S. 92, 74 Bom. L.R. (0.C.J.) 246. 


on, 92 d mbit of proviso (6) to 
$. 92—In what cases is extrinsic evidence ad- 
missible as an aid to interpretation of docu- 
m as: contemplated by proviso (6) to 
S. 92. 


BVIDENUCE AUL, 3S. ¥Ye—(Conia.) 


The fundamental rule of construction of 
a document is to ascertain the intention of 
the parties to it from the words used in the 
document which is considered to be the writ- 
ten declaration of the mind of the author. 
If the words are clear in expressing: that in- 
tention and the language applies to existing 
facts, extrinsic evidence is not admissible for 
construing the deed or for ascertaining the 
real intention of the parties, e.g. surround- 
ing circumstances cannot be considered with 
a view to holding that a document which is, 
on the face of it, a sale deed was intended 
to operate as a mortgage. If, however, the 
words are such that one may suspect that 
they do. not convey the intention correctly, 
or there is some doubt as to what the words 
mean or how they, are to be applied to the 
circumstances of the writer or to the facts 
existing at the time’ when the document was 
executed, extrinsic evidence is admissible 
under proviso (6) to s. 92 of the Indian Evi- 
dence Act, 1872. In such cases, extrinsic evi- 
dence is, admissible, for the purpose of find- 
ing out the meaning of the words.which have 
actually been employed, or in order to trans- 


late the, language of the document by assign- ` 


ing a definite meaning to terms capable of 
such explanation or by connecting them with 


the proper, subject-matter, or for the purpose | 
light .on the meaning of the ? 


of throwing 
words used ‘with a view to arriving at the 
true effect of the transaction to which the 
document relates. 

In view of s. 92 of the Indian Evidence 
Act, oral evidence cannot be admitted to 
contradict, vary, add to or subtract from the 
terms of the document, as far as the parties 
to that document are concerned. «°°, 
; Cases in the English Courts of Chancery 
have no application to the law of India as 
laid down in the Indian Evidence Act. 

- The subsequent conduct of the parties is 
not relevant or admissible for the- purpose 
of construing a written document, Therefore 
extrinsic evidence as to what transpired sub- 
sequent to a written contract is not admis- 
sible for ascertaining -its terms. 
. ‘Proviso (6) to s. 92 of the Indian Evidence 
Act is a substantive provision laying down 
the law relating to the admissibility of ex- 
trinsic. evidence as an aid to the construction 
of a document in cases in which it is neces- 
sary to find out.-how the document is’ related 
to existing facts. The proviso cannot, there- 
fore, be construed as being an exception to 
s. 92 of the Act and controlled by the main 
part of that section, or even as being a saving 
clause to the substantive portion’ of that 
section. Ss 
BELAPUR Co. v. MAH. STATE FARMING CORP. 
74 Bom. L.R. (0.C.J.) 246. 


SS. 93-98. See EVIDENCE ACT, 
1872, S. 92) 
74 Bom. L.R. (0.C.J.) 246. 
—S, 114—Drawing an adverse infer- 
ence by Court. Í 
Where a party refuses to submit to.a me- 
dical examination in a case where the whole 


' letter —W hether Court 





e 


BYIMDINUD AWA, Da Lami, 


case depends on the state of his or her mind 
or body, it will be open to the Court under: 
s..114. of, the Indian Evidence Act, 1872, to 
draw an adverse inference or presumption 
against the recalcitrant party. The adverse 
inference that may be drawn by any Court 
is. from the circumstances of each case and 
having regard to the refusal to let the best 
evidence being brought. before the Court. 
SULABAI v. JAGANNATH. 

l 74 Bom. L.R. 295, 


mee, 114, il. (¢)—Endorsement of 
refusal made by postman on registered 
can draw presump- 
tion that endorsement made correctly by 
postman-—-General Clauses Act (X of 1897), 
SEC ' 

An endorsement made by a postman on 
the cover of a registered, letter : containing 
a notice, that the letter was refused, entitles 
the Court. to hold under the presumption in 
illustration (e) of s. 114 of the Indian Evi- 
dence: Act, 1872, that the endorsement was 
made by the postman and it was correctly 
made. If, however, there is.some evidence 
to rebut this presumption a different finding 
will follow, 3 
SHAMSADBI NAGA y. GUNVANTIBAI. > 


a "14 Bom. L.R. 723. 


m,  123--When can Government 
laim privilege regarding non-production of 
document, ' a aes 

It is ‘not a sufficient ground that docu- 
ments are “State documents” 
or are marked “confidential” for a -privilege 
to be claimed in respect of such documents 
by’ the Government. It would also not be a 
good ground, if they are produced, ‘the con- 
sequence might involve the department of 
the Government in Parliamentary discussion 


or in public criticism, or might necessitate ` 


the attendance or otherwise of officials who 
have pressing duties ‘elsewhere. Neither 


‘would it be a good ground that production 


would tend, to expose a want of efficiency 
in the administration or tend to lay. the de- 


‘partment open to claim for compensation. 


it is not enough that the minister of the de- 
partment does not want to have the docu- 
ment produced. The minister, in deciding 
whether it is. his duty. to object, should bear 
these considerations in mind, for he ought 
not to take. the responsibility of withholding 
production except in a case where the pub- 
lic interest would otherwise be damnified, 


‘where disclosure would be injurious to na- 
, tional defence, or to good diplomatic rela- 


tions, or where the practice of keeping a class 
of documents secret is necessary for, the 
proper functioning of the public service. 
JAGGANNATH DWARKANATH v. STATE. __ 
74 Bom. L.R.: 320. 


ea. 123—Government servant com- 
pulsorily retired under rule _161(c-1) of 
Bombay Civil Services Rules, 1959-—~Whe- 


ë. t 
, 


_ther State. bound to disclose: materials on 


which order made, 


or “Official” ‘ 


È 
a 


w 


wr 
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EVIDENCE ACT, S. 123—(Coritd.) - 


When an order under rule 161 (col ) of 
the Bombay Civil “-Services Rules, 1959, is 
challenged before the High Court in a peti- 
tion under art. 226 of the Constitution of 
India, it is the duty of the State to satisfy 
the Court that it formed an opinion. 'that it 
was not in:the public interest to continue the 
petitioner in service on the basis: of some 
material which ‘can be considered to be re- 
levant material.. The State cannot tell the 
Court: “I have compulsorily ‘retired this 
Government servant on the basis of material 
which I cannot -be compelled to disclose to 
the Court.” 

The privilege of non-disclosure of ach 
material cannot be claimed by the State 
under s. 123 of the Indian ' Evidence Act, 
1872, while opposing a petition under art. 
226 of the Constitution without even placing 
‘before ‘the Court sufficient materials to up- 
hold the plea of privilege. 

DATTARAM SADASHIV y, THE STATE. 
74 Bom. L.R. 550. 


—~——-§, 145, 

When a document like the first: ‘informa- 
tion report is intended to be used for the 
purpose of corroborating a witness, and’ not 
for the, purpose of contradicting him, no 
question of showing that document to him 
in the manner contemplated by s. 145 of 
the Indian ‘Evidence Act, 1872, or of giving 
him, an “opportunity to explain the same, 
arises at all. 


| HAKAM MAHOMED v. THE STATE. 


74 Bom. ER. 117. 
EXTRA-JUDICIAL ‘CONFESSION. See 
CONFESSION. 

74 Bom. LR. 299, 


FACTORY, meaning of. See’ EMPLOYEES’ 
STATE : INSURANCE Act, 1948,°S, 2(12). 
74 Bom. L.R.. 138. 


FIRST INFORMATION. 
CRIMINAL PROCEDURE CODE, 
ae 74 Bom. LR. 117. 


GENERAL CLAUSES ACT (X of 1897); 


S. 9 ‘Ds -See LIMITATION Acr, 1963, 
SS. 18, 12. 


.1 ` 74 Bom. LR. 647: 


HIGH -COURT, ‘ Admiralty jurisdiction. 
See COLONIAL - COURTS OF ADMIRALTY 


' REPORT. See 


(INDIA) ACT. 
74 Bom. L.R. 514. 
-Interference with . order of , trial 
pity See (CRIMINAL TRIAL. 

Tya Sk oy mind Bom. , LR. 782. 
HINDU LAW. ond lave? no ie no 
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$: uaaal Separation. See HINDU | „MARRIAGE 
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HINDU MARRIAGE ACT (XXV of1955), 
S. 9—Petition for restitution of cone 
rights—Whether initial burden of 
proof. rests on, pétitioner—Admission by op- 
ponent that he or she lives apart from peti- 
tioner. whether amounts to withdrawal from 
society. 

‘In a petition filed under s. 9 of the Hindu 
Marriage Act, 1955, for restitution of con- 
jugal rights, the initial burden rests on the 
petitioner to show that the other side had 
withdrawn from his or her society and there 
was no reasonable excuse for the same. 
This initial burden is however light as the 
petitioner has only to show that the other 
side is not residing with him or her for no 
fault of his or hers and that there was no 
apparent reason for the other party to with- 
draw himself or herself from the society of 
the petitioner. 

-A mere admission by the opponent that he 
or she is living away from the petitioner will 
not entitle the petitioner to get a decree 


straightaway, as mere staying away will not 


amount to withdrawal from the society. 
RATNAPRABHABAIL y. SHESHRAO, 
74 Bom, L.R. 434. 


——~§, 9(1}—Indian Evidence Act (I of 
1872) Sec., 41—Civil Procedure Code (Act V 
of 1908), O. XXIU—Judgment of Court ex- 
ercising jurisdiction under Hindu Marriage 
Act whether falls within purview of s. 41, 
Indian Evidence Act-—Applicability of 
O. XXII, -Civil Procedure Code to petitions 
under Hindu Marriage Act. 

A judgment by a District Judge in the 
exercise of the jurisdiction conferred upon 
him by the Hindu Marriage Act, 1955, falls 
within the purview of s. 31 of the Indian Evi- 
dence Act, 1872, and the decision given in 
the exercise. of ‘such jurisdiction is conclu- 
sive not only against the parties to the pro- 
ceeding but against the whole world i.e. such 
a judgment: would operate as a judgment 
in rem., ,. 

Whenever a party to a suit or proceeding 
under any of the provisions of the Hindu 
Marriage Act, 1955, dies, the steps which are 
required to -be taken under O.XXD of the 
Civil Procedure Code, 1908, must also be 
taken in these suits or proceedings and if 
such steps are not taken, then the suit or 
‘proceeding will be visited with the same con- 
sequences: which any -other suit would be 
visited with. If, therefore, the right to con- 
tinue an appeal does not survive; the sole 
respondent in the matrimonial proceeding 
having : died, then the appeal as a natural 
The effect of this 
abatement would be that the judgment given 
by the Court below between the parties be- 


comest final.-and : conclusive as between the 


parties anti or their representatives in in- 
ety ds anes ean a 
SUHAS! MANOHAR: Ye MANOHAR SHAMRAO, ’ | 

74 Bom. L.R. 414. 
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jugal rights. The wrong or disability refer- 
red to in s. 23(1) (a) must be a “wrong or 
disability for the purpose of such relief” as 
the petitioner wants in the petition then be- 
fore the Court and not the wrong of the 
petitioner which was the subject-matter of 
the previous petition for judicial separation 
or restitution of conjugal rights. 

The ‘respondent wife obtained a decree 
against the’ petitioner husband for judicial 
separation under s. 10(7)}(a) and (b) of 
the Hindu Marriage Act, 1955, on the ground 
of desertion and cruelty. Thereafter the peti- 
tioner filed a petition under s. 13(/A)’ of the 
Act for divorce on the ground that there 
was no resumption of cohabitation between 
the parties for a period of two years or up- 
wards after the passing of the decree.- The 
trial Judge held that as the petitioner had 
failed to assure the respondent that his pre- 
vious cruelty would cease and’ that he-would 
treat her well and ask her to come back and 
stay with him, he was taking. advantage of 
his own wrong and was, -therefore, not’ en- 
titled to relief under s. 13(7A):— 

Held, that it was not possible to spell out 
under s. 13(/A) any obligation against the 
petitioner to give an assurance to respondent 
as stated by the -trial Judge, ' 

that all that s. 13(/A) required was -that 
in fact there was no resumption of: cohabita- 
tion between the parties: for,a period of two 
years or upwards after the passing of the de- 
cree for judicial separation, and 

that as this condition was satisfied in the 
‘present case, the petitioner was entitled to 
get the relief of divorce under s. 13(1A). 
MADHUKAR BHASKAR y. SARAL. 

i 74 Bom. LR. 496. 


ene , 1. Sée HINDU MARRIAGE ACT, 
1955, S. 9()._ 74 Bom. L.R. 414. 


23. See HINDU MARRIAGE ACT, 


74 Bom. L.R. 434. 
74 Bom. L.R. 496. 


mone Y 
1955, S. 9, 


suit properties by will. The defendants, on 
the other hand, submitted inter alia ‘that 
Ramchandra being the sole surviving co- 
parcener of a joint Hindu family had a right 
to dispose of the suit properties by will. It 
was held,— 

(1) that by virtue of ss. 2 and 3 of the 
Hindu Women’s Right to. Property Act, 1937, 
the plaintiff-widow got the same interest in 
ae joint family property as her husband 

a 

(2) that such interest, unless it was deter-- 
mined- by partition, was a fluctuating one’ 
liable to increase or decrease according as - 
there were deaths or births in the family; 

(3) that Ramchandra’ s right as the sole 
surviving coparcener in the coparcenary pro- 
perty was not absolute after the passing of 
the. Act; and 

(4) that, therefore, it was not competent 
to him to dispose of the joint family pro- 
perty by will. 

TUKARAM HARI ye MATHURABAI. 
74 Bom. L.R. 184. 


HINDU WOMEN’S RIGHT TO PRO- 
PERTY ACT (XVIH of 1937), SS. 2, 3. 
‘See Hinpu Law, WILL. 

74 Bom. L.R, 184. 


HYDERABAD ABOLITION OF INAMS 
AND CASH GRANTS ACT (Hyd. VIII of 


1955), - S, 2A(2)—Whether Officer on 
Special Duty can decide appeal under 
5S.. 2A (2). 


Under s. 2A(2) of the Hyderabad Aboli- 
tion of Inams and Cash Grants Act, 1955, 
the only authority to decide an appeal is 
the. State Government. The State Govern- 
ment cannot delegate this power to the 
Officer on Special Duty. 

Merely signing below notes or agreeing to 
a note put up by a subordinate officer can- 
not be said to be a proper or fair or-reason- 
able way of deciding an appeal under s. 2A 
of the Act. 

GANESHRAO KISHANRAO v. DEVISINGH. 


å Bom. L.R. 316. 


wA 
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HYDERABAD HOUSES (RENT, EVIC- 
TION AND LEASE) CONTROL ACT 
(XX of 1954), S. 15 —Whether notice de- 
termining tenancy necessary before landlord 
can obtain posséssion of premises from 
tenani. 

Under the Hyderabad Houses (Rent, Evic- 
tion and Lease) Control Act, 1954, deter- 
mination of tenancy by notice is necessary 
before the landlord can obtain- possession of 
the premises from his tenant under s. 15 of 
the Act, 

JALNA CONSUMERS’ Co-op. Soc. v. HIRALAL, 
4 Bom. L.R. 762, 


INDEMNITY. Contract of. See LIMITA- 
TION ACT, 1963, Art. 113. 
74 Bom. L.R. 43. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), S. 2()—Activities carried on by 
Bombay Grain Dealers’ Association whether 
constitute it an “industry” within s. 20). 
The activities carried on by the Bombay 
Grain Dealers’ Association constitute it an 
“industry” within the meaning of s. 2(j) of 
the Industrial Disputes Act, 1947. 
V. A. CHEDDA vy. BAMBAI MAZDOOR UNION. 
74 Bom. L.R. 243. 


——-§, 2 (s)—IJndian Railway Establish- 
ment Manual, Part B, Chap. XXXVI—Head- 
master of Railway School,‘ whether eligible 
to be office bearer of Union——Railway 
whether industry—Such teacher, 
whether industrial worker. 

' Teachers working in Railway Schools and 
Railway Training Schools are covered by 
ae Proy SONS of the Industrial Disputes Act, 


Where a teacher was employed in and 
worked at one of the Schools provided by 
the Railway Board for children of railway 
employees as an amenity absolutely neces- 
sary for some railway employees, Held that 
the work done by such a. teacher was an 
activity or operation incidental to the main 
industrial operation carried on by the Rail- 
way establishment, and the teacher was, 
therefore, a worker within the meaning of 
s. 2(s) of the Industrial Disputes Act, 1947. 
P. R. KOKIL y. GENERAL MANAGER, 


Se C. RLY. 
74 Bom. L.R. 124. 


eee 10 (1)(c)—Bombay Shops and 


Establishments Act (Bom. LXXIX of 1948), 
Sec. 66—Power of Labour Court to order 
reinstatement of employee when discharged 
for misconduct—Termination of service of 
employee under s. 66 of Bom. Act whether 
deprives Labour ‘Court of jurisdiction to 
consider such termination of service. 
Having regard to the language of item 3 
in. Second Schedule to the Industrial Dis- 
putes Act, 1947, read with s. 10 of the Act, 
the Labour Court is empowered, even in a 
case in which it finds that the workman was 
involved in certain misconduct, to hold that 
for such misconduct the punishment of dis- 
charge or dismissal was excessive and to 
order reinstatement of the workman. 
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INDUSTRIAL DISPUTES ACT, S. 10— 


(Contd.) 


- The termination of services of an em- 
ployee in accordance with s. 66 of the Bom- 
bay Shops and Establishments Act, 1948, is 
not sufficient to-deprive the Labour Court 
of its jurisdiction to consider the matter of 
the same termination on a reference made 
to it under s, 10 of the Industrial Disputes 
Act, 1947, and to order reinstatement of the 
employee under item 3 of the Second Sche- 
dule to the Act. 

A. G. PATHAK y. S. L. PRASAD. 
74 Bom. L.R. 136. 


——-——§, 25A—Employee laid off for non- 
availability of raw materials applying to 
Payment of Wages Authority claiming “de- 
layed wages’—Industrial establishment em- 
ploying not more than fifty persons—Juris- 
diction of Payment of Wages Authority to 
entertain claim-—A pplicapility of ss. 25C and 
25A(1)(a) of Act. 

The respondent who was employed in the 
petitioner’s industrial establishment in which 
more than fifty persons were not employed, 
was by a notice laid off on account of non- 
availability of raw materials. The respon- 
dent made an application before the Pay- 
ment of Wages Authority claiming what she 
described as “delayed wages” for the period 
during which she was laid off. The peti- 
tioner contended that the Payment of Wages 
Authority had no jurisdiction to entertain 
the claim as it was the subject matter of an 
industrial dispute and that the claim being 
for compensation under s. 25C of the In- 
dustrial. Disputes Act, 1947, by reason of 
s. 25A(1)(a) of the Act, it was not liable 
to pay any compensation for the lay off 
period:— 

Held, that the Payment of Wages Au- 
thority had no jurisdiction to consider the 
respondent’s claim, as the claim was really 
for compensation under s. 25C of the Act 
for having been laid off, and 

that the petitioner was totally exempted 
from liability to pay any compensation by 
reason of s. 25A(J)(a) of the Act. 
CASTOPHENE MFG. Co. v. JANKI. 

74 Bom. L.R. 817. 


S. 25C, See INDUSTRIAL DISPUTES 
Act, 1947, S. 25A. 74 Bom. L.R. 817. 


——--—_SCH. I, ITEM 3. See INDUSTRIAL 
DispuTes Acr, 1947, S. 10(/)(c). 
74 Bom. L.R. 136. 


INSOLVENCY COURT. See PROVINCIAL 
INSOLVENCY ACT, 1920, SS. 41, 42. 
74 Bom, L.R. 110. 


INSURANCE-—Insurance under Indian Post 
Office Act, 1898—General principles, appli- 
cability of. 

The general principle of the law of in- 
surance that the burden is on the insurer of 
showing that a policy is no longer subsisting 
or that there had been a breach of such a 
condition which relieves the insurer from lia- 
bility, is applicable when an insurance has 
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YNSURANCE—(Contd.) à 


been effected under the provisions of the 
Indian Post Office Act, 1898 and the Rules 
made thereunder, i 

UNION OF INDIA y. SOHANLAL. 

E 74 Bom. L.R. (S.C.) 158. 


pe . 
INSURANCE ACT (IV of 1938), S. 45— 
Whether word “effected” in s. 45 means the 
date of issue of formal policy of insurance 
~——What are material facts for purposes of 
Se 45, as 1; ' 
The word: “effected” in s. 45 of the In- 
surance Act, 1938, relates to the date from 
which the policy of insurance i.e. a con- 
tract of insurance becomes effective and such 
a date is the date of acceptance of the pro- 
posal from‘ which the risk on the-life of the 
proposer is covered, The word ‘‘effected’’ 
does not mean the date on which a formal 
policy in cold print is issued, 

All such facts which would influence a 
reasonable man either to accept or to de- 
cline the risk or to stipulate for a higher 
premium would be material for the purposes 


INTERPRETATION OF S 
RULES—(Contd.) 


language of Government circula 

to the Rules must yield to the lan 

in the Rules. 

VITHALRAO RAMCHANDRA v. THE 
4 Bom. 


JURISDICTION —Civil Court, S. 
TENANCY AND AGRICUTURAL L 
1948, S. 88(7) (b). 



















74 Bom. 


LABOUR COURT, jurisdiction | 
The termination of services c 
ployee in accordance with s. 66 o: 
bay Shops and Establishments Ac 
not sufficient to deprive the Lat 
of its jurisdiction to consider the 
the same termination on a refer 
to. it under s. 10 of the Industrie 
Act, 1947, and to order reinste 
the .employee under item 3 of t 
Schedule to the Act. 
A. G. PATHAK vy. S. L, PRASAD. 


of s. 45 of the Insurance Act, 1938. ., 74 Bom. 
Under s. 45 of the Insurance Act the re- 
quirement that the policy holder must have | LAND ACQUISITION ACT (I 


S. 3(5). 

Section 3(6) of the Land Acqui 
1894, does not require that a } 
being interested, must have an : 
the land which is acquired as s 
enough that he has an interest in 
pensation which has become payal 
count of the acquisition of the li 
occasion for claiming the inter 
compensation is the acquisition of 
The claim or interest in compensa 
is not necessarily dependent upon t 
in the land itself. 

MOHAMMAD AKIL KHAN v. PREMI 

i 74 Bom. 


————§, 4—Rules under s. 5A 
in R. 9173 ,-30-3-1926—Individual 
notification under s. 4 to person ¥ 
People in arranging their affairs are en- | sought to be acquired- whether n 
titled to rely. on a decision of the highest | Whether invalid notification under 
Court which appears to have prevailed for | hausts efficacy of notification und 
considerable length of time and it would The -non-service of an individi 
require some exceptional reason to justify | as contemplated by rule 1 of the 
‘its reversal when such: reversal. is‘ likely to | rules framed by the Government 
create serious embarrassment for those. who | rashtra under s. 55(/) of the Lanc 
had acted on the faith of what seemed to | tion Act, 1894, will render the s 
be -the- settled law.'Where the meaning of | notification issued under s. 6 of 
a statute is ambiguous. and capable of more | invald, ` _ Lae S 
interpretations than one, and one view ac- ‘An invalid notification under s. 
cepted by the highest Court has stood for | Act will exhaust the efficacy of th 
a long period during which many transac- | tion under s. 4 on which it is base 
tions such as dealings in property and mak- | AJITSINGH v. STATE” 
ing contracts have.taken place on the faith | ` l 74 Bom. 
of that interpretation, the Court would ordi- | _ 
‘narily"be: reluctant to put-upon it a different | ~ ———S. 4—Whether under s. 4 
-interpretation' which» would." materially ` affect -vidual notice: to: owners and person, 


‘known at the time of making the inaccurate 
or false statement that it was false. can be 
inferred from the circumstances brought on 
record, 

Where by an agreement there is simply a 
modification of the old contract of insurance 
with respect ‘to the amount of insurance 
without any alteration in its material terms 
and there is nothing inconsistent between the 
old contract and the subsequent agreement, 
the latter cannot be said to be a novation 
or new contract in substitution of the old 
contract so as to make the old contract ab- 
solutely ineffective and. the’ new contract 
effective only. D 
SHEOSHANKAR v. L:J.C. 74 Bom. L.R. 421. 


INTERPRETATION OF STATUTE —Doc- 


trine of stare decisis. 


those transactions. Joys o | edin compensation. necessary —Suc. 
-GAJANAN İy.” SETH: BRINDABANL 3 9% st whether can: raise objections’ under. 
A after prescribed period “of: limit 


tha J r Ror «f 74) Bom. L.R? (S:C,) 53. 
crap, leas "on E p 
peni 


ground ‘that individual notice’ not’ 
- Iti is not necessary, that .the:n 
issued under s. 4(7) of the- Land A 
Act, 1894, :should _bej:served . indivi 


+ 
ts ay rege 
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ACQUISITION ‘ACT, S. 4—(Contd.). 


wers or persons entitled to claim in- 
a compensation. If such persons 
to take notice of the notice under 
of the Act they cannot, after the 
£ limitation prescribed under s. SA(J) 
Act, raise objections to the acquisi- 
the land and ask for a hearing on 
jections on the ground that the notice 
3 4(7) was not served upon them 
ally, : 
PURANIK 


y. SHOLAPUR MUNICIPAL 


74 Bom. L.R. 759. 


-S, 5A. See LAND ACQUISITION ACT, 
4, 


74 Bom. LR. 345. 
74 Bom. LR. 759. 


-S. 6. See LAND ACQUISITION ACT, 
4, a 2 
Eu 74 Bom. L.R. 345. 


-S. X1) —Transfer of Property Act 
1882), Sec. 55(6) (b)—Agreement for 
land—Seller receiving earnest money 
ing temporary possession of land to 
Possession as owner to be given 
ile-deed executed—Land acquired by 
nder Land Acquisition Act before 
n of sale-deed—Apportionment of 
‘ation how to be made between seller 
‘Ele 
ant No. 1 who was the owner of 
land executed an agreement of sale 
to this land in favour of claimant 
Under this agreement, claimant No. 1 
Rs. 10,000 from claimant No. 2 
ast money and the balance was to 
at the time of the execution of the 
i, The agreement also stated that 
m of the land was temporarily trans- 
> claimant ‘No. 2 and that final pos- 
as owner would be given to him at 
> of the execution of the sale-deed. 
rc, before the period contemplated by 
‘ies for executing the sale-deed had 
the State Government acquired thé 
a public purpose and recovered pos- 
onder s. 17 of the Land Acquisition 
894. On the Collector issuing a 
mder s. 9 of the Act requiring the 
o put in their claim to compensation, 
: No. 1 put in his claim for the en- 
ipensation alleging that notwithstand- 
«contract of sale he was. still the 
£ the land. Claimant No. 2 con- 
hat his possession was protected un- 
3A of the Transfer of Property Act, 
od this right of possession together 
right to obtain the sale-deed amount- 
most full title and as such the entire 
of compensation should be paid to 
e Land Acquisition Officer declared 
area of the land acquired and the 
mpensation allowable for the land 
here, was a dispute between the clai- 
3 far as apportionment was concern- 
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LAND ACQUISITION ACT, S. 9—(Contd.) 


ed, he referred the dispute to the Court un- 
der s. 30-of the Land Acquisition Act. On 
the question of apportionment of compensa- 
tion between the claimants:— 

Held, that, in the instant case, the provi- 
sions of s. 55(6)(b) of the Transfer of Pro- 
perty Act were attracted and claimant No. 2 
would be entitled to recover from claimant 
No. 1 the amount of earnest money with in- 
terest thereon and to that extent claimant 
No. 2 would have a charge on the land, 

‘that, however, as a result of the acquisi- 
tion of the land, claimant No. 2 now would 
be entitled to claim from the compensation 
amount, which represented the converted 
form of property, his earnest money together 
with interest, 

that claimant No. 2 could not resort to 
the provisions of s. 23(2) of the Land Ac- 
quisition Actas the solatium payable there- 
under represents the payment for compul- 
sory acquisition of land and there was no 
compulsory acquisition of the interest of 
claimant No. 2 at all, and 

that, therefore, claimant No. 2 was en- 
titled to claim only Rs. 10,000 with interest 
thereon at 6 per cent. 


There need not be a transfer of immo- 
vable property in favour of a person before 
he can be described as a person entitled to 
claim compensation for an interest in the 
land. Section 9(7) of the Land Acquisition 
Act includes interest and claim for charge 
on land which would amount to an interest 
re Ma land for‘the purpose of s. 9(/) of the 

c 
MOHAMMAD AKIL KHAN v. PREMRAJ. 

74 Bom. L.R. 225, 


mmm D, 55, See LAND ACQUISITION ACT, 
1894, S. 4. 
74 Bom. L.R. 345. 


LEASE AND LICENCE—How to determine 
whether instrument creates lease or licence— 
Test of exclusive possession whether decisive 
-Constitution of India. Art. 133(1)(c)— 
Requisites of certificate issued under art. 
133(1) (c). 

Intention of the parties to an ‘instrument 
must be gathered from the terms of the 


“agreement examined in the light of the sur- 


rounding circumstances. The description 
given by. the parties may be evidence of the 
mtention but is not decisive. Mere use of 
the words appropriate to the creation of a 
lease will not preclude the agreement ope- 
rating as a licence. A recital that the agree- 
ment does not create a tenancy is also not 
decisive. The crucial test in each case is 
whether the instrument is intended to create 
or not to create an interest in the property 
the subject matter of the agreement. If it 
is in fact intended to create an interest in 
the property it is a lease. If it does not, it 
is a licence. In determining whether the 
agreement creates a lease or a licence the 
test of exclusive possession, though not de- 
cisive, is of significance. 


(AX of L0¥/), SEC. YUL)—dSult for sum of 
money based on acknowledgment signed by 
defendant—-Whether day on which acknow- 
ledgment made to be excluded in computing 
period of limitation, 

The plaintiff filed a suit against the de- 
fendant on November 5, 1966 to recover 
a sum of money at the foot of an account, 
relying on an acknowledgment of liability 
signed by the defendant on November 5, 
1963. On the question whether the suit was 
barred by limitation: 

Held, that as under s. 18(/) of the Limi- 
tation Act, 1963, a fresh period of limita- 
tion is computed from the time when the 
acknowledgment was signed, in view of the 
provisions of s. 12(7) of the Limitation Act 
and s. 9(J} of the General Clauses Act, 
1897, the day on which the acknowledgment 
was made had to be excluded in computing 
the period of limitation, and 

that as November 5, 1963, was excluded 
from computation of the period of limita- 
tion, the suit which was filed within three 
years from the date of acknowledgment was 
not barred by limitation. 

SOMESHWAR BAPURAO y. NIVRITTI BABURAO. 
` 74 Bom, L.R. 647. 


——S, 19—Indian Limitation Act (IX of 
1908), Secs. 19, 20—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 2—Whether 
acknowledgment of payment in writing must 
be made within period of limitation—Decree 
alive by reason of extension of period of 
limitation under old Act whether loses ex- 
tended life as no such extension available 
under new Act—Decree-holder mentioning 
in darkhast application that money paid and 
‘payment . admitted by judgment-debtor— 
Whether such mention amounts to certificate 
under O. XXI, r. 2 of Civil Procedure Code. 

Section 19 of the Limitation Act, 1963, 


does not wrovide that the acknawledement 


aai a 


vy 
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LIMITATION ACT, S. 19-—(Contd.), 

* r t 3 
no such extension is available under the 
Limitation Act, ‘1963. - 

If there is.no time for certifying payment 
or «adjustment in respect of a decree under 
O. XXI, r.-2 of the Civil Procedure Code, 
1908, then the application . for execution 
certifying the payments already’ made 
amounts to a certificate under O. XXI, r. 2 
of the Code. The Court is bound to take 
notice of such mention of facts in an exe- 
cution proceeding. 

RAMCHANDRA VINAYAK v. PAYGONDA. 
74 Bom. L.R. 648. 


———aart, 61(5)—Which’ transfers are in- 
tended by art. 61(b). : 

The real test to find what transfers by the 
mortgagee are intended by art. 61 of the 
Limitation Act, 1963, is, did the transferee 
ask for and obtain an absolute right in the 
property and believe himself that -he was 
having an absolute interest in it, Therefore, 
where a transferee from a mortgagee takes 
only mortgaged interest and not absolute in- 
terest in the property, art. 61(b) of the: Act 
is not applicable to such restricted title. 
HOUSABAI VISHNU v. KASHINATH. ; 

: 74 Bom. L.R. 706. 


Art. 113—Contract of indemnity 
whereby defendant undertakes to indemnify 
plaintiff against levy of tax-—Plaintiff order- 
ed by tax authorities to pay tax—Plaintiff 
depositing tax with tax authorities on failure 
of defendant to do so—Suit by plaintiff to 
recover from defendant amount of tax paid 
—Limitation whether commences from date 
of order against plaintiff by tax authorities 
to pay tax or from date of deposit of tax 
by plaintiff -with tax authorities. 

- In a contract of indemnity in respect of 
the sale of goods by the plaintiff, the’ defen- 
dant purchaser undertook to indemnify the 
plaintiff against the amount of sales tax that 
may be levied in respect of the goods sold. 
The sales tax authorities issued an order on 
February 28, :1963 upon the plaintiff calling 
upon the plaintiff to pay sales tax on the 
goods. The plaintiff called upon the defen- 


dant to deposit the amount of the tax but’ 


as he failed to do so, the plaintiff deposited. 
the amount of the tax with the sales tax 
authorities ` between April 27 and July 1, 
1963. In a suit filed by the plaintiff on Apuiil 
13, 1966 to recover this amount, the defen- 
dant contended that the suit was barred by 
art. 113 in the Schedule to the Limitation 
Act, 1963, as under the contract of indem- 
nity the right to sue had accrued to the 
plaintiff immediately upon his: receiving the 
order dated February 28, 1963:— . 

Held, that a fresh cause of action accru- 
ed to the plaintiff under the contract of-in- 
demnity when he was in fact damnified and / 
or suffered loss and hence it was permissible 
for him to call upon the defendants to pay 
the amounts claimed in the order dated 
February 28, 1963, directly to the sales tax 
authorities; 

that it was, however, permissible for the 
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plaintiff to wait and institute the suit on the 
original cause of action arising at common 
law upon damnification and sufferance of 
loss for which he was entitled to be indem- 
nified when he made payments between April 
27 and July 1, 1963, and 

that, therefore, the plaintifi’s suit which 
was filed within three years from the date 
of the above period was in time prescribed 
by art. 113 of. the Limitation Act. 
ABDUL HUSSAIN y. BOMBAY METAL SyYNDI- 


CATE, 
74 Bom. L.R. 43. 


LIS PENDENS, doctrine of. See TRANSFER 
OF PROPERTY ACT, 1882, S, 52. 
74 Bom. L.R. (F.B.) 666. 


LOAN, repayment of—Bombay Money- 
lenders Act (Bom. XXXI of 1947), 
Repayment in money or in money’s worth 
= ascertainable prices is repayment of a 
oan, ~> : 
K. I. SURATWALLA & Co. y. MAHMUD. 
74 Bom. LR 131. 


MAHARASHTRA AGRICULTURAL 
LANDS - (CEILING ON HOLDINGS) ACT 
(Mah. XXVII of 1961), S. 2—Bombay Ten- 
ancy and Agricultural Lands Act (Bom. 
LXVII of 1948), Secs. 4, 2(6)—“To hold 
land,’ meaning of expression in s. 2(14) of 
Ceiling Act—Actual and factual possession 
of land under arrangement with persons cul- 
tivating land remaining with landlord—Whe- 
et persons' cultivating landholders of such 
and. 

.The phrase “to hold land” in s. 2/4) of 
the ‘Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961, means that the land- 
lord or the owner continues in actual and 
factual possession of the land. In this connec- 
tion extreme importance must be given to 
the phrase ‘“‘actual possession” as contained 
in that section. In cases in which actual and 
factual possession of land continues under 
any arrangement whatsoever with the land- 
lord himself the persons cultivating such 
land will not be holders of such land. There- 
fore in connection with the question of find- 
ing out the ceiling area that an owner of 
lands in actual possession thereof should be 
allowed to continue to hold and delimiting 
the surplus area in. his possession the owner 
cannot be heard to say that other persons 
cultivating his land were tenants and holders 
of the lands. Similarly, for ascertaining whe- 
ther “tenant” or the “deemed tenant” Is 
holder of-land under the Act, the true test to 
be applied must be the fact of actual posses- 
sion of the land in question by the “tenant” 
or the “deemed tenant” himself. In cases in 
which in spite of the cultivation of the land 
in question by others it is ascertained that 
the landlord was in actual possession thereof, 
the tenant cannot be held to hold the land 
in question. 

GODAVARI SUGAR MILLS y. RAMAMURTHY. 

ae ae 74 Bom. L.R. 809.. 


sreof if any such 
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MAHARASHTRA PREVENTION OF FOOD 
ADULTERATION RULES, 1962. SCHE- 
DULE, APPENDIX (1) 2 Prevention ' of 
Food Adulteration Act (37 of 1954), Secs. 
7 (ii), 16(1)(a), 23(1) (ce) ®, 24(1} (b)— 
Whether manufacturer-cum-retail dealer lia» 
ble to pay licence fees both under Serial 
No. I and Serial Nos. 3 to 8 as per annual 
turnover. 

Under Appendix (1) in the Schedule to the 
Maharashtra Prevention of Food Adultera- 
tion Rules, 1962, a manufacturer who sells 
his products as a retail dealer must pay 
licence fees both as a manufacturer under 
Serial No. 1 and as a retail dealer under an 
appropriate item out of Serial Nos. 3 to 8 
according to his annual turnover. 

CHIEF OFFICER v. K.P.V.M. SANGH. 
74 Bom. L.R. 727. 


MAHARASHTRA REGIONAL AND 
TOWN PLANNING ACT (Mah. XXXVII 
of 1966}, SS. 74, 72—Plot owner in memo 
of appeal under s. 74 failing to mention con- 
cerned Municipal Corporation -as respondent 
but mentioning only Town Planning Officer 
as, respondent—A pplication for adding Cor- 
poration as respondent in memo of appeal 
made beyond period of limitation under 
Se 74(1)—Whether appeal liable to be dis- 
missed. 

Where in a memo of appeal filed under 
s. 74 of the Maharashtra Regional Town 
Planning Act, 1966, a plot owner mentions 
only the Town Planning Officer as a res- 
pondent and fails to mention the concerned 
Municipal Corporation eo nomine as another 
respondent, such failure will be of no conse- 
quence. l i 

A memo of appeal under s. 74 of the Act 
was filed in time by the owner of a plot 
mentioning therein only the Town Planning 
Officer as a respondent: On an objection 
being raised that the concerned Municipal 
Corporation’ was a necessary party’ respon- 
dent to the appeal, an application was made 
by the owner for amendment of the memo 
of appeal by addition of the Corporation 
but it was made much beyond the period 
prescribed for filing an appeal under s. 74(/) 
of the Act.’ The trial Judge rejected the 


application ahd dismissed the appeal on the’ 


ground that the appeal was filed beyond the 
prescribed period of limitation:— 

Held, that the failure to mention the Mu- 
nicipal Corporation eo nomine in the memo 
of appeal was of: no consequence, 

that the application for amendment of the 
mene of appeal ought to have been granted, 
an 

that the appeal was not barred under s. 74, 
MouAN GOPAL v. T.R. KULKARNI. 

J 74 Bom. L.R. 822. 


MAMLATDARS’ COURTS ACT (Bom. Il 
of 1906), S. 23(2}—Civil Procedure Code 
(Act V of 1908}, Sec. 115—Criminal Proce- 
dure Code (Act V of 1898), Sec. 435—Whe- 
ther under:s. 23(2) Collector can call for 
and examine record of suit on application 
by party to suit. 

Under s. 23(3) of the Mamilatdars’ Courts 
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MAMLATDARS’ COURTS ACT, S. ae 
(Centd.) 


Act, 1906, the Collector has jurisdiction to 
call for and examine the record of any suit 
when a revision application is made by a 
party to the suit before him. 
SANJAY DINKAR v. SHANKERAPPA. 
i 74 Bom. LR. 807. 


MENS REA. 

The liability imposed on the trustee under 
s. 35(1) of the Bombay Public Trusts Act, 
1950, is absolute and, therefore, the Court 
cannot read into it the requirement of mens 
red, f 
STATE OF GUJARAT v. DEVENDRAPRASADJI. 

74 Bom. L.R. (S.C.) 155. 


MONOPOLIES AND RESTRICTIVE 
TRADE PRACTICES ACT (54 of 1969), 
SS. 2, 23—Whether mere legal capacity or 
intention by itself to carry on activity as 
contemplated in s. 2(v) test to determine 
whether undertaking engaged in that activity 
—Phrase “any other undertaking” in 
s. 23(1) whether has same meaning as given 
in gs. 2(v)—Ambit of s. 23(3) as to er- 
clusion of inter-connected undertakings. 

A mere capacity or a mere intention by 
an undertaking to carry on an activity as 
referred to in clause (v) of s. 2 of the Mono- 
nolies and Restrictive Trade Practices Act, 
1969, in future without its being so done in 
the present, i.e., at the material date, or 
some time in the past, i.e. before the ma~ 
terial date, cannot mean that the under- 
taking is engaged in an activity as contem- 
plated in s. 2(v) of the Act. 

Quaere: In what circumstances activitv of 
the nature mentioned in s. 2(v) of the Act 
would fall within the phrase “is engaged in” 
if the activity had ceased for some time be- 
fore the material date. 

Yn the phrase “any other undertaking” oc- 
curring in sub-s. (7) of s. 23 of the Mono- 
molies and Restrictive Trade Practices Act, 
‘1969, the word “undertaking” is used in the 
meaning given to it in clause (v) of s. 2 of 
the Act. ; 

Sub-section (3) of s. 23 of the Act ex- 
cludes from the application of the provisions 
contained in sub-ss. (7) and (2) of s. 23, 
inter-connected undertakines' which are do- 
minant undertakings engaged in the provision 
of service. 

UNION OF INDIA v. TATA ENGINEFRING Co, 
74 Bom. L.R. (0.C.J.) 1. 


—————S. 20, meaning of phrase “its assets” 
in. 

In clause (a) of s. 20 of the Act. the 
phrase “its assets” means the assets employed 
in the conduct of the activity of a particular 
undertaking. f 
UNION OF INDIA v. TATA ENGINFERING. 

74 Bom. L.R. (O.C.J.) 1. 


m a 21—Method of controlling under 
s. 21(1), what is. 

In sub-s. (I) of s. 21 of the Monopolies 
and Restrictive Trade, Practices Act, 1969, 
the method of exercising contdol is not by 


such alteration 
ı becomes effec- 
1r”, meaning of 


s. 82(3) of the 
s Act, 1925, in 
under s. 78 of 
‘ffective for any 
mcement of the 
alteration in the 
1, therefore, the 
to levy tax for 
‘t thereof ' which 


fective from the 
il year in which 
the Municipality 
. the commence- 


official year” in 
the earliest day 
is current when 
ssment list takes 
*xpression refers 
vyhich is running 
ment is made by 
an entry under 


2. RAMACHANDRA. 
L.R. (F.B.) 469, 
Bom. L.R. 229, 


‘ORPORATION) 
3). See BOMBAY 
T. S. 354. ' 
Bom. L.R. 259. 


"-A—Constitution 


972.) - 2 


UNICIPAL ACT (CORPORATION, 
1058. Chapter V-A—(Contd.) 


g principles may be specifically stated in 
e Act itself or they can be gathered from 
e various provisions of that Act, including 
. title and preamble or even from the State- 
ent of Objects and Reasons of the Act. 
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. 105B. Chapter V-A- 


is absent, though the o! 
sent, it would be open tc 
the effect of the absenc 
reason or reasons and 
effect to them to reach 


hen the same object has been stated in | Bipr BATOOL vy. PRINCIP 


e preamble of the two different Acts, the 
esence or absence of different circumstan- 
s may lead to different conclusions. 

Under s. 105B of the Act there is discri- 
ination inter se i.e. within the class of 
tsons. in possession or occupation of the 
orporation premises inasmuch as there are 
ı principles to guide the Commissioner in 
2 exercise of his discretion in selecting for 
zovery of the Corporation premises either 
e special procedure under Chapter V-A of 
a Act or the ordinary procedure in the 
dinary Courts. 

The procedure for recovery of Corpora- |' 
m premises provided under Chapter V-A 
the Act is not more drastic or more pre- 
licial.than the ordinary procedure to be 
llowed in the ordinary Courts of law. 

The effect of holding that there are no 
inciples to. guide the Commissioner in the 
ercise of his discretion under s. 105B of 
2 Act, but the procedure under Chapter 
‘A of the Act is not more drastic, will be 
at the evidence of lack of guidance will 
t cause any prejudice because the two 
acedures open to the Commissioner are 
bstantially similar and the impugned legis- 
ri will, therefore, have to be held to be 
li 


When there is an option to pick and 
oose, the existence of both the factors, 
mely, the element of the special procedure 
ing more drastic and the element of the 
*k of guidance, will make-the legislation 


id under art. 14 of the Constitution of |: 


lia. But if either of them is absent, so 
* as the legislation itself is concerned, it 
ll not be violative of art. 14. 
In cases where a decision has been reach- 
for two independent reasons, either of 
ich taken individually was sufficient by 
21f to justify the final conclusion, it cannot, 
urged that the decision of one of the’ 
isons is the only or main factor leading 
the conclusion’ and the decision on the 
ier is in the nature of obiter. In that class 
cases the decision on each of the two 
ints being capable of leading to the con- 
ision actually reached in that case would 
‘ down a ratio and such ratio on each of 
> two points would be binding on- any 
ver Court. In the other class of cases 
nid fall a final conclusion arrived at as 
result of the decisions on several points, 
> conclusion being based on the cumulative 
ect of the decisions on each of those points 
that case. The final conclusion would in 
it class of cases rest on the cumulative 
sport of decisions on'each of the points 
d such a conclusion would serve as a pre- 
lent and be of binding effect only in those 
ies where all such reasons cumulatively 
st, but in cases where any of those reasons 
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sary—Whether power un 
by Commissioner to D 
can be ‘delegated by latt 
Neer. 

Where a notice was is: 
the Bombay Municipal 
quiring the owner to pu 


as a portion of it was in 


the fact that the buildir 
‘some repairs effected tc 
caused while pulling do 
building or the fact the 
time had elapsed since 
notice but the building | 


‘seasons without any unt 


not sufficient for the Co 
the subjective satisfactio: 
officer under s. 354 of 
The authority issuing a 
of the Bombay Municip 
is not required to issue : 
to give an opportunity 
the’ building in respect í 
is issued to the owner o 
‘Where the Commission 
power under s. 354 of th 
Corporation Act to the 
sioner, the latter by reasc 
Act can delegate his p 
to the Assistant Engine: 
tion. 
DIWANCHAND v. N. M. S 


——SS, 394, 471—B 
of eating house licence—b 
offence under sS. 471. re 
(e) (i). 

What is prohibited un 
of the Bombay Municip. 
1888 and made punishat 
the Act is not only the 
trade without a licence t 
the same in breach of a 
tions thereof. 

Suspension or revocafi 
provided for in sub-s. © 
Bombay Municipal .Co: 
committing breach of ar 
conditions of licence by 1 
the licence has been gran 
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municipal authorities; pr 
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CHAP. VILL, KK. 3U, 59, 41, dee 


BOMBAY PROVINCIAL MUNICIPAL CORPORA- 


TIONS AcT, 1949, SS. 99, 129. 
74 Bom. L.R. 169, 
over-ruling 68 Bom. L.R. 871. 


MUNICIPAL ACT (DISTRICT) (Bom. IJI 
of 1901), S. 46 (e)—Sangamner Municipalis 
fies Rules. Rules 177, 217—Employee of 
Municipality dismissed in breach of rule of 
Municipality—Whether order of dismissal 
null and void—Employee whether entitled to 
reinstatement or arrears of salary—Constitu- 
tion of India. Art. 311. 

A breach of a mere rule or regulation re- 
garding an enquiry into the conduct of a 
Municipal servant before his dismissal from 
employment does not entail the same conse- 
quence as a breach of the provisions of art. 
311 of the Constitution of India. The order 
of dismissal passed in such circumstances is 
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MUNICIPAL ACT (DISTRICT) S. 46(e)— 
(Contd.) 


tion of India. Such cases stand apart and 
constitute an exception to the normal rule 
that no declaration to enforce a contract of 
personal service will be granted. Orders 
passed in violation of art. 311(2) are null 
and void, not merely wrongful. The second 
category is of cases in which an industrial 
worker is dismissed in violation of the pro- 
visions of an Industrial law, The Labour 


Court or the Industrial Tribunal is entitled, ” 


in appropriate cases, to order reinstatement 
of the worker. The third category com- 
prises cases where the person who is dismiss- 
ed from service is entitled to an office or 
status under a statute and the order of dis- 
missal affects that status. The fourth class of 
cases are cases in which a statutory body 
acts either in breach of the statute or in 
breach of the rules and regulations framed 
under the statute, Cases falling in this class 
depend for their decision on the considera- 
tion whether the order passed by the statu- 
tory body is in breach of a mandatory obli- 
gation imposed by the statute or whether the 
breach complained of is of a mere rule or 
regulation relating to the conditions of ser- 
vice. If the breach is of a mandatory obli- 
gation imposed by the statute, the order of 
dismissal would be null and void and not 
merely wrongful. As a consequence, the 
employee would be entitled to be reinstated 
in service and to past salary. On the other 
hand, if the breach complained of is of a 
mere rule or regulation, the employee would 
be entitled only to a declaration that the 
dismissal is wrongful and to damages by way 
of salary for the period of notice, even if 
the rule or regulation constitutes a term or 
condition of his service and even if it is 
worded in language of mandatory import. 
In the absence of a statutory porvision show- 
ing that the master is under a restriction as 
to the kind of contract which he can make 
with his servant and in the absence of a pro- 
vision showing that the statute obliges the 
master to comply with such a rule or regula- 
tion if he wants to dismiss a servant, the 
rule or regulation would be administrative in 
nature, not capable of being specifically em 
forced. 
MADHAV vy. SANGAMNER MUNICIPALITY. 
74 Bom. L.R, (Œ.B.) 483. 


MUNICIPALITIES ACT. (MAHARASH- 
TRA) (Mah. XL of 1965), $. 55—Mahara- 
shtra Municipalities (Conduct of Business) 
Rules, 1966. Rules 16, 24-—Requisition for 
special meeting for removal of President or 
Vice-President whether must state grounds 
for such proposed removal from office—C.P. 

and Berar Municipalities Act (1 of 1922), 
Sec. 184-—-Bombay District Municipal Act 
(Bom. II of 1901), Sec. 23(7)-—~Maharashtra 
Zilla Parishads and Panchayat Samities Act 
(V of 1962), Sec. 49. 

_ Under s. 55@) of the Maharashtra Muni- 
cipalities Act, 1965, it is not necessary that 
the requisition for a special meeting must 
State the grounds or reasons on which the 
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MUNICIPALITIES ACT (MAHARASH- 


TRA), S, 55—(Contd.) 


President or Vice-President is sought to be 
removed from his office. 


RAMKRUSHNA GANGRAM v. KISAN ZING: 
RAJL 

74 Bom. L.R. 67. 
NEGOTIABLE INSTRUMENTS ACI 


(XXVI of 1881), SS. 13, 4—Indian Stamp 
Act (il of 1899), Secs. 2(22), 2(5) (b)—Docu- 
ment attested by witnesses and not payable 
to order or bearer—Whether such document 
‘bond’ within s. 2(5)(b) of Indian Stam} 
Act, or promissory note under s. 4 of Nego- 
tiable Instruments Act-—-Bombay Stamp Act 
(Bom. LX of 1958), Sec. 35. ; 
Section 13 of the Negotiable Instruments 
Act, 1881, after its amendment by the 
Amending Act VIH of 1919, does not in- 
troduce any change in the definition of pro. 
missory note given in s. 4 of that Act or 
in. the definition given in s. 2(22) of the 
Indian Stamp Act, 1899, or in the definition 
of ‘bond’ given in s. 2(5) (b) of that Act. It 
only makes every promissory note coming 
under s. 4 of the Negotiable Instruments Act 
a negotiable instrument for the purposes of 
that Act, unless it contains words prohibit- 
ing transfer or indicating an intention tha! 
it shall not be transferable. But if a pro 
missory note falling under s. 4 of the Nego 
tiable Instruments Act, 1881, and, therefore 
under s. 2(22) of the Indian Stamp Act, 
1899, is attested and not made payable tc 
order or bearer, it would fall under s. 2(5)(b, 
of the Indian Stamp Act and would amouni 
to a “bond” for the purposes of that Act 
JAIKUMAR SHIVLAL y., MOTILAL. 
74 Bom, L.R. 174 


NOTICE—Notice to quit under Bombay 
Rents, Hotel and Lodging House Rates Con: 
trol Act, 1947, how construed. 

A liberal construction should be put upon 
a notice to quit in order that it should not 
be defeated by inaccuracies either in the 
description of the premises or the name of 
the tenant or the date of the expiry of the 
notice. The test of its sufficiency is no! 
what its contents would mean to a strange! 
ignorant of all the facts and circumstances 
touching the premises to which the notice: 
purports to refer, but what they would mean 
to tenants presumably conversant with all 
those facts and circumstances; and the mis 


‘takes, if any, should not be construed wit 


a desire to find faults, but they should bc 
construed liberally. 
LALSHANKAR MULJI y. KANTILAL. 

74 Bom. L.R. 241. 


ORIGINAL SIDE RULES (BOMBAY 
HIGH COURT), R, 500A. See CONSTITU. 
TION OF INDIA, Art. 133(1). 

k 74 Bom. L.R. (0.C.J.) 522. 


PENAL CODE (Act XLV of 1860), S. 435 
—~-Possession of land in dispute between com 
plainant and accused—Accuséd setting fire 
to and destroying property put up on lana 


posed of asa /- 

ion should nor- 

of at the final 

the issues can 
Court at the 
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the reasons is the only or main factor lead- 
ing to the conclusion and the decision on 
the other is in the nature of obiter. In that 
class of cases the decision on each of the 
two points being capable of leading to the 
conclusion actually reached ‘in that case 
would lay down a ratio and such ratio on 
each of the two points would be binding 
on any lower Court. In the other class of 
cases would fall a final conclusion arrived at 
as a result of the decisions on ‘several points, 
the conclusion being based on the cumula- 
tive effect of the decisions on each of those 
points in that case. The final conclusion 
would in that class of cases rest on the cu- 
mulative support of decisions on each of the 
points and such a‘conclusion would serve as 
a precedent and be of binding effect only in 
those cases where all such ‘reasons cumu- 
latively exist, but «in cases where any of 
those reasons is absent, though the other 
reasons be present, it would be open to the 


Court to assess the effect of the absence of . 


any particular reason or reasons and after 
assigning due effect to them to reach its own 
conclusion, ~ ' 
Bist BATOOL v. PRINCIPAL JUDGE. 

`. , 74 Bom. L.R. 22, 


PRESIDENCY-TOWNS INSOLVENCY. ACT 
(HT of 1909); -S, 55—Whether : transfer of 
property made to delay and defeat creditors 
negatives good faith under s. 55. 

The good faith that is contemplated “by 
s. 55 of the Presidency-towns Insolvency 
Act, 1909, is the good faith of the person 
making the transfer and such'good faith can- 
not be said to have been established where 
the person making the transfer has done it 
ites a view to delay and defeat his credi- 
ors. 


OFFICIAL ASSIGNEE v. BAGRI BROS, 
74 Bom. L.R. (0.C.J.) 634. 


PREVENTION OF CORRUPTION ACT 
(II of 1947), SS. 5, 6—Public servant charge 
‘sheeted after dismissal from Union service— 
Appeal™filed by public servant to President 
of India—Whether sanction to prosecute 
him necessary. 
Sub-sections (a) and (b) of s. ‘6 of the 
Prevention of Corruption Act, 1947, con- 
template that the person must be employed 
in connection with the. affairs of the Union 
or the State and not that he .was employed 
with the affairs of the Union or the State. 
Where after the dismissal of a public ser- 
vant a charge sheet was filed against him 
under s. 5(2) of the Act and thereafter he 
filed an appeal to the President of India, it 
was held that previous sanction for his pro- 
secution under s, 6 of the Act was not re- 
quired as he had ceased to be a public ser- 
vant after his dismissal and his pending ap- 
peal did not make him one. 
C. R. BANSI y. THE STATE. 


74 Bom, L.R. (S.C.) 444. 


~ 
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PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955, RR. 20, 19— 
Prevention of ‘Food Adulteration Act 
(XXXVII: of 1954), Secs. 11, 13, 20, 23— 
Whether provisions of rule 20 mandatory— 
Sample of milk suitable for analysis but no 
strict compliance with tule 20—Validity of 
report of’ Public Analyst whether affected. 

The provisions of rule 20 of the Preven- 
tion of Food Adulteration Rules, 1955, are 
directory in: nature, and where the sample 
has been found fit for analysis, the report 
of the Public Analyst cannot be disregarded 
though there is no strict compliance with 
the requirements of rule 20 of the Rules. 

The provision for adding a preservative 
to a sample of milk was made in rules 19 
and 20 of the Rules’ with the object of main- 
taining the sample in a condition suitable 
for analysis; and so long as this object is 
shown to have been achieved, the fact that 
there is no strict compliance with the pro- 
visions of rule 20 cannot possibly affect the 
validity of the report of the Public Analyst. 
The provisions of rule 20 must be regarded. 
as directory and not mandatory in character 
and therefore what is required is substantial 
and not strict compliance with the provisions 
of this Rule. 
NAGPUR CORP. V. SUKHANANDAN. 

74 Bom. L.R. 383. 


PRISONS ACT (IX of 1894), S. 46— 
Maharashtra Prisons (Discipline) Rules, 1963. 
Rules 19, 5—Whether under s. 46 necessary 
for Superintendent to examine person regard- 
ing prison offence—Such examination whe- 
ther can be delegated by Superintendent to 
subordinate authority—Enquiry under s. 46 
whether quasi-judicial—Whether Superinten- 
dent to state reasons for finding prisoner 
guilty of prison offence. 

Section 46 of the Prisons Act, 1894, does 
not in terms provide for an elaborate en- 
quiry but it requires the Superintendent to 
examine any person touching a prison offence 
and then a duty is cast upon the Superin- 
tendent to determine upon such examination 
whether such an offence has been committed 
or not. The duty to so examine any per- 
son is on the Superintendent alone and he 
cannot, have such an examination made by 
a subordinate authority. 

Where in such enquiry a readymade writ- 
ten-statement is submitted by a person to 
the Superintendent such person cannot be 
said to have been examined by the Superin- 
ep as required by s. 46 of the Prisons 

ct, 

The enquiry contemplated by s. 46 of the 
Prisons Act is of a quasi-judicial nature and 
must, therefore, be made according to the 
principles of natural justice. 

Though the provisions of s. 46 of the 
Prisons Act do not in terms require the 
Superintendent to state the reasons for find- 
ing the prisoner guilty of the prison offence, 
it is necessary that the reasons for finding 
the prisoner guilty are stated by him. 
DANIAL WALCOTT y. SUPDT., NAGPUR JAIL. 

74 Bom. L.R. 436, 
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ge NOTE—Definition of-— 
Bond. 

Section 13 of the Negotiable Instruments 
Act, 1881, after its amendment by the 
Amending ‘Act VIO of 1919, does not in- 
troduce any change in the definition of pro- 
missory note given in s. 4 of that Act or in 
the definition given in s. 2(22) of the Indian 
Stamp Act, 1899, or in the definition of 
‘bond’ given: in s. 2(5)(b) of that Act. It 
only makes every promissory; note coming 
under s. 4 of the Negotiable Instruments Act 
a negotiable instrument for the purposes of 
that Act, unless it contains words prohibiting 
transfer or indicating an intention that it 
shall not be transferable. But if a promis- 
sory note falling under s. 4 of the Negotia- 
ble Instruments Act, 1881, and, therefore, 
under s, 2(22) of the Indian Stamp Act, 
1899, is attested and not made payable to 
order or bearer, it would fall under 
s. 2(5)(6) of the Indian Stamp Act and 
would amount to a ‘bond’ for the purposes 
of that Act. 

JAIKUMAR SHIVLAL v. MOTILAL. | 
74 Bom. L.R. 174, 


PROMISSORY NOTE—Promissory note 
executed by Vahiwatdar in name of San- 
sthan—-Loan utilized for purposes of San- 
sthan-—-Vahiwatdar not excluding his perso- 
nal liability on face of promissory note— 
Whether Vahiwatdar incurs personal liabi- 
lity—Negotiable Instruments Act (XXVI oj 
1881), Sec. 28. 

A promissory note was executed in favour 
of the plaintiff in the name of “Shri Harihar 
Ramchandra Sansthan by Vahiwatdar Ra- 
dhakisan Narayandas Agarwal”. In a suit by 
the plaintiff on the basis of the promissory 
note, the Vahiwatdar contended that he was 
not personally liable for the claim and that 
the loan was utilised for the liabilities of 
the Sansthan:— 

Held, that the word 
merely a descriptive or decorative word, and 

that unless the Vahiwatdar had unequivo- 
cally and clearly disclaimed in some portion 
of the promissory note his own responsibility 
and mentioned the name of the person real- 
ly liable, he could not escape liability. 
BANDULAL RADHAKISHAN vy., HARIHAR. 

- 4 Bom. L.R. 573. 


PROVINCIAL INSOLVENCY ACF (Act 
V of 1920), $. 41—Bombay Provincial In- 
solvency Rules, 1924, Rule 23—Duties of In- 
solvency Court in the matter of application 
for discharge—Practice., 

In the matter of an application for dis- 
charge made by an insolvent under s. 41 of 
the Provincial Insolvency Act, 1920, deep 
inquiries relating to the debts claimed by 
creditors and denied by insolvents should 
never be held. Such inquiries are entirely 
irrelevant to the purpose of and/or ques- 
tions involved in an application for dis- 
charge. Ordinarily, in the matter of such 
an application oral evidence of contesting 
parties should never be recorded. It is suffi- 
cient for the Insolvency Court to find out 
by reading the affidavits filed as to whether 
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PROVINCIAL INSOLVENCY ACT, S. 41— 
(Contd.) 


facts and circumstances mentioned in s. 42 
of the Act exist. The existence or otherwise 
of these facts and circumstances is not re- 
quired to be adjudicated upon as on a trial 
of issues, Unless these facts and circum- 
stances appear to exist, the Insolvency Court 
is bound to give an order of discharge with- 
out any conditions. If the circumstances 
seem to exist, the discharge can be made 
conditional. Insolvency Courts should ad- 
here to Rule 23 of the Bombay Provincial 
Insolvency Rules, 1924, made by the High 
Court. 

In the matter of application for discharge 
the Insolvency Court has a right to gather 
all relevant information from whatever 
sources available and is also entitled to form 
its opinion on a report made by receiver of 
the insolvent’s estate, 

DEVIDAS NARAYAN v. BRIJLAL LAKDU. 
74 Bom. L.R. 110. 


—__———-§, 42. See PROVINCIAL INSOLVENCY 
Act, 1920, S. 41. 


74 Bom, L.R. 110. 


REDEMPTION See MORTGAGE. 
74 Bom. L.R. 757. 


REGISTERED LETTER, endorsement on— 
Presumption arising from endorsement. 

An endorsement made by a postman on 
the cover of a registered letter containing 
a notice, that the letter was refused, entitles 
the Court to hold under the presumption in 
illustration (e) of s. 114 of the Indian Evi- 
dence Act. 1872, that the endorsement was 


made by the postman and it was correctly - 


made. If, however, there is some evidence 
to rebut this presumption a differant finding 
will follow, , 
SHAMSADBI NAGA y. GUNVANTIBAI. 

74 Bom. L.R. 723. 


REPRESENTATION OF THE PEOPLE 
ACT (XLIII of 1951), S$. 83(D (b)—Civil 
Procedure Code (V of 1908)-—Court’s dis- 
cretion under O. VI, r. 5(2) of the Code to' 
postpone order for particulars. f 
The principle that in exercise of the 
Court’s discretion in the matter of making 
an order under O.VI, r.5(2) of the Civil 
Procedure Code, 1908, the Court can post- 
pone making any order for particulars till 
after discovery of the necessary documents 
is made by the parties, has no application to 
an election petition in view of the mandatory 
terms of s. 83(/)(5) of the Representation 
of the People Act, 1951. . 
BALKRISHNA v. H. R. GOKHALE. ` 
74 Bom. L.R. (0.C.J.) 508. 


RES JUDICATA —Whether question of res 
judicata in suit to be disposed of as preli- 
minary issue—Such question when to be 
tried and disposed of—Practice. 

The question of res judicata that may be 
raised on behalf of any party in a suit should 
not ordinarily be disposed of as a prelimi- 
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nary issue. ‘This question should normally 
be tried and disposed of at the final hearing 
of the suit when all the issues can be ad- 
judicated ‘upon by the Court at the same 
continuous hearing. 

NAGNATH TATYA y, KISHAN ‘TATYA. 


74 Bom. L.R. 141. 


SALE OF GOODS ACT (II of 1930), S. 16 
-—“By implication”, words in s. 16(1) whe- 
ther indicate that communication of purpose 
to seller by buyer must be expressed in words 
-—Whether -under s. 16(2) seller responsible 
for latent defects in goods sold of a parti- 
cular description in absence of agreement to 
the contrary. 

The words “by implication” in s. 16(/) 
of the Sale of Goods Act, 1930, indicaté- 
that the communication of the purpose to the’ 
seller need not be expressed in words. -It 
may be inferred from the description of the 
goods given by the buyer to the seller or 
from the circumstances of the case. The 
buyer however ‘must rely on the seller’s skill 
and ‘judgment, o. 

Under sub-s, (2) of s. 16 of the “Act in the’ 
case of goods sold of 'a particular descrip- 
tion by a seller who deals in such goods, 
he is always, in the absence of agreement 
to the contrary, responsible for the latent 
defects in the goods which render them 
unmerchantable, whether -the buyer examin- 
ed them or not, and for all such defects, 
whether latent or discoverable, on examina- 
tdi in cases where the buyer has not in 
“det examined the goods. Where the buyer 


examines the goods superficially, he cannot 
complain of defects which a reasonable and 
more thorough examination ought to have 
revealed, i ! 
RANBIRSINGH v. H. G. ELECTRIC CORP. 


EER ' MUNICIPALITIES RULES, 
Rule 177 of the Sangamner Municipality 
Rules.framed under s. 46(e) of the Bombay 
District Municipal Act, -1901, is directory 
and not mandatory and if a municipal ser” 
vant is dismissed in breach of the rule, he 
will only be entitled to a declaration that 
his dismissal is wrongful and to salary in 
lieu of notice. 
MAbHAV SAKHARAM y. SANGAMNER MUNICI- 
PALITY. ao Sa : 
i 74 Bom. LR, (F.B.) 483. 


SEA CUSTOMS ACT (VIII of 1878), S. 167 
—Whether in disposing. of matters under 
s$. 167 Customs authority bound to allow 
offender to argue his case. 

The Sea Customs Act, 1878, or the Rules 
framed under it do not require the Customs 
authority disposing of matters under s. 167: 
of the Act to give an opportunity to the 
offender to argue his case personally either 
by himself or through his counsel. 

VY. V. IYER y. Jassir SINGH. œ 
i -~ “74 Bom, L.R. (0.C.J.) 77. 
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SELF-DEFENCE— Plea of,—Whether ac- 


cused without calling defence evidence in 


support of such plea can rely on prosecu- 
tion evidence and material on record— 
Constitution of India, Art. 136—Criminal 
appeal raising arguable points—High Court 
should record speaking order even when 
summarily dismissing appeal—Practice. 

An accused person can, without calling 
defence evidence in support of the plea of 
self-defence, rely on the evidence led by the 
prosecution and the material on the record 
for showing that he had acted in self-defence, 
In such cases the real question which the 
Court is called upon to decide is whether on 
proper appraisal of the evidence and the re- 
levant material on the record it can be said 
that the accused has been proved to be guilty 
beyond reasonable .doubt. For the Court 
cannot justifiably ignore the material which 
establishes the right of self-defence merely 
because the accused for some reason or the 
other omitted to take such plea. 

When an appeal to the High Court under 
the Criminal Procedure Code, 1898, raises 
some arguable points the High Court would 
be well-advised to give some indication of 
the reasons for its view while repelling those 
points. For judicious exercise of the power 
under art, 136 of the Constitution of India, 
the Supreme Court expects the High Courts 
to. record speaking orders, however sketchy, 
even while summarily dismissing appeals 
which raise arguable points, 

RAJNIKANT vy. THE STATE. 
74 Bom. L.R. (S.C.) 150, 


STAMP ACT (i of 1899), SS, 2(22), 
2(5)(b)=—-Document attested by Witnesses 
and not payable to order or bearer—Such 
document whether bond. 

Section 13 of the Negotiable Instruments 
Act, 1881, after its amendment by the 
Amending Act VIII of 1919, does not intro- 
duce any change in the definition of pro- 
missory note given in s. 4 of that Act or 
in the definition given in s. 2(22) of the In- 
dian Stamp Act, 1899, or in the definition 


-| of ‘bond’ given in s. 2(5) (b) of that Act. It 


only makes every promissory note coming 
under s. 4 of the Negotiable Instruments 
Act a negotiable instrument for the purposes 
of that Act, unless it contains words prohi- 
biting transfer or indicating an intention 
that .it shall not be transferable. But if a 
promissory note falling under § 4 of the 
Negotiable Instruments Act, 1881, and, 
therefore, under s. 2(22) of the Indian Stamp 
Act, 1899, is attested and not made payable 
to order or bearer, it would fall under 
s. 2(5)(b) of the Indian Stamp Act and 
would.amount to a ‘bond’ for the purposes 
of that Act. 

JAIKUMAR SHIVLAL v. MOTILAL. 


S. 35. 74 Bom, L.R. 174. 


Under s. 35 of.the Indian Stamp Act, 
1899, once a document has been marked as 
an exhibit and admitted in evidence it can- 
not thereafter be questioned at any-stage of 
the same proceedings or even in appeal. 

K. I, SURATWALLA & Co. y. MAHMUD. 
74 Bom. L.R, 131. 
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STANDARD OF PROOF, See CRIMINAL 
PROCEDURE Cope, 1898, S. 488. 


74 Bom. L.R. 755, 


STARE DECISIS. 
People in arranging their affairs are en- 


titled to rely on a decision of the highest 


Court which appears to have prevailed for 
considerable length of time and it would re- 
quire some exceptional reason to justify its 
reversal when such reversal is likely to create 
serious embarrassment for those who had 
acted on the faith of what seemed to be the 
settled law. Where the meaning of a statute 
is ambiguous and capable of more interpre- 
tations than one, and one view accepted by 
the highest Court has stood for a long pe- 
riod during which many transactions such 
as dealings in property and making con- 
tracts have taken place on the faith of that 
interpretation, the Court would ordinarily be 
reluctant to put upon it a different interpre- 
tation which would materially affect those 
transactions. 
GAJANAN Vy. SETH BRINDABAN, 

4 Bom, L.R. (S.C.) 53. 


SUIT FOR ACCOUNTS, what is. 

In order that a suit can be held to be a 
suit for accounts, the allegations in the plaint 
must indicate that on those allegations a le. 
gal liability to render accounts does arise 
against the defendant. What must be con- 
sidered is not an allegation here and there 
in the plaint, but the substance of the plaint 
read as a whole. 

MUNICIPAL Corp. v. HASHAM ISMAIL. 
a 74 Bom. L.R. 683. 


SUITS VALUATION ACT (VH of 1887). 
S, 8 See BOMBAY CourRT-FEES Act, 1959, 


S. 6 
= 74 Bom. L.R, 712. 


TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958), S. 46—Whether import 
restrictions imposed by Government consti- 
tute “special circumstances’ under s. 46(3). 
Import restrictions imposed by the Gov- 
ernment constitute special circumstances 
within the meaning of s. 46(3) of the Trade 

and Merchandise Marks Act, 1958, ~ 
Therefore, where the non-use of a regis- 
tered trade mark, in relation to cosmetics, 
for the period specified in s. 46(7)(b) of the 
Act was due to prohibition imposed by the 
Government of India on the import of cos- 
metics in India, it was keld that an applica- 
tion to have the trade mark removed from 
the register under s. 46 of the Act did not lie. 

PLAZA CHEMICAL v. KOHINOOR CHEMICAL. 
74 Bom. L.R. (0.C.J.) 838. 


TRANSFER OF PROPERTY ACT (UV of 
1882), S. 52—-Bombay Tenancy and Agri- 
cultural Lands Act (Bom/ LXVII of 1948), 
Sec. 4-—Simple mortgage of agricultural land 
—Mortgagor leasing land pending suit by 
mortgagee for its sale—Whether lease affected 
by doctrine of lis pendens—Lessee whether 
deemed tenant under s. 4 of Bombay Te- 
nancy Act. 
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TRANSFER OF PROPERTY ACT— 
(Contd.) 


Where agricultural land is mortgaged by 
a simple mortgage and the mortgagor leases 
that land pending a suit by the mortgagee 
for sale of mortgaged property, the lease 
is not affected by the doctrine of lis pendens 
contained in s. 52 of the Transfer of Pro- 
perty Act, 1882. In such a case the lessee 
can be tonsidered to be a deemed tenant 
under s, 4 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. 

Section 52 of the Transfer of Property 
Act, 1882, governs s. 65A of the Act. 

The provisions of s. 52 of the Transfer 
of Property Act are applicable to s.. 4 ot 
the Bombay Tenancy and Agricultural Lands 
Act, 1948. 

ANAJE THAMAJI v. RAGHO BHIVRAJ. 
74 Bom, L.R. (F.B.) 666, 
over-ruling 59 Bom. L.R. 46. 


———~————§, 53A., See LAND ACQUISITION ACT, 
1894, S., 9(1). 
74 Bom, L.R. 225. 


S. 55(6) (b). See LAND ACQUISI- 
TION ACT, 1894, S. 9(1). 
74 Bom, L.R. 225. 


— m 65A, See TRANSFER OF PRO- 
PERTY Acr, 1882, 9. 52. 
74 Bom. L.R. (Œ.B.) 666. 


TRUST— Deed of settlement—Net income 
from trust property to be used by S for 
maintenance of herself and her children— 
Whether income impressed with trust in 
hands of S. . 

A deed of settlement provided that the net 
income from a trust estate, after payment 
of taxes and outgoings, was to be paid to one 
S “to be used by her for the maintenance 
of herself and her children.” On the ques- 
tion whether the income under the deed of 
settlement was impressed with a trusts in the 
hands of S during her lifetime:— 

Held, that the income of the trust pro- 
perty given to S was impressed with a trust 
that it should be used by her for the benefit 
bf herself and for the maintenance and edu- 
cation of her children. 

BHALCHANDRA vy. UMA KESHUB. 
74 Bom. L.R. (0.C.3.) 128. 


ULTRA VIRES—Bombay Civil Services 
Rules, R. 161(c-1).."° 

. Rule 161(c-J) of the Bombay Civil Ser- 
vices Rules, 1959, is not invalid because in 
its final form the same was not approved 
by the .Central Government as required by 
s. 115(7) of the States Reorganisation Act, 
1956, or s. 81(6) of the Bombay Reorganisa- 
tion Act, 1960, as proposals involving change 
in the service conditions of the allocated 
Government servants were duly approved 
by the Central Government before the Rule 
Ne amended by Notification on April 26, 


VITHALRAO RAMACHANDRA v. THE STATE. 
i 4 Bom. L.R. 523. 


-— ~f, 


1972. ] 


“ULTRA VIRES—(Contd.) 


rr Wana Civil Services Rules, R. 
Rule 161(c-1) of the Bombay Civil Ser- 


“vices Rules does not violate arts. 14 and 16 


of the Constitution of India because classi- 
fication of Gazetted Government servants by 
reference to the upper age limit fixed for 


‘their direct appointment is aimed at ensur- 


ing minimum service of twenty years and, 
therefore, the basis of the classification can- 
not be said to be irrational nor can this cri- 
teria be said to have no relevance and rela- 
tion to the scheme of compulsory retirement. 
VITHALRAO RAMCHANDRA v. THE STATE. 

74 Bom. L.R, 523. 


———- Bombay Civil Services (Seventh 
Amendment) Rules, 1971, R. 161(c-/). 

Compulsory retirement of a Government 
servant under the amended rule 16l(c-J) of 
the Bombay Civil Services (Seventh Amend- 
ment) Rules of 1971, without giving him 
show cause notice and without holdmg an 
inquiry does not violate art. 311(2) of the 
Constitution of India as such retirement 
does not amount to dismissal, remov- 
al or reduction in rank. It does not 
amount to removal and attract art. 311(2) 
of the Constitution merely because his un- 
satisfactory record of service happens to be 
the cause or motive in terms of such Rule 
when the retirement itself cannot be said to 
be founded on such record. It also does not 
amount to removal within the meaning of 
art. 311(2) on the ground that the Rules do 
not provide any reasonable minimum period 
of service, 

Rule 161(c-2) which ensures twenty years 
minimum service before compulsory retire- 
ment cannot be said to be unreasonable. 
VITHALRAO RAMACHANDRA y. THE STATE. 

74 Bom. L.R. 523. 


Bombay Municipal Corporation Act, 
1888, Sec. 105B, Chap. V-A. 

Section 105B of the Bombay Municipal 
Corporation Act and also the provisions of 
Chapter V-A of the Act do not violate the 
provisions of art. 14 of the Constitution of 
India and are valid. 

BiBi BATOOL v. PRINCIPAL JUDGE, ” 
74 Bom. L.R. 22. 


Customs Act, 1962, Secs, 135, 137. 
Sections 135 and 137 of the Customs Act, 

1962, do not violate art. 14 of the Constitu- 

tion ‘of India and are valid. 

JAYANTILAL KALIDAS v. THE STATE. ; 

74 Bom. L.R. 391. 


——--——-- Maharashtra Co-operative Societies 
Act, 1960, S. 78, 
Entry 32 in List I of the Seventh Sche- 








- dule to the Constitution of India relates to 


co-operative societies and embraces all the 
co-operative societies including those exclu- 
sively doing the banking business. Under 
this entry the State Legislature is entitled to 
make a law with respect to the co-operative 
societies as regards incorporation, regulation 
and winding up and it was competent to 
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enact the Maharashtra Co-operative Societies 
Act, 1960, including s. 78 thereof. This 
legislation in its true nature and character 
is for the purposes governing or controlling 
affairs of co-operative societies and not 
“banking”. Therefore, the provisions of 
s. 78 of the Act are a valid piece of legisla- 
tion. 

Nacpur D. C. Co-op BANK v. Div. Ir. RE- 
GISTRAR. 74 Bom. L.R. 351. 


—-——-——Maharashtra Industrial Develop- 
ment Act, 1961. 

The Maharashtra Industrial Development 
Act, 1961, is a valid piece of legislation. 
There is no procedural discrimination be. 
‘tween it and the Land Acquisition Act, 1894, 
as the two Acts are dissimilar in situation 
and circumstances, 

RAMATANOO Co-op. Hou. Soc. v. STATE, 
74 Bom. L.R. (S.C) 46. 


WIDOW. See Hinpu Law, WILL. 
74 Bom. L.R. 184, 


WORDS & PHRASES: 

«Actual possession”. See MAHARASHTRA 
AGRICULTURAL LANDS (CEILING ON HOLD- 
INGS) ACT, S, 2. 74 Bom, L.R. 809, 


“Agricultural produce”. See MAHARASHTRA 
AGRICULTURAL PRODUCE MARKETING (REGUe 


LATION) ACT, S. 2(2). 
74 Bom. L.R. 561. 


“Any other undertaking’. See MONOPOLIES 
AND RESTRICTIVE TRADE PRACTICES ACT, 
SS, 2, 23. 74 Bom. L.R. (O.C.J.) 1. 


“Any place to which the public have or are 
permitted to have access”. See BOMBAY 
PROHIBITION ACT, S. 85. 

74 Bom, L.R, 583. 


“Any property tax assessed’. See MUNICI- 
PAL ACT (CORPN.) (PROVINCIAL). 
t 74 Bom. L.R, 169. 


“Banking”, Sge MAHARASHTRA CO-OPERA- 
TIVE SOCIETIES «ACT, S. 78. 
\ 74 Bom. L.R. 351. 


See SALE oF Goops ACT, 
74 Bom, L.R. 793. 


See BOMBAY PUBLIC 


“By implication’. 
S. 16. y 


“Charitable puripose”. 
TRUSTS Act, SiS. 79, 80. 
74 Bom. L.R. (F.B.) 198. 


“Current officialf year”. See MUNICIPAL ACT 
(BOROUGHS). : 

74 Bom, L.R. (F.B.) 469. 
“Effected’’. e INSURANCE Acrt, S. 


45, 
74 Bom, L.R, 421. 


“Employment | injury”. See EMPLOYEES’ 
STATE eee ce Act, S. 2(8). 
74 Bom. L.R. 61. 


“Flat”. See | MAHARASHTRA FLATS (CREGU« 
LATION OF TH PROMOTION OF CONSTRUC- 
TION, or NVMANAGEMENT AND TRANSFER) 
ACT, S. 2(a). 74 Bom. L.R. 238. 


“I£ a appears\’, See CRIMINAL PROCEDURE 
CODE, SS. 422, (423. 74 Bom. L.R. 742. 
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“In the total’. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, S. 33B. 
74 Bom. L.R. (Œ.B.) 606. 


“Industry”. See INDUSTRIAL DISPUTES ACT, 
S. 2(j). 74 Bom. L.R. 243. 


“Is engaged in”. See MONOPOLIES AND RE- 


” STRICTIVE TRADE PRACTICES ACT, SS. 2, 23. 


74 Bom. L.R. (O.C.J.) 1. 


“Land”. See CRIMINAL PROCEDURE CODE, 
S. 147. l 4 Bom. L.R. 362. 
“Liberty”. Seg CONSTITUTION OF INDIA, 
art. 2i 74 Bom. L.R. 295, 
“Otherwise”, See COMPANIES ACT, S. 264. 

4 Bom. L.R. 85. 
“Otherwise”. See BOMBAY TENANCY AND 


AGRICULTURAL LANDS Act, S. 33B. 
74 Bom, L.R. 147. 


“Paid”, See CENTRAL EXCISE RULES, 
RR. 10, 9, 74 Bom. L.R. (S.C.) 828. 


“Payment for admission”, See BOMBAY EN- 


TERTAINMENTS Duty ACT, S. 2. 
74 Bom. L.R. (S.C.) 824. 


MOTOR VEHICLES ACT, 
S, 17. 74 Bom. L.R. 161. 


“Reasonable”. See BOMBAY RENTS HOTEL 
AND LopGING House RATES CONTROL ACT, 
S. 13. , 74 Bom. L.R. 623. 


“Residential use”, See BOMBAY RENTS, 
HOTEL AND LopGING House RATES CONTROL 
Act, S. 13. 4 Bom. L.R, 623. 


“Some interest’, See Civil PROCEDURE 
Cope, O. XXI, R. 58. 74 Bom. L.R. 789. 


“Subject to written contract’. See Evi- 
DENCE AcT, SS. 91, 92. 
74 Bom. L.R. (0.C.J.} 509. 


“Suit”. See BOMBAY . TENANCY AND AGRI- 
CULTURAL LANDS Act, S. 85A, 
74 Bom, L.R. 735. 


“Terms”. See EVIDENCE ‘Act, SS. 91, 92. 
74 Bom. E.R. (0.C.J.) 509. 


“To hold land”, See MAHARASHTRA AGRI- 
CULTURAL LANDS (CEILING ON HOLDINGS)? 
Act, 1961, S. 2. 74} Bom. L.R. 3809. 


WORKMEN'S COMPENISATION ACT 
(VIII of 1923), S$, i RE ab and dis- 
tribution to dependants of \ deceased work- 
man how to be worked oult. 

Under the Workmen’s Ccimpensation Act, 
1923, for arriving at a reasonable decision 
on the question of allocation ; and distribution 
of compensation to the ciependants of a 
workman who has died in cofmsequence of an 
employment injury, the Cormmissioner will 
have to record evidence on the following re- 
levant facts, namely, (i) the status of the fa- 
mily of the deceased and his dependants; 


“Penalty”. See 
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WORKMEN’S COMPENSATION ACT— 


(Contd.) 


(iii) in the case of the widow the possibility 
of a remarriage in which case the workman 


would have altogether ceased to pay any mo-- 


ney; (iii) the circumstances of the parents 
and the minor brothers and the extent to 
which they were provided maintenance by 
the deceased during his lifetime, In the case 
of the widow who has remarried, the Com- 
missioner may have to consider the status 
of the second, husband and her need. 
JUMMAN vy., SHAHAJAHANBI, 

74 Bom, L.R, 65. 


e, 3—-Workman dying in course of 
employment—Whether death caused by ac- 
cident arising out of his employment—tTest. 
Tt is not in all cases where a workman 
dies in the course of his employment that 
compensation can be awarded under s. 3 of 
the Workmen’s Compensation Act, 1923, It 
may be that the workman was injured or 
died in the course of his employment; but 
it should be proved that there was a causal 
connection between the injury or death of 
the workman and his employment to show 
that the accidental injury arose out of his 
employment. In order to see whether he re- 
‘ceived the accidental injury out of his em- 
ployment, the Court has to see whether there 
was clear and unequivocal evidence that the 
deceased died because of a particular strain 
during the course of his duties. It is not 
enough if it is shown that the workman died 
as a natural result of the disease from which 
he was suffering. It is not even enough if it 
is shown that the workman was suffering 
from a particular disease and as a result of 
wear and tear of his employment he died of 
that disease; the applicant will have to show 
that the deceased died not only because of 
the disease from which he was suffering but 
also because of some contributory cause on 
account of his employment or his duties 
which he was performing. 
KAMLABAI v. Div. Suppt., C. RLY. 
-, ‘- 74 Bom. L.R. 775. 


mS, 3(1)—Employees State Insurance 
Act (XXXIV of 1948), Secs. 2(8), 66. 

Under ss. 2(8) and 66 of the Employees’ 
State Insurance Act, 1948, read-with s, 3(/) 
of the Workmen’s Compensation Act, 1923, 
in -cases in which compensation cannot be 
adjudged in favour of a workman by reason 
of the situations mentioned in the proviso to 
s. 3(/) of the latter Act, the workman can- 
not be said to have sustained “employment 
injury”. Therefore, in such cases there can 
-be no right of indemnity in favour of the 
Corporation under s. 66 of the Employees’ 
State Insurance Act in respect of payment of 
compensation made by it to an injured 
workman. 
1.C.T. WORKS vy. E.S.I. Corpn. 

74 Bom. L.R. 61. 
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